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BEFORETHE
SURFACE TRANSPORTATION BOARD

In (he Matter of: )
)

I,AKF. STA111 RAILWAY COMPANY - ) Docket No AH-5W
ABANDONML'N f i:XI:MKl If)N - RAIL ) (Sub-No 3X)
i .INI: IN 01 shO( i COUN IT, MICHIGAN )

PETITIONER'S REPLY TO THE PROTEST
OF THE CITY OF CAYLORD

On March 28. 2007. Lake State Railway Companv rl ake Sidle") filed a

Verified Petition foi exemption rcluling to llie proposed abandonment nf approximate!}

4 1s miles of uiulcrutili/cd and unpiofilable rail line within Oisego C ounlv, Michigan

lIhe "I.mc"V On April *>. 2007, the City of Ciaylord. Michigan (Ihe "Cit\"> li^'d a Protest

in opposition to Lake State's Petition In support of its Protest, ihe Cit> submitted a

letter From the President of Northern l.nerg>, Inc ("Northern hnergy"). whicti is u shipper

on the Line, at firming that the City's statements "us they relate to our compam are true

and accurate statements ol'l'act."

Significantly, the CuVs Protest docs not meaningfully address ihe central

k|ucsuon of \vheihei the I me" > costs exceed us re\cnue&t and thus the Protest docs nut

provide anv ba.si« for deming Lake Stale's Petition for I'.xemplion Instead, the Protest

Tuivlord did not sen'c a cop\ of its Protest upon Lake State, contiar) to the Board s



largoh amounts lo a recitation of the City's hopes regarding business development in the

area As the Board has recognized, however, "a railroad cannot DC required to continue

operating at it loss based on mere hope of economic growth." See Docket No. AB-512X,

Sierra Pacific Industries - Abandonment Exemption In Amador County. CAISTH

served I'cb. 25. 20l>5M"Sierra Pacific"), at 5 (granting petition for exemption despite the

filing of protects in1 various regional interests) Moreover, to the exicni lhat Ihc City's

Protest JclualN addresses issues of substantive relevance, the I*nUest confirms the

argument* imulc h) I ake Stale in its Petition lhat the only realistic prospects for

development land increased trails) in the Ga\lord area are along the recently constructed

spur u> the soulhwost i>( the I inc. rather than along the I Jne ittclf

J ake Siate will address the City's wirious arguments, in luni

ARGUMENT

A. Revenues and Costs

The GlVs Protest is notable for the nearly complete absence of anv

discussion of the tevenue-, und cosLs associated with I ake Slate's opcnmons over Ihc

I .inc. In fact, the only %ague reference to this central issue appears in a brief umirciuiiL on

pau.e 4 of ihc C'ltvN Protest. 'J herein, the City briefly recounts Lake Slate's

demonstration Out the T.ino doei not generate adequate revenues, und the City "fccl(s|"

(hat this sliilcmuni is "completely lalse " y_ at 4 The only support thai ihc City



lilcnultcs lor ils comment is ih;il "(ejurreni railway cars per > car on this lino arc 142" and

thul the1 me "ha% seen an user 100C'« increase |in traffic] in the past eight vears" Id.

Lake Slate's Pel it ion includes traffic, revenue, and cost duUi (or ihe I ine

showing that the traffic on ihc Line does not cover ib costs Sec Petition. V.S (.iambic at

4-12 'ITic I'iiy doe** not dispute jn> of Lake State's evidence regarding the reveiwesor

costs associated with the Line, but instead, merely cites one tut fie volume figure that

appears m I.ake State's Petition Sec Sierra Pacific at 4 (" I he petitioner ha\e oflered

uncontented e\ idencc indicating that, since 1999. ihe co-it of owning and operating the

line has iar exceeded the rt\ eriues generated hv the line."): As Lake State demoniirated

in its Petition, ihc re\enues assoeiaied with these 142 annual carloads arc inMitlleient to

Ckivei the Line"* \anoub costs

.Xs for the Cit> '•> eommem regarding traffic incrcates un the Line

over a period of eight >ears. Lake State submits that it should not be Itiullcd for pii^t

access in incrctising the I ine's traffic levels uhere. despite those clVorK and the diligent

work ol local industrial development, the current volume of inilfie on the Line still is not

adequate to permit a profitable operation

'' SeeaJ_>o.AIM06 (Sub No. 14X1. Central Kansas Ry. Abandonment h.xempnon --
in Sedjjmck l\mmy. K.S IS IR served April 10. 2001 j (grunting petition for exemption
dc^pl1e protests). AB-33 fSub-No 148X1.1 inion Pacific R R - Abandonment hxeniption

In C'IH^S ('ounts. OR IS t'B served Gel 30, 20M) (granting petition lor exemption
protests and finding that truffle could be iransloaded from other locations)



B- Potential Development Both On and Off the Line

llio Cii)'* Protebl includes a nuinbci of references to traffic development

both on an off the t me As to the potential for development at silos along the I inc. ihc

City iiKMcly offers the suggestion that traffic "could" matcriali/e along vacant or

uiideruiili/cd parceK as ID which no development plans currently exist. See. e £,. Protest

at 4 ("Ilic City also feels that there are significant opportunities lot more traffic lo

develop onthi>linc."j. id T'Ol.sego County currently has noplan^ for [a 1*7.1 acn-paicel

located along the I me] and the right type of development could well take ad\ umagc ot

ihc rail line."). id_ 1" I here are also several commercially owned undeveloped tracks ol

land along this rnihvay line thai are either vacant or could be reassembled uilh exiting

oilier iindcrutili/ed commercial propenies ".1, As indicated above. S'l B precedent does

not support the denial of a Petition for 1 'xcmpiion based on the local government

authority's unsubstantiated "hope" ol lulure economic development See Sierra Paciile at

S; |d_ (" I he mere prospect ol" future shippers locating at MIC's lacilil) and generating

Irjtllt. on the line does not justify dem ing the petition tor exemption ")

AltenialiveK. as to the question of development offihe Line, the City

attempts to dispute Luke State's claim ot economic harm by emphasizing thai there 1.1 a

realistic prospect foi the purchase 4)1"ihc former Georgia Pacific propcrtx thai is located

some distance to ihe soutlmeslol the I,me See Protest at 5. Ihispropcrtx K located

.ilung the ncu rail «pur in the vicinil) ol (ia\lord that \vas constructed in 20(16 I he

- 4 -



City's comments regarding this property arc substantial!) more optimistic than us \apue

assertions regarding polential on-[ me development. See, eg.. Protest at 5 Til is also a

known fact that a number of companies are sltll very interested in the Georgia Pacific

taeihtie* "); idn"All of the companies currentK in discussion \viih Georgia Pacific see

I he lail spur as an integral pan of iheir fiiiuic plans '") As Lake Slate explained in ir*

Petition, this new tail spur is Idr more "integral" to the future development of the Gayloid

nica ihiin the I me that is the suhjed of Lake State** petition '1 he City's cuiiiinenl.s

uonfirm thi-> la^l

f- Passenger Service

In us Pcliiinn. I ;ikc Slale indicated that pa^engtT transportation ulonu the

Line had ceased in the I95(b Sec Petition at 12 In its Protest, the Cil> observes that a

single excursion uain operated m cr the Line last I-all. and that there is the possibility ol

unoihcr excursion trip in June nf 2007 See Protest at 2-3: id ;il7 f"Hoth the Chamber of

Commerce and the lniylord ()ts,cgo 1'ourisl & Convcniion Bureau ha\c even held recent

discussions about the possibilities ol tourist-bused passenger service being

1 I he C ity seems to suggest in its Protest that alternative rail service option* loi
Northern 1-neriiy along the new rail spur can onh he regarded as polcnlialK hcnclicial if
Lake State provides property lor Northern Lncrgy's use Puiicsi at 2 ("The> have not
responded to requests for assistance to. construct access roads 01 points for olT
loading '1 hey indicule locations are available, but on private properties/1) 1 ake Stale
respectfully submits thai there is no basis for such a suggestion.



Kcstabhihed "), id. (" I lie plan was to bring tourisis up to davlord from the Grayling mea

to expeuenec .Chopping and dining; upportunities in our downtown "i

I .ako Slate docs not dispute the Citv's comment lhat a single excursion train

operated mcr the I inc in 2006 'I he statement in Lake State's Petition regarding

passenger service \\as provided in accordance with 4*J C !•' R. § 1152 22ig) and was

intended to encompass the tegular, ongoing movement of passenger or commuter traffic

ovei the I inu l.jke Stale respectful!) submits thnl. under Board precedent, an annual

excursion train doe* nol mandate the continuation of rail service See, ejj.. Siorru Pautic

at 4 i "ACTC's L'knm that the possible restoration of passenger mil sen ice rcquues u moie

probing examination is without merit. l-"\en if future passenger rail service were not

speculative, there is simpK no statutory HUMS for requiring a freight carrier to retain

lervitc on a line in (irdei to lacilitate future passenger rail service ")

IJ. Northern F.ncrgv's Expectations

'I lie Cilv's Protest also includes discu.tsion ot Nonhcrn 1 nergv"b

expectation-, rc^aiding ihe recent investments that Northern Hicrgv made to improve its

faulines in Gay lord See Protest at 3,6 Spccificall). the City recounts thai "in the

Spring of C()fi6 | Nurtlicni L-nurgv | completed construction on a 6.000 squuie loot

warehouse to mcrcn.tc operations at then C Jay lord locution " Id. at C> According to the

C ity. Northern Lnergy made this investment "only after conference \vitli ihen isic)

servite-s representatives ul Lake Stale " Ji

- f t -



I Like Stale respect hilly submits that the CnVs comments are not relevant to

the instant inquiry The Cm does not contend (hat Luke State committed to maintain

tailruud service to Northern l?ncrg> for some period of lime, much less that the parties

entered into a formal contract in this regard. The City docs not indicate what the specific

discussions between the parties at their "conference" entailed, or whether the proposed

abandonment uould lender the ncu Northern I inerg) facility useless. I <> the contrary, the

imls specific inlbtmation recounted b\ the City with regard to Ihc impau of the

abandonment on Northern l-ncrg) i* that it may experience a SO 36 to SO 40 per gallon

cost inciease on iii oil and lubricant shipments. Sec Protect at 5 I he C'ity does not

include any evidence supporting this supposed cost increase, 01 any evidence addressing

the impact ofsuch an increase on Northeni Energy's operations.

E. Truck Traffic

Finally, the Cil\ *s Protest niuludci the statement that "Northern J'ncrgy, Inc

estimates that it rail shipping Us rumcnud that the Cit> can expect to *ee nearly iiX) more

trucks a year coming into this facility just adjacent to our do\\nlm\n " Piotc^t at 7

Presumably. b> it.s term "this facility/* the City is referring to the rail spui located to the

southwest ol Cinylord Notably, the Citv does nol include any explanation of the

calculation of UV 300 truck per >ear figure

J.jkc Stale respeclfulK submits that since nearly all ot the tiatTic ihul it

deliver^ on the Line CurrentK is transloaded onto trucks for ultimiUe delivers1, the



relocation of ihul transloadmg point to a location more distant from down I own (ia>lord

(i_c.. either the new rail spur or .some other location) will have a beneficial impact on the'

CiU In laci, the Citv comments on this same page 7 of its Protest that it i> possible that

shipper along the I inc will obtain supplies trom outside the (iaylord community See

Protest at 7 As such, lhc Citv is arguing both that truck traffic in (ruylord will disappear,

and that truck traffic in (ia> lord u ill rise to a level that will mciojse the maintenance and

repair cosh for the $iate and local toads Ihtsc inconsistent outcomes cannot both occur

CONCLUSION

I-or the foregoing reasons, the Board should reject the t'liy'* Piotcst and

prant I akc Stated Petition tor Exemption.

SLOVI-K&LOM'CS
i:24 Sewnleenih Street, N W
Washington. I) C 20036

Uatc April 27. 200"

Respectfully submitted.

I aku State Kdilwav Company
750 North Washington A\e
Sagmaw. Ml 48607

By Kelvin J. Dowd
Andrew I) Kolesarlll
1224 Seventeenth Street, N W
Washington. I) C. 20036
(202)347-7170

Attorney* for Lake State
Railway Company
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CERTIFICATE OF SERVICE

I hcichv certify lhai Ihi.-) 27lh day of April. 2007,1 have cau>e<J copies tif the

foregoing RepU lo he served b> fih»i-elassi mail, postage prepaid, upon the parties of

rccoid to ihia pioccedinti.

Andrc\\ I) Kolcsarlll
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