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‘T he Hon, Vernon A Wilhams., Sceretary -
Surface | ransportation Board

395 1 Strect. S W

Washington, DC 20423-1001

Re:  STB Docket No AB-534 (Sub-No. 3X)
Lake State Railway Company
Abundonment Bxemption  Ral
Line 1n Otsego Counly, Viichigan

Dear Secretary Williams
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| nclased for filing 1n the above-teferenced proceeding please find a copy of
the Reply of Lake Swue Railway Company 1o the Protest of the City of Gay lord

Sincerely,

ﬂ&,ﬂ%&»zz

Andrew B Kolesar 111
An Atomey tor | ake State
Railway Company
Enclosure
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BEFORE THE
SURFACE TRANSPORTATION BOARD

(n the Malter of:

LARL STALL RALL WAY COMPANY
ABANDONMENT 'A]I MPTION  RAIL

LINF IN OISLGO COUNTY, MICHIGAN

Dockel No. AB-534
{Sub-No 3X)
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PETITIONER'S REPLY TO PROTEST

OF THE CITY OF GAYLORD

1 Counsel.

Slover & Laltus By
1223 Seventeenth S, N.W.

Wishington, D.C 20036

12023 347-717)

Dated: April 27, 207

LAKE STATE RAILWAY COMPANY
750 North Washumgton Ave.
Saginaw, M1 48607

Kelvin J. Dowd

Andrew B. Kolesar {11

1224 Seventcenth Street, NJW
Washington, 1.C. 20036

Attorneys and Practitioners



BEFORE THE
SURFACE TRANSPORTATION BOARD

In the Matler of:

LAKE STATI RAILWAY COMPANY -
ABANDONMENT EXFMPLION - RAIL
LINE N OTSLEGO COUNTY, MICHIGAN

Dacket No AB-334
{Sub-No 3X)
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PETITIONER'S REPLY TO THE PROTEST
OF THE CITY OF GAYLORD

On March 28, 2007, Lake :S'l.ite Ratlway Company 11 ake State™) liled a
Vertfied Petition for Exemplion relating 1o the propused abandonment of upproximiately
4 15 miles of underutilized and unprofitable ral line within Otsego County, Michigan
(the “Line™ . On April Y, 2007, the City of Gaylord. Michigan (the “City ™) filed a Protest
in opposition to Lake Stae’s Petition I suppart of its Protest, the City submitied a
letter from the President of Northern l.n;.'rg). Inc (“Northern Energy™). which 1s o shipper
on the Line, atlirmng that the City”s statements “as they relate to our company ar¢ true
and accurate statements ol facl.”

Stanuficantly. the City *s Protest does not meaningiully address the central
guesuon of whethet the 1 ine’s costs exceed 1ts revenues, and thus the Protest does nut

provide anv basis for denying Loke State’s Peution for Exemption  Instead. the Protest

'Guylord did not serve & copy of'its Protest uport Lake State, contiary to the Board s
regulations,



largely amounts to a recitation of the City’s hopes regarding business development m the
area  As the Bourd has recognized. however, a raifroad cannot be required to continue
operating at o loss based on mere hope of economic growth.” See Docket No. AB-512X,

Swerra Pacitic Industrics - Abg Amador Counts, CA (ST

served teb, 25, 20051 (~Sierra Pacitic™). at 5 (granting petition for exemption despite the

fihng of prodests by various regronal interests)  Moreover. to the extent that the City's
Protest actually addresses I¥SUes of substantive relevance. the Prolest confirms the
arguments made by I ahe State in its Peution that the only realistic prospects for
develepment {and increased lr-al‘ﬁ\.) in the Gavlord area are along the revently constructed
spur to the southwest of the 1 e, rather than along the Line itself

I ake State will address the City's yvarious arpuments, in turn

ARGUMENT
A. _Be\ren‘ugs v and Costs

The City's Protest s notable for the nearly complete absence of any
discussion of the tevenues und costs associated with | ake State’s operations over the
l.ine. In fact. the only vague reterence 1o this central issue appears in a briet comment on
page 4 of the City*s Protest, ‘Therein, the Cily briefly recounts Lake State’s
demaonstration lh.i.l the Line does not generate adequate revenues. and the City “feel{s|”

that this statement > “completely tatse * Id at 4 The only support that the City

12



wdentfics lor ils comment is thad “[e]urrent railway cars per yvear on this line are 1427 and
that the 1ine “has seenan over [00%% increase |in traftic] in the past eight veans ™ 1d.

Lahe State’s Petition includes trattic, revenue, and cost dita for the T ine
showing that the traffic on the Line does not cover ity costs See Petiton, V.S Gamble at
4-12 'The City does not dispute any of Lake Stute’s evidence regarding the resenues or
costs associated with the Line. bot instead. merely cites one tratfic volume figuore that
appears mn Lake State’s Petibon - See Sierra Pacitic at 4 (™ T he petiioners have oflered
uncontested o idence indicating that, sinee 1999, the cost of ownimg and aperating the
line has tar exceeded the resenucs generated by the line.”) = As Lake State demuonstrated
i ais Petition, the revenues associated with these 142 annual carloads are insufficient to
cuvel the Line™s vanous costs

As for the City s comment regarding tratfic increases un the Line
over a pertod of eight years. Lake State submits that it should not be faulied for past
suecess in mereasing the [ine’s traftie levels where, despite those cl'l'or't';. and the diligent
work ol local industrial deyelopment. the current volwne of tralfic on the Line stilf 15 not

Jadeyguate to permit a prolitable operation

< See uly AB-406 (Sub No. 14X, Central Kansay Ry. Abandonment Fxemption -
In Sedewich County, KN (511 served Apnl 10, 200t} tgranting petition lor exemption
despiie protesis). AR-33 (Sub-No  [48X). Union Pacific R R_— Abandomnent Exemption

In Coos Cuunts, OR 1518 served Oct 30, 20t6) {granting petition for exetption
despate protests and finding that traffic could be transloaded from other locations)

-
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B. Potential Development Both On and Off the Line

The City*s Protest mcludes a number of relerences to traflic development
both on an oft the e As to the potential [or development at siles along the [ne. the
City metely offers the suggestion that traffic “could™ materialize along vacant or
underuulized parecls as 1o which no development plans currently exist. See. ¢ g.. Protest
at 4 (" The City also feels that there are signilicant vpportunities ot more tralfic to
develop on this line.” ). 1d. 1"Otsego County currently has no plans for [u 17,1 acre pmcel
focated along the T e} and the night tvpe of development could well take ads antaze of
the rail hine.”). 1d 1 There are abso several commercially owned undeveloped Iracks ol
land along this rulway hine that are exther vacant or could be reassembled with exesung
other underutilized commercial properties ”}. As indicated abus e, §1B precedent dues
not support the denial of a Petiion for 'semption based on the local government

authority s unsubstinttiated “hope™ of {uture cconumic development  See Sierra Pacilie at

§: 1 (1 he mere prospect of future shippers locating at MIC's Lacihity unll gencrating
tratlic on the line does nol justify deny mg the petiion for exemption ™)

Alternatively, as to the guestion of development off the Line, the City
attempts to dispute Luhe State’™s clain of ¢conomie harm by emphasizing that there 15 a
realistic prospect fur the purchase of the fonmer Georgia Pacific property that is located
some distance 1o the southwest ol the Line See Protest at 5. This property is located

Along the new ral spur in the viewnity ol Gy lord that was constructed in 2006 e

-4-



City s comments regarding this property arc substantially more optimistic than s vague
asserirons regarding potential on-1 ine development. See ¢ g.. Protest at 3 ("It is also a
known fuct that a number of companies are sl veny interested in the Georgia Pacific
tactlities ™) i All of the compames currentls in discussion with Georgia Pacific see
the 1l spur as an integral part of their futwe pluns ™) - As Lake State explained in ity
Petition, this new tall spur is far more “integral™ o the future development of the Gaylod
ated than the [ ine that is the subject of Lake State’s petition "1 he Cily’s comments
confirm this [act
C. Passenger Service

In 1ts Petition. 1 ake State indicated that passenger transportation along the
[.ine had ceased in the 19505 See Peution at 12 Inits Protest. the Ciiy observes that a
single excursion uam operated os er the Line last Fall, and that there 15 the posaibiliy ol
another excursion trip in June of 2007 See Protest o1 2-3; 1id. it 7 ("Both the Chamber of
('ummcn:_c and the Gavlord tsego Tourist & Convention Bureau hav e even held recent

diseusstons aboul the possimhitics ol wounst-bused passenger service buing

' The Caty seains to suggest n s Protest that alternative rail service options ot
Northern Lnergy along the nes rail spur can onhy be regarded as potentially benelicial 1f
Lake Sate provides property lor Northermn Lnergy’s use  Protest at 2 ("They have not
responded (o requests for ussistance 1o, construet  aceess roads o points for ol
loading ‘They mdicute locations are available, but on private propertses.™) | ahe State
respectfully submits that there 1s no basis for such a suggestion.

-5. -



reestablished ™), 1d_ (" Phe plan was to bring tourists up to Gaylord from the Gravhing mea
1o expenenee shopping ind dinmg opportimities n our downlown ™)

L.ake State does not dispute the City's comment that a single excursion train
vpentted over the | ine in 2006 1he statement in Lake State's [Peution regarding,
passenger service was provided in accordance with 49 C F R, § 1152 221g) and was
mtended to encompass the regular, ongeing movement of passenger or commuler traffic
over the Tine  Lake State respectfully subnuts that, under Board precedent. an annual
excursiun irain does nol mandate the continuation of rail service See. ¢ g . Sierra Paatic
at 4 1 ACTC s clasm that the poussible restoration of passenger rail senace requues a inote
probing examimation is without merit. Even tf future passenger rail senice were not
speculativ e, there 1s sunply no statutory busis for requining a freight carmer o retuin
service on a Jing in order o lacilitate future passenger rail service ™)

D.  Northern Fnergy's Expectations

‘The Cigy*s Protest also includes discussion of Northern 1 nergy's
eapeclations regarding the recent investments that Northern F-nergy made to improve its
facilines in Gavlord  See Protest at 3, 6 Specifically. the City recounts that “in the
Spring of 2006 | Northem E-nergy | completed construction on a 6.0100 squate loot
warchause to increase operations at then Gavlord location ™ Id. a1 6 According to the
C 1ity. Northern Lnergy made this investment “only afler conference with then 1sic)

CusLumer sen ey representanives at Lake State = ld,

-0-



[ uke State respecttully submits that the Cily’s comments are not relevant to
the instant ingquary  The Caty does not contend that Lake State committed Lo mamtam
tathroad service Lo Northern Fnergy for some peried of time, much less that the parues
entered inlo a lormal contract in this regard. The City does not mdicate what the specilic
discussions between the parties at their “conierence™ entalled. or whether the proposed
abundonment would tender the new Northern nergy tacihty uscless. 1o the contrary. the
onh specilic information recounted by the City with regard (o the impact ol the
abundonment on Northern Foergy 1s that it may experience a $0 36 ta SO 4€ per gallon
cost increase on its vil and lubricant shupments. Sce Protcsl'm § The City does
include any evidence supporting Lhis supposed cost incredse, o any evidence addreasing
the impact of such an increase on Northern Energy’s operalions.

E. Truck Traffic

Finally. the City°s Protest mcludes the statement that “Northern Foergy, Inc
estimates that 1f rad shipping 1ts remoy ed that the City can expect te see nearly 300 more
trucks a year coming into this fac:hity just adjacent to our downtown ™ Protest at 7
Presumnably. by its term “this facihty,” the City is referring Lo the rail spur located wo the
southwest of Gavlord Notably. the Cily does not include any explanation of the
caleulaton of this 300 truck per sear tigure

l.ake State respectiulls submits that since nearly all of the taflic thot o

delivers on the [ine currently is ransloaded onto trucks [or ultimate delivery. the



relacation of thut transluading pomt (o 2 location more distamt from downlown Gaylord
(Le.. erther the new rail spur or some ather location) witl hase o beneficial impact on the
City  In tact, the City comments on this same page 7 of its Protest that it i» possible that
shippers along the I ine will obtain supphes trom outside the Gaylord community  See
I'rotest at 7 As such, the City 1» argumng both that truck wruffic in CGaylord will disuppear.
and that truck tratfic in Gy lord will nise to o level that will increase the mamtenance and
reparr easts for the state and local toads  Lhese inconsistent outcomes cannot buth occur
CONCLLSION
For the foregoing reasons, the Board should reject the Cigy's Protest and

grant I ake State’s Petition tor Exemplion.

Respectiully submutied.

| ahe State Railway Company

750 North Washimglon Ase
Sagmaw. M1 JR607

OF COUNSI'L - By Kelvin J. Dowd iﬁ‘
Andrew B Kaolesar H1 &- d -

SLOVIER &L OFIUS 1224 Seventeenth Street, N W
1224 Seventeenth Streer, N W Washungton, [D C. 20036
Washington. D ¢ 20036 . (202) 347-7T17)

Date  Apnl 27. 2007 Alterneys for Lake State

Railway Company



CERTIFICATE OF SERVICE
I hereby certify that this 271h day of April. 2007, [ have caused copies of the
foregoing Reply 1o be served by first-class mail, postage prepaid. upon the parties of

recond Lo this proceeding.
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Andrew B Kolesar 111



