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Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find a 14-
page (inclusive of exhibit) fax-filing of a Reply in the above-
captioned proceeding. The original and ten copies are being
supplied by express celivery toc STB and to counsel.

Thank you for your assistance.

Ver ruly

Charles H. Montange
for PYCO Industries, Inc.

Encls.

cc. counsel per certificate cf service (w/encl.)
Mr. McLaren (for PYCO) {w/ercl.)



BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- )
ALTERNATIVE RAIL SERVICE -- ) F.D. 34889
SOUTH PLAINS SWITCHING LTD. )
REPLY
by PYCO INDUSTRIES, INC.
to

"Second Supplement to Petition
to Terminate Alternative Rail Service"
as filed by Incumbent South Plains Switching, Ltd.

. The "Second Supplement" filed by incumbent railroad South
Plains Switchairg, Ltd. 1s contrived and misleading, and states
no grounds for termination of alternative rail service. PYCO
Industries, 1Inc., reiterates its oppcsition to any such
termination.?l

Argument
1. Non-compliance with § 1147.2(c){(1). This Board's rules
- governing both Part 1146 and Part 1147 "alternative service"
admonish incumbent rail carriers "not to file ... a petition [to
terminate alternative rail service" prematurely." 49 C.F.R. §
1147.1(c} (1) & § 1246.1(d) (1}. Incumbent South Plains Switching
Ltd. (SAW) filed no opposition to PYCO's petition for Part 1147

alternative service on the merits, but the day after this

1 Although PYCO believes that SAW's "Second Supplement®
constitutes a pleading to which the 20-day reply period
prescribed in 49 C.F.R. § 1104.13 is applicable, PYCO is filing
this Reply withinr the five day period provided for replies to
petitions to term:nate per 49 C.F.R. § 1147.1{c) {2) in order to
ensure that our response is timely.
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Board's decision authorizing such service was served,?2 SAW

prematurely petitioned to terminate it. Since that taime, SAW
has peppered this Board with ‘'"supplements," an '"emergency
petition," impermissible replies to replies, and motions for

leave to file replies to replies to its various supplements and
emergency petitions. Surely it 1s "premature" for SAW to fire
these supplemental cannonades on the Board before the Board has
ruled on SAW's first premature petition.

2. SAW's claim that WTLC 18 failing to serve SAW's

shippers. Turning to the "merits" of SAW's latest effusion,

there are none. The gravamen of SAW's latest 1s that the
alternative rail service carrier, West Texas & Lubbock Railway
Company (WTLC), has "failled] ... to provide alternative rail
service to shippers served by SAW." SAW 2d Supp. at p. 3.

This Board has authorized WTLC to provide alternative raail
service to PYCO Industraies, and not toc any other shzupper, on the
SAW system. WTLC has provided, and is providing, excellent
service to PYCO, which is the only shipper WTLC i1s authorized to
serve. One easy response to SAW's claim that WTLC is failing to
provide alternative service to SAW's customers other than PYCO
is that this Board can readily remedy that "problem" by
authorizing WTLC to serve all SAW customers. This ain fact is
tantamount to relief PYCO essentially 1s seeking in our pending

feeder line proceeding.

2 fThig Board authorized alternative rail service pursuant
to Part 1147 in i1ts Decision served in thais docket on November
21, 2006.
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3. Alleged impairment of SAW. What SAW really seems to be
arguing is that WTLC is somehow "impairing" service by SAW to
SAW's other customers. In particular, the crux of SAW's
heartburn appears to be in the transfer of cars from the BNSF
yard in Lubbock to the SAW yard at PYCO's plant no. 1. In order
to convenience BNSF, which wants only one carrier to pick up
traffic from the 3NSF yard, WTLC has picxed up traffic for both
SAW shippers and PYCO from the BNSF yard, and has spotted the
cars for SAW shippers in the SAW yard. Although SAW presents no
actual shipper complaints, 8Shad Wisener through his
"Verification" of the "Second Supplement," apparently has sworn
under oath that WILC has repeatedly missed switches from the
BNSF yard to the SAW yard.3

The attached Declaration of Steve Gregory, Vice President
for WILC, sets the record straight. As Mr. Gregory notes in his
Declaration, SAW in part complains that WTLC has not switched on
weekends, but this iIs "disingenuous." SAW in general does rot
work on weekends. WTLC is prepared to do so "i1f SAW advises us
the previous Friday or if a SAW customer contacts us." No one
has sought such service on the days in question.

As to weekday deliveries in March, Mr. Gregory reports

3 SAW's pleading is odd. SAW's Appendix I purports to be
a letter from Delilah Wisener allegedly summarizing service
inadequacies but is not sworn or submitted in the form of a
declaration. SAW's Appendix II is a general verification by
Shad Wisener, but Shad Wisener does not represent that he is a
officer of the ccmpany nor otherwise indicate he can verify
pleadinge for SAW. The entire evidentiary foundation for SAW's
"Second Supplement" is accordingly unreliable and improper.
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that in March, one switch was prevented due to a derailment, and
two switches by inability to access the BNSE.yard. On all otherxr
days cited by SAW, WTLC in fact made the switches. As to
weekday deliveries in April, WTLC in fact made the switches on
two of the days on which SAW claims no switch was made; "on the
other days [WTLC) records show no cars for SAW were available to
[WTLC]) from BNSF."

At most, WTLC could be accountable for missing one switch
in March, but that was due to a derailment and certainly not a
pattern. Moreover, rno shipper complained. Equally clearly, SAW
has misrepresented what happened in its averments, some of which
appear to be beyond misleading and instead to be actually false.

But the broader issue is SAW's failure to commurnicate,
which is the first step toward cooperation. As Mr. Gregory
confirms, SAW never participated in the morning conference calls
specified i1in the applicable service protocols ordered by this
Board for the puarpose of coordinating service. Consistent with
that failure, SAW did not call WTLC about the alleged failures
to switch in March and April on which it purports ncw to base
1ts "Second Supplement." If there was a problem, SAW should
have called WTLC, immediately.

But matters are even worse: SAW seems actually to be
avoiding any communication. Mr. Gregory indicates that WTLC

began calling SAW on March 28 in connection with weed comntrol



issues at the SAW vyard.? SAW's lack of weed control was
creating an "unsafe condition for [WTLC} employees." (SAW's
lack of attention to this unsafe condition also impairs service
to all customers on the SAW system.) But neither Delilah
Wisener nor Shad Wisener responded to telephone messages which
WTLC left for them. Ultimately, WTLC employees controlled the
weeds, "using material and eqguipment supplied by PYCO, at the
expense of WTLC and PYCO."
In confirmation that the "problem" alleged by the Wiseners
in their Second Supplement is fictional, Mr. Gregory for WTLC
affirms that "[w]le have heard from no customer of SAW with a
service issue in the time period referred to, in fact going back
to the middle of 2006." Mr. Gregory reiterates that
"WTLC has no desire or can p0551b1f benefit in any way from
discriminating against SAW customers. Quite the contrary,
we regard service to SAW customers as equal to or greater
than our mandate to service PYCO. There have been occasions
in the past when we delivered cars to SAW, when available
from BNSF, when no service to PYCO was required."

Because SAW apparently suffers from an informational deficat,

WTLC has rnow instructed its staff to fax to SAW "a list of cars

delivered to SAW" at SAW's letterhead fax number.

As Mr., Gregory for WTLC indicates, WTLC is prepared to

cooperate for the benefit of SAW's customers. Alternative

4 The Lubbock area has experienced high spring rainfall
creating a substantial weed coatrol problem.
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gervice by WTLC is not "impairing" SAW's ability to serve its
other customers; if there 1s any impairment, it flows from SAW's
deliberate refusal to coordinate service. SAW must part:c-pate
in the effort to serve its customers, and not contrive to
sabotage that effort.

SAW makes scme other claims in its filing which appear to
be either irrelevant® or summarizations of prior arguments.
For the reasons stated above and in our prior pleadings, PYCO
denies SAW has set forth any legitimate basis to terminate
alternative service in its "Second Supplement" or elsewhere.
SAW's "Second Supplement" is contrived, and upon analysas,
demonstrates that SAW 1is refusing to communicate and to
cooperate i1in providing service over its lines. The only thing
the Second Supplement accomplishes in conjunction waith thas
Reply is tc corroborate that SAW itself claims its service is
"mpaired”; but the impairment, if any, is due to SAW; and thus
SAW's service continues to be inadequate. SAW continues to make
the case against itself.

Conclusion
There are two plausible responses to SAW's latest addition

to its blizzard of paper in this docket: ignore it or deny it.

> For example, SAW ccmplains that WTLC has moved PYCD
cars from Tracx 9200, but as Mr. Gregory indicates in h:s
Declaration, this is in order to stage additional cars for
cottonseed movement, consistent with historic use of the track.
"At no time did this affect SAW negatively."

6



Regpectfully submitted,

for PYCO Industrles In
426 NW 162d St.
Seattle, WA 28177
(206} H46-1936
fax: -3739

Of counsel:
Gary Mclaren, Esqg.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.

Exhibit -- Declaration of Steve Gregory



Certificate of Service

I hereby cert:fy service of the foregoing Reply to SAW's
"Second Supplement" upon the following counsel of record by
express service, next business day delivery, this 23d day of
April 2007:

Thomas McFarland, Esqg.
208 South Lousily Street, Suite 1890
Chicago, IL 60606-1112 (for SAW)

William Sippel, Esqg.

Fletcher & Sippel

+ 29 North Wacker Draive, Suite 920

Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esg.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTLC)

William A. Mullins, Esq.

Baker & Miller

2401 Pennsylvania Ave. NW, Suite 200
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esq.

Mayer, Brown, Rowe & Maw

1909 K Street, N.W.

Washington, D.C. 20006-1101 (for BNSF)

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600
Washington, D.C. 20037

Michael Hyer, Esg.

Vice President and General Counsel

Hanson North America

300 East John Carpenter Freeway, Suite 1645

Irving, X 75062




Before the Surface Transportation Board

Pyco Industries. Inc. - )
Alternative Service - ) F.D. 34889
South Plains Switching )

DECLARATIZON OF

STEPHEN GREGORY

Stephen Gregory hereby declares and verifies pursuant

to Z8 U.S5.C. _746 as ftcllows:

My rname ig Stepren Gregory. I am a Vige President of

Permrian Basir Railways, a shert line railroad holding

ccrpany ard cozporate cwner of
Reéilway (“WTLC”). My business
Street, Suite 3CC, Chicago, IL

WTLC is a class III short
headquar-ers 1n Brownfield, TX.

the railrcad authorized by the

the West Texas & Lucbock

address is 118 8. Clirton

60661.

line railrcad with operating
As relevant here, WILC is

Surface Transportation Board

to provide elternative rail service to PYCO Incus:tries,

Inc. (“PYCOD”}. Pursuant tc the Becard’'s oxcer servec

January 26, 2006, as supsegJdent.y amended, irn .. 34802

WTLC provided service pursuant

to Part 1146 over zhe

railroad lines c¢f incumbent railrocad South Pla-rs

Switching, Ltd. Co. (“SA®W”).

crder serveac November 21, 2006,

Pursuant to the Board’'s

in F.D. 34889, WTLC lLas

prcvided service parsuant o Part 1147.



In the Aprii 7, 2007 Zetter attached te¢ the April 18,
2007 Petitior of SAW, SAW alleges several failures tc
interchange cars to SAW from BNSF on WTLC’s part in March
end Apral.

Cur records show a diZlferent picture. Tne only
intercharge we dia not make -n March wue to a WILC
operatiora’ problem was on March 26, 2007, when tre crew
assigned to this service was caught behind a derailment on
WTLC. Two othker intercranges, on March ¢ and 30, were
prevented due to cur inabkility to get access to tne BKRSF
Lubbocx yard. Or the otaer weekdays cited WTLC did deliver
cars to SAW. S:milarly in Apr:l, WTLC did deliver cn twc
days cited; or the c¢ther days our records show no cars for
SAW were ava_’able tz us Zrcr BNSF.

SAW’'s statements regard-ng weekend service aze
somewhat d:sirgenuclus. It 1s our understanding tnat SAW has
not worked weekends, before or after our invclvement as the
clternative serxvice prgviacer. Nonetheless we nave been
willing, ard rei:erate here cur readiness, to switcx
between BNSF and SAW on weekends 1f the need arises, if ShW
advises us the previous Friday or 1f a SAW cuaslomer
conzects us.

SAW’s lack of respensiveness on service or maintenance

1ssJes, and its non-participaticn in the daily conference



cal’l as outlined ir previous f:lings, indicates it has nc
des_re to cemrunicate with us i1n tThe irnterest of service to
1ts custcmers or ir safe railroad operation. For example,
on Marcn 28 we began trxying to reach SAW =n connection witre
weed contrel ¢n therr property, tne lack of which was
causing an unsafe corditicr for our employees. Qur Vice
President - Operations Mike McConv-lle left a vo_ce nm=ssage
for Ms. Del-_ah Wisener that was nct returred.
Superintendent Hens Grosstueck tried to call Mr. Shad
Wisener but h:s phone was nct answered. Ultimately, we hac
to deal with the unsafe condition. On April 3 WTLC forces
scrayea the weeds, using material and eguipmert supp_lec oy
PYCC, at the expense of WTLT anc PYCO.

It seenms ¢ me that i SAW were truly cor.cerred shou:
service to :1ts customers, ana that service was afiected by
interchanges, SAW would contact us rather than engage 1in
exercises before tThe 3ocarc., Similarly one would expect SAW
would lose no time 1n blaming WTLC for a service problem
witn its customers, and those customers would contact us
for a resolution. We have heard from no customrer of SAW
witih a service i1ssae 1n the time period referred to, in
fact going pack to the middle of 2006.

Trere is a reference to meving cars fremw track 9200

without any exrlanat:cn of why this 1s a bad ta_ng —n SAW's



v.ew. The record in this case demonstrates tha:
nistoricelly this trac< was used to stage cars for 2YCO.
Althcugh PFYCC has ro: shipped cot:tonseed since last Fall,
1t anticipated a movement this spring and askec WTLC to
hold PYCO’s leased ran< cars on WTLC tracks in order to
make rocr for cars for cottonseed loading. WILC gig this,
an example cf using our resources to bernefit 2YCO
consistent with the alterrative service direczive. Az no
time d-d this affect SAW regataively.

As I have repeatecly stated in the past, WTLC has no
gesire or can posslbly benefit -n any way fronm
discrim-nating sgalrst SAV custoners. Qu-te the contzrary,
we regard service to SAW customers as equal to Or grea:er
than our mandate to service PYCO. There have been occasions
-n tne past when we deliverec cars to SAW, when availznle
Zrcr BNSF, when no service to PYCO was required.

-t could be tkat SAW nas 1naccurate or lnconmp-_ete
informat>on regerding interchanges in this time perioc. In
crcer to improve communicaticn on cars we del-ver to SAW,
we have instruc:ied our crews to fax a list of cars
delivered to SAW &t thelir fax number shown or their
latterhead. Th.s may accelerate the transmission of the
information compared to when our clerical forces process

it.



We stand ready to work with SAW for the benefit of its

vustomars.



"Pursuant to 28 J.5.C. 1746, I declare and verify
Jander penalty of perjury iuncer the laws of the Unitea
States of America that tne foregeing is true ana correct.”

Executed on: April 23, 20G7.

=

Stephen Gregory



