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Direct: (781) 416-5710
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April 10, 2007

VIA ELECTRONIC FILING

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

395 E. Street, S.W.

Washington, D.C. 20423-0001

Re:  New England Transrail, LLC d/b/a Wilmington & Woburn Terminal Railway — Petition
for an Exemption from 49 U.S.C. § 10901 to Acquire, Construct and Operate as a Rail
Carrier on Tracks and Land in Wilmington and Woburn, Massachusetts,
Finance Docket No. 34797

Dear Secretary Williams:

Enclosed for electronic filing is the Opposition to NET’s Request to Limit Oral
Argument of National Solid Wastes Management Association, Solid Waste Association of North
America, Massachusetts Municipal Association, Construction Materials Recycling Association,
Integrated Wastes Services Association, and New Bedford Waste Services, LLC.

Sincerely yours,

ey

Stephen M. Richmond
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In an effort to stifle debate on the critical issue of jurisdiction, New England Transrail,
LLC (“NET”) requested on April 9, 2007 that the Surface Transportation Board (the “Board™)
limit six parties to this proceeding to a single speaker for one hour at the oral argument before
the Board scheduled for April 19, 2007. NET’s latest procedural maneuver follows what appears
to be emerging as a pattern of conduct designed to limit input on NET filings. In addition to
requesting a substantial reduction in the oral presentations, NET has also improperly labeled its
pleading as a “reply” rather than as a motion. This appears to be an effort to prevent a response.’

In a collective Notice of Intent, six parties to the proceedings (the so-called “Coalition

Parties”) requested time to participate in the oral argument, with no individual party requesting

!t is ironic that NET attempts to silence these parties both at the oral argument and in responding to its
filing. By terming its filing a “reply,” NET apparently seeks to invoke the “no reply to a reply” rule and avoid a
response by NSWMA and the other parties it seeks to silence at the oral argument. The Board should treat NET’s
filing as a motion rather than a reply. NET’s filing requests independent action by the Board and does not simply
respond to or otherwise provide comment on a filing. As such, this response by NSWMA is not a prohibited reply
to a reply but an opposition to NET’s motion.



more than 20 minutes. See Notice of Intent to Participate filed on April 6, 2007. In the interests
of efficiency, the six parties requested the proposed presentation be organized into two panels,
each with three speakers on particular topics, each panel lasting approximately 45 minutes.
NET, which requested to speak both first and last at the hearing and for one full hour, finds the
request of the Coalition Parties excessive.? It clearly is not.

Each of the parties seeking to speak at the oral argument is an independent party to the
proceeding with the same rights to participate in the oral argument as NET. The fact that each
party is represented by common counsel and that they have filed joint briefs has no bearing on
this status. Each of these parties represents a different sector of the waste management industry
or governmental interests, from solid, hazardous, and medical waste collection companies to
municipalities that handle solid wastes and recycling, and from waste-to-energy companies to
construction and demolition debris recycling entiﬁes:

o The National Solid Wastes Management Association (“NSWMA”) is a
trade association representing companies in North America that provide
solid, hazardous, and medical waste collection, recycling, and disposal
services with members in all 50 states and the District of Columbia.

e The Solid Waste Association of North America (“SWANA”) is a national
professional association representing individuals from municipalities and
private sector businesses that provide solid waste and recyclables
collection, processing, transfer, and disposal.

e The Massachusetts Municipal Association (“MMA”) is a non-profit, non-
partisan association whose members include 347 of the 351 cities and
towns in Massachusetts. MMA'’s affiliated organizations include
associations of mayors, selectmen, municipal managers, and human
resource professionals.

2 Although finding themselves defending their right to participate, the Coalition Parties will not resort to
NET’s procedural tactics by challenging NET’s position that it should present oral argument two separate times, in
the two prized positions (first and last), and for one full hour.



e The Construction Materials Recycling Association (“CMRA”) is a non-
profit association that promotes the recycling and reuse of construction
and demolition materials throughout North America.

e The Integrated Waste Services Association (“IWSA”) is a national trade
group representing 67 of the 89 waste-to-energy facilities in 29 states
around the country. IWSA members include both municipalities and
private companies.

e New Bedford Waste Services, LLC is the operator of a permitted solid

waste management facility in New Bedford, Massachusetts, and is a
processor of construction and demolition debris.?

These parties cannot be painted with NET’s broad brush, and hearing from the diverse
viewpoints they bring is, presumably, exactly the purpose of the oral argument. NET’s attempt
to lump all these parties as one “opposing interest” pursuant to 49 CFR § 1116.2 is patently
absurd and easily dismissed. NET’s effort to compact everyone with a different viewpoint from
its own into a single presentation by one party for one hour reveals its lack of confidence in the
merits of its position and its genuine concern about confronting a range of viewpoints.

The Board should not permit NET’s procedural maneuverings to undermine the key goal
of the oral argument — “to explore what planned activities by [NET] would be part of rail
transportation subject to the Board’s jurisdiction.” See Notice of Oral Argument dated March
29, 2007. Comparison of NET’s “planned activities” to the activities of the members of
NSWMA, IWSA, CMRA, SWANA, MMA, and New Bedford Waste Services, LLC is at the

core of that purpose.

3 A more complete description of each of the parties is included in the Reply of National Solid Wastes
Management Association, et al. to New England Transrail, LLC’s Petition For Exemption from 49 U.S.C. § 10901
dated January 27, 2006.



CONCLUSION

For all of the foregoing reasons, the Coalition Parties respectfully request that the Board

deny NET’s request to limit the testimony of the Coalition Parties to a single representative for

one hour. The proposed schedule for six parties to participate in two panels of approximately 45

minutes each is appropriate and reasonable.

DATED:
Wellesley, Massachusetts
April 10, 2007

Respectfully submitted,

NATIONAL SOLID WASTES MANAGEMENT
ASSOCIATION

and

SOLID WASTE ASSOCIATION OF NORTH AMERICA
and

SOLID WASTE ASSOCIATION OF NORTH AMERICA -
MASSACHUSETTS CHAPTER

and

MASSACHUSETTS MUNICIPAL ASSOCIATION

and

CONSTRUCTION MATERIALS RECYCLING ASSOCIATION
and

INTEGRATED WASTE SERVICES ASSOCIATION

and

NEW BEDFORD WASTE SERVICES, LLC

By their attorneys,

BEVERIDGE & DIAMOND %‘/
By:

Stephen M. ‘fhchmond Esq.

Marc J. Goldstein, Esq.

45 William Street. Suite 120
Wellesley, Massachusetts 02481-4004

David Biderman, Esq., General Counsel
NATIONAL SOLID WASTES MANAGEMENT
ASSOCIATION

4301 Connecticut Avenue, Suite 300
Washington, D.C. 20008



CERTIFICATE OF SERVICE

I hereby certify that on this 10th day of April, 2007, I served the foregoing Opposition by
causing a copy to be delivered by first class mail, postage prepaid, to the parties listed below.

J. Patrick Berry, Esq.

Jeffrey M. Bauer, Esq.

Baker Botts LLP

1299 Pennsylvania Avenue, NW
Washington, DC 20004

Daniel R. Deutsch, Esq.

Paul R. Derensis, Esq.

Deutsch Williams Brooks Derensis &
Holland, P.C.

99 Summer Street

Boston, MA 02110-1235

Patrick John Cane

Mercer County Improvement Authority
640 S. Broad Street

Trenton, NJ 08650

Robert A. Rio

Associated Industries of Massachusetts
P.O. Box 763

Boston, MA 02117-0763

Deborah L. Duggan
11 Hillcrest Street
Wilmington, MA 01887

Tim Conway

U.S. Environmental Protection Agency, Region I
One Congress Street, Suite 1100

Boston, MA 02114-2023

John W. Carrington

Hiram Grand Lodge A.F. & AM,, Inc.
98 Talbot Avenue

Dorchester, MA 02124

i et

Marc r . Goldstein

Hon. James R. Miceli

Massachusetts House of Representatives
Room 167, State House

Boston, MA 02133-1054

Susan Ruch, Esq.

Massachusetts Department of Environmental
Protection Northeast Regional Office

205B Lowell Street

Wilmington, MA 01887

Arthur G. Mansilia

United Tool & Die Co., Inc.
Eames Street

Wilmington, MA 01887

M. Barbara Sullivan
27 Gunderson Road
Wilmington, MA 01887-1546

Thomas E. Dew
Berry Moorman
900 Victors Way - Suite 300
Ann Arbor, MI 48108-2705

P. Christopher Podgurski
Podgurski Corp.

8 Springfield Avenue
Canton, MA 02021

Arthur Williams

National Black Agenda Convention, Inc.
P.O. Box 366211

Boston, MA 02136-9998



Nyjah Wyche
Health Education and Learning Program for

Black Males Health-University of Massachusetts,

Boston
100 Morrissey Boulevard
Boston, MA 02125

Senator Dianne Wilkerson
Massachusetts State Senate
State House

Boston, MA 02133-1053

Senator Edward Kennedy

United States Senate

2400 John F. Kennedy Federal Office Bldg.
Boston, MA 02203

Congressman Edward J. Markey
U.S. House Of Representatives
Suite 101, Five High Street
Medford, MA 02155

Senator Robert A. Havern
Massachusetts Senate

4Th Middlesex District, Room 109D State House

Boston, MA 02133-1053

Laura Swain, Esq.

Department Of Environmental Protection
One Winter Street

Boston, MA 02108

Siu Tip Lam, Esq.

Commonwealth Of Massachusetts
Office Of The Attorney General
Environmental Protection Division
One Ashburton Place

Boston, MA 02108-1598

Raymond, Linda

Woodburn Neighborhood Association, Inc.
10 North Maple Street

Woburn, MA 01801

Senator John F. Kerry
United States Senate
Washington, DC 20510

Congressman John F. Tierney
U.S. House Of Representatives
17 Peabody Square

Peabody, MA 01960

Paul J. Meaney

Woburn Business Association
P. O. Box 3057

Woburn, MA 01888

Stephen R. Sasala

Waterbury Regional Chamber
P.O. Box 1469

Waterbury, CT 06721



Edward D. Greenberg, Esq.
Galland, Kharasch, Greenberg, Fellman &
Swirsky, P.C.

1054 Thirty-First Street, N.W. Canal Square
Washington, DC 20007-4492

Peter J. Shudtz

CSX Corporation

1331 Pennsylvania Avenue, NW, Suite 560
Washington, DC 20004

John V. Edwards, Esq.
Zuckert Scoutt Et Al

888 17th Street NW Ste 600
Washington, DC 20006-3939

The Honorable Marlinda Duncanson
City Of Middletown

16 James Street

Middletown, NJ 10940

Dean Ehlert

Idaho Department Of Environmental Quality
Solid Waste Program Coordinator

1410 N. Hilton

Boise, ID 83706

Louis P. Warchot

Association Of American Railroad
50 F Street, NW, Suite 12041
Washington, DC 20001 -

Carter H. Strickland, Jr., Esq.
Rutgers Environmental Law Clinic
123 Washington Street

Newark, NJ 07102

Gordon P. Macdougall, Esq.
1025 Connecticut Avenue, NW, Suite 919
Washington, DC 20036

Fred R. Moore
6 Ella Street
Saugus, MA 01906

Steven Armbrust

CSX Transportation Inc.
500 Water Street (J150)
Jacksonville, FL 32202

Thomas E. Farrell
1777 Market Tower

10 West Market Street
Indianapolis, IN 46204

Susan Cleaver
109 Coleman Road
Goshen, NY 10924

Mark R Reich, Esq.
Kopelman And Paige, P.C.
101 Arch Street, 12th Floor
Boston, MA 02110-1109

G. Paul Moates, Esq.
Terence M. Hynes, Esq.

Paul A. Hemmersbaugh, Esq.
Sidley Austin LLP

1501 K Street, N.-W.
Washington, DC 20005

Bill Fischbein

Ohio Environmental Protection Agency
P. O. Box 1049

Columbus, OH 43216

Mark Wight

Illinois Environmental Protection Agency
P. O. Box 19276

Springfield, IL 62794



G. Steven Rowe
State Of Maine

6 State House Station
Augusta, ME 04333

James Colman

Department of Environmental Protection
One Winter Street

Boston, MA 02108

Joe Szajko
19842 Detroit Ave
South Bend, IN 46617

Honorable Steven C. Latourette

Chairman, Subcmte. On Railroads; Committee
On Transportation & Infrastructure

U.S. House Of Representatives

Washington, DC 20515

Don M. Hahs

Brotherhood Of Locomotive Engineers
1370 Ontario Street

Cleveland, OH 44113

Frank S. Demasi
26 Macarthur Road
Wellesley, MA 02482

Woburn Neighborhood Association, Inc.
10 North Maple Street
Woburn, MA 01801

Thomas McLaughlin
10 Common Street
Woburn, MA 01801

Bill Owens
115 Hazelton Street
Mattapan, MA 02121
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Richard E. Lotz

State Of Colorado Natural Resources &
Environment Section

1525 Sherman Street, Sth Floor
Denver, CO 80203

John V. Edwards, Esq.
Norfolk Southern Corp.
Three Commercial Place
Norfolk, VA 23510

Garland And Barbara Bradley
1229 Woodward Ave
South Bend, IN 46616

Hon. Sherwood Boehlert
United States House Of Representatives
Washington, DC 20515

Frank Herrmann
1480 Industrial Dr
Itasca, IL 60143

Bill Phillips

Morristown & Erie Railway Inc
P. O. Box 2206

Morristown, NJ 07962-2206

Woburn City Council
City Clerk

10 Common Street
Woburn, MA 01801

Wilmington-Woburn Collaborative
C/O Kathleen M. Barry

14 Powder House Circle
Wilmington, MA 01887

Ann L Yurek
448 Shawsheen Avenue
Wilmington, MA 01887



