29047

FIE &7k % L |
IPHANIE 200 IR il [ T8

BAKERBOTTS u.» Py Py

RTERY
S LY TR AT
Fev w1 "aw b, T A
woov bador (T |
LI ]
WASHINGTON
Jofirey Baver
Apnl Y, 2067 TEL +1 1202} 6397721
FAX «1 (202] 585 4074
Via Ilang Deliver jeffrey bouerdbakorbots com
| he Llvnorable Vernon A Williams
Secretary RYE
Surfave Transportation Bourd ENTERED et
Precanding®
395 Strect, SW Offow ol premen™ ™ A A
Washington, D C 20423 X A ] i ! - ,
N fia ' of L}
P ot AN R
RI New Fngland [ ransral, 1.1.C Pubix- Recerd y ' o .I I
I'D-34797 e RS
1 L -

Dear Secrciary Williams -
Linclosed for filing in Finance Dochet Number 34797 are an onginal and ten (10) copies cach of
NE I*s Response to NSWMA™s Notice of Intent to Participate and NI= | *s Response to

NSWMA's Motion lo Sinke  Please ime-stamp the extra copies and return 1t o our messenger

I'hank you in advance for your consideration

Sincerely.
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Finance Docket No. 34797 : '

New England Transrail, 1.1.C, d/b/a Wilmington & Woburn Terminal Railway—Petition
For An Exemption From 49 U.S.C. § 10901 To Acquire, Construct And Operate As A Rail
Carrier On Tracks and Land In Wilmington and Woburn, Massachusetts

RESPONSE TO NATIONAL SOLID WASTES MANAGEMENT ASSOCIATION'S
NOTICE OF INTENT TO PARTICIPATE

On March 29. 2007, the Board 1ssued a Notice of Oral Argument in the above-referenced
procecding  On Apnl 6, 2007, counsel for the Nanonal Sohd Wastes Management Assaciation
{NSWMA™) filed a Notice of Intent to Participate on behalf of the “Coalition Parties.” consisting
of NSWMA, the Solid Waste Management Association ol North Amenca. the Massachusetts
Mumcipal Association, the Construction Maternials Reuyvcling Association, Infegrated Wastes
Services Association, and the New Bedford Waste Services, LLC  NSWMA requested a total

time of 95 minutes {for six different speakers arranged in two separte panels

NSWMA's request 1s excessive  The Board's rule governing oral atgument before the
Board, 49 C FR § 1116 2. states that “one counsel only will usually be heaid for each of the
opposing mnteresis ' (emphasis added) [he “Coalimon Partics™ collectively represent an
opposing inferesl  Bevendge & Diamond. PC (“B&I)™) has represenied the “Coaliion Parties”
throughout this procceding and has made every filng 1n this proceceding (except for the imital
request lor an extension of ime) on behall of the entire Coalition  Therefore, ome counsel anl

should be permitted to represent the “Coalition Parties™ in the oral argument
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Accordingly. NE I respectfully roquests that NSWMAA's request to present siv speabers in
two panels, for a total of 95 minutes be denied, and that the urgument for the “Coalition Parties™

be presented by one speaher and be limited to one hour

Respectfully subr

Pajrick Berry
Jeltrey M Bauer F,
BAKLR BO1ISLLP /

1299 Pennsylvama Avenue. N W
Washington, DC 20K

(202) 639-7700

Atlorneys for New England Transrail, LI.C
Date  Apnl 9. 2007
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CIRHFICAIT OF SERVICLE

I do hereby cerlify that on this Apnl 9, 2007, | served a copy of the forepoing by causing
4 vopy v be dehivered by first Jlass mail. postage prepaid, to cach petson histed on the S1B
Scivice st tor Finance Dochet No 34797

Jeflrey v
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finanee Docket No, 34797

New England Transrail, LLC, d/b/a Wilmington & Woburn Terminal Railway—DPetition
kor An Exemption From 49 U.5.C. § 10901 To Acquire, Consruct And Operate As A Rail
Carrier On Trachs and Land In Wilmington and Woburn, Massachusetts

OPPOSITION TO MOTTON 10O STRIKE

On March 20, 2007, the National Solid Wastes Management Association ("NSWMA™)
filed a2 Motion to Stnke tn the abon e-refetenced proceeding  In its motion, NSWMA ashs the
Board Lo strike the Supplemental Filing of New York, Susquehanna and Western Ranlway
Corporation ("NYS&W" ), the joint Supplemental Comments of the New Jersey Department of
l.avironmental Protection and the New Jersey Meadowlands Commission (*NJDI-P™), the
Response 10 Supplemental Comments tiled by NYS&W. and the Comments ol New England
Ttansrasl, [ 1 C ("NE1™} 1here 1s no hasis to exclude any ol the filings that NSWAMA wishes to
preciude the Board from considering, and NSWMA's motion should be demied

First, the filings by NYS&W and NIDEFP  both parties to this proceeding  address the
impact of a recent decision ol the U S [Distnet Court for the Distnict of New Jersey, NYSEW v
Juchson. No 054010, 2007 W1 57643 (I chruany 20, 2007) on the 1ssues presently under

consideration by the Board  Bedause the holding in Jachson contradicts NSWMA™s pasihon,

NSWNMA argucs that 1t 1s irelesant 1o the contrary. however, Jackson provides dditional

judicial support for a finding that NE- 15 proposed operations constitute *'transportation by rail

carrier” subject to the exclusive junsdiction ot the Board
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Sccond. for the sume reasons. the Bourd should not strike NE s (ihing. which also points
out the relevance of Javkson  On March 29 2007, the Board 1ssued a Notice of Oral Arpument,
directing NI T to appear belore the Board (o address thinteen specific issues in this procveeding
The first 1ssue specitically 1dentified 1n the Bomd™s Notice 15 the potentual impaet ol Juchson

There 1» no lepitimate reason to sinhe NET s filing

Accordingly. NL I respectfully requests the Board w deny NSWMA™s Motion to Strike

Rcspcuﬁ? submut1é
@?Ek Berry
y M Bauer

BAKI:R BOI'IS LLP
1299 Peonsy lvania Avenue, N W
Washington, DC 20004

{202) 639-7700

Attorneys for New Fngland Tranmanl [ LC
Date Apnl 9, 2007
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CERTIFICA[E O SKRVICE

I do hereby certily that on this Apnl 9, 2007, 1 served a copy of the futepoing by causing
a copy o be delivered by first class mail, postage prepad. to cach person hsled on the SIB

Serviee hist for Finanee Dochet No 34797

Jeffrey M Bauer
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