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I he Honorable Vcrnon A Williams
Secretary
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395 I- Street, SW
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Dear Secretary Williams - L

Unclosed for Piling in Tinance Docket Number 34797 ore on original and ten (10) copie* each of
Nh I '$ Response to NS\V MA's Notice of Intent to Participate and Nh I '& Response to
NSWMA's Motion to Strike Please time-stamp the extra copies and return it lo our messenger

Thank you in advance lor your consideration

Sincerely.

Jcffrcv'M B

IK Ml



BEFORE THE /, U -.'J ,
SURFACE TRANSPORTATION BOARD '*,| tffl *J ' |!|' I J

*?'• Ml -
h'-1

Finance Docket No. 34797

New England Transmit, LLC, d/b/a Wilmington & Woburn Terminal Railway—Petition
For An Exemption From 49 U.S.C. § 10901 To Acquire, Construct And Operate Ai A Rail

Carrier On Tracks and Land In Wilmington and Woburn, Massachusetts

RESPONSE TO NATIONAL SOLID WASTES MANAGEMENT ASSOCIATION'S
NOTICE OF INTENT TO PARTICIPATE

On March 29. 2007, the Board issued a Notice of Oral Argument in the above-referenced

proceeding On April 6, 2007, counsel for the National Solid Wastes Management Association

(NSWMA") filed a Notice of Intent to Participate on behalf of the "Coalition Parties." consisting

of NSWMA, the Solid Waste Management Association ol North America, the Massachusetts

Municipal Association, the Construction Materials Rct> cling Association. Integrated Wastes

Services Association, and the New Bedford Waste Services, I.LC NSWMA requested a total

time of 95 minutes ioi six different speakers arranged in two separate panels

NSWMA's request is excessive ITie Boaid's rule governing oral aigumem before the

Board, 49 C l; R $ 11162. states that "one counsel onl\ will usually be huaid foi each (if the

opposing interests" (emphasis added) Hie "Coalition Parties" collectively represent an

opposing interest Bcvendgc & Diamond. PC C11&D") has represented the "Coalition Parties'

throughout this proceeding and has made every filing in this proceeding (except for the initial

request lor an extension of time) on behalf of the entire Coalition 1 hercfore, one toimwl nnh

should be permuted to rcpiesent the "Coalition Parties** in the oral argument



Accordingly. NHI" respectfully requests that NSWMA's icqucst U> present si\ speakers in

panels, for a total of *)5 minutes be denied, and thai the uigumcnl for the "Coalition Parties"

be presented by one speaker and be limited to one hour

Respectfully submitted.

Jeffrey M Bauer
BAKLRBOIISLLP /
12W PennsyNanid A\ctiuc. N W
Wushmylon, DC 20(KM
(202)639-7700

Attorneys (or New Hnglund Transrail, Ll-C
Dale Apnl9.2007



Cl-RIIHC'An OFSKRV1C1:

I do hereby certify thai on this Apnl 9,2007,1 served a copy of the foregoing b> causing
a copy lo he delivered b> first class mail, postage prepaid, to euch pcison listed on the S'lH
Seivice list tor Finance Docket No 3-4797

JefTrcv



UKFORETHi:
SDKKACK TRANSPORTATION BOARD

Finance Docket No. 34797

New Kngland Transrail, LLCf d/b/a Wilmington & Woburn Terminal Railwaj—Petition
lor An Exemption From 49 U.S.C. § 10901 To Acquire, Construct And Operate As A Rail

Carrier On Tracks and Land In Wilmington and Woburn, Massachusetts

OPPOSITION TO MO 1'ION 'I O STRIKE

On March 20,2007. the National Solid Wastes Management Association C'NSWMA")

Piled a Motion to Strike in the aboxc-rcfcicnccd piocccding In us motion. NSW MA jsks the

Hoard lo strike the Supplemental hi ling of New York. Susquchonna and Western Railway

Corporation ("NYS&W"). (he ioml Supplemental Comments ul OK New Jersey Department of

I environmental Protection and the New Jersey Meadowland* Commission ("NJO1- P"), the

Response to Supplemental Comments tiled by NYS&W. and the Comments of New F.ngland

1 tansrail, 11 C ("NK 1") 1 here is no basis to exclude any ot the filings that NSWMA wishes to

preclude the Hoard fiom considering, and NSWMA's motion should be denied

I irst. the tilings, by h^ S&W and NJDIT both parties to this proceeding addrcis the

impact of a recent decision of the U S DiMnct Court lor the Uisinil of New Jersey. NYS&W v

Jackson. No 0^-4010. 2007 Wl *7(>13 (\ chruar> 20. 2007) on the issues presently under

consideration by the Hoard Dct-ausc the holding in Jackson contradicts NSWMA's position,

NSWMA argues that it is invlcsant lo the contrary. houc\cr, Jaikson pio\ ides additional

ludicuil support foi a finding that NI-. I "s proposed operations constitute ^'transportation by rail

earner" subieet lo the exclusive jurisdiction ot the Hoard



Second, for the same reasons, the Board should not strike Nh Ps filmy, which also points

out the relevance of Jackson On March 29 2007, the Hoard issued a Notice of Oral Argument,

directing Ml:T to appear belorc the Hoard to address thirteen specific issues in this proceeding

The first issue specifically identified in the Boaid's Notice is the potential impact of Jackson

I here is no legitimate reason to strike Nh'I "s filing

Accordingly. NL I rcspcctfull) requests the Board to deny NSWMA's Motion to Strike

RespCLtfuTrY submill

ilnck Berry
yy M Bauer

UAKhRBOriSLLP
I2*W l'cnns>lvania Avenue, N W
Washington, DC1 20004
(202) 634-7700

Attorneys for New 1-ngland Iransiail. ILC
Dole April*),2007
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I do hcrch) eeitily that on this* April <), 2007,1 served u copy of the Undoing by causing
a copy to he delivered by first cluM mail. postage prepaid, (u each person hMcd on the Sill
Service list for Hnunce Docket No 34797

JeffrevM Uuuer
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