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On December 1, 2006. the Beaufort Rauroad Company. Inc.. a subsidiary of the South
Carolina Division of Public Rmlways (hercinatter “the Beaufort Partics™), filed a Notice fora
Modified Ceruficate of Publhic Convenience and Necessity under 49 C.F.R. Section 1150 21,
ot seq That noice was not served on partics that would have been interested in i, and 11 was not
published in local newspapers where potentially interested parties could be made aware of 1t.

On December 28, 2006, the Board issuvd 1ts notice responding to the Beaufort Parties’
notice. The Board's notice was published 1n the Federal Register but was not pubhizhed in any
media outlet which potentially interested partics would have seen

On January 17, 2007, a group of mierested parties (hereinafier "the Coherly Group”) filed
a Petitin To Reopen And/Or For Reconsideration in which it ashed the Board 10 vacate its
notice. On January 24, 2007, twenty-seven days afler the Board published 1ts notice in the
Vederal Register, additional parties sought leave to intervene in the proceeding. While the

Beaufort Parties certainly did not welcome the prospective interveners or support the legal



pusition they asserted. neither did they oppose their intervention or try to depnive those parties of’
an opportunity to be heard by the Board.

On March 22, 2007, certain entities which own land adjoining the erstwhile ratlroad right
of way at 1ssue in this proceeding filed a petition with the Board seeking leave to intervene and
participate 1n this procveding. Those petitioners (hereinafier "the Landowners™) demonstrated
how they may be adversely efucted by the nohee the Beaufort Parties filed and the notice the
Board 1ssued and contended that it would be unfiur for the Board to proceed without including
them as partics m interest.  Lhe Landownurs associated themselves with certamn of the legal
positions asserted by the Coberly Group and its allies but distinguished themselves by the
substantive 1ssues they songht to raise and the procedural relief they requested

Unlike their reaction to the Alings of the Coberly Group and therr allies. the Beaufort
Partics replied 1 oppusitton to the Landowners and urged the Board to deprive the Landowners
of ther nght to participate in the proceeding. The Landowners hereby respectfully file this
Response to the Beavtort Partiex' Reply and ask that it he rejected.

The Beauforl Parties assert that the Landowners® petition for leave to intervene is
untimely  They assert that they were not required to serve the Landowners or any other
potentially mterested party, and they contend that even 1f the 1 andowners did not have notice of

their filmg with the Board. 1t 15 simply too late for the Board to let them intervene at this ime., U

¥ It is noteworthy that the Beaulort Parties did not advance a sinilar angument in

opposition (o intervention by the intervencrs who filed subsequent to the filing of the
‘uberly Group petition even though, under the Beaufort Parties’ standard for lateness,

those requests for intervention would have been subject to the same complaint the
Beaufort Parties advance against the | andowners  The fact that the Coberly Group was
able to intervene within a ime penod the Beaufort Partics deem acceplable is casily
cxplained by the fact that counsel for the Coberly Group seemed to have an ongoing
husiness relationshup of some sort with the Beaufort Partics that would have enabled hun
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This contention is without merit  The Landowners do not suggest and never have suggested that
the Board's rules required the Beaufort Partics to serve the Landowners or otherwise use their
best efforts to see that potentially interested partics were made aware of their proposal. Clearly,
the Board's rules do not contain such a requircment. But the Landowners do suggest that since
the Beaufort Parties chose to proceed with the Board in secret and chosc to eschew any cffort to
assurc that their newghbors were informed about what they were proposing to do. they assumed
the nsk that they would not he pcrmitted to complain when the Landowners and others seek leave
to intervenc some time after the Board's notice was published 1n the Federal Regisier.

The Landowners' position 1n this regard s particularly compelling when, as here, the
cffort to exclude them as parties 1n mterest 15 not justified by anything substantive The Beaufort
Partics have failed to assert that they would be injured in any way 1f the Board were to permit
more parties to intervenc, and the Landowners fail to see how such an injury could be shown. &
To be sure, the Beaufort Parties do suggest that an “undue delay” will result if the Landowners
are permitted to participate. But they fail to show how any delay would result or how thut delay,
1f il were to occur. could be described as undue or could injure them in any way. Accordingly. to
the extent the Beaufort Partics try to exclude their neighbors and constituents because the petition
for leave to intervene 1s described by them as untimely. their attempt should be rejected.

The Beaufort Parties alvo argue that the Landowners should not be allowed to intervene

because their central legal position may be the same as or similar to the one tentatively asserted

to be more informed about what the Beaufort Parties were planning.

= It might well be contended that, as an instrumentality of the State of South Carolina, the
effort of the Beaufort Partics te bar citizens of the State from participating in a proceeding
instituted by the State is parthicularly inappropniate and offensive.
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by other partics. The Landowners are not aware of any situation where the Board, its predecessor
or any other administrative agency subject to the provisions of the Admimistrative Procedures Act
has barred participation by a prospective intervener just becuuse the central Jegal position it seehs
to advance might be sharad by another party  Cuses before the Board and 1ts predecessor are
legnon where. for example. an upplicant 1s opposed by large numbers of iterveners, all of which
share the 1dentical goal — to opposc and defeat the proposal of the applicant. Accordingly, the
contention that the Landowners should he harred from participation because one of ther central
legal posttions 15 similar to one advanced by another intervener should be rejected.

In addition, 1 1s by no meuns certain that the goals of the Lundowners and those of the
Cuoberly Group and 1ts allies are and will remain the same. 1t 1s obvious that the Beaufort Partics
have nut shown and are not able to show that the interests of those parties may not diverge at
some potnt 1 the future notwithstanding the fict that, at this time, they share a commun basic
premise — that the Bourd does nof have junsdiction to sanction the notiee filed by the Beaufort
Partics

It should also be recalled that the expressed goals of the Landowners with respect to this
proceeding are not the same as those declared by the Cobery Group and 1ts allics. Because of
the ambiputies and inconsisteneics of the notiee filed by the Beaofort Parties, the Landowners
have sought the institohon of an ancilinry investigation to explore more completely the bona
fides of the notice and to determine mure precisely just what the Beaufort Parties scek (o achieve

through the filing of their notice.  The Coberly Group did not request such an investigation and
req

= Fur example. while the Beaufort Partics seem to be on all sides of the question of whether
they intend 1o engage in iterstate commerce. the Board's notice states that the Beaufort
Purtics do “not expevt to make any interchange or mterline connections with any
connecting rulroads.™ [f this 1s 50 — and the Beaufort Parties have not corrected the
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scemed to he willing to aceept that the notice did reflect a good faith effort on the part of the
Beaufort Parties to orgamize and vperate a milroad operating 1 interstate commerve. The
L.andowners are not sanguine about this conclusion and believe that 1t the Board is willing to
enteriain the Beautort Parties' notice at all, the Board's deliberations will benefit from a fuctual
nvestigation to test the true goals and ambitions of the Beautort Parties. *

Thus. the inferests of the Landowners and the Coberly Group are demonstrably not the
same. Tt would be completely unjustified for the Board to accept the contention that the
Landowners are seehang leuve to intervene so they can advance *needless. cumulative reterations
ot arguments presented by others.” Reply, page |

Accordingly, tor all these reasons. the Landowners respectfuily request that they bhe
permitied to intervene in this procecding and that therr other requests be granted,

Respectfully submutted,

John L. Richardson
John L. Richardson.PLI C.

Board -- 1t is hard te understand how the Beaufort Partics intend to engage in interstate
commerce. More importantly, for present purposes, there exists a clear mnconsistency that
<an only be resolved through the type of mvestigation the Landowners request,

: The Landowners do not contend that the mvestigation 1s needed solely because the
Beaufont Parties faled (o provide information required by Section 1130 23, although it 15
clear that their nobice does not include all the evidenee required by the rule (see, Sections
1150.23 (b) I ain). 1150.23 (h)t3), 1150 23 thX4)u) and (in). 1150.23 {b)6), aml
1150.23 (¢)), and 1t 15 also clear, contrary to the declaration of the Beaufort Partics
(Reply, page 3). that the Boand never “determined™ that the infsrmation the Beaufort
Parties offered in support of their notice “was complete.” The investigation the
Landowners behieve 1s necessary will also have to address the ambiguities and
inconsistencies in the notice and what those deficiencics may indicate as to the true
inlentions of the Beaufort Parties; whether they are using the notice they filed in an effort
to recstablish mterstate rail service or to achicve some other goal they have not yet
disclosed to the Board.
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