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I

Economic and Management Consultants

Introduction

Snavely King Majoros O'Connor & Lee, Inc, ["SK' or "'Sncwely King"}
welcomes this opportunity to provide Summary Comments! on the
Simpfified Standards for Rail Rate Cases proposed by the Surface
Transportation Board {"STB" or "Board”} in decisions on July 26th, 2006 and on
January 22, 2007 in Ex Parie 646 {Sub No. 1} Simplified Standards for Rail
Rate Cases.

These Summary Comments, which Snavely King has filed on its own behalf,
reaffirm our prior testimony, pariicularly the testimony we offered at the
January 31, 2007 STB Hearing Ex Parte 646 {Sub No. 1),

The testimony presented at the January 31, 2007 STB Hearing and in these
summary comments reflects the fact that carefully addressing the key
issues can assure the effectiveness of the Simplified Standards for Rail Rate
Cases. Conversely, failure to address and resolve these key issues could
render the Simplified Standards for Rail Rate Cases ineffective and
irelevant, perhaps ultimately leading to more sweeping alternafive
solutions.

Key elements of an effective Win-Win solution

The following chart, excerpted from our presentation at the January 31,

2007 STB Hearing, outlines the key elements of an effective Win-Win solution:

U Snavely King has fled Opening, Reply and Rebuttal Comments on behalf of Snavely King, as
well as Rebuftal cormments on behalf of Olin Chemical and Reply Commenits on behalf of BASF.
The Comments on behalf of Olin and on behalf of BASF both focused on a specific issue:
Maximum Case Value

1111 14ih St NW = Suite 300 m Washington, DC, 20005 w www.Snavely-King.com 2
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General Principles and Recommendations

0 Rely on market place dynamics by increasing
opportunities for mediation

0 Mediation options must be combined with litigation
options which are reasonable and equitabie
0 Implement the Staggers Rail Act Long-Cannon factors,
0 Include remedies for captive shipper issues
o Ensure that carriers have the opportunity to earn revenues
adequate to cover costs, allow replacement of needed assets, and
provide a fair return. _

2 Learn from the past and resolve the limitations of existing
methods. The effectiveness of mediation depends upon a
fair and equitable litigation frame work for rate
reasonableness review

O The recommendations will enhance attainment of all of i
these objectives.

Sriavaly Kaig Majsroe U 'Connar & hoo, e, Jammry 31 2007 ExPrrke 545 b3 ) Hearing Prosentation 2

The effectiveneass of the mediation option ultimately rests on availability of
fair and equitable rate reasonableness standards for use in the litigation
phase. For medicfioh to succeed, lifigation should be equally appedling,
or unappedaling, to both parties. The most essential component of fair and
equitable simplified rate reasonableness standards is 1o provide o means of

addressing and resclving captive shipper issues.

Mediation: a market place solution that is effective in a regulatory setting

Expanding access to mediation is the best way to bring the collcﬁboraﬁon
and creafivity of the market 1o small and medium shipment rate
reasonableness cases. The need for Simplified Standards for Rail Rate
Cases has been evident for years to shippers, railroads and other interested
parties, including Congress.

11171 14ih St NW = Suite 300 » Washingtor:, DC, 20005 w www.Snavely-King.com 3
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The development of a method for determining the reasonableness of small
shipment rates responded to a directive from Congress in 19952 As the
Board noted in its July 26, 2006 decision, at that time only one shipper had
filed o case under Simplified Guidelines. The parties settled the dispute, with
the assistance of Board mediation, betore presenting any evidence. (See
BP Amoco Chem, Co. v. Norfolk S. Ry. STB Docket No. 42093 served June 28,
2005)%. More recenily, o second shipper filed a case under Simplified
Guidelines. On November 22, 2006 Wiliams Olefins, LLC filed a Rate
Complaint and Reqguest for Mediation4 On January 31, 2007, this second
case filed under Simplified Guidelines also was successfully resolved:
through STB faciiitated mediation,

Given the proven effectiveness of mediation we recommend:
» Extending the mediation period to 30 days,
« Broadening the access to mediation and

«  Making voluntary mediation mandatory as the initial step in resolving small
and medium rate reasonableness cases.

Board action and initiatives in  this proceeding conigin many

commendable initiotives which are steps in the right direction towards

meeting the longstanding 1995 Congressional directive. The Board s

2 In 1995, Congress directed the Board to "establish a simplified and expedited method for
determining the reasonableness of challenged rail rates in those cases in which a full
stand-alone cost presentation is too costly, given the value of the case.” 49 US.C.
1070H{d){3}. In 1994, the Board adopted the guidelines set forth in Rate Guidelines - Non-
Cool Proceedings. 1 5.1.B, 1004 {1994) {Simplified Guidelines).

3 Snavely King participated in the first case, BP Amocoe Chem. Co. v. Norfolk 5. Ry. STB
Docket No. 42093, as an expert withess on behalf of BP Amoco.

4 Snavely King also participated in the second case, Wiliams Qlefins LL.C. v. Grand Trunk
Corporation $TB Docket No. 42098, on behalf of Williams Olefins,

1111 14th St NW s Suite 300 m Washington, DC, 20005 = www.Shavely-King.com 4
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seeking to meet statutory goals of providing captive shippers meaningful
access o regulatory remedies for rail rates that are unreasonable, while
recognizing the need for railrcads to eamn o recasonable return on their

investments.

in the context of unparalleled levels of strong financial performance by the
railroads, the time has clearly come for increased attention to the Board's
statutory g-oql of providing captive shippers meaningful access to
regulatory remedies for rail rates that are unrecsonable. Mediation is the
preferred option. In chart 2 we demonstrate that revenue adequacy
objectives would not be hinderéd by meaningful and effective methods of

resclving small shipment rate reasonableness cases.

As the following example illustrates, the potential revenue reduction would
be far less than one tenth of 1 percent of rail revenue. Offsetting any
potential revenue reduction we see strong and ongoing potential for gain.
One source of gain is broader access to the creative and collaborative

market solutions provided by mediation.

1111 14th 5t NW  m Suile 300 m Washingion, DC, 20005 « www.Snovely—King.com 5
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Specific Recommendations

a  Rely on market place dynamics. Incraase the use
of madlation and combine madiation options with
litigation options which are reasonable and

equitable
Maximum value of the case (MVC) and Estimated Revenue Impact of
Eligibility Recommended Small Shipment Rate
Approach
i Merge the small shipment and medium shipment Apphed to 10D Cases
eligibility thresholds and altow the shipper to select —
the basis under which 1o bring the case. o —
o Asthe STB suggesed, d litigation wers required the A Mimdwam 5, "1l
shipper coukl reise e bass urder whichthe case r{;& Y rmerning Bl I
wenaldd bey litigrated aher meiation L A R
O As an example $500,000 per year is a minimum '\,‘,‘*‘j; i .

realistic threshold for small shipment rate cases. This
value would equate to about $2.5 million using a five
year time period. )
@ 100 such cases waoukd have [o dscerribls sffact on
revenue sdequacy, as the gragh shiws

Jul in computing ehgibility and MVC use a rate proposed
by the shipper between the existing rate and a rate
generating RAVC 180%

[ Sowce: STE Waybil Sample 20022005 i

Bnaly King Majoros FGonnor & Lo, . Jamsary 31, 2007 Ex Pate 848 (Sub-bo. 1) Heanng Presenagon 3

As noted above, we recommend making mediation the first recourse
option for both small and medium shipment rate reasonableness cases.

Some of the reasons are outlined in the following chart.

1111 14th St MW w Suife 300 & Washington, DC, 20005 « www.Snavely-King.com 6
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Specific Recommendatio

n  Rely on market place dynamics by increasing use of mediation and combining
madiation options with litigation options which are reasonable and equitable

Simplified-SAC Proposal

o The limits on maximum value of the case for small and medium cases should
be combined inlo a single threshold and increased.

G Snavely King recommends that the proposed eligibility criteria should enable
access to both medium and small shipment rate cases, The proposed
maxirnum value of the case is much too low for both medium and small
shipment rate cases.

(1 Neither SAC nor medium-sized simplified SAC as proposed is feasible for a
rail distribution pattern of few origins to numerous and widely distributed
desiinations.

g A SSAC internal segment cross-subsidy prohibition is ill-advised and
impradficable. In effect, this would preclude most access to medium sized
shipment SSAC rate reasonableness review

G A predictable path of development of the medium sized SSAC converges on
SAC. This points to increasingly complex SSAC procedures applicable to a

smalland diminishing base of users
Snavaly King Majoros ('Connor & Lus.inc. Jamuary 31, 2007 Ex Porie B45 (SubNo. 3} Hearing Presamation 4

Other Key Issues

On the following chart we offer our analysis and recommendations on
other key issues on which the Board requested comments. As the chart
indicates, we agree with the STB suggestion that aggregation be
eliminated and addressed downstream if it emerges as an issue in need of
attention. We see raicheting simiiarly, unlikely to occur but easily
amenable fo remediation if it materializes as an issue. We recommend
controlled access to the unmasked waybill sample under stringent
confidentiality conditions. We see all of the fraffic as relevant and
advisable to include in the smaill and medium shipment case rate

reasonableness process.

1111 14th St NW  m Suite 300 m Washington, DC, 20005 m www.Snavely-King.com 7
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| Other Issues :

A Aguregation
||
o Sravely Kogrecommends that the Board ehiminate ity agregation proposst
W Downstraam | f aggregation appanrs i be an issus, the Board and the parties could address iton acaseby
ciaen basls
0 Rouing of Issue Tralfic

0 Weracommsnd rounng aliernatives be pannitted, The infrodustion of eoufing alfematives (s 8 minarissus in
compatigon to he complexty of the proposed SSAL

@ Ratcheting
2 Snavely King 5656 ratchoting s & minot sue given the faew and disparate tases

G Access to the Unmasked Wayhill Sample
@ Fepressntatives of both the sheppers ang the rtiroads should have actess to he wnmaskad waybill smple under
Beard approssd confidimiglty agreements
o RSAM
o The advartages of STV proposed REAR 15 the ansparensy of tho process and e inelusion of all rilread waflic

2 i the Board chootes 1o kewg the cuimant method of oriculating the RSAN, railad and stippers reprasentatres would
rietd aceess it the uincasked waybill sarnplo o vanfy e calculrhons and the RSAN benshman: should inciude all
raif traffie regardiess of RAG

o Nen.Defendant Traffic

o The elevant traffin includes all the traffie regardiess of iInvoelbasd rajroad, To restrict the relsvart traffic to the
defendant raliad craate s attrary and unsupooring segrmentations of ihe dita

SouvalyKing Mugorod (PCannae & Lon, ing, diapry 33, 2007 Ex e BB (Sub-Ne. 1} Fearing Frasentation 5

Finally we reiterate our strong support for facilitating and expanding the use
of mediation. We have seen the effectiveness of mediation and arbifration

both in our work at the STB and in other venues.

As the following chart illustrates mediation brings the power of creative
market based problem solving to the regulatory arena. Mediation is clearly
the best means of bringing market capabilities into the small shipment
sector. We note again that the effectiveness of mediation depends on
fair and equitable litigation framework for both shippers and railroads to

gain access to rate reasonableneass review.,

1111 14th 5t NW n Suite 300 w Washingion, DC, 20005 » www. Snavely-King.com 3




SK Snavely King Majoros O'Connor & Lee, Inc. February 26, 2007

Economic and Management Consultants

i Mediation )

0 SK has participated successfully in both mediation and
arbitration. The widespread use of mediation reflects these
additional benefits: '

U Moediation provides an economical altemative to ditigation: In resolving or narrowin
areﬁ of dispute through mediation pariies save time, energy, and expenss associate
with litigation,

0 Mediation provides Confidentiality. What wranspires at a mediation can be kept
confidentiad by agreement. Whether a mediation occurs before or after filing of a lewsuit,
any form of communication generated at a mediation is nomally inadmissible

4 Mediation provides a Reatity Cheek: In a private caucus, mediation can provide the
opportunity to communicats impontant “reality check” information.

£ Mediation provides Win-Win options: Through mediation, parties avoid both the "win-
lose” and “lose-iose”, outcomes associzted with fitigation, Many parties who "win® in
prowactedd fitigation often find the overall time, energy. and monetary commitment
associated with fitigation comes at an enormous cost. Those who lose in Rigation fare
g\fflentwbirse. Meadiation enables the parties to move forward from disputes efficiently and
fectively.

3 We see in Mediation virtually no downside, Medialion works because it focuses on
the parties’ own interests and agendas, and because it provides the ppportupity Tor
parties 1o move beyond disputes to chan a better solution,

Sriavaly Kangs M jorce S°Cannor & Lae,ne. Jumunry 31, 2007 Ex Prite 848 (SubNo, 1) Hearing Bresentation 5

Summary

SK recommends rgil rate reasonableness review based on the SIB Three
Benchmark Guidelines combined with STB facilitated mediation; such as

outiined in our comments.

SK recommends relying primarly on mediation and commercial

negoftiations. This reliance on mediation can be effective only with

‘access to a farr and equitable litigation framework for rate

reasonableness review.

A fair and equitable lifigation fromework for rate reasonableness review

will allow shippers and railroads to reach market based agreements

SK has successfully used the techniques recommended in this report.
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Certificate of Service

I certify that this filing was served this day on all parties of record by first class US Mail
or more expeditious method of delivery.
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