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BEFORE THE
SURFACE TRANSPORTATION BOARD

Modified Certificate of Public Convenience and
Necessity of Beaufort Railroad Company, Inc., a
subsidiary of the South Carolina Division of
Public Railways

Finance Docket; 34943

REPLY IN OPPOSITION TO PETITION TO REOPEN
AND/OR FOR RECONSIDERATION

OF DECISION SERVED DECEMBER 28, 2006

On January 17, 2007, Mr, Thomas McFarland filed a Petition to Reopen and/or For

Reconsideration of Decision Served December 28, 2006 ("Petition"), This Petition, apparently

filed on behalf of certain landowners, seeks to set aside the Board's decision that the Port

Royal Railroad ("PRR") line qualifies for a modified certificate of public convenience and

necessity ("Modified Certificate"), issuing a Modified Certificate to Beaufort Railroad

Company, Inc. ("BRC"), and thereby authorizing the BRC to offer service on the PRR line.

BRC, a subsidiary of the South Carolina Division of Public Railways ("SCDPR"), SCDPR, and

the South Carolina State Ports Authority ("SCSPA") (collectively the "South Carolina State

Parties"), hereby file their Reply in Opposition to the Petition.

Under 49 C.F.R. §§ 1150.21 through 1150.23, the Board has jurisdiction and authority

to issue Modified Certificates on rail lines that have been abandoned, fully abandoned, or

approved for abandonment by the Board or a bankruptcy court. The PRR line was authorized

for abandonment in 1984, but abandonment was never consummated. The Board continues

to have jurisdiction over the PRR line and jurisdiction to issue Modified Certificates on the

PRR line. The BRC applied for, and obtained, the same authority that BRCs predecessor,

Tangent Transportation Company, Inc., ("Tangent"), obtained in 1985, no more and no less.

Therefore, any challenge to the Board's jurisdiction should have been brought in 1985 when
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the initial application for Modified Certificate was filed and approved. For this reason and the

reasons set forth below, the Board did not err when it decided that the PRR line qualifies for a

Modified Certificate. Nor did it err when it issued BRC's Modified Certificate. Therefore, the

South Carolina State Parties respectfully request that the Board deny the Petition.

Background

Today, the PRR line extends from the Port of Port Royal in South Carolina in a north-

westerly direction to die city of Yemassee, South Carolina, a distance of approximately 25

miles, where it meets the CSX main line. In the southeast, the PRR line runs adjacent to the

United States Marine Corps Recruit Depot at Parris Island and the U.S. Marine Corps Air

Station. These military bases are connected to the PRR line by a spur. The PRR line was

operated by Seaboard System Railroad, Inc., then a subsidiary of CSX Corporation until 1984,

when Seaboard received ICC authority to abandon the line. The State of South Carolina,

through the South Carolina State Ports Authority, acquired the line in 1985 to preserve it as

part of the state's rail infrastructure.1 It was operated by Tangent, a subsidiary of the South

Carolina Public Railways Commission, until service was suspended in late 2003.

Since 2003, Petitioners' counsel, Mr. McFarland, has represented different interests in

attempts to force the South Carolina State Parties to relinquish control over the PRR. On

January 9, 2004, Mr. McFarland, representing St. Mary's Railroad Company of St. Mary's,

Georgia, threatened to challenge the alleged abandonment of the PRR before the Board,

claiming that St. Mary's was interested in providing a rail freight service complemented by a

1 The South Carolina Department of Transportation ("SCDOT") has identified the PRR line for preservation for
future transportation use. SCDOT states that reactivation of the PRR line as a rail line is compatible with
SCDOT's preservation efforts under South Carolina law. See SCDOT Letter dated February 5, 2007, attached
hereto at Attachment A,
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passenger excursion and dinner train on the PRR.2 At the time, SCSPA conducted preliminary

background research of the St. Mary's line and determined that it was not a viable entity for

what it proposed.3

Counsel for SCSPA informed Petitioners' counsel that termination of service on the

PRR itself did not require abandonment authority.4 On March 24, 2004, Petitioners' counsel

again wrote to SCSPA's counsel in which he disagreed with the assertion that termination of

service was not subject to abandonment authority and continued to threaten action unless

SCSPA promptly decided to sell or lease the PRR to St. Mary's.5 On April 2, 2004, SCSPA

counsel informed Petitioners' counsel that the PRR was authorized for abandonment on

August 23, 1984, that subsequent operation on die PRR was conducted pursuant to 49 C.F.R.

§§ 1150.22-24, and that no additional abandonment authority was required.6 On April 5,

2004, Petitioners' counsel informed SCSPA counsel that he was withdrawing the St. Mary's

offer and proposed course of action stated in his prior letters.7

1 See McFarland Letter dated January 9, 2004 at Attachment Bl.

3 Petitioners state that SCSPA "rejected and/or ignored attempts by the Preservation Authority and others" to lease
and purchase the PRR. See Petition at 8, However, the SCSPA provided Mr. Peter Strickland of St. Mary's
Railroad with a "hi-railing" run over the PRR line on or about December 16, 2003. It was not until after this "hi-
railing" run and receipt of Mr, McFarland's correspondence that SCSPA became suspicious of St. Mary's and Mr.
McFarland's intentions. SCSPA's research determined that St. Mary's was not financially fit for the operation it
seemed to suggest. St. Mary's never submitted any supporting documentation or business plan, Mr. McFarland
subsequently withdrew St. Mary's "offer."

4 See Dean Letter dated March 9, 2004 at Attachment B2.

5 See McFarland Letter dated March 24, 2004 at Attachment B3.

h See Dean Letter dated April 2, 2004 at Attachment B4.

7 See McFarland Letter dated April 5, 2004 at Attachment B5.
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Just three months later, on July 26, 2004, Petitioners' counsel again contacted counsel

for the SCSPA, this time purportedly on behalf of a group of landowners located along the PRR

known as the Port Royal Railroad Preservation Association ("Preservation Association").8

This time, Petitioners' counsel asserted that the PRR was abandoned and that the fee owners

of the land in the right-of-way of the PRR were freed of an alleged easement. Petitioners'

counsel again threatened to take legal action on behalf of the Preservation Association.

On September 12, 2004, Mr. Steve Allen, an individual holding himself out as a

railroad consultant under the company named Allen Railroad/9 directly contacted Mr. Bernard

Groseclose, President & Chief Executive Officer of the SCSPA, informing Mr. Groseclose that

Mr. McFarland had written the July 26, 2004 letter to SCSPA's counsel and was still awaiting

a reply.10 Mr. Allen referred to Mr. McFarland as "our attorney." Id. The "our" was a

reference to Allen Railroad and the Preservation Association. On September 16, 2004, Mr.

Allen again contacted Mr. Groseclose directly via e-mail and stated that the abandonment had

been consummated in 1985 and die PRR was no longer under STB jurisdiction.11 Mr. Allen

further threatened that there were hundreds of property owners waiting for the tracks to come

up so as to regain full ownership of their property and the National Association of

Reversionary Property Owners stood ready to intervene if the PRR tracks started coming up so

B See McFarland Letter dated July 26, 2004 at Attachment B6, Mr. McFarland uses the term "Port Royal Railroad
Preservation Association" in his July 2004 letter and "Port Royal Railroad Preservation Authority" in the Petition.
The terms "Preservation Association" and "Preservation Authority" presumably refer to the same entity and are
treated as such in this Reply. However, we have no knowledge of the composition of this entity. It is certainly not
an "Authority," as that term is generally used under South Carolina law,

0 See www.Allenrailroad.corn.

10 See Text of Allen E-mail dated September 12, 2004 at Attachment B7.

11 See Text of Allen E-mail dated September 16, 2004, at Attachment B8.



Reply in Opposition to Petition
Page 5 of 20

that the PER could not be preserved as a trail. On September 2,4, 2004, Mr. Allen stated that

he could offer more than just "criticism and obstructions" and offered the SCSPA his services

to "help bring this to a very quick end/"2

On July 22, 2005, Mr, Allen contacted the South Carolina Governor's Office stating

that because SCSPA did not "follow the STB rules" when the railroad was first bought, and

again when the SCSPA "stopped operation/' SCSPA is now "attempting to violate the 'Rails to

Trails Act' as well as the Fifth Amendment to the Constitution."1'3 Again, Mr. Allen stated

that the group he represents, i.e., the Preservation Association, insists that the SCSPA seek

the assistance of a professional railroad consultant - presumably Mr. Allen was offering his

own services again. Id, To this date, the Preservation Association has not provided SCSPA,

SCDPR, or BRC with a viable proposal for service over the PRR line.

By early December 2006, it was evident that Mr. Alien and Mr. McFarland were acting

in concert to drum up support for filing the Petition.14 On the Allen Railroad website, Mr.

Allen provides a sign-up form for landowners to use and provides excerpts of e-mail

correspondence with STB officials.15 On the same website, Mr. McFarland provided advice

12 See Text of Allen E-mail dated September 24, 2004 at Attachment B9. Mr. Allen's offer of his services to resolve
a dispute that Mr, McFarland, his counsel, appeared to have initiated raised obvious ethical questions. In response
to an inquiry by SCSPA, each individual denied they were working in concert on this matter. See Attachments BIO
and B 11 - As confirmed subsequently by Mr, Allen's own web site, those denials appear to be false.

1 J See Text of Allen E-mail dated July 22, 2005 at Attachment B 1 1.

14 See Special Notice January 12, 2007, available, at /ii:tj?y/www,dtenr^ attached
hereto at Attachment C.

ls See Special Notice January 16, 2007, available al ht^lvmw^similM^con^Bejm^l^Q^h^D^ attached
hereto at Attachments D1-D3.
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about abandonment under South Carolina state law and federal law, and advice that

landowners with standing would have to step up in order to prepare and file the Petition.16

On January 17, 2007, Petitioners' counsel filed die instant Petition, stating that he

now represents individual fee land owners of the right-of-way in their challenge of the

Modified Certificate as they seek to invoke their alleged reversionary interests,17

The South Carolina State Parties respond to the Petition with deep reservations about

the activities of Mr. McFarland and Mr. Allen. It appears that the landowners may have been

induced to join the Petition on the basis of opinions under South Carolina law that neither

Mr. McFarland or Mr. Allen appear competent or authorized to provide. Further, Mr.

McFarland has suggested that the State is acting in bad faith in this matter. The South

Carolina State Parties are considering what action may be appropriate in response. Subject to

those reservations, we now address the questions of whether the PRR line qualifies for a

modified certificate and the Board retains jurisdiction to issue a modified certificate in this

matter.

Argument

I. Summary of the Argument

The Petition fails to meet its burden of showing that material error, new evidence, or

changed circumstances exist that would affect die Board's December 28, 2006 Decision,

where the Board qualified the PRR line for a modified certificate and exercised its jurisdiction

to issue BRC's Modified Certificate to operate over the PRR line. The BRC applied for and

1(1 See December It, 2006 through (anuary 8, 200? correspondence in the section labeled "Special Notice January
12, 2007" at Attachments C and D2.

17 See Petition at 2,
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obtained the same authority that its predecessor, Tangent, held and operated for over 18 years.

There has been no material change in the status or condition of the line that would affect the

Board's jurisdiction to issue a modified certificate to the BRC.

The Board retains jurisdiction and authority to issue modified certificates to operators

of abandoned hues, fully abandoned lines, or lines approved for abandonment. Indeed, a rule

that would result in the Board not having jurisdiction to issue modified certificates would

negate the need for Subpart C's Modified Certificate application and approval process

altogether. The PRR line was approved for abandonment but abandonment was never

consummated. Therefore, the PRR line has not been fully abandoned and the Board retains

jurisdiction.

The Board has continued jurisdiction over the PRR line since it will continue to

operate in interstate commerce. The very nature of the PRR line and its historical use make it

clear that any freight transportation provided by BRC would operate in interstate commerce

and thus be subject to the Board's jurisdiction, The PRR line has never been solely used for

intrastate commerce and the proposed service by BRC contemplates that when shippers

engage BRC to provide "as required" service, BRC will provide the same interstate service that

its predecessor, Tangent, did before it. By the Board's issuance of the Modified Certificate to

BRC, the Board has authorized continued interstate service over the PRR line,

The Petition is the most recent in a series of efforts to prevent the South Carolina

State Parties from preserving the line for present or future use in interstate commerce. None

of the preceding efforts had merit and the Petition is no exception. The South Carolina State

Parties respectfully request that the Petition be denied.
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II. Petitioners Fail to Provide the Requisite New Evidence that would Materially Affect
the Board's Decision that the PRR Line Qualifies for a Modified Certificate or that
the Board has Jurisdiction to Issue the Same

Petitioners have filed this Petition in accordance with 49 C.F.R. §§ 1115.3 and 1115.4.

These regulations plainly state that the Petition will be granted only upon a detailed showing

of material error or that new evidence, change circumstances or substantially changed

circumstances would materially affect the Board's prior decision.13 Petitioners bear the burden

of proof to sustain their claims. Petitioners fail to meet their burden, None of the items

Petitioners list constitute new evidence, changed circumstances, or substantially changed

circumstances that would materially affect die Board's decision. We briefly address

Petitioners' comments below.

First, Petitioners state that "until three years ago, the Landowner's fee interest was

subject to an easement for operation of rail freight service over the line." See Petition at 3.

Petitioners provide no evidence that the right-of-way is a mere easement, or if so, that it is

extinguished or that the PRR line would be considered abandoned under state law.19 This

assertion is pure speculation regarding what a South Carolina court may find, nothing more.

The South Carolina State Parties have carefully reviewed these state law questions, and it is

sufficient for these purposes to note that Petitioners are wrong.

18 See 49 C.F.R. §§ 1115.3 and 1115.4; STB Docket No. AB-6 (Sub-No. 335X) Bwlingion Northern Railroad
Company - Abandonment Exemption, decision served June 8, 2005, 2005 STB LEXIS 235 (analyzing same factors
for petition to reopen under 49 CFR § 1152.25(e}(4) and denying petitioner's petition to reopen where petitioners
provide no basis for granting the relief they sought.)

19 The question of PRR line abandonment for state law purposes is a question of South Carolina state property lai
that must be addressed and resolved by the courts of South Carolina. The tests for abandonment of an easement
under state law and abandonment for federal regulatory purposes are not identical. The Board should disregard, ii
their entirety, Petitioner's arguments about state property law. There is nothing to support them.

.aw
it
in
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Second, Petitioners refer to Mr. Groseclose's statement in April 2003 regarding the

Port Royal area as evidence of SCSPA's decision to abandon the PRR line. See Petition at 4.

Mr/Groseclose's "suggestion" that the SCSPA look into redeveloping or re-using "portions of

[its] property in Port Royal" is not evidence of abandonment. See Petition at Appendix 2. The

property in Port Royal encompasses much more than just the PRR line. This suggestion also

does not constitute a changed circumstance. Finally, Petitioners appear to argue that the

Port's closing is somehow new evidence or a change in circumstance that would materially

affect the Board's decision. The Port was authorized for closure in 2004, certainly not a new

development that the Petitioners nor the Board were unaware of at the time of the Board's

decision. Despite the authorization to close the Port, some shippers remain in the area. The

Port has not been fully closed down.

Therefore, SCSPA's statements regarding potential future uses of the Port Royal area

and the closure of the Port do not constitute new evidence or changed circumstances that

would materially affect either the status of the PRR line or the Board's prior decision.20

Third, Petitioners state that the Preservation Authority made "several proposals" to

SCSPA to purchase or lease the PRR for the takeover and continued rail service on the line.

See Petition at 4. Petitioners state that "all of these proposals were denied or ignored." Id.

This is neither new evidence nor changed circumstances, and it is simply not true. SCSPA

20 Petitioners also seemingly cite to Tangent's Notice of Termination as new evidence or changed circumstances
that would somehow warrant the Board's opening of this matter, See Petition at 4. As explained below, Tangent's
suspension of service does not constitute full abandonment nor does Tangent's suspension of service in November
o( 2003 constitute new evidence or changed circumstances that were not available to the Board or would materially
affect the Board at the time of its decision on December 28, 2006. Indeed, the Tangent Notice was filed in the
public docket and referenced in. BRC's notice of modified rail certificate. These facts and circumstances were
known to Petitioners and to the Board in 2003 and at the time of its decision and therefore do not constitute new
evidence or changed circumstances to warrant opening or reconsidering the Board's decision.
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has never seen any written proposal from St. Mary's, the Preservation Authority, or any other

entity exhibiting a viable business plan or displaying the financial or operating ability for

service over the PRR line.21 Although SCSPA allowed St. Mary's to "hi-rail" the line in

December 2003, St. Mary's never provided SCSPA with any proposal for service over the PRR

line.12 Further, the Preservation Authority failed to demonstrate any background in rail

operations. Any communication from St. Mary's and the Preservation Authority did not

arrive in the form of credible, viable proposals, rather, they came as harassing threats of

litigation and promises of creating obstacles to SCSPA's continued control of the PRR line.

Since no credible proposals exist, there is no new evidence or changed circumstances that

would materially affect the Board's decision.

Fourth, Petitioners appear to argue that the SCSPA's statements regarding the

potential sale of the PRR line for use as a recreational trail is either new evidence or changed

circumstances that materially affect the Board's prior decision. Again, this does not constitute

new evidence or changed circumstances that would materially affect the Board's decision.

Indeed, the Board is fully aware, as evidenced by its many decisions, that if the BRC

determines that service over the PRR line does not prove feasible, it may seek to preserve the

right of way for potential future use through railbanking.^ Petitioners acknowledge that this

is a lawful outcome. See Petition at 6. The fact is, potential railbanking of the PRR line and

11 The only "proposal" received from Mr. Allen was for the purchase of the right-of-way, however, there
was no proposal for rail operation.

*2 See note 3 supra,

33 See STB Finance Docket No. 33398-0, Sammamish Transportation Company Notice for Modified Certificate,
decision served June 12, 1997.
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its use as a trail has been an option for the PRR line since 1985, and thus does not constitute

new evidence or changed circumstances that would materially affect the Board's decision.

Fifth, Petitioners assert, again without any shred of evidence, that the right-of-way is

"grown over with weeds, brush and trees'' and that a "massive expensive effort" would be

required to restore service over the line. As Petitioners have provided no new evidence or

proof to support this claim, there is no new evidence that would materially affect the Board's

decision - this is purely speculation on Petitioners' part. It is also wrong. While there may be

some areas where grass or weeds have accumulated near or on the tracks, this is a relatively

minor issue that would certainly not pose an obstacle to reviving continued service. The

SCSPA performed the necessary maintenance to preserve the railroad. Indeed, over the last

three years, the type of maintenance performed includes track inspections, cross tie

maintenance and repair, patching and paving railroad crossings, chemical weed control, weed

and brush cutting and removal, and removal and replacement of track for utility repairs. The

PRR line is capable of accepting shipper traffic at this time. Of course, some additional

expense would be required to completely restore active service over the PRR line. Petitioners'

claims that the line is over grown and would take a massive expensive effort to restore service

are unsupported, and these claims cannot constitute new evidence sufficient to materially

affect the Board's prior decision.

Sixth, Petitioners also appear to argue that BRC's statement that it does not expect to

make interchange with connecting railroads is new evidence or a changed circumstance that

would materially affect the Board's prior decision. See Petition at 5. This is despite the fact

that the BRC's Notice that the Board used to determine the PRR line's qualification for the

modified certificate included this statement and therefore, could not be new evidence or a
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change in circumstances that would materially affect the Board's prior decision. Further, the

modified regulations require that the proposed operator inform the Board, where applicable, of

any interline connections including connections with railroads. See 49 C.F.R. 1150.23, The

SCSPA, SCDPR, and PRR line have a long history of interchange with CSX for the interstate

shipment of freight and SCDPR expects that should BRC's offer to transport freight on an "as

required basis" be met by shippers, just like Tangent had done before it, SCDPR, through

BRC, will make appropriate arrangements with CSX for such services. Indeed, Tangent, the

wholly-owned subsidiary of the South Carolina Public Railways Commission ("SCPRC"), the

predecessor to the SCDPR, had entered into a Line Haulage Agreement and Freight Rate

Agreement with CSX for interchange at Yernassee, S.C.

Therefore, based on the above, there is no new evidence, changed circumstances or

substantial change in circumstances that would materially affect the Board's decision that die

PRR line qualifies for the modified certificate or that the Board has jurisdiction to issue the

modified certificate. The Petitioners fail to meet their burden under 49 C.F.R. §§ 1115.3 and

1115.4 and, therefore, their Petition must be denied.

HI. The Board Retains Jurisdiction and Authority to Issue Modified Certificates Over
Rail Lines that are Fully Abandoned or Approved for Abandonment

Petitioners' argument that the Board lacks jurisdiction to issue a modified certificate is

clearly without merit. The PRR was not fully abandoned in 2003 and even if it was, the clear

and unambiguous language of 49 C.F.R. § 1150,21 is that the Board has jurisdiction to issue

modified certificates to operators of abandoned, fully abandoned, or approved for

abandonment rail lines acquired by States. The acquisition of the PRR line occurred in 1985

after the PRR had been approved for abandonment. That abandonment was not
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consummated. It is clear that the PRR line qualifies for a modified certificate and the Board

has retained jurisdiction over the PRR to issue the modified certificate.

The Modified Certificate rules of 49 C.F.R Subpart C apply to operations over

abandoned rail lines, which have been acquired (through purchase or lease) by a State. See 49

C.F.R. § 1150.21. The rail line "must have fully abandoned, or approved for abandonment by

the Board or a bankruptcy court/' Id. (emphasis added).24 It has been consistently shown that

the Board, and its predecessor, has jurisdiction to issue Modified Certificates over rail lines

that have been abandoned and approved for abandonment,25 BRC's instant application was

consistent with this long-standing precedent.

While the regulation states that the actual "acquisition by a State of a fully abandoned

line is not sxibject to the jurisdiction of the [Board]/' it does not state that the application and

issuance of a Modified Certificate on a fully abandoned line or an approved for abandonment

line is not subject to the jurisdiction and approval of the Board. See 49 C.F.R. § 1150.22

(emphasis added). Indeed, such a result would negate the need for Subpart C's Modified

Certificate application and approval process altogether. In accordance with these regulations

then, BRC qualifies for a modified certificate since the PRR is a rail line that was approved for

u Further, the Board's predecessor, the ICC has found that where a State acquires a line authorized for
abandonment over which service is still being provided, the transaction is subject to the ICC regulations, See
Common Carrier Status of States, State Agencies and Instrumentalities, and Political Subdivisions, Finance Docket
No. 28990F, decision served July 16, 1981.

25 See STB Finance Docket No. 34924-0, Black Hills Transportation, Inc., D/B/A Deadwood, Black Hills &) Western
Railroad - Modified Certificate, decision served September 29, 2006 (finding rail segment approved for
abandonment in 1970 and subsequently acquired by the State of South Dakota qualified for a modified certificate in
2006); STB Finance Docket No. 34908, CSX Transportation. Inc., Norfolk Southern, and Consolidated Rail
Corporation - Modified Rail Certificate, decision served August 26, 2006 (finding rail segments that were approved
for abandonment in 1991 and consummated qualified for a modified certificate in 2006); and STB Finance Docket
No, 33398-0, Sammamish Transportation Company Notice for Modified Certificate, decision served June 12, 1997
(finding rail segment approved for abandonment in 1980 and subsequently acquired by the State of South Dakota
qualified for a modified certificate in 1997).



Reply in Opposition to Petition
Page 14 of 20

abandonment by the ICC and thus is clearly subject to the Board's jurisdiction. The PRR line

to be operated by BRC from Yemassee, South Carolina to Port Royal, South Carolina, was the

subject of an abandonment application filed by Seaboard on June 14, 1984, See Docket No,

AB-55 (Sub. No. 110). On August 23, 1984, the Interstate Commerce Commission ("ICC")

issued a decision authorizing Seaboard to abandon the PRR line. On December 27, 1984, the

ICC determined that the certificate authorizing abandonment would be effective upon the

service date - January 4, 1985. No consummation of abandonment was ever filed because the

SCSPA acquired the "approved for abandonment" line, leased it to the South Carolina Public

Railways Commission ("SCPRC"), and Tangent Transportation Company, Inc. ("Tangent"), a

wholly-owned subsidiary of the SCPRC, filed its Application for Modified Certificate on April

16, 1985.26 The ICC approved the Modified Rail Certificate on June 7, 1985.27 The BRC and

SCDPR through its application for Modified Certificate, seek nothing more today than what

was originally sought by Tangent and approved by the Board's predecessor - the authority to

offer service over the approved for abandonment PRR line. The Petitioners should have raised

any issue with respect to the Board's jurisdiction under the modified certificate program at the

time SCSPA acquired the PRR line or when Tangent applied for its Modified Certificate to

operate over the PRR Line. Petitioners failed to allege that the Board lacked jurisdiction to

issue a modified certificate to Tangent and should not, at this late date, be permitted to assert

that argument against the BRC.

26 At the time of the acquisition, the rails, rail bed, all railroad signals, switches, and other operating equipment
remained in place.

27 See Tangent Transportation Company, ICC Finance Docket No. 30655.
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Petitioners assert that the PRR was fully abandoned in 2003 when Tangent suspended

service/ the SCSPA "ignored" St. Mary's and the Preservation Authority's attempts to lease or

purchase the PRR and therefore the Board lost jurisdiction to issue the modified certificate

over the line at that time. As noted above, the regulations clearly indicate that while the

Board may not have jurisdiction over the actual acquisition by a State of a fully abandoned

line, the Board retains jurisdiction to issue Modified Certificates to operators where the rail

line is abandoned, fully abandoned, or approved for abandonment See 49 C.F.R. §§ 1150.21,

1150.23.

Even if true - and they are not ™ these assertions would not establish that the status of

the line has changed.28 In fact, the Board has routinely looked to several factors when

determining whether a rail line has been fully abandoned including whether there has been

discontinued operations, salvaging of track, cancelled tariffs, intent that the property be

removed from the interstate rail network, and relinquishment of control over the right-of-

way.29 The actions of the railroad should be looked at in their entirety to see if an indication

of intent to abandon is present rather than looking at any single piece of evidence of

abandonment. See Bin, 90 F.3d at 587. Until actual consummation of abandonment, none

occurs, and the Board retains jurisdiction. Id, at 589. In the present case, none of the

elements of full abandonment exist. Service with Tangent was suspended but SCSPA

continued to maintain the PRR line. SCSPA now has entered into a new operating agreement

w BRC seeks Board authority to offer service over the line just as Tangent did before it. There has been no change
in the line's abandonment status under the Board's regulations since Tangent applied for the modified certificate.

29 See Bin v. Surface Transportation Board, 90 F.3d 580, 585 (D.C Cir. 1996){fmding that railroad had not
consummated the abandonment nor demonstrated the requisite intent to abandon the track by salvaging the tracks
and ties, canceling tariffs, and referring to the line as "abandoned" in correspondence}, reh'g denied, 98 F.3cl 644
(1996).
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with BRC and SCDPR to provide rail service over the PRR line. The PRR line is not

"substantially deteriorated" as Petitioners suggest. SCSPA has maintained the right-of-way on

the PRR line for the 21 year period over which it has controlled the PRR line. SCSPA

continues to maintain the right of way on the PRR line and retains the line in working order.

The rails, rail bed, railroad signals, switches, and other operating equipment all remain in

place and are operational Although BRC states that it does not currently intend to

interchange with connecting railroads, that is because it does not yet have a shipper engaged

in such an arrangement. Petitioners further suggestion that the SCSPA ignored both St.

Mary's and the Preservation Authority's alleged overtures is not true. Even if it were, it does

not indicate an intent to fully abandon. The South Carolina State Parties are not required to

entertain proposals from entities it has determined lack the requisite viability and veracity.

Finally, the South Carolina State Parties have shown their intent to retain the PRR line for

continued rail service or for preservation of the future rail service, clearly indications of the

South Carolina State Parties intent to retain possession and control of the line.

Even though it appears quite clear that the PRR line is not fully abandoned, Petitioners

cite Becker v. STB for the proposition that the Board's decision with respect to BRC's Modified

Certificate should be vacated for lack of jurisdiction. In Becker, the court found that T&P

Railway, Inc.'s ("T&P") ceasing of service, removal of all the rails and ties from the hue, and

expressed intent not to extend the negotiation period for an interim trail use and railbanking

agreement led the court to conclude that T&P had consummated abandonment when the

NITU, which permits the railroad to fully abandon if no agreement is reached within 180

days, expired. See Becker v. STB. 132 F.3d 60, 63 (D.C. Cir. 1997). Petitioners' cited case is

clearly distinguishable from the present case. In the present case, BRC (and Tangent before it)
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obtained authority to offer service over the line and the rails and ties remain in tact and

available to accept traffic in interstate commerce. Further, the South Carolina State Parties'

intent shows that they promote continued rail service and the concept of preservation through

interim trail use should no shippers engage BRC for rail service.

Simply stated, the PER line has not been fully abandoned, the PRR line qualifies for a

modified certificate, and BRC's Modified Certificate is valid since the Board retains

jurisdiction to issue a modified rail certificate over the PRR line.

IV. Board has Continued Jurisdiction over the PRR because it Operates in
Interstate Commerce

Petitioners' argument that the Board lacks jurisdiction to issue a modified certificate is

based on the erroneous presumption that, because at the time of filing BRC stated that it had

not made any interchange or interline connections with any connecting railroads, the

operation of its line between Yemassee and Port Royal would not be in interstate commerce.

In fact, the very nature of the line and its prior use make it clear that any freight

transportation provided by BRC would most definitely move in interstate commerce, and,

thus, the PRR line and BRC are subject to the Board's jurisdiction.

It has been consistently held, by STB and its predecessor, ICC, that STB has

jurisdiction over a railroad that participates in the movement of freight in interstate or foreign

commerce.30 In the case of BRC's line between Yemassee and Port Royal, all previous use of

30 Fun Trains, Inc.- Operation Exemption—Lines of CSX Transp., Inc. and Florida Dep't of Traasp,, STB Finance
Docket No, 33472 (Feb. 24, 1998); Int'l Bhd. of flee. Workers, Local Union 465—Petition for Declaratory Order-
San Diego TroSey, Inc., ICC Finance Docket No. 31862, 1992 WL 189043, '4 (July 23, 1992); Allegany Central
R.R,—-Application for a Modified Certificate of Public Convenience and Necessity, I.C.C. Finance Docket No.
31371, 1989 WL 237986, '1 (Feb. 23, 1989). See also Transit Solutions Group, LLC—Operation Exemption—
Nashville and Eastern R.R; WiLUam ]. Dmnsic and Jeffrey O. Wilson—Corporate Family Transaction Exemption—
Nashville and Eastern R.R. and Nashville & W. R.R., STB Finance Docket Nos. 34832 and 24833, 2006 STB LEXIS
144, *3-4 (Mar. 2, 2006),
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the line involved the movement of freight in interstate or foreign commerce. Indeed, PRR has

a long and storied past in the interstate transport of cement, fertilizer, and diesel fuel for

various shippers including the Department of Defense. It has never been used for the

transportation of solely intrastate freight. Previous shippers used the line to move freight

originating in other states through South Carolina to Port Royal to be transported by ship to

other states and foreign countries, as well as to carry freight received at Port Royal from other

states and foreign countries to inland points in states outside South Carolina.31 Thus, the

primary, if not only, use of die line was, and will continue to be, the transport of freight in

interstate commerce.

By gaining a Modified Certificate, BRC gained Board authority to reinstate that former

use of the line, which is still part of the interstate rail system. The line connects with CSX's

line at Yemassee, and CSX's line is a main line that travels south to Florida and north to

points in other states. The infrastructure, track, signage, and switch remain and with

appropriate refurbishing, BRC will be able to resume service for a shipper to interchange with

CSX. The Yemassee-Port Royal line is able to accept these interstate freight shipments. Since

the Modified Certificate has been issued to BRC, and if a shipper desires to make use of the

line to ship freight, BRC will be required to ship that freight, which will most certainly move

in interstate commerce.

31 In an analogous case, the National Mediation Board has held that, where a railroad operating between two points
in the same state transports passengers who arrive in the state from other states via ship, the railroad is part of
interstate commerce. In International Brotherhood of Teamsters, NMBCaseNo, R-6861, File No. CR-6730, 2002
NMB Ltr. LEXIS 1 (fan. 1, 2002), NMB considered a case where tourists traveled to Alaska on a Holland America
cruise ship and then, as part of a tour package, traveled on a train between points in Alaska. Id. at * 141. Because
travel on the train was "an integral part of a transportation package which originates from other pans of the United
States or Canada," NMB found that the railroad was engaged in interstate commerce. Id. at 147.
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Notwithstanding the fact that the Yemassee-Port Royal line was historically used solely

for interstate freight shipments and connects at Yeniassee to the interstate rail system,

Petitioners argue that the Board lacks jurisdiction in this case because no interstate commerce

is involved. The cases cited by Petitioners to support that argument, however, are clearly

distinguishable. In RLTD Railway Corp, v. STB, 166 F.3d 808 (6th Cir. 1999), the court found

that STB lacked jurisdiction because the line at issue was no longer part of the interstate rail

system, Id. at 814, Part of the line had been completely paved over, such that there was no

longer any physical connection between the line and the interstate rail system. Id at 812, 814,

Such is not the case here, where BRC's line remains connected to the interstate rail system

through its connection to CSX's line at Yemassee and is capable of reinstituting service to

handle trains traveling in interstate commerce.3*1

Stated simply, BRC's line is part of the interstate rail network, has been historically

used for interstate freight transportation, and any future operations on the line will most

certainly involve the movement of freight in interstate or foreign commerce. Thus, the Board

clearly has jurisdiction to issue a Modified Certificate to BRC.

•u Similarly, in Napa Valley Wine Train, Inc., 7 I,C,C. 2d 954 (July 18, 199!}, a case involving a passenger
excursion train, the ICC found that it lacked jurisdiction where the evidence did not demonstrate that riders would
be moving in interstate commerce and where there was no direct connection between the line and the interstate rail
system. Id. at 20-21. Interstate travelers would be required to use a bus sendee with a separate ticket in order to
travel between the excursion train and the nearest Amtrak line, and there was no evidence that any significant
number of passengers would use the excursion train as part of interstate travel. Id, The train's planned operations
would be primarily local, intrastate passenger service that was not subject to the ICC's jurisdiction, Id, at 26-28.
By contrast, unlike the excursion line in Napa Valley Wine Train, Inc., BRC's line will not be used for intrastate
passenger service, but rather, when and if operations recommence, it will be used exclusively for interstate freight
service. Moreover, in contrast with the line in Napa Valley Wine Train, Inc., BRC's line is physically connected
with the interstate rait network, as it has been through its entire existence.
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Conclusion

For the reasons set forth above, the South Carolina State Parties respectfully requests

the Board to deny Petitioners' Petition and affirm the BRC's Modified Certificate.

Respectfully submitted,

Derek F, Dean
Law Offices of Simons & Keaveny
147 Wappoo Creek Drive/ Suite 604
Charleston, SC 29412
Tel: 843-762-9132

Counsel for Beaufort Railroad Company,
Inc., a subsidiary of the South Carolina
Division of Public Railways

Warren L. Dean, fr.
Sean McGowan
Thompson Cohurn, LLP
1909 K Street, N.W.
Suite 600
Washington, D.C. 20006
Tel: 202-585-6900

Counsel for the South Carolina State Ports
Authority
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Sautft CsrciJna
Department of Transportation

February 5,2007

Mr. Berbnard S. Groseclose, Jr.
President and CEO
South Carolina Borts Authority
176 Concord Street
Post Office Bos 22287
Charleston, SC 29413-2287

Re: SCDO7 Hail Corridor Preservation and Rovitalizarfon Program
S.C. Code Ann, 57-3-40 (2006, as amended)

Dear Mr. Groseelose:

Pursuant to S.C. Code Ann. 57-3-40, South Caroiiaa Department of Transportation's (SCDOT)
Division of Mass Transit is the designated agency of the State principally responsible fer preserving
ra'ifcroad rights-of-wsiy for fetuie timiaportatioa use. As a part of this wsponsibility, SCDOT is charged
with the implementation of a Rail Corridor Preservation and RevltaHzation Program. With scarce public
finances and rising costs of highway constructtua and maiHteflance, preserving and revitalizing existing
railroad infrastructure has become an attractive and cost-effective option, especially sine« the current
freight-rail system serves every major city and most counties in the state.

In 2006, SCDOT issued a Request for Proposals (RFP) to identify rail corridors in South Carolina
available for passible preservation efforts. The Pott Royal Rail Una is one of several lines under
coBsideratiGn by the RH» initiative. The TO* provides &or the updating of die rail dement to the South
Carolba Statewide Mutttatodol Tranaportatioa Plan, the identification of rail coiridors available for
preservation aa4 if necessary, acquisition of targeted rail corridors,. The consultant is to identity all rail
corridors and contact carrier groups to determine Use extent af continued rait ownership and the potential
dispositioa of lower-density lines,

SCDOT trndesBtaads that the South Carolina Ports Authority is in ihe process of reactivating the
Port Eoyal Rail Line, Reactivation as a rail line Is compatible with SCDOT's preservation efforts under
South Carolina law. Please advise when the reactivation is final and any future changes to this rail line-

ou foryqtir consideration in this regard.

Sincerely,

GJetmlth C. Johnson, torture
Deputy Director of Mass Transit

GCJ/
cc: Jiin Daniels, Special Assistant *

Mark D, Pleasant, Chief of Statewide
Douglas W. Frata, Chief Transit Planner

AN
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OFFICE
THOMAS E MCFARLAND, EC.
208 SOUTH LAS*ttt STRSET - Sums 1890

CHICAGO, tLtiNOis €0504-1112
TELEPHONE (312) 236*0204

FAX (3 12)201-96515
mcfarlandQaoLcom

THOMAS E MC&UKLAND
January 9, 2004

Mr, Bernard S, Grosedose, Jr.
President & CEO
Sooth Carolina State Pom Authority
116 Concords Smut
Charleston.se 29403

Port Royal Railroad

Dear Mr. Oro&cclose:

I represent St Marys Railroad Company (St Marys), P.O. Box 520, St Marys, QA
31558. SL Marys is a Class 3 commoncairicrby railrabjt^to ^ejurisdictiooofthe United
States Deportment of Transportaiion, Surfeee Transponadon Board (STB). For the past 60 years,
SL Marys has owned and operated an 1 1-mile rail line tfcst extends between a point of connection
with CSX 'Transportation, 'Inc. ot'KinasIand, QA and St Marys, QA on the Atlantic Coast In
oddidon, St, Marys operates a 3-milc branch line that exsends to the U.S. Naval submarine baso
atKfeifisBsy.GA. " ' ; ',' ' • , . ' . ' ' * " " ' • ' • " / . . -V- ..

It has come w the attention of St Maiys that the State of South Carolhm suspended rail
service ofl the Port Royal Railroad (PRYt), effective November 30, 2003. PRYL is a Class 3
common carrier by mil subject to the jurisdiction of the STB. It operates a 26-mile nulllna
between Yemossee rad Port Royal, SC, Articles in the local prtss indicate that the State wfll
sock STB au^ority to abandon the Port Royal Railroad, remove and salvage toe track materials,.
and sen the innd In the nilrood riglit-of-way for railbanking and recrcetional miii use, However,
as of yet the Stan has not initialed STB proceedings for abandonment of the railroad, and
laJtterion of sach praceediiias appanemly is not imminent

SL Marys is interested in acquiring (he SUM'S common carrier authority to provide rail
service between Yemasscc &od Port Royal St Marys is also interested in acquiring ike State's
Interest in the track materials and right-of-way land between those points. St. Marys would
consider D Jws« of thoac assets If the State does not wont to sell them. St Marys' acquisition
would be for the purpose of providing rafl fireight and passenger service, St Marys ts confident
tfaac it can develop export traffic that would move by ra2 over ̂ Yemassee*PortitjoyaIma Una
through the Part of Pott Royal. St Marys is also prepared to compete with barge transportation
to deliver jet fiid by rafl to the Marine base near Port Royal; St Marys* airfreight service- - .
would be complcmcatedby raU passenger service in the form of excursion and diiner oatos,
The strategic location of Yemaasee near Intcrsmta 95, the qunintness of Beaufort; and the sccaic
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Mr. Bernard S. Chraseclose, Jr.
January 9, 2004
Page 2

nature of coastal Part Royal combing to make such excursion and dinner train service highly
attractive.

When the State film an application or petition with the STB Tor abandonment of the
Yemassee-Port Royal tail Una, St Marys U prepared; to file an offer of financial assistance (OFA)
to purchase that rail line and operating authority &r continuation of rail service. Pursuant to 49
U.S.C. § 10904, the State would be legally required to sell theEfleaodopcraiinjBaiiiliOfiiytoSt,
Marys at a price equal to the net liquidation value (KLV) of die line as agreed by the ponies or as
determined by the STB in the absence of agreement Moreover, St Marys' OFA would cake
legal precedence over any request for acquisition of the line for r*ilbcnklng cod recreational trait
use (fee 2 lCC2d at page 608). Your railroad attorney will be able to confirm those Iced.
principles.

There is a legal alternative to the abandonment-OFA procedure for purchase and sale of
the Yeroassee-Port Royal rail line that would be mutually beneficial to the State and St Marys.
Pursuant to 49 U.S.C $ 1 0901, the State can sclitbe line directly to St Marys without going
through the abaadotuaenfrOFA process, Sc Marys would file a simple notice of oxttnpdon at the
STB describing tJie transaction. The exemption authorizing implementation of the transaction
would become effective by operation of law seven days after the notice was filed at the STB (see
49 C.FJL § 1 150.42). That procedure would save ihe State the legal fees and STB filing Ices for
abandonment of the line, which would be significant St. Marys would bear the lagal fees and
STB filing fees for the notice of exemption for purchase and sale. St Marys would also draft, a
purchase and sale agreement for review by the State. Hare, RIO, your railroad attorney will be
able co verify the accuracy of the foregoing statements,

I respectfully urge that th* Store respond without delay to this expression of St Marys*
Interest in rail line acquisition. Having suspended rail service over the line at the end of , '
November, the State is legally required,, within & reasonable time, (1) to institute abandonment
proceedings; or (2) to sell the rail Hoe outside fee abandonment process; or (3) to restore rail
service over the line. Failure to take such action would subject die State to claim* for damages
for unkwfbl abondonment and Mure to provide roll service (see S LC.C2d at page 316). Your
railroad attorney can verify feat legal principle,

SL Marys awaits the State's early response to this expression of interest

Very truly yours,

Thomas F, McFariand
Attorney for St. Marys
Rallrvad Company
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T H O M P S O N C O B U R N ttomp*,, coto™ LLP
Attorneys at Law

Suite 600

1909 K Street, N.W. .

Washington, D.C. 20006-1167

202-585-6900

.. . FAX 202-585-6969

w-yrw.thompsoncQburn.com

March 9,2004 . . Warren L. Dean Jr.
direct dial 202-585-6908
direct fax202-508-1 Oil
wdean@thompsoncobumcom

VIA FACSIMILE & REGULAR MAIL .

Thomas F. McFarland, Esq.
Law Office of Thomas F. McFarland, P.C.
208 South LaSalle Street
Suite 1890
Chicago, IL 60604-1112

Re: Port Royal Railroad

Dear Mr. McFarland:

Your letter to the South Carolina State Ports Authority ("SPA") on behalf of St. Mary's
Railroad Company ("St. Mary's") dated January 9, 2004, has been referred to us for response.
Please be advised that the SPA is not a common carrier. In addition, the termination of service
on the Port Royal Railroad itself is not subject to abandonment authority.

Very truly yours,

Thompson Cpburn LLP

By

2280828
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OrriCB
THOMAS E MCFARLAND, BC.
208 SOUTH IASALLE STREET - Surra 1890

CHICAGO, lu^NOiS 60604- 1112
TELEPHONE (312) 236-0204

(3 12) 20 1-9695

THOMAS E
March 24,2004

Bv fax to 202-585-6969.
w/confirmation bv mail

Wancn L. Dean, Jr.
Thompson Coburn LLP
Suite 600
1 909 K Street, N.W,
Washington. DC 20006-1167

Re: Port Royal Railroad

Dear Mr. Dean;

Receipt is acknowledged of your letter to me dated March. 9 about the above railroad. I
take it from your letter that the State is not willing to sell or lease the Yemassee-Port Royal rail
line to St. Marys Railroad Company, as requested in ray letter of January 9 to Mr. Bernard S.
Groaeclose, Jr. I urge the State to reconsider that position for the reasons explained in this letter.

I disagree with your contentions that the Ports Authority is not a common carrier and that
abandonment authority is not required for termination of rail service on the Port Royal Railroad.

The State of South Carolina both owns and operates the rail line between Yemassee and
Port Royal, SC, and has provided rail service over that line for 20 years in interstate and foreign
commerce. State ownership of the rail line is implemented through the South Carolina State
Ports Authority, State operation of the rail line is implemented through the State Department of
Commerce, Public Railways Division. The State operation is conducted under the name Port
Royal Railroad, Notwithstanding that the rail line is located in a single state, it has historically
been used for transportation, of kaolin, cement, feldspar and diese! fuel in interstate and foreign
commerce to and through the Port of Port Royal.

A non-carrier requires STB approval under 49 U.S.C. § 10901 or an exemption therefrom
for operation in interstate or foreign commerce of a rail line that was previously abandoned.
Plymouth Short Line. Ltd. - Oper. Exempr, - in Plymouth, KV, 1985 ICC LEXIS 382 (ICC
Finance Docket No. 30654, decided May 28, 1985),



MU-Z4-20M 03:33w FrwrT HCfARLARD 3 1 2 2 0 1 3£J5 T-339 P-003/Ofl3 MSI

THOMAS F.

Warren L, Dean, Jr.
March 24, 2004
Page 2

Where, as here, a Stale has acquired a raU line that was previously abandoned,** and has
itself operated that Una in interstate and foreign commerce, that State will be considered to be a
common carrier. Common Carrier Status of Stares, State Agencies, 363 1.C.C. 132f 138 (1980)
("A State will be considered a common carrier if it operates a rail line itself); see, also. Southern
Pac. Transp. Co, - Aban, - LA, County, 9 I,C,C.2d 385, 387-389 (1993). and Southern Pacific
Transp. Co. - Abandonment, 8 I.C.C.2d 495, 501-505 (1992), and decisions there cited. STB
authority or an exemption Is required for discontinuance of rail service over such a line, even
though the line be located wholly within a single state. Southern Pacific Transp, Co. -
Abandonment, supra, 8 LC,C.2d at 503-505; 49 U.S.C. § 10903(d); Colorado v. United States,
271 U.S. 153 (1926). Where a commoa carrier has terminated service without STB authority, it
will be liable for damages for failure to provide rail transportation over such line on reasonable
request 49 U.S.C. § 1 1 101(a); OS Roofing Products Co. v. STBt 143 F.3d 387 (8* Cir. 1998).

There is a remedy under 49 U.S.C. § 10907 when a rail common carrier terminates rail
service and refuses to either abandon or sell the rail line on which service was previously
provided. The cited statute is commonly referred to as the feeder line provision. It is a forced
sale statute. If a financially responsible person files a feeder line application for acquisition of
such a rail line and the STB finds that public convenience and necessity require or permit sale of
the line, the STB will require the owner of the line to sell it to such person at a price equal to its
constitutional minimum value. 49 U.S.C. §§ 109Q7(b)(lXA)(i) and (B). The standards for
determining whether public convenience and necessity require or permit such a sale are set out at
49 U.S.C. §§ 10907(cXl)(A>(E), Where the owner has terminated rail service over the involved
rail line, the constitutional minimum value for such line will likely be determined to be equal to
the net liquidation value (salvage value) of the rail line. 49 U.S.C. § 10907(b)(2).

I have been authorized by St Marys Railroad Company to file a feeder line application
for forced sale of the Yemassee-Port Royal rail line unless the State promptly reconsiders and
decides to sell or lease that line to St Marys voluntarily for continued rail operation. Please
advise within the next two weeks whether the State will negotiate for sale or lease of the rail line
to St. Marys Railroad.

Very truly yours,

Thomas F, McFarland
Attorney for St. Marys
Railroad Company

cc: Mr. Pete Strickland, by fax

& Abandonment was authorized in Seaboard System Railroad, Inc. - Abandonment
in Beaufort County, SCt ICC Docket No, AB-55 (Sub-No. 110), decision served Aug. 23,1984.
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April 2, 2004

Thompson Coburn LLP

Attorneys at Law

Suite 600

1909 K Street, N.W.

Washington., D.C. 200064167

202-585-6900

FAX 202-585-6969

www.thompsoncoburn.com

Warren L. Dean Jr.
direct dial 202-585-6908
direct fax 202-508-1011

VIA FACSIMILE & REGULAR MAIL

Thomas F. McFarland, Esq.
Law Office of Thomas F. McFarland, P.C.
208 South LaSalle Street
Suite 1890
Chicago, a 60604-1112

Re: Port Royal Railroad

Dear Mr. McFarland:

We are in receipt of your letter dated March 247 2004. On behalf of the St. Mary's
Railroad Company (f'St Mary's"), your letter states that you intend to Invoke the abandonment
authority of the Surface Transportation Board ("STB") in an effort to force the South Carolina
State Ports Authority ("SPA") to sell or lease the Yemassee-Port Royal Line (the "Line") to St.
Mary's.

Your letter correctly acknowledges that abandonment of the Line was authorized on
August 23, 1984. On January 4, 1985, the certificate and decision with respect to the
abandonment became effective. Subsequent operations of the Line were conducted pursuant to
49 C.F.R. §§ 1150.22-24. Notice of intent to terminate service over the Line was filed and
served, pursuant to 49 C.F.R. § 1150.24, on October 1, 2003, sixty days before the November
30, 2003, termination date. No additional abandonment authority is required.

The arguments made in your letters dated January 9, and March 24, aie completely
devoid of merit. For these and other reasons, we have to question the foundation for this effort

22912,41



Thomas F, McFariand, Esq.
April 2, 2004
Page 2

We have been authorized to advise you that the SPA is prepared to pursue ail remedies
that may be available to it, including the award of appropriate attorneys' fees and costs/ should
Uiis unwarranted effort to interfere with the business interests of the SPA continue.

Very truly yours,

Thompson Coburn LLP

Jr.

cc: David M. Konschnik, Director
Office of Proceedings
Surface Transportation Board
(with attachment: Letter dated March 24, 2004, from Thomas F. McFarland)
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THOMAS E MCFAKLAND, BC.
208 SOUTH LASAULS STREET - SUITE 1 890

CHICAGO, ILLINOIS 60604-1 J 12
TELEPHONE (312) 236-0204

FAX (3 12) 201-9695

THOMAS H
April 5, 2004

By fax to 202-585-69$$

Warren L. Dean, Jr.
Thompson Cobum LLP
Suite 600
1 909 K Street, N.W.
Washington, DC 20006- 1 1 67

Re: Port Royal Railroad

Dear Mr. Dean:

Receipt is acknowledged of your letter Co me of April 2 regarding the above subject

Based on the information contained in the second paragraph on page \ of your letter,
which I have confirmed to be true, 1 now agree that the Yemassee-Port Royal rail line is not
subject to STB jurisdiction. It would have been helpful if you have furnished that information at
an earlier time. In any everrt, I hereby withdraw the offer and proposed course of action stated in
my prior letter to you.

Nevertheless, I urge the State to voluntarily sell the rail line to St. Marys Railroad or to
enter into an agreement for St. Marys Railroad to operate the line. This rail line has ftmctioned
for a hundred years as a lifeline of commerce for the port of Port Royal. It should be flowed to
continue to da so as long as there is an entity willing to operate the rail line.

Please advise.

Very truly yours,

I

Thomas F. MeFarland
Attorney for St. Marys
Railroad Company

TAicF.-Jtf.-wp8. 0\98GUtrwk!2

cc: Mr. David M. Konschnik
Mr, Pete Strickland
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OFFICE
THOMAS H MOEXRLAND, EC.
208 SOUTH LASALLE STREET - SUITE 1 890

CHICAGO, ILLINOIS 60604-1 112
TBX.EPHONE (312) 236-0204

FAX (312) 201-9695
mcfarland@aal.com

. THOMAS E

My 26, 2004

W. Bamwell Vaughn, Esq.
Young Clement Rivers, LLP
28 Broad Street
Charleston, SC 29401

Re: Port Royal Railroad

Dear Mr, Vaughn:

This is directed to you in your capacity as attorney for the South Carolina State Ports
Authority (Ports Authority). In 1 985, the Ports Authority acquired from Seaboard System
Railroad, Inc. (Seaboard) whatever interest Seaboard had in a raikoad line approximately 25
miles in length between Yamassee and Port Royal in Beaufort County, SC, The Ports Authority
leased that interest to the South Carolina Public Railway's Commission, which operated the line
through its subsidiary, Tangent Transportation Company, as the Port Royal Railroad. See
Interstate Commerce Commission Finance Docket No. 30655, Tangew Transportation
Company* Modified Rail Certificate issued June 13, 1985. On October 1, 2003, Tangent sent a
notice to the Surface Transportation Board, successor of the Interstate Commerce Commission,
stating its intent to terminate rail service over the Port Royal Railroad, effective November 30,
2003. The Ports Authority stated publicly thai: the Port Royal Raikoad would not be used for the
provision of rail service after November 30, 2003. No railroad operations have been conducted
over the Port Royal Railroad after November 30, 2003.

I have been retained by a group of landowners who are located along the Port Royal
Railroad, and who refer to themselves as the Port Royal Railroad Preservation Association.
Based on my initial legal research, I have reached the following conclusions:

(1) Seaboard had an easement for railroad purposes over the land in the right-of-way
of the Port Royal Railroad, not fee ownership of that land. The Ports Authority
acquired that easement interest from Seaboard;

(2) that easement for railroad purposes was extinguished by operation of law on
November 30, 2Q03, when Tangent formally terminated rail service over the Port
Royal Railroad, and when the Ports Authority acknowledged publicly that rail
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THOMAS E MCBVRLAND

W. Barnwell Vaughn, Esq.
My 26,2004

2

service over the Port Rjoyal Railroad was discontinued and abandoned as of that
date;

(3) upon extinguishment of the easement for railroad purposes, the fee owners of the
land in the right-of-way of the Port Royal Railroad were freed of the burden of
that easement; and

(4) the Ports Authority does not currently have either a fee ownership interest nor a
railroad easement interest that it can lawfully convey or transfer to a third party for
any purpose.

Notwithstanding the foregoing I have been advised that the Ports Authority has stated
that it intends to convey all or part of its interest in the Port Royal Railroad to Beaufort County
for use as a recreational trail and/or for other purposes. As stated above, ray research indicates
that the Ports Authority has neither an ownership interest nor an easement interest in the land in
the right-of-way of the Port Royal Railroad that it can lawfully convey to Beaufort County.

Before I take any legal action in behalf of the Preservation Association, I request that you
provide me with an explanation of the basis for the Ports Authority's apparent belief that it has a
legal interest in the right-of-way land that it can lawfully convey to Beaufort County, If you can
provide a satisfactory explanation and documentation for such a legal interest, the Preservation
Association will take such interest into account in determining its course of action in this matter.

Very truly yours,

Thomas F. McFarland
Attorney for J*ort Royal Railroad
Preservation Association
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—Original Message—
From: steveallen@allenrailroad.com [mailto:steveallen@alienrailroad.com]
Sent: Sunday, September 12, 2004 2:44 PM
To: Groseclose, Bernard
Subject: Port Royal Railroad

09/12/04

Mr. Groseclose,

I believe, ( had spoke with you several months ago about this issue, but not recently. I was told by David
Schronce some time ago that SCPA would not talk to anyone about the railroad while they were talking to
Beaufort County. DicK Stewart confirmed this to me. Our Attorney, Tom McFarland had written to who we
though was your Attorney, Barnwell Vaughn, July 26, 2004 and has not received a response.

I am sorry if I had left the impression that I tried to call you personally, I didn't try calling you and never
told anyone I did. I thought, if anyone knew for a fact what was going on with the Port Royal Railroad, Phil
Lawrence would. I did for a fact try to call him at least ten times last week and also emailed him. Still no
response.

We are looking for an answer as to what is SCPA's plan for the Port Royal Railroad, that's all. I have been
told through a letter (to Tom Logan) from Weston Newton, the chairman of Beaufort County Council just
30 days ago (August 11, 2004} that they were not negotiating with the Ports Authority either publicly or in
executive session. Now I am told that it is almost a done deal.

I know that the track itself belongs to SCRC and that SCPA bought the right to operate a railroad there in
1985.1 know for a fact that a large percentage of the right of way was obtained through easement and
very little land was ever transferred. It took us less than a few days to find SCPA ownership. Beyond that
what does SCPA plan on selling to Beaufort County? Please just answer this one question. If you need to
refer to your Attorney that is what we have been trying to do all along, refer to SCPA's Attorney. I believe
SPCA's Attorney would be considered a SCPA official.

Respectively

Steve Allen

SteveAllen@AltenRailroad.Com

Ailen Railroad,Com

P.O. Box 191 Stanton, KY 40380

Fax/Phone: 606-663-5463 E-Mail; infot® Allen Rail road. Com



31 Years serving the Railroad Industry 1973-2004

The contents of this e-mail are confidential to the ordinary user of the e-mail address to which it was
addressed and may also be privileged. If you are not the addressee of this e-mail you should not copy,
forward, disclose or otherwise use it or any part of it in any form whatsoever. If you have received this e-
mail in error please notify us by telephone or e-mail the sender by replying to this message, and then
delete this e-mail and other copies of it from your computer system.
Thank you.
We reserve the right to monitor all e-mail communications through our network.
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—Original Message—
From; steveailen@allenrailroad.com [mailto:steveallen@allenrailroad.com]
Sent: Thursday, September 16, 2004 1:32 PM
To: slade.gleaton@tpl.org; svonharten@bcgov.net
Cc: Groseclose, Bernard
Subject: 091604 Port Royal Railroad

09/16/04

To all parlies concerned,

The only way you can keep the railroad right-of-way in tact is to use "Rail Banking". Without the protection
of "Rail Banking" as soon as the track is removed, property owners along the railroad right-of-way
can exercise the reversionary clauses of the railroad deeds to extinguish the railroad easements and
regain ownership and full use of their property.

"Rail Banking" keeps the right-of-way in tact for the purpose of a "Rails to Trails". However, "Rail Banking"
can only go into effect when the railroad is under jurisdiction of the Surface Transportation Board (STB).
In order for you to apply for "Rail Banking" it must be applied for within 30 days after the railroad had been
abandoned and then the STB may grant a 180 day extension for the trail operator to raise funds to open
the trail.

The Port Royal Railroad was abandoned in 1985 and was assigned the ICC number of AB 55 Sub 110.1
checked with Ellen Hanson (202-565-1558) General Counsel of the STB yesterday to make sure that the
CSX abandonment had been consummated in 1985 and whether or not the Port Royal Railroad was still
under jurisdiction of the STB. I got a call last night and again this morning to confirm, from STB Public
Services Attorney, Nancy Beiter (202-565-1592) and was told that for absolutely sure the Port Royal
Railroad was abandoned in 1985 and that the railroad no longer comes under the jurisdiction of the STB.
I specifically asked Mrs.Beiter if STB would protect the Port Royal Railroad under the "Rail Banking", I
was told absolutely no.

I wanted you to know that if you recommend this purchase to Beaufort County that they will no doubt lose
all their money by purchasing the railroad right-of-way. We also understand from the Rural and Critical
Land Board that none of the $40M referendum passed in 2000 for this purpose can be used to purchase
the right-of-way if it is to accommodate any sort of road or highway connector. This was not and is not the
intended use of this money.

There are hundreds of property owners waiting for the tracks to start coming up so as to regain the the
full ownership of their property. Also there is a very powerful group called The National Association of
Reversionary Property Owners (NARPO) just waiting for the Port Royal Railroad tracks to start coming up
and this group will intervene to see that it does not become a trail.

This information could save you a lot of time and money underwriting something that can not happen.
Property owners along the railroad right-of-ways are very skeptical about having trails running through
their property.
Respectfully
Steve Allen
SteveAHen@.ANenRailroad.Com
cc: Trust for Public Land - Mr. Gleaton

Land Management Commity - Mr, Von Harten
S.C. State Ports Authority - Mr Groseclose

AHenRailroad.Com



FariPhcmo: 60
3't Years

The contents of this G-mail are confidential to the ordinary user of the e-mail address to which it was addressed and may also be privileged If you are not
the addressee of this e-mail you should not copy, forward, disclose or otherwise use it or any part of it in any form whatsoever. If you have received this «•
mail in error please notify us by telephone or e-mail the sender by replying to this message, and then delete this e-mail and other copies of it from your
computer system.
Thank you.
We reserve the right to monitor all e-mail communications through our network.
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—Original Message—
From: steveallen@allenrailroad.com [mailto:steveallen@allenrailroad,corn]
Sent; Friday, September 24, 2004 11:59 AM
To: Groseclose, Bernard
Subject: Port Royal Railroad
09/24/04
Mr. Groseclose,
After more than 30 years in the railroad business providing railroad consulting services, I can offer more
than just criticism and obstructions. I can offer a politically and finically expedient solution to the present
situation the Port Authority is in pertaining to the Port Royal Railroad. I would like to offer my services to
help bring this to a very quick end,
I have come across this same situation a number of times.There is certain procedures that can be
implemented now that will make most everyone happy. Please let me know if you would be open to
hearing my suggestions.
Respectfufly
Steve Allen
SteveAilen@AHenRailroad.Com

AllenRailroad.Com
P.O. Box 1S1 Slanton, KY 40330

Pax/Phone; 60fU%3~5463 E-Mail; I nfoiSjA lien Railroad. Com
31 Years serving th<8 Railroad Industry 1373..

The contents of this e-mail are confidential to die ordinary' user of the e-mail address to which it was, addressed and may also be privileged, If you are not
the addressee of this e-mail you should not copy, forward, disclose or otherwise use it or any part of it in any form whatsoever. If you have received this e--
mail in error please notify us by telephone or e-mail ihe sender by replying to this message, and then delete this e-mail and other copies of it from your
computer system.
Thank you.
We reserve the right to monitor all e-mail communications through our network.
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THOMAS E

OFFICE,
THOMAS E MCFARLAKD, BC.
208 SOUTH LASALLB STREET - SUITE 1890

CHicAao, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204

FAX (312) 201-9695
mcfartanil@aol.com

October 5,2004

bv mall

Warren L, Dean, Jr.
Thompson Cobura LLP
] 909 K Street, N.W.
Suite 600
Washington, DC 20006-} 167

Re: Port Royal Railroad

Dear Ivfr.Dean;

This is in response to your letter to me regarding the above subject.

I offer the following in response to the questions posed on page 2 of youij
understanding that Mr. Steve Allen is acting as a transportation consultant for t
Railroad Preservation Association, for whom I am acting as transportation attor
knowledge of the relationship between Mr. Allen and Allen Railroad, As state>
transportation attorney for the Preservation Association.

Although Mr, Allen and I are both acting in behalf of the Preservation A
Allen reports to the Preservation Association, not to me. Consequently, I have
why Mr. Allen offered his services to the Ports Authority. It may be that Mr. A
continuing to attempt to determine the position of the Ports Authority on the su
of July 26 to an attorney for the Ports Authority. The Ports Authority has not r
letter,

Very truly yours,

fc Port Royal
{ey, I have no
I am acting as a

sociation, Mr.
o knowledge of
en was
ject of my letter
iponded to that

Thomas F. McFarland
Attorney for Port Royal Railroad
Preservation Association

cc: Mr. Ste^e Allen, by e-mail
Mr. Tom Logan, by fax to 843-524-0142

etrer, Jtismy
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From: steveallen@allenraitroad.corn [mailto:steveallen@allenrailroad.com]
Sent: Tuesday, October 05, 2004 11:22 AM
To: Deal, David R.
Subject; Port Royal Railroad

10/05/04
DDEAUajThompsonCoburnxom
Mr. Dean,

I received a copy of your letter to Tom McFarland. I can explain my relationship with the different parties
you have asked about. 1) Mr. McFarland and I have a very minimal relationship. I have spoke with him
on just a few occasions and not at anytime in the last month. 2) Mr. McFarland has only advised Allen
Railroad on one matter in the past and that has been several months ago, but no more. 3) I work with the
Port Royal Preservation Association but have not met with them or discussed much with them in the last
six weeks. Mr. McFarland advises PRRPA on a as needed basis. To the best of my knowledge Mr.
McFarland has provided no services to the PRRPA since his letter in July, Mr. McFarland has very little
involvement, except to write a letter in July. I didn't know Mr, McFarland contacted you in the past about
this railroad and he is certainly not the driving force behind this now.

Yes, I did offer to help to SCPA figure out a solution but only as a consultant I have been involved in
matters such as these for many years. I have a contract with other consultants such as Stone Consulting
in Warren PA, the same company that was hired as a consultant by the city of Port Royal several years
ago to study the same railroad. I get advise from many corners. On this project I consulted with Trust For
Public Lands in Sarasota Florida to find out their procedures in acquiring a railroad right of way for a trail,
i got un-solicited advise from a Beaufort area "Rail to Trails" leader about "Rail Banking". I was advised
by Dick Welsh from The National Association of Reversionary Property owners. As a consultant my
advise comes from everywhere, but the only attorneys involved is the ones at the Surface Transportation
Board. I gave you the STB phone numbers to confirm their advise to me yourself.

You sent my fetters to Mr. McFarland as if there was some kind of conspiracy going on between he and I.
I assure you are very wrong with this. You didn't send any of the letters I got from Mr. Groseclose
although they were very few and short Particularly a letter where Mr. Groseclose told me Trust for Pubic
Lands was handling the buy of the railroad right-of-way and that I was not to talk to his attorney but to
send everything I had through him. You suggest I am offering "regulatory advise". As a consultant, I
collect information and decimate it, thafs all. What people do with my consulting information is totally up
to them.

You are attempting to change the focus of the issue here through intimidation. We have been asking
a few very simple questions. You are an notable expert in the field, transportation law. Would you please
answer as to what does the SCPA have that they can sell to Beaufort County? Can this railroad right-of-
way be "Rail Banked" for a trail? And if so, how does it become "Rail Banked" if a railroad already exists
there and there is interest there from a railroad operator to reactivate it? Even if I or Mr. McFarland
weren't involved, others would know the situation of this railroad right-of-way eventually.

Looking forward to your response.

Respectfully
Steve Allen
SteveAllenOjAllenRaiiroad.Com

AllenRailroad.Com
P.O. Box. 1S1 Stanton, KY 40390

Pax/Phona:60&-663-54fi3 E-Mtm lnfo@All6ntollroad.Com
31 Years serving the Railroad Industry 1973-2004
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<steveallen®allenrailroad.com> 7/22/2005 1:55:20 PM >»
SteveAllen Stationery07/20/05
Ms. Crawford,

Anyone telling you that Beaufort County can buy the Port Royal Railroad for
their intended purpose, is either flat out lying to you or is being terribly
mislead. It doesn't take an attorney to know that selling something that
belongs to another is a crime. This is precisely what South Carolina State
Port Authority Board (SCSPA) is attempting to do. SCSPA is knowingly trying
to fool the public and apparently government officials into thinking that
SCSPA actually owns something to sell when in fact the railroad track
materials belongs to South Carolina Railway Commission, a subsidiary of the
South Carolina Commerce Department. It is a undisputed fact that the
underlying railroad right-of-way, for the most part, actually belongs to the
adjacent property owners. In other words except for a very few parcels of
land here and there SCSPA has nothing to sell to Beaufort County unless
Beaufort County intends to run the railroad as a railroad, SCSPA can however,
sell the railroad as a railroad only providing of course the railroad remains
a railroad. Its common knowledge that Beaufort County intents on buying the
railroad to have the tracks removed and to build a trail on the right-of-
way. You have made it clear to me that Governor Sanford supports Beaufort
County in this action.

The federal governments Surface Transportation Board (STB) told me that the
Port Royal Railroad has "passed through the STB" so the STB has no intent of
"Rail Banking" the Port Royal Railroad, While railroads are federally
controlled and the STB has no claim to the Port Royal Railroad, the fifth
amendment of the bill of rights of the US Constitution clearly said that "one
shall not be deprived of live, liberty or property, without due process of
law". What SCSPA is doing with the support of Beaufort County and the
apparent support of Governor Sanford is contrary to the fifth amendment.

Had SCSPA had good title to the Port Royal Railroad the Railroad would have
been sold to Beaufort County a year ago. SCSPA has very bad title to the
railroad right-of-way property so SCSPA is taking a lot of time trying to
figure out a way to steal the railroad right-of-way land from the adjacent
property owners, so to sell it to Beaufort County, During the early 1990's I
was involved in an identical situation between CSX Railroad and some five
Kentucky Counties that wanted to buy right-of-way for the same purpose.
It
took the Kentucky Attorney General to step in and force CSX Reality out of
Kentucky forever. CSX Reality is much larger than SCSPA. Since that time the
"Rails to Trail Act" was passed by the federal government. The "Rails to
Trail Act" was tested by the US Supreme Court to see if it violated the Fifth
Amendment. The US Congress ordered STB to administer the "Rails to Trail Act"
and certain rules such as "Rail Banking" was put in place to get around the
fifth amendment. Because SCSPA did not follow the STB rules when the railroad
was first bought, 20 years ago, and again when the SCSPA stopped operation
over the railroad in the fall of 2003, SCSPA is now attempting to violate the
"Rails to Trail Act" as well as the Fifth Amendment to the Constitution.

In our last phone conversation you told me that this is such a small issue
that it really doesn't matter to SCSPA and the Governor. As you can see, this
can get very much out of control and become a very large issue for everyone
involved. The constitutional rights of not one citizen of Beaufort County or
the whole state of South Carolina should be brushed aside in such a caviler
way.



SCSPA uses South Carolina tax payers property and funds but is elected by no
one and answers to no one. Like Santee Cooper, SCSPA is a out of control non
government, government entity. You told me that SCSPA was legislative driven.
We all know that isn't presently right. When 70 legislators vote in favor of
the Jasper County issues, SCSPA came out against the legislators nearly
before the vote was over. You also told me that Governor Sanford has no
control over the SCSPA. This might be true however. Governor Sanford is sworn
to follow the US Constitution.

This is precisely why the group I represent is insisting that SCSPA seek help
from a Professional Railroad Consultant during the SCSPA August 16,
2005 board meeting, r will be looking forward to your response.

Sincerely,
Steve Allen
SteveAllen@AllenRailroad.Com
AllenRailroad.Com
P.O. Box 191 Stanton, KY 40380
Fax/Phone: 606-663-5463 E-Mail: info@AllenRailroad.Com
32 Years serving the Railroad Industry 1973-2005
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Adjacent Property Owners Page lof 11

Home Training

Special Notice-~ji_ ~

January 12, 2007
^pf- -.- •.»*• — —

',$ the last day to protect your property from the
[South Carolina Port Authority permanent control,
[costing you thousand of dollars in property value,

ou must act now!

January 8,2007

Dear Steve:

On December 28, 2006, the Surface Transportation Board (STB) issued a notice to the public of the
filing by Beaufort Railroad Company of a Notice of Modified Certificate of Public Convenience and
Necessity in regard to the former Port Royal Railroad (PRR). Beaufort Railroad Company was
created as a subsidiary of the State of South Carolina Railway Commission.

While a Modified Certificate of Public Convenience and Necessity authorizes its holder to provide
rail freight service over rail lines, you and I have reason to believe that the state, through Beaufort
Railroad Company, does not Intend to provide rail freight or passenger service over the former PRR,
That is evident from the state's consistent negative responses to your request for cooperation in re-
establishing rail service over the former PRR. It also shown by the statement on Page 2 of the
attached STB notice that Beaufort Railroad Company does expect to make any interchanges or
interline connections with any connecting railroads.

Instead, it is very likely that the state intends to terminate the modified certificate after holding it for a
short time, after which it would remove the tracks and transfer the right-of-way for use as a

http:/Av\v\v.alIenrailroad.com/Beaufort/APO.htm VH/2QQ7



Adjacent Property Owners Page2ofll

recreational trail There have been two recent cases in which that occurred In neither case was there
opposition to issuance of the modified certificate. The STB does not have jurisdiction to issue a
modified certificate if a prior abandonment of a rail line has been consummated, that railroad
easement has been. Upon consummation of abandonment, ownership of the land in the railroad right-
of-way land is determined under State laws. Under South Carolina law, the state had a railroad
easement to operate the PRR, not fee title. If abandonment of the PRR has been extinguished under
South Carolina laws, so that the fee ownership interest would be in the adjacent landowners, no
longer subject to the state's railroad easement. If the STB does not have jurisdiction to issue a
modified certificate, neither does it have jurisdiction to issue a trail use certificate upon termination oi
a modified certificate.

A strong argument can be made that abandonment of the PRR was consummated in October 2003
when Tangent Transportation Company terminated a prior modified certificate of public convenience
and necessity to operate that rail line. The State made statements at the time that rail service would
not be restored over the PRR. The failure of the State to attempt to re-establish rail service over the
line for more than 3 years after the modified certificate was terminated also supports a determination
that abandonment was consummated, especially in view of your efforts during that period to lease the
PRR for rail operation.

Unless the STB's issuance of a modified certificate to Beaufort Railroad Company is overturned, it is
my opinion that conversation of the PRR right-of-way into recreational trail would not be able to be
defeated. If opponents of trail use were to wait until termination of .the modified certificate and
issuance of a trial use certificate to object to trail use, supporters of trial use would be able to make a
compelling argument that opponents failed to attack the STB's re-assertion of jurisdiction over the
PRR by virtue of issuance of the modified certificate despite having legal notice of the STB's action
in that respect. And if the STB had jurisdiction to issue a modified certificate, it also has jurisdiction
to issue a trail use certificate.

The. STB' s issuance of the modified certificate can be attacked by filing of a petition for
reconsideration at the STB by January 17. If I am to be called upon to prepare and file a petition for
reconsideration, I will need several days to prepare it for filing. In the circumstances, I would have to
mow by the end of the work week (Friday, January 12) whether I am to prepare a petition for
reconsideration,

The legal fee for preparing and filing the petition for reconsideration would be several thousand
dollars There could be additional legal fees thereafter, depending on whether additional legal filings
would be required. If the STB were to deny the petition for reconsideration, an appeal could be filed
in the US Court of Appeals for the Fourth Circuit in Richmond, VA or for the DC Circuit in
Washington, DC.

While I believe that there is a reasonable chance to defeat recreational trail use of the PRR, if action is
taken now, the process would be expensive, and the result would be uncertain. However, if nothing is
done now, I see little chance of defeating trail use in the future.

Sincerely,

Thomas F. McFarland

http://www.allenrai lroad.com/Beaufort/APO.htm 1/11/2007
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ie below deceptive news article, Beaufort Gazette Published Sat, Dec 9,2006 claims that "an
igreement cemented" when in fact the public has 20~days to protest and 60-days to find legal
solutions.

decision was posted December 26,3006 by the Surface transportation Board started the clock. The
*ort Authority will be using this news article as the required public "notice to the Public" to form a

frails to traits" project

IteveJLtten

iteveAllen@AUenRailroad.Com..

'ublished Sat, Dec 9, 2006

jBy SCOTT DANCE
The Beaufort Gazette

Railway revamp takes its first step
«... .._•._ • • ••_•_•_•_•_•.•• •_•_•.•_•_•_•_-<—* ^ . • • • . - . • | UT--- . - . - - J - - . . - . . . JJ. __, .....,.™,..J_

Brush has overgrown much of the dormant railway between Port Royal and Yemassee since 2003, but
agreement cemented last week to resume operation Saturday December 9 2006

Welcome
.djacent Property Owners (APO) of the Port Royal Railroad am

jother interested parties.

Jlen Railroad Consulting (ARC) has been in the railroad business going on 35 years. ARC has
jrovided railroad consulting services to property owners (AKA Adjacent Property Owners APOs) thai
jwn land attached to abandoned railroad right-of-way's for more then 25 years all round the country,

abandoned railroad right-of-way attached to your property effects your land value tremendously,
For independent information on how abandoned railroad right -of-way effects your property see,
rational Association of Reversionary Property Owners

?om McFarland has been a railroad regulator attorney going on 40 years and is wel! respected in the
Jindustry, Tom McFarland's filings are often found on the Surface Transportation Board web site, the

;ederaj Government regulator agency that must approved railroad transitions. (See www.stb.dot.gov)

httn://www.a Hen rail road. com/Beaufort/ A PO.htm VI 1/7,007
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,ike all businesses, Allen Railroad Consulting does charge a fee for services rendered. To be fair we
lever charge more the the fair market value of the over the fence value of the railroad right-of-way
land. The minimum "Consulting Agreement" is $250.00 for a .08 of an acre of railroad right-of-way

id up from there.

If you are an Adjacent Property Owner to the old Port Royal Railroad in Beaufort County,
South Carolina and have not yet registered with ARC, please fill in the form below to allow AUei
tailroad Consulting IcTprotect your property rights as they are related to the Port Royal
Railroad Right of Way attached to your property.

DATE:
AST NAME; _
STREET ADDRESS: [HI

1CITY:

J FIRST NAME;

STATE: [_ J ZIP CODE:L .J

>THER PHONE: | I E-MAIL ADDRESS: [
>mail address required for processing

[To find information on your property as it relates to the Port Royal Railroad go to the

Beaufort

\The South Carolina Port Authority has powerful people behind them to help them take the
"ailroad right-of-way or potential revenue, that might very well belong to you.

*C spreads out the cost of protecting APO's. For information on how much it will cost
ton to protect your rights please contact ARC PortroyalraUroad@AllenRailroad.Com

\Contract with ARC to protect your rights Printable Railroad "Consulting Agreement"

January 5, 2007

I" The STB today issued a decision extending a trail use negotiating period on a right-of-way for which
modified certificate of public convenience and necessity had been terminated. It is very likely that th

[State of South Carolina intends to do the same in regard to the former Port Royal Railroad...namely,
terminate the modified certificate and substitute a trail use certificate. In my opinion, there is a
reasonably good chance to defeat that action on the ground that prior consummation of abandonment c
ic Port Royal Railroad deprived the STB of jurisdiction to grant either a new modified certificate or
iltimately a trail use certificate. However, time is a factor. There is a 20-day period for filing a petitior
for reconsideration of the STB decision granting a modified certificate to Beaufort Railway. That 20-

htta://www.allenraillroad.com/Beaufort/APO,htm 1A1/2007
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period expires on January 17,

JCost is also a factor. It would cost several thousand dollars to prepare and file a petition for
reconsideration at the STB. Like you, I have done considerable work on this subject without having

sen paid. If the landowners don't take action now, they may well be met with an argument down the
road that their failure to have attacked the modified certificate on a timely basis precludes them from

jchallenging trail use of the right-of-way after termination of the modified certificate."

?om McFarland

December 28, 2006

lie filing by the State-Beaufort Railroad Company of its modified certificate of public convenience
id necessity was noticed to the public today by the STB. The notice is available on the STB website,
ic notice triggers a 20-day period for the filing of petitions for reconsideration (essentially a protest)

igainst the modified certificate on the ground that the rail line does not qualify for a modified
sertificate of public convenience and necessity because the line was fully abandoned in 2003 when
Tangent Transportation terminated the prior modified certificate. The notice also triggers a 60-day
;riod during which judicial review of issuance of the modified certificate can be sought in the US

of Appeals in Washington, DC or in the 4th Circuit in Richmond, VA. If .the issuance of the
loclified certificate is not challenged now, it would be difficult to challenge it at a later time because c
ic STB's statement in the notice that the rail line qualifies for a modified certificate. A challenge filed

Jbeyond the above.deadliues would be seen as a collateral attack against that statement on an untimely
[basis. Do you have contacts locally that would want to challenge the modified certificate? If so, a

>etition for reconsideration would have to be begun soon in order to be ready for filing 20 days hence.
[One or more adjacent landowners would have standing to challenge issuance of the modified certificat

>ecause it has the effect of depriving them of fee simple title to the right-of-way land that reverted to
lem in 2003 when the rail line was fully abandoned. Preparation of a petition for reconsideration
rould involve a legal fee estimated at several thousand dollars, plus a filing fees payable to the STB.

nom McFarland

December 19, 2006

Ii, Steve. A notice for modified certificate of PC+N is effective automatically under STB rules and
remains in effect unless the STB terminates it. Anyone can file with the STB a petition to vacate the

lodified Certificate on the ground that the STB does not have jurisdiction over the rail line because a
>rior abandonment of that line was consummated, triggering the extinguishments of railroad easement

to provide rail service over the line. Such a petition is the equivalent of a protest of the Modified
[Certificate, In my opinion, that's what happened here: abandonment of the Port Royal Railroad was

>nsurnmated, In my opinion, when the holder of the prior Modified Certificate formally terminated th
jrtificate, and years passed without there being an effort to restore rail service or to sell the line for

jcontinued rail service. On the contrary, the owner of the line ignored your own efforts to lease the line
for continued rail service. That being the case,! I believe that a landowner or landowner group could
successfully petition the STB to terminate the current Modified Certificate on the ground that a prior
ibandonment of the line has been consummated, depriving the STB of jurisdiction over the rail line.

httD://www.aI2enrailroad.com/Beaufort/APO.htm Ml/2007
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; Tom McFarland

December 14,2006

my opinion, SCSPA will not be able to successfully railbank the Port Royal Railroad and provide fc
[interim recreational trail use of the right-of-way of that rail line under the National Trails System Act.
In order for there to be legitimate railbanking and interim trail use under that Act, the rail line must
mve been approved for abandonment by tihe STB, but not "fully abandoned". Full abandonment

Joccurs when an approved abandonment is consummated. Whether an abandonment is consummated is
letermined under federal law. Under federal law, an abandonment is consummated when the rail
;arrier who operates over the rail line evidences an intent to abandon the line on a permanent basis. In

opinion, that intent was unmistakenJy evidenced several years ago when the modified certificate o
)ublic convenience and necessity that authorized rail operations over the line was unconditionally
irminated. In my opinion, such a consummated abandonment! cannot be legitimately reversed by th(

issuance of a new modified certificate of public convenience and necessity more than three years later.
[fa rail line has been fully abandoned under federal law, ownership of the right-of-way land is then
letermined under state law, In my opinion, under South Carolina law, SCSPA's easement to provide

service over that land has been legally extinguished, and the adjoining landowners now own the
right-of-way land free and clear of the SCSPA rail easement. That being the case, it is my opinion, that

such landowner or all of them could bring a successful quiet title action in a Beaufort County,
8South Carolina Court.

McFarland

\The South Carolina Port A uthority has powerful people behind them to help them take the
railroad right-of-way or potential revenue, that might very well belong to you..

IRC spreads out the cost of protecting APQ's. For information on how much it will cost
to protect your rights please contact ARC Portrpyalrailroad(8)A llenRailroad. Com

Contract with ARC to protect your rights Printable Railroad "Consulting Agreement"

December 11, 2006

lancy's analysis is legally correct..Torn

—Original Message
;rom: steveaJlen@allenrailroad.com
!b: Mcfarland@aol.com

Bent: Mon, 11 Dec 2006 7:51 AM

http;//w\vw.aJlenraiJroad.com/Beaufort/APO.htm 1/11/2007
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Subject: FW: 091704 Port Royal Railroad

----Original Message
From: nancy.beitereetb.dot.gov [mailto:nancy.beiter@stb.dot.gov]
Sent: Friday, September 17, 2004 11:02 AM

: s t evea 11 e n@a 11 enra. i 1road.. com
Subject: Re: 091704 Port Royal Railroad

>ear Mr. Allen

II can't help you with your SCPA issue. I have no idea how a court would
riew that. The line has passed out of our jurisdiction at the time of the

labandonment so we no longer have any interest in it. You might need
lauthority from us if you were to start a passenger/freight service that
ihooked up with the interstate system, but not if you only ran on the
126-mile track and none of the freight moved interstate.

Sin the event that you do hook up to the interstate system, you would have
•to get authority from us, but I can't tell you at this stage how to apply
Isince I don't have enough details. If you need to know more, please call

when you are at the stage where you think you might need authority.

Sincerely yours,

ancy R. Beiter
Staff Attorney
Office of Congressional and Public Services
Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423
hone: 202 565 1S91

202 56S 9016

steveallen@allenrailroad.com
)9/17/2004 10:47 AM

<njbeiter@stb.dgt.goy>
JSubject 091704 Port Royal
failroad

JQ9/17/04
lancy Beiter

II would like to thank you for your .help. I would like to trouble you for a
[little more information, if you would please.

fhe Port Royal Railroad was abandoned in 1985 by CSX and then sold to South
[Carolina Ports Authority (SCPA). SCPA operated the railroad as a local
[railroad so they never bothered to go to the ICC for common carrier
[statues, this is why we understand that you informed us that the SCPA is no
[longer under the jurisdiction of the STB. Over the years the SCPA sold all
[the track to another South Carolina government entity, the South Carolina
Railway Commission. (SCRC) that runs all switching for the SCPA.

The group of well financed local business men I am working for, wants to
my or at minimum lease the railroad track from SCRC. SCRC has shown a lot

hHp;//w^vvv.aHenrailroad,cora/Beaufort/APO.htm W1/2007
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>f interest in working with my group. Our group wants to have the new 26
tile railroad licensed as a Freight/Passenger railroad with the STB if that

Jis required.

ilso since SCPA is not under the jurisdiction of the STB and does not own
|either the track or the land and had stopped using the railroad service
learly one year ago, would you know what if any rights SCPA has control
Dver as far as the Port Royal Railroad is concerned? Despite the fact SCPA
las no actual ownership and if the tracks were removed the right-of-way
Jill all revert to the property owners, SCPA is suggesting that they should
>e compensated for the land they don't own. Is this something the STB would
mediate should our group acquire the track from SCRC and become a licensed
railroad by STB?

thank you for your time and consideration in this matter.

lespectfully
ISteve Allen
lSteveAllen@AllenRailraad.Com

\The South Carolina Port Authority has powerful people behind them to help them take the
"ailroad right-of-way or potential revenue, that might very well belong to you.

IRC spreads out the cost of protecting APO's, For information on how much it will cost
to protect your rights please contact ARC Portroyalrgilroad@AUenRailroad, Com

Contract with ARC to protect your rights Printable Railroad "ConsitltjnzAsreement''
J v t_J — — —«-..«.— «—••——— — — -fc» --- 13— ....... — — — — — — • — -—

Railway revamp takes its first step
,.n..n,.,..„,.,.. — — — . t ^ - p - J£ •——. ' ' ' Jt~

Jrush has overgrown much of the dormant railway between Port Royal and Yemassee since 2003, but
agreement cemented last week Eo resume operation Saturday December 9 2006

above deceptive news article claims that "an agreement cemented11 when in fact the public has
10-days to protest and 60-days to find legal solutions. This decision was posted December 26,3006

(starting the clock. The Port Authority the miss leading article as the required public "notice to the
*ublicri to form a "rails to trails" project.

ISteve Allen

December 8, 2006

[Sounds like the Ports Authority is still making decisions about the railroad...not a good thing for
s..,Torn

L—Original Message

httD.V/www.alJenrailroad.com/Beauforl/APO.htm W1W1007
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7rom: steveallen@allenrailroad.com
'o: McfarIand@aoLcom

jSent: Fri, 8 Dec 2006 12:27 PM
Subject: FW: 120806 RR Beaufort

ri 2/08/06

Tom,

Jl talked to both Jim fisher and Mark Pleasant They had a meeting with the Port Authority a few days before the
iling, but were not made aware of the filing, tn the email below it would appear the Port Authority is still pulling
the strings ...what do you think?

—Original Message—
(From: Dan Green [mailto:Dan__Green@scrailways.com]

mfc Friday, December 08, 2006 1:17 PM
To: steveallen@ailenraiiroad,com
Subject: RE: 120806 RR Beaufort

will forward your note to the SCSPA.

iFrom: stevealien@aflenrailroad,com [mailto:steveallen@allenrailroad.com]
snt: Friday, December 08, 2006 10:44 AM

To: Dan Green
Subject: 120806 RR Beaufort

112/08/09

ban

have talked on many occasions about the Port Royal Railroad. We have been clear about the interest of the
jroup of local Beaufort business people, Allen Railroad Consulting is working for there. Our grou p is well
inanced and as you know has interest in working with the Beaufort Railroad Company for regular use of the rail

lline for Tour Railroad services.

jplease let me know when would be a good time for us meet to discuss the options,

tanks again,

Jteve Allen

\The South Carolina Port Authority has powerful people behind them to help them take the
'•ailroad right-of-way or potential revenue, that might very well belong to you.

tRC spreads out the cost of protecting APO rs. For Information on how much it will cost
\you to protect your rights please contact ARC Portroyalrailroad@AllenRailroad.Com

hffn-//www hfm 1 n 1 nivw
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[Contract with ARC to protect your rights Printable Railroad "Consulting Agreement"

December 5,2006

Ef I were representing the landowners, I could make a strong argument that the line was "fully
ibandoned" when the previous modified certificate was voluntarily terminated several years ago,
towever, there are not many attorneys who are familiar enough with the concept of "fully abandoned"

make that argument. I think the modified certificate will go unchallenged. The STB will publish
mtice of the filing of the modified certificate in the Federal Register as notice to the public. That
wblication will occur within 30 days of the filing of the modified certificate at the STB. If the
lodified certificate is not challenged at the STB or in US Court within 60 days after that publication,
ic modified ceretiflcate would become final and immune from legal challenge thereafter. Call or ema:
ic if you have any questions.

'om McFarland

-—Original Message-—
?rom: steveallen@allenrailroad,com
x>: Mcfarland@aoLcom

|Sent: Tue, 5 Dec 2006 8:02 AM
Subject: 120506 Beaufort RR
12/05/06

Tom,

reviewed the STB filing for Beaufort Railroad Company. I see nothing that would keep us from being able to
/ork something out with Dan Green the President of the company. I left a message with Mark Pleasant and Jim

jFisher late yesterday. I haven't heard anything from them. I also sent an email to Dan Green.

According to the filing this had been in the works for several months. Do you see any reason why the filling .
rauldn't be approved? And if it is challenged by adjacent property owners will it stand?

will keep you up to date.

tanks,
eve

[SteveAllen@AI(enRailroadCom

{The South Carolina Port Authority has powerful people behind them to help them take the
•ailrood right-of-way or potential revenue, that might very well belong to you,

ijRC spreads out the cost of protecting APO's. For information on how much it will cost
?ou to protect, your rights please contact ARC PQrtrQyalrailroad&AHenRailroad.Com

httD://www.allenrailroad.com/Beaufort/APO.htm l/U/2007
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\Contract with ARC to protect your fights Printable Railroad "Consulting Agreement

Send e- mail to infofjjiaUenraiIroad.com with questions or comments about this web site. Copyright © 2006
A1 len Rai I road. Com

PC BOX 191 STANTON, KY 40380 606-663-5463

http.V/www.allenrailroad.com/Beaufort/APO.htm l/H/2007
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The following information is our filing to reconsider or reopen the
Port Royat line as welt as the modified certificate that was fiied and
decided on December 28, 2006 Petition Filing January 16 {PDF)
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equivalent of a * .s ",

,," December 14, 2006 " T
In my opinion. SCSPA will not be able' to
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Trails System Act In order toi theietobc >
rfJ-r i B »*Jr, s -j t , * •« V . J * ,J

legitimate railbanfcmg and interim tiail u^e under *
that Act, the rail line must ha\ e been appi ovecl
iot abandonment by the STB, but not "fully
abandoned " Full abandonment occurs wiien an
approved abandonment is consummated \
Whether an abandonment is consummated is1'
determined under federal law Undet fedeial law,
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LAW OFFICE
THOMAS E MCFARLAND, PC.
208 SOUTH 1,ASALLE STREET - SUITE 1890

CHICAGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204

FAX (312) 201-9695
mcf8rland@ttQl.com

THOMAS K MCI&RLAND

January 16,2007

By UPS overnight mail

Vernon A. Williams, Secretary
Surface Transportation Board
Case Control Unit, Suite 713
1925 K Street, N.W.
Washington, DC 20423-0001

Re: Finance Docket No, 34943, Beaufort Railroad Company, Inc. - Modified Rail
Certificate

Dear Mr. Williams:

Enclosed please find an original and 10 copies of Petition To Reopen And/Or For
Reconsideration Of Decision Served December 28S 2006, in behalf of Delores Coberly, et al, for
filing with the Board in the above referenced matter, Atso enclosed is a check for $200 to cover
the filing fee.

Very truly yours,

Thomas F. McFarland
Attorney for Petitioners



BEFORE THE
SURFACE TRANSPORTATION BOARD

BEAUFORT RAILROAD COMPANY, ) FINANCE DOCKET
INC. - MODIFIED RAIL CERTIFICATE ) NO. 34943

PETITION TO REOPEN AND/OR FOR RECONSIDERATION
OF DECISION SERVED DECEMBER 28,2006

DELORES COBERLY
P.O. Box 39
Sheldon, SC 29941

JOHN KEITH
P.O. Box 3S6
Beaufort, SC 29902

DARTHA P. PIERCE
302 Frasier Drive
Sheldon, SC 2994 L

DON EDGERLEY
2618RodgersDrive
Beaufort, SC 29902

PENDER BROTHERS, INC.
1851 RebaulRd.
Port Royal, SC 29935

JOHN SCHERER
104 Yale Drive
Uncroft,NJ07738

Petitioners

BATE FILED: January 17,2007

THOMAS F, McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSaile Street, Suite 1890
Chicago, IL 60604-1112
(312)236-0204

Attorney for Petitioners



BEFORE THE
SURFACE TRANSPORTATION BOARD

BEAUFORT RAILROAD COMPANY, ) FINANCE DOCKET
INC. - MODIFIED RAIL CERTIFICATE ) NO. 34943

PETITION TO REOPEN AND/OR FOR RECONSIDERATION
OF DECISION SERVED DECEMBER 28,2006

Pursuant to 49 C.F. R. § 1115.3 and 1115.4, DELORES COBERLY, DON EDGERLY,

JOHN KEITH, DARTHA P. PIERCE, PENDER BROTHERS, INC. and JOHN SCHERER

hereby petition to reopen and/or for reconsideration of the Board's decision/notice (decision)

served December 28, 2006 of a Modified Certificate of Public Convenience and Necessity

(Modified Certificate) issued to Beaufort Railroad Company, Inc. (BRC), a subsidiary of the

South Carolina Division of Public Railways (SCDPR).

On reopening/reconsideration, the Board is urged to vacate the finding at page 2 of the

decision that the rail segment qualifies for a modified certificate of public convenience and

necessity. The Board is urged to find instead that it Lacks jurisdiction to issue a Modified

Certificate because; (1) the rail segment imder consideration was fully abandoned over three

years ago; and (2) BRC does not propose to provide transportation of freight to or from the rail

segment in interstate commerce. Based on those findings, the Board is urged to vacate the

decision served December 28, 2006 for lack of jurisdiction to have issued a Modified Certificate

as to the involved rail segment.



BACKGROUND

The persons filing this Petition own the fee interest In parcels of right-of-way land that,

together with other such parcels, comprise a rail line that extends from point of connection with

CSX Transportation, Inc. (CS) at Yemasse, SC to the Port of Port Royal, SC, a distance of

approximately 25 miles.- For convenience, Petitioners will sometimes be referred to as the

Landowners,

Until three years ago, the Landowners* fee interest was subject to an easement for

operation of rail freight service over the rail line. That easement was initially held by

predecessors of CSX. Abandonment of that rail line by a CSX predecessor was authorized by the

Board's predecessor in 1984. See Seaboard System Railroad, Inc. - Abandonment - in Beaufort

County, SC, Docket No. AB-55 (Sub-No, 110), decision served Aug. 23,1984.

That rail easement was subsequently acquired by the State of South Carolina through the

South Carolina State Ports Authority (Ports Authority). The Ports Authority leased that interest

to the. South Carolina Public Railways Commission, which is now SCDPR. The Railways

Commission created a subsidiary, Tangent Transportation Company (Tangent), to operate the rail

line. In a decision served June 13, 1985 in ICC Finance Docket No. 30655, Tangent

Transportation Company — Modified Rail Certificate, the Board's predecessor provided notice

- Petitioners' claim of fee ownership of the right-of-way land is based on review of
the deeds by which a CSX predecessor originally acquired its interest in those parcels, and on
application of South Carolina real property law to the terms of those deeds. Petitioners recognize
that the Board does not have jurisdiction to determine the nature of Petitioners* real property
interest. That interest is subject to the jurisdiction of South Carolina Courts. However, the
Board does have jurisdiction to determine whether the rail line has been fully abandoned (i.e.,
whether an authorized abandonment has been consummated), so as to trigger application of
South Carolina real property law to the parcels of land under consideration.



of issuance of a Modified Certificate to Tangent. That decision stated that the rail line would be

known as the Port Royal Railroad (PRR), and that the rail line would connect with a CSX

predecessor at Yemassee, SC. A copy of that decision is attached to this Petition as Appendix 1.

Tangent operated the PRR for the next 18 years, until 2003. In that year, the State of

South Carolina decided to close the Port of Port Royal and abandon the PRR, Attached to this

Petition as Appendix 2 is a copy of a public statement by Mr. Bernard S. Groseclose, Jr.,

President and CEO of the Ports Authority, issued on August ls 2003. In that statement, Mr,

Groseclose referred to his suggestion to the Governor of South Carolina, with which the

Governor concurred, that the Ports Authority "look at redeveloping or re-using portions of our

property in Port Royal." Mr. Groseclose stated that "(i)f or when the Port of Port Royal

discontinues cargo operations, rail access to Beaufort County will likely disappear,*'

Exactly two months later, on October 1,2003, SCDPR and Tangent filed a Notice with

the Board under 49 C.F.R. § 1150.24 of termination of Tangent's Modified Certificate, effective

60 days later. A copy of that Notice is attached to this Petition as Appendix 3.

Rail service over the PRR ceased on November 30,2003. Thereafter, the Ports Authority

made a number of public statements to the effect that rail freight service over the PRR would not

be restored, A group of investors known as the Port Royal Railroad Preservation Authority

(Preservation Authority) made several proposals to the Ports Authority to lease or purchase the

PRR for continued rail freight service and tourist passenger service. All of those proposals were

denied or ignored. On several occasions, the Ports Authority stated publicly that it intended to

sell all or part of the PRR to Beaufort County, SC for use as a recreational trail, The Landowners

let it be known that they oppose any such use, and that they would attack any such sale on the



ground that the Ports Authority's easement cannot lawfully be sold to Beaufort County because

that easement was extinguished by operation of law when abandonment of the PRR was

consummated as a result of termination of Tangent's Modified Certificate and the Port

Authority's refusal to lease or sell the PRR for continued rail freight transportation,

The PRR has sat idle for over three years following termination of rail freight service at

the end of November, 2003. The right-of-way is grown over with weeds, brush and trees, A

massive expensive effoit would be required to restore rail freight service over the line. There is

absolutely no prospect that such freight service will be restored.

Nevertheless, in a Notice for Modified Certificate of Public Convenience and Necessity

in this proceeding filed on December 1,2006, the Ports Authority, SCDPR and the latter*s new

subsidiary, BRC, provided notice of a Modified Certificate for BRC to provide rail freight

service over the former PRR. A copy of that Notice is in this record. The following very

meaningful acknowledgment appears at page 4 of the Notice:

,., The Operator (BRC) does not expect to make any interchange or
interline connections with any connecting railroads ...

The plain meaning of that statement is tliat BRC does not expect nor intend to transport rail

freight traffic for interchange with CSX to or from points beyond Yemassee, SC.

The Board's decision providing notice of the filing of BRC's Notice was served on

December 28,2006. As here pertinent, the Board there stated that the PRR qualifies tor a

Modified Certificate (at 2). However, the Board also noted BRC's acknowledgment that it does

not expect to make interchange or interline connections with any connecting railroads (id).



The Landowners are filing this Petition because they are convinced that the Modified

Certificate has not been sought by BRC in a good faith effort to provide rail freight service over

the PRR, but instead is designed to re-establish the Board's jurisdiction over the PRR, after

which the Modified Certificate would be terminated and the PR&. \vould be converted to

recreational trail use. That is certainly not an idle concern, The Modified Certificate-

Recreational Trait Use scenario has been used on at least two recent occasions of which the

Landowners are aware, i.e., (1) STB Finance Docket No, 29910 (Sub-No. 1), D&l Railroad

Company - Notice of Interim Trail Use and Termination of Modified Rail Certificate, decision

served Get 6, 2004; and (2) STB Finance Docket No. 32609, Chesapeake Railroad Company —

Certificate of Interim Trail Use and Termination of Modified Certificate, decision served Jan. 7,

2007.

The Landowners do not contend that it is inherently unlawful to use modified certificate

procedure and recreational trail use procedure consecutively where the involved rail tine has not

been fully abandoned and the modified certificate was obtained in a good faith effort to provide

rail freight service on the line. That was not the case here. The Landowners are forced to

challenge the Modified Certificate at this time because if they were to fail to do so, they could be

precluded from challenging issuance of a trail use certificate at a later time because the modified

certificate would have re-established the Board's jurisdiction to issue a trail use certificate. In

that circumstance, Landowner opposition to issuance of a trail use certificate could be seen as an

untimely collateral attack against BRC's Modified Certificate.

-6-



ARGUMENT

THE BOARD SHOULD VACATE ITS FINDING THAT THE RAIL LINE
QUALIFIES FOR A MODIFIED CERTIFICATE OF PUBLIC
CONVENIENCE AND NECESSITY AND DISMISS THE NOTICE FOR
MODIFIED CERTIFICATE FOR LACK OF JURISDICTION

I. The Board Lacks Jurisdiction To Issue A Modified Certificate Because The
Rail Line Has Been Fully Abandoned

The Board's regulations providing for Modified Certificates apply to rail lines that have

been approved for abandonment, but not yet folly abandoned, at the time when the lines are

acquired by States or political subdivisions thereof. 49 C.F.R. § 1150.23. The regulations do not

apply to rail lines that have been fully abandoned at that time because the Board has lost

jurisdiction over such lines. Thus, it is provided in 49 C.F.R. § 1150,23 that the acquisition by a

State of a fully abandoned line is not subject to the jurisdiction of the Board.

Accordingly, the PRR qualifies for a Modified Certificate only if it was not fully

abandoned prior to issuance of the Modified Certificate, The PRR does not qualify for a

Modified Certificate because the PRR. was fully abandoned in 2003 when a prior holder of a

Modified Certificate terminated the Certificate and the State declined attempts by the

Preservation. Association to lease or purchase the PRR for continued rail operation.

Whether a rail line has been fully abandoned (that is, whether an approved abandonment

has been consummated) is a mixed question of fact and law. In the case of PRR, the facts and

law are convincing that it has been fully abandoned. That is shown by the following:

(1) a prior Modified Certificate was terminated by Tangent in 2003 when the Port of

Port Royal was closed. Termination of mat Modified Certificate signaled an end

to the State's intent to provide rail freight service over the PRR;

-7-



(2) Shortly prior to termination of that Modified Certificate, the State Ports Authority

publicly stated that it intended to redevelop its rail property in Port Royal, and that

if the Port of Port Royal discontinued cargo operations, "rail access to Beaufort

County will likely disappear.'1;

(3) thereafter, the State Ports Authority rejected and/or ignored attempts by the

Preservation Authority and others to lease or purchase the PRR for continued rail

operation; and

(4) for a period of more than three years after termination of rail freight service, the

State Ports Authority did not perform even minimal maintenance of the PRR, with

the result that its right-of-way and trackage have substantially deteriorated.

The Landowners respectfully submit that those facts demonstrate conclusively that in

2003 and thereafter, the State Ports Authority manifested an unmistakable intent to cease rail

freight service over the PRR on a permanent basis, That being the case, it follows that the PRR

has been fully abandoned (i.e., the abandonment that was approved in 1984 was consummated in

2003 or soon thereafter). Inasmuch as the PRR has been fully abandoned, it does not quality for

a Modified Certificate, The Board's contrary finding in the decision served December 28,2006

should thus be vacated. And since the PRR does not qualify for a Modified Certificate, the

Board did not have jurisdiction to issue a Modified Certificate to BRC to operate the PRR.

Accordingly, BRC's Notice for Modified Certificate should be dismissed for lack of jurisdiction.

See Becker v. STB, 132 F.3d 60, 63 (D.C. Cir, 1997) ("Given T&P's intent to abandon before that

time and its expressed opposition to extension of the negotiation period, we must conclude that



when the May 1993 NITU expired on November 27, 1993 abandonment was consummated and

the Board lost jurisdiction over the line.").

It The Board Lacks Jurisdiction To Issue A Modified Certificate
Because BRC Does Not Propose To Provide Transportation Of
Freight To Or From The PRR In Interstate Commerce

Even if the PRR had not been fully abandoned, the Board lacks jurisdiction to issue a

Modified Certificate because BRC does not propose to provide transportation of freight to or

from the PRR in interstate commerce. That is evidenct from BRC's acknowledgment at page 2

of the Notice for Modified Certificate that "the Operator (BRC) does not expect to make any

interchange or interline connections with any connecting railroads."

The plain meaning of that Statement is that any rail freight transportation that would be

provided by BRC would be performed wholly on the rail line between Yemassee, SC and Port

Royal, SC, Any such transportation would be wholly in South Carolina intrastate commerce.

The Board does not have jurisdiction over transportation that is performed in South Carolina

intrastate commerce. See Napa Valley Wine Train, Inc. - Declaratory Order, 11.C.C. 2cl 954

(1991); 49 U.S.C. § I0501(a)(2). Accordingly, the Board does not have jurisdiction to issue a

Modified Certificate to BRC to perform transportation that is conceded to be solely in South

Carolina intrastate commerce. That being the case, BRC's Notice for Modified Certificate

should be dismissed for lack of jurisdiction. See RLTD Railway Corp. v. STB, 166 F.3d 80S, S14

(6th Cir. 1999) ("... (W)e cannot say that the STB erred in its judgment that it loses jurisdiction

over a line once it becomes severed from the interstate rail system so that it (the STB) may not

issue a trail condition.").

.9.



CONCLUSION AND REQUESTED RELIEF

WHEREFORE, premises considered, the Board should: (I) vacate the finding in its

decision served December 28,2006 that the PRR qualifies for a Modified Certificate; and

(2) dismiss the Notice for Modified Certificate filed by BRC for lack of jurisdiction,

Respectfully submitted,

DELORBS COBERLY
P.O. Box 39
Sheldon, SC 29941

JOHN KEITH
P.O. Box 386
Beaufort, SC 29902

DARTHA P. PIERCE
302 Frasier Drive
Sheldon, SC 29941

DON EDGERLEY
2618 Rodgers Drive
Beaufort, SC 29902

FENDER BROTHERS, INC.
1851 RebautRd.
Port Royal, SC 29935

JOHN SCHERER
104 Yale Drive
Lincrofl,N.T07738

P.

THOMAS F. McFARLAND
THOMAS F, McFARLAND, P.O.
208 South LaSalle Street, Suite 1S90
Chicago, IL 60604-1112
(312)236-0204

Attorney for Petitioner's

DATE FILED; January 17,2007
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STATEMENT FROM THE S,C. STATE PORTS AtTTHOiUW
MGARDtNG THE PORT OF TORT RO¥AL
Bernards, Greseclose, Jr. -President <fe Chief Executive Officer
August I, 2083

On July 17, at a public meeting with Gav. Mark Sanford and his staff, I suggested
that the Ports Authority look at redeveloping or re-using portions of our property in
Port Royal, Gov. Sanford concurred and encouraged an expedited approach.

White certainly not a new concept, I brought the idea forward because there are
probably some bighsr and better uses for the Ports Authority's land in this historic
seaport.

Additionally, the cost of providing rail access to the terminal is rising. The Ports
Authority owns the rail, and trains are operated by the S.C. Public Railways, If or
when the Port of Port Royal discontinues cargo operations, rail access to Beaufort
County will likely disappear. This has obvious impacts on the future development of
Beaufort County, as well as on the private and federal users of the railroad,

Any future redevelopment of the Authority's land in Port Royal must generate the
highest possible financial return for the State's ports, while meshing with the
community's long-term desires.

But redevelopment will not be like flipping a switch. We have several long-term
customers in the Port of Port Royal - customers that have invested in facilities and
aigned contracts. We value their business and respect our business relationships.

Part of our legislated mandate is to operate pott facilities in Port Royal, and over the
years the Ports Authority has attempted to be a good corporate citizen. We are
committed to moving this project forward to the benefit of the state and her citizens
and we look forward to working with the Mayor, Town officials and the community,

Contact: Byron Milter, S.C. State Parts Authority, (843)577*3197
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SIMONS & KEAVENY
147 WAPPOO CREBK DRIVE • SUITE 604 * CHARLESTON, SC 29412

TELEPHONE; (843) 762-9132 • FACSIMILE: (843) 406-9913

KBATTNG L. SIMONS, in THOMAS j. KEAVKNY, n DER.RX, PAKJIELL DHAN BOB J, CONLEY

Surface Transportation Board
1925 K Street, N\V
Washington, D.C. 20423

'Die Honorable Mark Sanford
Governor's Office
PO Box 11829
Columbia, SC 292 il

Secretary of Commerce Bob Faith
S.C, Department of Commerce
1201 Main Street, Suite 1600
PO Box 927
Columbia, SC 29202 QCT J- &

Executive Director Gary E. Walsh
S.C. Public Service Commission
101 Executive Ctr. Dr., Suite 100
PO Drawer 11649
Columbia, SC 29211

Bernard S. Groseclose, Jr.
President & Chief Executive Officer
S.C. State Ports Authority
PO Box 22287
Charleston, SC 29413

Executive Director Elizabeth S. Mabry
S.C, Department of Transportation
955 Park Streei
PO Box 191
Columbia, SC 29202



October 1,2003
Page 2

Mr. Fred Dennin
Regional Administrator .;>„, ^
Federal Railroad Administration £#>, £Jcv
Sam Nunn Atlanta Federal Center - A. J& £s.
Suite 16T20 ?.
61 Forsyth Street, S.W. \
Atlanta, GA 30303-3104

RE: Port Royal Railroad

To Whom It May Concern:

Please be advised that this firm represents the South Carolina Division of Public Railways
and its subsidiary Tangent Transportation Company, Inc. ("Tangent"). Tangent operates the Port
Royal Railroad in Beaufort County, South Carolina pursuant to a Modified Raii Certificate issued
by the interstate Commerce Commission (Finance Docket No. 30655) on June 7,1985. A copy of
Finance Docket Ho. 30655 is attached hereto and incorporated by reference herein. This line is
owned by the South Carolina State Ports Authority.

In accordance with 49 CFR Section 1150.24, this correspondence is intended to serve as
Tangent's Notice of Intent to terminate service over the line known as the Port Royal Railroad sixty
(60) days from the date noted above. Based thereon, service over the Port Royal Railroad line will
cease on November 30,20Q3.

With best regards, I am

Yours very truly,

Derek F, Dean

DFD/
Enclosure

cc: Mr. Dan Green (via facsimile only w/enc.)

Mr, Carlos Gonzalez (w/enc.)
Operations Manager
Port Royal Cement Company, LLC
601-A Paris Avenue
Port Royal, SC 29935

Mr. Kent Hollonbeck {w/enc,)
Transportation Manager
Hydro Agri Norfh America Inc,
100 North Tampa Street
Suite 3200
Tampa, PL 33611



CERTIFICATE OF SERVICE

I hereby certify that on January 16, 2007,, I served the foregoing document, Petition To

Reopen And/Or For Reconsideration Of Decision Served December 28,2006, on Derek F. Dean,

Esq., Simons & Keaveny, 147 Wappoo Creek Drive, Suite 604, Charleston, SC 29412, by UPS

overnight mail.

Thomas F. McFarland



Consulting Agreement

For purpose of this agreement AIlenRailroad.Com will he referred to, as "Consultant" and (Your name and the address of
the property you are owner of, that is adjacent to the Abandoned Port Royal Railroad) wi l l be referred to as "Adjacent
property owner"

1. Applicable Law and Arbitration. Any controversy or claim arising out of or relating to this Agreement or the breach of
it shall be settled by arbitration to be held in Beaufort, South Carolina, in accordance with the Commercial Rules of the
American Arbitration Association, Judgment upon the award rendered by the arbitrators may be entered in any court having
jurisdiction. The laws of the State of South Carolina will govern this Agreement. Pending the resolution of any dispute, the
Consultant shall proceed as directed by Adjacent property owner in writing.

2. Assignment. This Agreement is for consulting services and shall not be transferred or assigned by the Consultant without
prior written consent of Adjacent property owner. The purpose of the services is for the consultant to perform research and
to hire qualified legal services for the adjacent property owner to gain the property connected to their property according to
Adjacent property owner's deed, from the Old Port Royal Railroad. These services will included but not be limited to ''quite
title or class action Saw suit" should that become necessary. In the event that the Port Royal Railroad remains a railroad the
property will remain an easement right-of-way for that railroad to continue services.

3. Coiifidential Matters and Proprietary Information. The Consultant shall keep in strictest confidence all information
relating to this Agreement or which may be acquired in connection with or as a result of this Agreement. During the term of
this Agreement and at any time after that, without the prior written consent of Adjacent property owner, the Consultant shall
not publish, communicate, divulge, disclose or use any of the information, which has been designated by Adjacent property
owner as proprietary or which from the surrounding circumstances in good conscience, ought to be treated as proprietary.
Upon termination or expiration of this Agreement, Consultant shall deliver all records, data, information, and other
documents and all copies to Adjacent property owner and such shall remain the property of Adjacent properly owner.

4 .Gen er aI Rel atjou sh ig_., I n all matters relating to this Agreement, the Consultant shall be acting as an independent
contractor. Neither the Consultant nor employees of the Consultant, if any, are employees o f Adjacent property owner under
the meaning or application of any Federal or State Unemployment or Insurance Laws or Worker's Compensation Laws, or
otherwise. The Consultant shall assume all liabilities or obligations imposed by any one or more of those laws with respect
to employees of the Consultant, if any, in the performance of this Agreement. The Consultant shall not have any authority to
assume or create any obligation, express or implied, on behalf of Adjacent property owner and the Consultant shall have no
authority to represent itself as an agent, employee, or in any other capacity of Adjacent property owner.

5. Independent Contractors and Employees of Consultant. The Consultant shall not utilize any entities, persons or
employees on the work to be performed unless the entities, persons or employees have executed an agreement under which
they are bound by the terms of this agreement.

6. No assertion of Rights by Consultant or Others, During and after the term of this Agreement, Consultant shall not

l\t!p://ww\v.al!enrailroad.com/Beaiifort/consultiiig__agtf:cnient.!nm (! of 3)2/5/200? 7:40:27 AM



Consulting Agreement

assert or permit any other party to assert against Adjacent property owner, its subsidiaries, vendors and customers, mediate
and immediate, any patent or other rights with respect to which Consultant has the right to assert or license at the
termination or expiration of this Agreement because of the practice of any process or the manufacture, use or sale of any
product arising out of the subject matter of this Agreement.

7. Notices. Any notice required to be given, shall be deemed to have been sufficiently given either when served personally
or when sent by first class mail addressed to the Parties at the addresses set forth in this Agreement.

8. Reports. The Consultant, when directed, shall provide written reports with respect to the services rendered.

9. Strict Loyalty The Consultant and its employees shall avoid all circumstances and actions which would place the
Consultant in a position of divided loyalty with respect to the obligations undertaken under this Agreement.

10. Superseding Effect This Agreement supersedes all prior oral or written agreements, if any, between the parties, and
constitutes the entire agreement between the patties.

11 Terminations. Adjacent property owner reserves the right to terminate this Agreement upon five (5) days [or as the case
may be] prior written notice to the Consultant. If this Agreement is terminated. Adjacent property owner shall be liable only
for the payment of services performed and approved travel prior to the effective date of termination,

12 Title to Information All information, developed under this Agreement, of whatever type relating to the work performed
under this Agreement shall be the exclusive property of Adjacent properly owner. All information, instruments and paper
work purchased or assembled by Consultant pursuant to this Agreement and paid for by Adjacent property owner shall be
the exclusive property of Adjacent property owner. Upon termination of this Agreement, Consultant shall dispose of such
items as directed by Adjacent property owner,

13 Duration of agreement. This agreement in 6 months from the time it is signed unless otherwise continued at no
additional charge to complete normal administration delays,

14 Consideration and Payment The Consultant will be paid $500.00 per I /4 acre gained, S_ This fee includes
but not limited to all legal fees, research fees, Consultant assistants, travel expenses and all other charges related to
Consultant's work as described in ! i A s n m _ e n t ^ above,

Dated: Dated:

Signed Signed

Printed Name Printed Name

ht(p:,'/www.al!enrailroad.com/Bcaufort'consulting___agreemcnl.h(m (2 of 1|2/5'2007 7:40:2'? AM



January 8

LAW Gmcr:

THOMAS E MCFARLAND, .PC.
SOUTH L-,vSAU..r> STREET - Surn* 1890

CHICAGO, .tmxojs 60604"! I 12
TmJEPHONe (312) 236-0204

FAX (312) 20!-<ttS£:l>
d@Adf, com

January 8, 2007

Dear Steve:

On December 28, 2006, the Surface Transportation Board (STB) issued a notice to the public of the
filing by Beaufort Railroad Company of a Notice of Modified Certificate of Public Convenience and
Necessity in regard to the former Port Royal Railroad (PRR). Beaufort Railroad Company was
created as a subsidiary of the State of South Carolina Railway Commission.

. While a Modified Certificate of Public Convenience and Necessity authorizes its holder to provide
ijrail freight service over rail lines, you and I have reason to believe that the state, through Beaufort
Railroad Company, does not intend to provide rail freight or passenger service over the former
PRR. That is evident from the state's consistent negative responses to your request for cooperation
in re-establishing rail service over the former PRR. It also shown by the statement on Page 2 of the
attached STB notice that Beaufort Railroad Company does expect to make any interchanges or
interline connections with any connecting railroads.

Instead, it is very likely that the state intends to terminate the modified certificate after holding it for
a short time, after which it would remove the tracks and transfer the right-of-way for use as a
recreational trail. There have been two recent cases in which that occurred. In neither case was
there opposition to issuance of the modified certificate. The STB does not have jurisdiction to issue a
modified certificate if a prior abandonment of a rail line has been consummated, that railroad
easement has been. Upon consummation of abandonment, ownership of the land in the railroad
right-of-way land is determined under State taws. Under South Carolina law, the state had a railroad
easement to operate the PRR, not fee title. If abandonment of the PRR has been extinguished under
South Carolina laws, so that the fee ownership interest would be in the adjacent landowners, no
longer subject to the state's railroad easement. If the STB does not have jurisdiction to issue a
modified certificate, neither does it have jurisdiction to issue a trail use certificate upon termination
of a modified certificate.

A strong argument can be made that abandonment of the PRR was consummated in October 2003
when Tangent Transportation Company terminated a prior modified certificate of public
convenience and necessity to operate that rail line. The State made statements at the time that rail

htlp://www.aIlenraiIroad.cQm,/8eaufort'janu£i ryJS.htm (1 of 2)2/5/2007 7:37:02 AM



January 8

service would not be restored over the PR.R. The failure of the State to attempt to re-establish rail
service over the line for more than 3 years after the modified certificate was terminated also supports
a determination that abandonment was consummated, especially in view of your efforts during that
period to lease the PRR for rail operation.

Unless the STB's issuance of a modified certificate to Beaufort Railroad Company is overturned, it
is my opinion that conversation of the PRR right-of-way into recreational trail would not be able to
be defeated. If opponents of trail use were to wait until termination of the modified certificate and
issuance of a trial use certificate to object to trail use, supporters of trial use would be able to make a
compelling argument that opponents failed to attack the STB's re-assertion of jurisdiction over the
PRR by virtue of issuance of the modified certificate despite having legal notice of the STB's action
in that respect. And if the STB had jurisdiction to issue a modified certificate, it also has jurisdiction
to issue a trail use certificate,

The STB's issuance of the modified certificate can be attacked by riling of a petition for
reconsideration at the STB by January 17. If I am to be called upon to prepare and file a petition for
reconsideration, I will need several days to prepare it for filing. In the circumstances, I would have
to know by the end of the work week (Friday, January 12) whether I am to prepare a petition for
reconsideration.

The legal fee for preparing and filing the petition for reconsideration would be several thousand
dollars There could be additional legal fees thereafter, depending on whether additional legal filings
would be required. If the STB were to deny the petition for reconsideration, an appeal could be filed
in the US Court of Appeals for the Fourth Circuit in Richmond, VA or for the DC Circuit in
Washington, DC-

While I believe that there is a reasonable chance to defeat recreational trail use of the PRR, if action
is taken now, the process would be expensive, and the result would be uncertain. However, if
nothing is done now, I see little chance of defeating trail use in the future.

Sincerely,

Thomas F. McFarland

httpr/Aww.anerirailroad.com/Beauibrt/januaix.S.htm (2 of 2)2/5/2007 7:37:02 AM
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t loyal Railroad win abandoned in 19
South , > , ' ' < J •* - „a- y J ^ i - ^ „ ( a T" i,

a.Poa; 1 1, ^u thc i i t y {SCPA} t'>'PA*'opeiat*idithe.iai(lxoad as
' * . * * * * * ^ j , .* " 3 i " * ^ v

J he Port loyal Railroad wn abandoned in 198b-hy CSX and .then
t J -. * . J 1 * . . _.

<old to South

i Local-f * ( " . , ° 4
i • • 5 I^,«! i r"s ,

railroad £"o'f they nevei .botHeiedMo ^ao1* to tht-5 ICC for coniinon
* J Pi

earner ,. ,<* „*, / ' / f f *, > - • ?

^t cttu.es-,^t hits .is why we .jinderstand that vou informed u^ that- •
the^ SCPA-io no ^ 'L, * '"* • ' t r ^' * "• ' ' "
lonqer undei the luriGdxotion 'ot tho STB Ovei the ypAii. the ,J

I , C 1 , , M. . "»* ^ * I

SCPA sold' ' "
t * - * i ^ ^ ^ t ^ W j '

the track to* -mothei, South Cai ol i ri-i .government , entity,, ..the- - f * -v * i * a* * f -1 -i L'" < < j»° V!

South Caiol j n = a * , »,« ^ ' t * * . • ' - ' J .
all "switching foi •'the- SCPACommj.£J'sion,V^CPC) tliat

men T am walking'
«.

The group oi well* financed local
for, wantr.^Lq J , _, V %*
buy 01. at minimum lease "the railxoad" trac> tiom SCRC SCRC has
shown a lot *, f * ' ^ • " '
of ipterest in working with m/ gjoup Our yioup wants* tu have
the new 26,̂  \ £

ntxle railroad licensed o& a Fieiqht /Passencfez lailroad with
"the STB if that , V< ^ ' , * *"

Also since SCPA"^s~not "under 'the*1 ]ut\sdiction of the STB and
doog not own ' * * ' f- t

Either the track 01 the land and had stopped using th«
railrga4 service "* •
nearly ono yeax ago, would'you know what jJ,any lights SCPA
ha9 control ' f' • • ' * .<..*.-,
over as Cat as the Poi t Roval Kad^lioad is concerned'3 Despite

the fact TCPA - - , \ ," " ." '
has no actual _Qwne;eship and it the 'tracks wese removed the

will all revert to,fhp property owner.b/ SCPA'is sugg*=rtirig
that they should.
be compensated for the laiidi they doii't own Jp this something
rh^ STB would . . '

["mediate should our group acquire- the track itom SCPC and
become a I'j.censed . , *, -^ ^ ̂  <• • ,
railroad by &TB? "' , *,

Again, thank you for youi time and consi'deratiori in .this
matter ^ , '*' " ! ' ' * " r

i s k p r , i | i l . l f "
* • - ) i -'I
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\Printable Railroad "Consulting Agreement"
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Sou |̂̂ t,lt:bri \

Original Message,,. ' , v- "^ <" I t(! *""
['Prom: steveallen^alleuraiLioad.com

,To, Mcfariaiidi3a6l.com'' «\ „
: Tue, b Dec 2006.^8-0?^AM

1 .', 120506 B^Ufort "RR

hi2/05/06 • - - - ^'S~ - - " — * ,-t • ,
^ *1 * * W B , , * • - ,

Tom,

I
| previewed Jhe STB filing for Beaufort Railroad Company I see nothing that would keep us
1 from t>e'jng"abie to work something out with Dan Green the President of the company 1 left
^a message with Mark Pleasant and Jim Fisher late yesterday I haven't heard Anything from

1 also sent an email to Dan Green

r"According to the filing th|$,had been in thq works for several months Do you see any '
Reason why the filling wouldn't be approved? And rf rt is challenged by adjacent property
owners wijl it stand? - - * • , *- ' * -&

J will keep you up to date
t

Thanks",c > «-, ., ^

Steve' , /

, SteveAllen^AllenRai I road1 Com

\ 'The South Carolina Pot t A'uthonh htv> jwverfiti fteopfa twhrndthcnho ht

fhcrn take lhrwibvarfnxltt-o/-wfi\ ot poteitfKti rcventtc, lhaftmgh! very
v

M,"
I jS! i
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^Contract with ARC to protect ycmr rights
(Printable Railroad "Consulting Agreement"

^fimnfe how much it could cost to haw
so over the railroad right-of-way in ui-tr 4-
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LtVE HELP CLOSED1

Ira Board NuJBt¥r^

" . ^ • J .1

Below AllenRailroad.Cmn will talct you thiough a 4-StCp

Royal'Railroad Ridit-of-way-to "protect; your
*/ tf.3 a <*f X r t " V' f

•I*****1 sf * -i i'"' *•»* t
4* * ^ifSyiiE J -^hv^m-ff'

Conine! \ \ t f h i R C t o p n > t t ' < t \ u i n
'Printable Railroad "Consulting t men!

(.'('*/ /(» /,tLM £' S ( / \

'-ight~of~v,L!\ in inn 4_

A Uwjjhl

APO page one p_agcjwo pa^e thiee
' E

e£d additionul help please fill in\t!e Below
• " i '-- -mi -' ';ion and .we will help you., A , "

y. *

-1 M

./
CIPATE:

^ LAST NAME: FIRST NAME:

(STREET ADDRESS:

CITY; STATE: CODE

TELEEttONE: MOBILE:

K OTHER PHONE: E-MAIL ADDRESS:
L'E-mail address required for processing

Submit Reset

?r U
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inside the Port Royal Raifc0S|irf|fe§feS|SiS^B

Railroad U[
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Sou taGair oliriia :S f al(e J*brf. "A uttitt rity'
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