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IOWA, CHICAGO & EASTERN RAILROAD CORPORATION
— ACQUISITION AND OPERATION EXEMPTION -
LINES OF 1&M RAIL LINK, LLC

COMMENTS OF BNSF RAILWAY COMPANY

INTRODUCTION

For nearly a decade, the Dakota, Minnesota & Eastern Railroad Corporation (“DM&E”)
has been making plans to extend its rail lines west into Wyoming’s coal-rich Powder River
Basin. DM&E received the Surface Transportation Board’s permission to construct this exten-
sion in 2002. Soon after, however, the Board prohibited DM&E from routing Powder River
Basin coal east and south over certain lines in Minnesota, Iowa and Illinois that DM&E was
acquiring from 1&M Rail Link, LLC (“IMRL”), pending further environmental review of that
routing. When DM&E recently asked the Board to lift this routing restriction, the Board ordered
 DM&E to submit an Environmental Appendix explaining what level of additional environmental
review DM&E believed should accompany that action. The Environmental Appendix that
DM&E filed with the Board én November 8, 2006, represents the first effort, such as it is, to
conduct any analysis of the potential environmental impacts of routing Powder River Basin coal
traffic via tﬁe former IMRL lines as an integral extension of DM&E’s rail network.

Unfortunately, fhe sparse information provided in DM&E’s Environmental Appendix
sheds little light on the potential environmental consequences that would result from lifting the

Bqard’s current prohibition on DM&E’s ability to route Powder River Basin coal via the former



IMRL lines. The limited facts that are known or can be discerned from DM&E’s prior filings
indicate that granting DM&E’s request would potentially have serious, unresolved impacts on
other rail lines, including BNSF’s. One of the most important examples of these impacts (de-
pending on the specific ope.rating and infrastructure plans that DM&E may or may not have in
mind) is the potential that routing PRB coal via the former IMRL lines would significantly affect
rail operations at Savanna, Illinois, where BNSF’S main line crosses the former IMRL lines.
From there, the former IMRL lines forward trains into Chicago—the nation’s largest and most
congested rail ilub. Permitting DM&E to haul Powder River Basin coal along those lines could
significantly increase train volumes, lengths and tonnage in both northwestern Illinois and the
Chicago area, potentially adversely affecting BNSF’s extensive main line and yard operations
throughout the region.

BNSF does not believe that the Board should authorize such activity without taking a
hard look at the potential environmental consequences and at whether any mitigation may be
appropriate. No such examination has ever taken place in this case. Were the Board to under- '
‘take the requisite hard look at DM&E’s requested action, BNSF believes that DM&E’s opera-
tions would éexceed the Board’s thresholds, thereby necessitating a detailed environmental re-
view. Accordingly, consistent with the Board’s past practice, épplicable laws and regulations,
the Board should prepare detailed en.vironmﬁental documentation studying: the existing environ-
mental conditions; the reasonably foreseeable environmental impacts (_)f DM&E’s plan to route
substantial vqlumes—as much as 100 million tons annually—of Powder River Basin coal via the
former IMRL lines into metropolitan Chicago; and, most especiaily, potential impacts to existing

rail operations.



SUMMARY OF COMMENTS

Since June 22, 2002, the Surface Transportation Board (“STB”) has prohibited DM&E
from hauling coal mined in the Powder River Basin_(“PRB") over the rail lines thatl DM&E
acquired from IMRL. On May 12, 2006, DM&E filed a petition with the Board requesting the
removai of this restriction. The Board esseﬁtially deferred consideration of DM&E’s request
pending the preparation of an Environmental Appendix. In the Environmental Appendix that
DM&E submitted to the Board on November 8, 2006, DM&E concludes that its proposed action
should be categorically excluded from further environmental review under the National Envi-
ronmental Policy Act (“NEPA”).

The first question before the Board is whether DM&E’s Environmental Appendix even
addresses the action being proposed. The Board’s previous decisions have recognized that,
without the Board’s affirmative consent, DM&E canﬁof route any PRB coal over the former
IMRL lines. In its May 12 petition and Environmental Appendix, DM&E has asked the Board to
give that consent. Accordingly, for purposes of NEPA, the action here at issue is the Board’s
approval of DM&E’s request to haul PRB coal on the former IMRL lines—not, as DM&E would
have it, the “control” and acquisition of the former IMRL lines that occurred more than four
yéars ago. DM&E acts as if the proposal before the Board were some perfunctory, technical
change in operations to which four years of history and current traffic statistics have little rele-
vance. Under NEPA, however, the Board cannot approve DM&E’s request to transport PRB
coal on the former IMRL lines without undertaking the long-deferred review of the potential
environmental impacts of transporting PRB coal on the former IMRL lines. DM&E’s Environ-
mental Appendix makes no attempt to address those impacts in a meaningful way, and raises

more questions than it answers about DM&E’s anticipated operating plans for the routing of



PRB coal through lowa and Illinois, including routing to reach connecting carriers in the Chi-
cégo area,

The Board has already established in the DM&E Construction case an effective manner
of considering the potential environmental impacts of DM&E’s projected PRB coal‘ traffic. In
that case, the Board conducted a tiered examinati(_)n of the impact of 20, 50 and 100 million tons
of PRB coal annually along the entire DM&E system as it existed prior to DM&E’s acquisition
of the former IMRL lines. Following a similar procedure to study the environmental impact of
PRB coal traffic on the former IMRL lines should be a reasonable and efficient way of measur-
ing those impacts. But even if the Board is inclined to conduct a new traffic study in connection
with the present proposed action, as DM&E’s Environmental Appendix suggests, the data pro-
vided by DM&E is patently insufficient for involved parties to draw meaningful conclusions
about impacts that would result from routing PRB coal traffic via the former IMRL routes.
DM&E'’s Environmental Appendix includes just three years of data for PRB coal shipments, and
little if any indication of how it arrived at that data. Furthermore, since DM&E has provided no
detailed operating plan, the public is left to speculate_ as to how this sparse data relates to any
such plans. For its part, in the absence of more detailed information, BNSF has had to rely on its
understanding of current train movements and traffic patterns across Iowa and Illinois, including
at Chicago, and project the potential operational and other impacts of, in some cases, more than
doubling existing train volumes on a daily basis across former IMRL routes.

- DM&E’s reasoﬁs for limiting the amount of PRB coal data in the Environmental Appen-
dix are apparent. Adding two qdditional years of increasing foreseeable traffic would almost
certainly mean ‘exceeding the Board’s thresholds for environmental review on every segment of

the former IMRL lines, nearly all of which carried, and continue to carry, light densities of traf-



fic. Even the limited amount of data DM&E chose to provide shows that the thresholds would
be exceeded on at least two segments, which under the Board’s regulations necessitates a de-
tailed review of the entire proposed action.

Once it is recognized that an actual, comprehensive environmental review is required in
this case, the question becomes what environmental impacts such a review would reveal. Of
primary concern to BNSF, in particular, are the impacts to BNSF operations in northwestern
Illinois and the Chicago metropolitan area. If DM&E is permitted to haul PRB coal along the
former IMRL lines, it would pose potentially serious disruptions to BNSF at Savqnné, linois, -
where the BNSF nﬁain line crosses the former IMRL lines, and at locations upstream and down-
stream from Savanna. The increased volume within the Chicago Gateway, where serious con-
gestion problems alfeady exist, could also be significantly exacerbated by the routing of
DM&E’s PRB coal trains via fhe former IMRL route and via connecting carriers used to reach
other rail connections. NEPA mandates an in-depth study of these impacts, including appropri-
ate mitigatioﬁ_ measﬁreé; DM&E should not be singled out for exemption from appropriate envi-
ronmental review.

DM&E’s proposed shipment of PRB coal into Chicago over the former IMRL line;

“would have other enviroﬁmental impacts that go unmentioned in the Environmental Appendix.
Those may include impacts to air quality and transportation systems, as well as noise impacts, all
of which could be faced by communities situated along the former IMRL lines and downstream
in metrdpolitan Chicago. Commuters traveling into and out of Chicago on the city’s Metra train
system could also be forced to deal with various impacts from DM&E’s PRB coal trains, which
may use some of the same rail lines as Metra. Despite the Board’s explicit instructions, the

Environmental Appendix also fails to adequately discuss the potential cumulative impacts that



would result from the movement of PRB coal along the former IMRL lines. All of these im-
pacts—direct, indirect, cumulative and downstream%are candidates for inclusion in the envi-
ronmental study that must be conducted by the Board’s Section of Environmental Analysis
(“SEA™) before the Board itself may cbnside; DM&E’s request to permit PRB coal trains on thé
former IMRL lines leading to metropolitan Chicago.
BACKGROUND

The Board is undoubtedly familiar with the facts and proceedings relevant td DM&E’s
Environmental Appendix. BNSF repeats them briefly below merely to give context to its com-
rn"ents, and to demonstrate how, through a series of procedural maneuvers, DM&E’S route
through Minnesota was thoroughly evaluated, and extensive mitigation imposed, while DM&E’s
main alternative route to access the Chicago Gateway effectively evaded the same kind of regu-
latory scrutiny of operational and environmental impacts.

A, The Construction Case

On February 20, 1998, DM&E sought authority from the STB to construct and operate a
rail line into .the PRB. In a decision served on December 10 of the same year, the STB con-
cluded that DM&E’s proposal satisfied the transportation-related requiréments of the relevant
st.atute, 49 U.S.C. § 10901, See Finance Doqket No. 33407, Dakota, Minnesota & Eastern Rail-
road Corporation Construction Into The Powder River Basin (served December 10, 1998). The
same decision indicated that the Board would conduct additional review of the environmental
aspects of DM&E’s proposal. See id.

The STB released a Draft EIS evaluating the environmental effects of DM&E’s PRB ex-
pansiqn project in September, 2000. Following a review and comment period, the STB released

a Final EIS in November, 2001. Both of these studies recommended approval of DM&E’s pro-



ject, subject to certain mitigation requirements to be implemented along the entirety of DM&E’s
system as it then existed. On January 30, 2002, the STB served a decision granting final ap-
proval to bM&E’s project and imposing a numbér of conditions designed to mitigate adverse
environmental impacts; See Finance Docket No. 33407, Dakota, Minnesota & Eastern Railroad
Corporation Construction Into The Powder River Basin (served January 30, 2002).

B. The Acquisition and Control Cases

On June 7, 2002, approximately four months after the STB gave final approval té
DM&E’s PRB expansion plan, a DM&E-controvlled company known as the lowa, Chicago &
Eastern Railroad Corporation (“IC&E”) filed a notice seekiné STB approval of its plan to ac-
quire and operate rail lines owned by IMRL. Those rail lines traversed more than 1,700 route
miles in the states of Illinois, Iowa, Minnesota, Missouri and Wisconsin, including a main line
network linking Chicago,.Kansas City and Minneapolis/St. Paul, and a branch line network
serving the farming communities of northem Iowa and southern Minnesota. The Board ap-
proved IC&E’s plan to acquire the former IMRL lines on July 22, 2002. See Finance Docket No.
34177, lowa, Chicago & Eastern Railroad Corporation—Acquisition Aﬁd Operation Exerhp-
tion—Lines Of I&M Rail Link LLC (served July 22, 2002} (“July 22, 2002 Decision’). Because
DM&E’s plans for hauling PRB coal on the former IMRL lines were uncertain, howeVer, the
Board did not consider the envirompental effects of PRB coal on those lines. See id. Instead, to
preserve the environmental status duo, the Board precluded IC&E from handling any PRB coal
on those lines pending additional environmental review. See id. That prohibition remains in

force today.



Soon after the STB approved IC&E’s application to acquire the former IMRL lines,
DM&E filed an application for permission to control IC&E.! Upon consideration of DM&E’s
application, the STB concluded that permitting DM&E to control IC&E would not in itself create
enough of a change in carrier operations to trigger the Board’s environmental review require-
ments. See¢ Finance Docket No. 34178, deota, Minnesota & Eastern Railroad Corporation
And Cedar American Réil Holding&, Inc.—Control—Iowa, Chicago & Eastern Railroad Corpo-
ration (served February 3, 2003). The Board noted, however, that “new environmental inquiry
will be initiated when DM&E notifies the Board that it has begun construction of the new line,
and provides the Board with additional necessary traffic and environmental information.” /d. at
21. With that caveat; the STB served a decision on February 3, 2003, conditionally approving
DM&E’s-request for control over IC&E. See id.

C. Legal Challenges to the Construction Proceeding

While the STB was dealing with the Acquisition and Control cases, several outsidé
groups filed a legal challenge to the Board’s decision in the .Construction case. As a conse-
Quence of that challenge, the Eighth Circuit Court of Appeals vacated and partially remanded the
Construction case on October 2, 2003. See Mid-States Coal. for Progress v. Surface Transp. Bd.,
345 F.3d 520 (8th Cir. 2003). The court’s opinion specified several areas in which the STB
needed to perform further environmental study. See id.

In response to the Court’s remand, the STB prepared a Draft Supplement‘él EIS, released
on April 15, 2005, and a Final Supplemental EIS, released on December 30, 2005. Based on
these environmental studies, the STB served a second, ﬁnal approval of DM&E’s PRB construc-

tion project on February 15, 2006. See Finance Docket No. 33407, Dakota, Minnesota & East-

! To expedite the Acquisition case, DM&E had ceded control over IC&E to an independent

voting trust.
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ern Railroad Corporation Construction Inté The Powder River Basin (servegi February 15,
2006). Again, various plaintiffs filed a challenge to the legality of the STB’s decision in the
Eighth Circuit Court of Appeals. Oral arguments in that case took place on November 13, 2006.2

D. The Federal Railroad Administration Loan Application

Despite the ongoing legal challenges to the Construction case, DM&E has continued to
pursue funding for its PRB expansion project. Purportedly unsuccessful in the private loan
market, DM&E has recently applied for a $2.3 billion loan (initially structured as a $2.5 billion
- loan) pursuant to the Railroad Rehabilitation and Improvement Financing (“RRIF”) program.
The RRIF program is administéred by one .of the STB’é sister agencies, the Fédera] Railroad
Administration (“FRA”). To satisfy its own obligations und.er NEPA in addressing DM&E’s
loan application, the FRA recently proposed the adoption of the EIS prepared by the STB in
connection with the Construction case. See 71 Fed. Reg. 47862 (Aug. 18, 2006). The public
comment period for that proposed adoption closed on October 10, 2006. See id. At present, it
does not appear that the FRA intends to conduct an independent review, and accordingly, the
.responsibility for environmental review of any impacts of routing coal traffic via the former
IMRL liﬁes rests squarely on the STB’s shoulders in this proceeding.

E. Reopening the Acquisition Case

On May 12, 2006, DM&E filed the petition here at issue-—a request to reopen the Acqui-
sition proceeding and modify the conditions imposed by the STB. In that petition, DM&E spe-

cifically asked, among other things, that the STB lift its 2002 prohibition on the movement of

5

“

Addressing what would become a key issue in the case, the Board’s Eighth Circuit brief
explains that that “DM&E may not route PRB coal traffic over the former IMRL lines until any
environmental impacts associated with the change in ownership of IMRL are considered . . . .
STB Brief at 23-24. '



PRB coal trains on the former IMRL lines. According to DM&E, the STB’s condition was
harming the railroad’s ability to obtain private financing for its PRB expansion project.

Consistent with its prior decision in the Acquisition case, and to satisfy NEPA require-
ments, the STB responded to DM&E’s petition by asking DM&E to submit an Environmental
Appendix “containing sufficient detail to assist [the STB] in determining whether preparation éf
an EA or EIS is necessary.” See Finance Docket No. 34177, lowa, Chicago & Eastern Railroad
Corporation—Acquisition And Operation Exemption—Lines Of I&M Rail Link LLC at 5 (served
Oct. 18, 2006) (“Oct. 18, 2006 Decision”). As part of this process, the STB expected DM&E to
develop “sufficiently detailed information about projected routings and levels of coal train traffic
per day likely to operafe over the IMRL rail lines.” Memorandum from Victoria Rutson, Chief,
Section of Environmental Analysis, to David M. Konschnik, Director, Office of Proceedings at4
(July 26, 2006) (“Rutson Merho”). DM&E publicly released its Environmental Appendix on
November 9, and BNSF is timely submitting these comments by the close of the STB’s desig-
nated comment perioci, Decembeér 11, 2006. On November 22, the STB published a notice in‘ the
Federal .Register announcing the availability of the Environmental Appendix and soliciting
pubvlic comments. See 71 Fed. Reg. 67706 (Nov. 22, 2006). The Board’s notice did not extend
the comment period. |

COMMENTS ON DM&E’s ENVIRONMENTAL APPENDIX

BNSF believes that the most useful way to provide its comments is to present information
and commentary in a format tailored to the approach SEA customarily uses in the preparation of
its: NEPA environmental documentation. ~Accordingly, for convenience of review, BNSF’s

comments are sequentially submitted in accordance with the Board’s usual practice of address-
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ing, in order, purpose and need, the nature of the proposed action, the existing environment at
issue, the environmental consequences of the proposed action, and cumulative impacts. '
I. Purpose and Need
'DM&E’s filings with the Board have made its purpose and need for the Federal “action”
at issue abundantly clear. In its May 12 petitioﬁ to reopen the Acquisition case and lift the re-
| striction on PRB coal routing, DM&E explained that the “routing prohibition éssentially closed
an existing gateway that had long been an important component bf DM&E’s PRB Line pro-
posal, and as a practical matter has come to serve as a significant . . . impediment to PRB project
financing efforts.”” Finance Docket No. 34177, Petition of lowa, Chicagb & Eastern Railroad
Corporation and Dakota, Minnesota & Eastern Railroad Corporation to Reopen and Partially
Modify Conditions at 2 (filed May 12, 2006) (“Petition™) (emphasis added). In other words,
DM&E’s purpose in requesting that the STB lift the PRB coal routing restriction stems directly
| from its need to (1) route PRB coal over the former IMRL lines and (2) obtain financing for
construction of its planned PRB expansion.’ As discussed further below, DM&E’s stated pur-
pose and need inextricably link DM&E’s present request for relief from the prohibition on rout-
ing PRB coal trains via the former IMRL lines to DM&E’s PRB expansion project.
- IL Definition of the Proposed Action |
Before determining what potential envirom'nen’fal impacts should have been addressed in

DM&E’s Environmental Appendix, the Board must first define the “proposed action” from

3 The purpose and need discussion in DM&E’s Environmental Appendix reinforces this

understanding by conspicuously avoiding any mention of DM&E’s May 12 request. Even so,
the Environmental Appendix acknowledges that “[m]aterial amounts of PRB coal will move via
the former IMRL lines”—that is, of course, if the Board grants DM&E’s request to lift the re-

striction on PRB coal routing. Finance Docket No. 34177, Environmental Appendzr at 7 (served
November 9, 2006) (“Envtl. App.”).
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which those potential impacts would result. The issue of environmental impacts cannot be accu-
rately addressed until the proposed action is properly understood.

A. DM&E’s May 12 petition proposes that the STB act by removing the PRB
routing restriction placed on the former IMRL lines.

NEPA requires all federal agencies, including the STB, to conduct an environmental re-
view of all “major Federal actions significantly affecting the quality of the human environment.”
42 U.S.C.§ 4332(C). Relevant NEPA regulations define the statutory term “major Federal ac-
tion” as including “projects. . . . regulated, or approved by federal agencies.” 40 C.FR. §
1508.18(a). Accordingly, the Board’s legal obligations under NEPA depend ﬁrst of all on what
“action” the STB has been asked to take.

Since the STB’s July 22, 2002 decision in the quuisition case, DM&E has been prohib-
ited from routir;g PRB coal traffic via the formef IMRL lines. DM&E’s May 12 petition plainly
asked the STB to lift this prohibition. See Petition at 10-11. Nevertheless, in a decision served
October 18, the Board maintained the restriction, reiterating that “DM&E is precluded from
transporting amy Powder River Basin coal trains over the former IMRL lines until the Board . . .
allows such operations by DM&E over those rail lines.” Oct. 18, 2006 Decision at 6. In other
words, DM&E cannot move PRB coal over the former IMRL lines until the STB takes affirma-
tive action allowing it to do so. Such an affirmative act qualifies as a “major Federal action”
subject to NEPA’s environmental review requirements.

The Board imposed its restriction on DM&E’s PRB coal traffic to maintain the environ-
mental status quo, namely, the complete absence of PRB coal §rafﬁc on the former IMRL lines.
See July 22, 2002 Decision at 18. And while hon-PRB traffic levels may increase between now
and 2009, whf:n DM&E proposes to begin routing PRB traffic over the former IMRL lines, the

s

existing baseline conditions along those lines will not be impacted by DM&E’s PRB coal traffic

12



unless the STB acts to lift the restriction here at issue. Because the absence of PRB coal traffic
on the former IMRL lines represents the status quo (apart from affirmative STB action), any
| broper NEPA analysis of that action requires an assessment of the environmental impacts that
would result from the lifting of the existing restriction—including the impacts of every train load
or gross ton miles of PRB coal that would travel over the former IMRL lines.

B. DM&E presents an improper view of the proposed action.

DM&E obviously would prefer that the STB and SEA view the proposed action far more
narrowly, so that the potential impacts of its proposal to route PRB coal via the former IMRL
linés, which have not been reviewed to date, are permanenﬂy shielded from environmentql SCru-
tiny. It accordingly attempts to characterize the issue before the Board as “whether the IC&E
acquisition transaction would affect the movement of PRB coal originating on the new DM&E
line authorized in the PRB Construction case.” Envtl. App. at 13. This definition of tﬁe pro-
posed action is neither factually realistic nor legally supportable.

1. The impact of PRB coal trains on the former IMRL lines has never been the sub-
Jject of NEPA review.

As an initial matter, the STB has never analyzed the site-specific impacts from j)rojected
volumes of PRB coal that DM&E plans to move along the former IMRL lines and into metro-
politan Chicago. Indeed, in its recent memorandum recommending that DM&E prepare an
Envirorllmental Appendix‘, rather than a lesser Environmental Notice, the chief of SEA acknowl-
edges that fact. |

[DM&E] also argues that the Environmental Notice [used in another case] is suit-

able here because the Board has already conducted an exhaustive environmental
review of increased rail traffic over the IMRL rail lines in DM&E Construction.

4 As the STB is well aware, DM&E has already acquired the IMRL lines. The “acquisi-
- tion,” therefore, is not the proposed action in front of the STB. The STB acted on DM&E’s
acquisition proposal in 2002, and it is nonsensical to suggest that the “action” here at issue is a
transaction that could not now be reversed.
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This is not so. SEA stated in the DM&E Construction EIS that because it lacked
specific information regarding numbers of DM&E trains that were projected to
travel over the IMRL rail lines, it could not assess the potential environmental
impacts to communities adjacent to the IMRL.

Rutson Memo at 4, fn. 2 (emphasis added). Thus, according to the official who had responsibil-
ity for the DM&E Construction EIS, the STB has not previously conducted an environmental
study of the impacts of DM&E’s PRB traffic on the former IMRL lines.” Because lifting the
current prohibition on routing PRB coal traiﬂs over the former IMRL lines would plainly allow
activities whose environmental impacts have never been studied, taking such action on the basis
of DM&E’s paltry Environmental Appendix would not satisfy the STB’s mandate under NEPA.
See Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976) (“the essential requirement of the
NEPA is that before an agency takes major action, it must have taken a ‘hard look’ at environ-
mental consequences.”).

2. The timing of the Acquisition case should not exempt the former IMRL lines from
NEPA review.

Moreover, as the United States Department of Transportation (“U.S. DOT”) has already
appropriately observed, DM&E’s argument allows it to avoid environmental review through
what appears to be an accident of timing. According to DM&E, the fact that it acquired the

>

former IMRL lines after the preparation of the initial EIS in the Construction case means that

’ If DM&E believes that the Construction EIS somehow édequately evaluates the envi-

ronmental impacts along the former IMRL lines and metropolitan Chicago, DM&E bears_the
burden of proof to demonstrate the adequacy of such study by providing references to the exact
sections of the EIS on which it relies. Without that information, the public is not fully informed .
and cannot reasonably evaluate the adequacy of the prior evaluation. BNSF believes—as appar-
ently does SEA and other interested governmental authorities—that no such analysis has been
conducted sufficient to satisfy the STB’s NEPA requirements in connection with the action of
lifting the routing restriction. See Ruston Memo at 4, fn. 2; Finance Docket No. 34177, Letter
from U.S. Department of Transportation to Surface Transportation Board (July 14, 2006) (“U.S.
DOT Letter”); Finance Docket No. 34177, Letter from lowa Department of Transportation to
Surface Transportation Board (June 1, 2006) (“lowa DOT Letter”); Finance Docket No. 34177,
Letter from City of Dubuque, lowa to Surface Transportation Board (June 1, 2006) (“Dubuque
Letter™).
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impacts on those lines were properly excluded from that EIS when it was initially prepared. At
the same time, DM&E would also exclude any study of those impacts in this case on the grounds
that the proposal at issue in the Construction case always included a plan to route PRB coal
trains over the former IMRL lines. “[There is no question but that, had DM&E acquired the
IC&E and IMRL prior to seeking authority to construct the PRB project . . . the Board would
have included the impacfs on all communities within the entire DM&E/IC&E/IMRL system in
its environmental study and consideration of conditions.” U.S. DOT Letter at 3 n.5. The mere
timing of these events, all of which are ultimately a part of the same DM&E plan to transport
coal out of the PRB, does not justify the absence of a thorough environmental review under
NEPA for impacts that may occur along the former IMRL lines. See id.

3 The Acquisition case and the Construction case are connected actions.

Even assuming that at the time of the Acquisition case DM&E’s primary purpose “was
not to facilitate or enhance the PRB line construction project” (Envtl. App. at 13), circumstances
have now changed, and these changed cifcumstances cannot simply be ignored in this context.
As discussed abové, the e:_(plicit purpose of DM&E’s May 12 petition to lift the restriction here
at issue is to facilitate the shipment of PRB coal and the financing of the PRB construction pro-
ject. See Pétition at 2. Thus, as things stand today, the proposed lifting of the routing restriction
imposed in the Acquisition case is, by DM&E’s own admission, connected or related to the PRB
line construction project,

Under appli-cable regulations, SEA must consider the environmental effects of all con-
nected or related actions as part of the same EIS process. See 40 C.F.R. § 1508.25(a)(1) (“Con-
nected actions” are “closely related and therefore should be discussed in the same impact state-
ment.”). Failure to do so would result in the improper segmentation of these related actions.

See, e.g., Thomas v. Peterson, 753 F.2d 754, 759 (9th Cir. 1985) (finding segmentation improper
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where actions were “inextricably intertwined”). Thus, even if DM&E (and the STB) believed in
2002 that the PRB Construction case and the acquisition tranéaction were not “two links of a
single chain,” the two are now inextricably linked, because the proposed action in this acquisi-
tion proceeding is directly connected or related to DM&E’s ability to obtain financing for the
new PRB line (see Envtl. A'ppxi. at 6). And even if SEA does not treat the proposed lifting of the
routing restriction as part of the EIS prepared for the Construction case, DM&E’s proposed
action certainly cannot qualify for a categorical exclusion when an action to which it is con-
nected was handled in an EIS.°

IIl.  The Existing Environment

| BNSF has identified two legitimate avenues for determining traffic conditions on the
-form_er IMRL lines. On the one hand, SEA could simply apply ‘?he traffic projection methodol-
ogy it followed in the DM&E Colnstruction'EIS and conduct a tiered examination of the impacts
that would result from the annual routing of 20, 50 and 100 millioﬁ tons of coal annually along
the former IMRL lines into metropolitan Chicago. See PRB Construction EIS, ch. 9. Adopting
this approach for purposes of this proposed action would permit a streamlined rgview by SEA,
and ensure consistency in the agency’s approach to measuring environmental impacts to affected

communities.’

6 Although BNSF believes that DM&E’s view of the proposed action is flawed, BNSF will
nonetheless provide a comprehensive set of comments on DM&E’s Environmental Appendix,
including, for argument’s sake, comments that adopt DM&E’s characterization of the proposed
action.

! An alternative way for SEA to independently verify the limited PRB traffic projections

contained in DM&E’s Environmental Appendix would be for SEA to compare such projections
to what DM&E presumably has submitted to the FRA in support of its business case that it has
the ability to repay a $2.3 billion federal loan (for a project expected to cost approximately $6
billion). It would be surprising to BNSF if DM&E’s traffic projections submitted to FRA in
support of DM&E’s application for a loan with a maximum term of 25 years were limited to a
three year window shown in its Environmental Appendix. It would therefore be appropriate for
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If, on the other hand, SEA were to determine that a new trafﬁq study is appropriate, it
- would quickly see that the “unprecedented” nine-year traffic study proffered by DM&E’s Envi-
ronmental Appendix is of little to no use in answering the question before SEA and the STB.
DM&E’s study begins in 2002, as if the year in which DM&E acquired the former IMRL lines
has any relevance whatsoever to the.trafﬁc analysis needed for SEA’s inquiry into the environ-
mental impacts posed by the prospective routing of DM&E PRB coal traffic in response to
DM&E’s May, 2006, peti_tion. DM&E further claims that “[i]t would be virtually impossible to
reliably or meaningfully p.r‘edict that future non-PRB baseline traffic” and that “there is no rea-
sonable basis or ability to calculate a 2009-2011 baseline of non-PRB traffic changes against
which to compare theoretical gross ton-mile increases resulting from movement of PRB traffic.”
Envtl. App. at 11. If DM&E truly lacks the technical ability to project a non-PRB traffic base =
using readily-available historical trends, SEA or DM&E could provide that expertise through a

third-party contractor. For purposes of these comments, however, BNSF proposes that the his-

torical growth trends from 1995-2005 be applied’every year forward to create a représentativé

baseline year against which the addition of all PRB traffic can be measured.® Using this ap-
proach, BNSF projects that non-PRB traffic on the former IMRL lines between 2009 to 2011

would range between 7 million and 14 million tons per mile depending on the segment.

the STB to review the business case at its sister agency and compare the traffic projection and
routing information provided to FRA to what DM&E has selectively disclosed to SEA and the
public in the Environmental Appendix. To the extent that DM&E has more detailed traffic or
routing information in support of its FRA loan application, BNSF submits that such information
should also be made available to the public to the extent necessary to meaningfully evaluate that
information and submit views to SEA based on the most comprehensive and up-to-date record
available as part of this process.

8 Complete data is not available from Iowa DOT prior to 2003 If DM&E were to provide

addmonal data, this growth rate could be recalculated.
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To put DM&E’s own baseline non-PRB historical traffic data into context, BNSF pre-
sents below freight density information that IC&E and IMRL provided to the State of Iowa on an
annual basis for the years 1995 - 2005.

Table A
Historic Baseline Traffic on Former IMRL Lines: Million Tons Per Mile

Segments* | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005
Owatonna 149 (165 |- . |- - - - - 21 2.5 4.4
to Nora
Springs :
Nora 656 (654 | 383 1614 | 443 | 362 {418 |6566 | 8.0 8.1 9.5
Springs to
Marquette
Marquette 1162 | 11.74 | 745 | 1175|827 | 737 | 762 | 991 | 11.2 | 114 | 131
to Dubuque
Dubuqueto | 11.62 | 11.74 | 745 | 11.75|827 | 7.37 {762 1991 |11.2 | 114 | 131
Sabula '
Junction
Sabula 11.29 { 11.18 | - - - - - - 6.8 79 195
Junction to ,

Pingree
Grove

- Data is unavailable
* Note: The Iowa DOT filings did not use the same end points as the segments in the Envxronmcntal Appendlx and
therefore the segments in this table are aggregated.

These data show just how low-density the former IMRL lines are today—and will be in the
future—without DM&E’s PRB traffic. See Verified Statement of John 1. Aspebakken (“Aspe-
bakken V.S.”) at 16-17 (describing the methodology for these calculations). The light traffic
densities on the former IMRL lines make it easy for the addition of a relatively modest amount
of DM&E’s PRB coal traffic to exceed the STB’s environmental review thresholds.
IV.  The Affected Environment

Given the above understanding of the action and existing environment at issue, the next
question is whether the impact of the proposed actioh merits NEPA review under the relevant
STB regulations and thresholds used by SEA in other STB proceedings. The relevant regula-

tions specify that the Board will normally prepare an EA or an EIS, when, among other things,
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“the proposed action will result in . . . [a]n increase of rail traffic of at least 100 percent (meas-
ured in gross ton miles annually) or an increase of at least eight trains a day on any segment of
rail line affected by the proposal.” 49 C.F.R. § 1105.7(e)(5)(i)(A); see id.,.§ 1105.6(b). For areas
that have not met Clean Air Act attainment standards, STB regulations set an even lower thresh-
old for the preparation of environmental documentation, an increase of three trains per day or a
50% increase in carload activity. See id. § 1105.7(e)(5)(ii). . In addition, SEA has established
non-regulatory standards for environmental review through its actions and decisions in prior
proceedings.

To determine whether an increase in traffic caused by a proposed action crosses the
Board’s thresholds, one must develop the underlying data for baseline and futufe traffic. In
typical constfuction, acquisition and control cases, applicants supply this data to SEA for inde-
pendent verification. Table 1 (see Rail Line Segment Master Table, Appendix 1 hereto) follows
the format that SEA has used in other similar proceedings and shows the data SEA generally
requires of an applicant. A comparison of Table 1 with the tables appended to DM&E’s Envi-
ronmental Appendix indicates that DM&E has failed to p.rovide SEA with key information ordi-
narily required of applicants in proceedings of this nature. Ata minimum, SEA should require
DM&E to provide this information in order that SEA and the public can fairly evaluate which
thresholds DM&E’s proposed action would exceed and what level of environmental documenta-
tion would be required.

A, The thresholds for environmental review are exceeded regardless of the ap-
proach used to develop PRB traffic projections.

1. The STB should apply the projections used in the Construction case
BNSF believes that SEA should adopt an approach consistent with the one applied in the

Construction case, and conduct its review of environmental impacts along the former IMRL lines
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using the same “tiered” traffic basis. This would involve determining whether the Board’s envi-
ronmental review thresholds are exceeded at 20, 50, and 100 million tons of PRB coal moved
annually (between 8 and'34 PRB coal trains pér day). See, e.g., Final EIS, Chapter 9; Joint Brief
of Respondents Surface Transportation Board and the United States at 60-61 n. 96 (Aug. 7,
2006) (“Joint Brief”). Moreover, just as in the Construction case, SEA should study “the maxi-
mum potential traffic levels of PRB coal that DM&E could transport (100 million'tons of coal
annually), thereby assuming (for purposes of the environmental review) that all of DM&E’s PRB
coai would be routed” on the IMRL lines.” Joint Brief at 64.

Only by taking the same approach taken by the STB in the Construction case can the
communities and affected parties along the former IMRL lines be treated in the same manner as
the communities and affected parties pfeviously studied and z_lddressed by the STB in the Con-

struction EIS. See lowa DOT Letter at 1; Dubuque Letter at 2; U.S. DOT Letter at 3.'° No one

’ It is reasonable for SEA to assume the maximum potential traffic levels on the former

IMRL lines particularly in light of the fact that this routing option would give DM&E an alterna-
tive to avoid routing its coal traffic through the City of Rochester.. The Rochester Coalition
(including the Mayo Clinic) remains steadfastly opposed to the routing of such traffic through its
communities and continues to pursue legal and political options to block DM&E’s plans. If the
routing restriction over the former IMRL lines were to be lifted by the STB, DM&E could con-
ceivably route all or most of its PRB traffic destined for the Chicago Gateway over the former
IMRL lines, as a potential basis for settlement with the Rochester Coalition. See Brief of Peti-
tioner City of Rochester at 15-17 (June 28, 2006) (“Rochester Brief”).

10 Concerns already raised in this proceeding by various commenters echo the same kind of

“concerns that the STB saw fit to mitigate in the Construction EIS. For example, the City of
Dubuque, [owa is concerned that the same PRB coal traffic (studied in the Construction EIS)
when added to the existing non-PRB traffic base will exacerbate existing dwell times at cross-
ings, delay emergency vehicles, and generate noise affecting historic and conservation areas. See
Dubuque Letter. These concerns—which SEA admits have not yet been studied in the Construc-
tion EIS—should be analyzed and mitigated, as appropriate, in order to comply with the re-
quirements of NEPA. See also Washington Central EA at I-3 (studying the downstream impacts
to communities on existing BNSF lines that were not part of the acquistion); Draft Environ-
mental Impact Statement, Construction and Operation of a Rail Line from the Bayport Loop in
Harris County, Texas (“Bayport DEIS™) at 4-23 — 4-24 (studying the downstream impacts to
communities on existing lines owned by another rail carrier).
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disputes that, during the Construction case, DM&E conjectured that it would route at least some
ot; its planned PRB coal traffic over the IMRL lines. See Envtl, App. at3. It 15 far from clear,
however, that DM&E ever succeeded in making any arrangement with IMRL that would have
permitted that traffic prior to acquiring control over.those lincs. See lowa DOT Letter at 2 (“[A]s
far as we can tell there were no signed agreements with IMRL . .. .").

SEA has explicitly stated that it was not able to conduct an environmental review of in-
creased traffic over the IMRL lines because it lacked specific information regarding numbers 6f
PRB coal trains that were projected to travel over those lines. BNSF thus believes that the IMRL
routing was wholly speculative until DM&E actually acquired those lines in 2002. Now that
DM&E’s control over the former IMRL lines has made that routing realistic, it is time for the
Board to evaluate the IMRL routing, including the impacts of PRB coal traffic on the communi-
ties adjacent to the IMRL lines, and the downstream impacts to metropolitan Chicage communi-
ties and transportation systems.

2. The STB’s environmental thresholds are exceeded even under DM&E'’s projec-
tions.

Wholly disregarding the tiered methodology that SEA applied to DM&E’s PRB coal traf-
fic in the Construction case, DM&E’s Environmental Appendix projects only three years’ worth
of PRB coal traffic on the former IMRL\ lines, ignoring the amount of incremental PRB coal it
projects it would route over the former IMRL lines in the fourth and fifth years of its planned
PRB operations. Moreover, DM&E does not attempt to explain what portion of its maximum
potential traffic levels of PRB coal (100 million tons of coal annually) could or would be routed

over the former IMRL lines. This novel approach conveniently avoids meaningful review of the

impacts of the proposed action.
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Even under DM&E’s t:mncatéd projections, however, the Board’s regulatory thresholds
would be exceeded on at least two segments of the former IMRL lines. First, DM&E estimates
that it will route more than 8 trains loaded with PRB coal per day between Owatonna, Minnesota
and either Lyle, Minnesota or Nora Sprihgs, Towa in 2010 and 2011, exceeding the 8 train per-

day threshold for review estabiished in49 CFR.§1 105.7(6)(5)(i). See Envtl. Appx., Exhibit B.

Second, DM&E acknowledges that train counts on the portion of its line located in a Clean Air
~ Act non-attainment area (Kane County, [llinois) “would technically exceed the three train/day
limit” set out in 49 C.F.R. § 1105.7(e)(5)(ii). Envtl. App. at 19, bM&E suggests, without any
authority or support, that exceeding the regulatory thresholds on these two segments is not suffi-
cient to mandate environmental review of impacts along the entirety of the former IMRL lines.
In fact, the STB’s regulations require an environmental review of the entire “proposed action” if
| the thresholds are exceeded on “any segment.” 49 C.F.R. § 1105.7(e)(5) (emphasis added).. The
proposed action in this case is the lifting of a restriction that applies to PRB coal traffic along the
whole system formerly operated by IMRL, including a non-attainment area. Thus, because
DM&E itself projects that regulatory thresholds are exceeded on two segments on that system,
the STB must perform an environmental review of DM&E’s proposal to route PRB coal traffic
over every part of the former IMRL lines.

DM&E also argues that its “technical” breach of the STB’s threshold is inconsequential
because similar amounts of PRB coal would move through the Chicago-Gary-Lake County area
. in any event on lines operated by BNSF, Union Pacific (“UP”) or Canadian Pacific, regardless of
DM&E’s involvement. See Envtl. App. at 19. This is not the case. Most of BNSF’s PRB coal
destined for interchange with Norfolk Southern does not go through Chicago. Rather, it is inter-

changed in Memphis, thus completely avoiding Chicago routings. Even for BNSF PRB coal
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traffic moving through the Chicago area, BNSF’s lines into the Chicago area are considerably
south of IC&E’s line, which means BNSF’s PRB coal traffic interchanged to Eastern carriers
through the Chicago area moves through considerably less of the area than interchange traffic
moving from DM&E. In addition, according to the UP 2005 Analyst Fact Book (available at
http://www.up.com/investors/factbooks/2005/index.shtml), UP similarly avoids Chicago on a
portion of its PRB coal traffic, interchanging considerable eastbound cqal volumes with éarricrs
in Kansas City, St. Louis, central and southern Illinois interchanges as well as Chicago. In any
case, DM&E cannot escape the fact that NEPA environmental reviews are site-specific and fact-
bound. The issue before the Board is the specific fouting df DM&E’s PRB coal trains and the
+ site-specific impacts to communities and transportation systems along those routes, not BNSF’s
or UP’s routings. For this reason, it is imperative that DM&E be held accountable to SEA for its
own plan of operations, and required to provide the ﬁrecise routing information that the STB has
previously requested.

3. DM&E'’s proposed action would likely exceed the STB's gross ton-mile threshold
 for environmental review.

DM&E’s Environmental Appendix also incorrectly characterizes the present action as a
construction case to which thé Board’s gross ton-mile thresholdé do not apply. As discussed
above, the proposed action here at issue is noi the approval of new rail line construction, but
rafher the pfoposed lifting of a routing restriction that was imposed as a condition in an acquisi-
tion proceeding. And even if the proposed action were related to new line construction, the
Board’s gross ton-mile thresholds would still be relevant because construction projects connect
to existing rail lines and can increase the traffic on those lines, resulting in downstream environ-
mental impacts. SEA’s own precedent supports the study of such downstream impacts, irrespec-

tive of whether the carrier constructing the new line owns the other existing lines. For example,
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in the EIS prepared by SEA for BNSF’s recent Bayport project (Financé Docket No. 34079),
SEA studied the environmental impacts resulting from an increase of two trains per day through
trackage rights on the existing GH&HI line in the immediate area owned by UP. See Bayport
DEIS at 4-2. Similarly, in the Washington Central EA, SEA analyzed down-line impacts “di-
rectly related” to the acquisition at issue. Washington Central EA at I-3. The STB’s notice of
availability for the scope of study considered in the PRB Construction EIS likewise case dis-
cussed “[a]nalysis of downline impacts.” 64 Fed. Reg. 11980, 11984 (Mar. 10, 1999).

Due to the absence of gross ton-mile data in DM&E’s Environmental Appendix, BNSF
has developed its own projections for the traffic along the former IMRL lines by taking the
following steps: First, as described above, BNSF used data filed by IC&E and IMRL with Iowa
DOT to project the baseline traffic on the former IMRL lines to 2011. Second, BNSF converted
DM&E’s trains-per-day information from the Environmental Appendix to gross ton miles as
indicated in Table B. Finally, BNSF used the tiered traffic projections from the PRB Construc-
tion EIS to create Table C (based on an increase of 20 million tons), Table D (based on an in-
crease of 50 million tons) and Table E (based on an increase of 100 million tons). See Aspebak-
ken V.S. at 16-17 (describing the methodology for these calculations). Eéch and every one of
these tables, based on varying levels of increased PRB traffic, indicates that the increase in

DMA&E traffic along the former IMRL lines would far exceed the Board’s annual gross ton-mile

thresholds.
Table B
Increase in Rail Traffic Based on Environmental Appendix
Million Gross Tons Per Mile
Annuaily
Former IMRL Seg- 2011 2011 Percent Change
ments Baseline DM&E Increase
Owatonna to Nora 8.47 30.01 354
Springs
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Nora Springs to Mar- 11.86 18.65 157
guette
Marquette to Dubuque | 14.08 17.72 126
Dubuque to Sabula 14.08 30.55 217
Junction
Sabula Junction to 8.54 21.83 256
Pingree Grove

Table C

Increase in Rail Traffic Based on EIS (20 million tons annually)

Million Gross Tons Per Mile

Annually
Former IMRL Seg- 2011 2011 Percent Change
ments Baseline DM&E Increase
Owatonna to Nora 8.47 20 236
Springs ,
Nora Springs to Mar- 11.86 20 169
quette d
Marquette to Dubuque | 14.08 20 142
Dubuque to Sabula 14.08 20 142
Junction
Sabula Junction to 8.54 20 234
Pingree Grove

Table D

Increase in Rail Traffic Based on EIS (50 million tons annually)

Million Gross Tons Per Mile

.| Annually : ‘
Former IMRL Seg- 2011 2011 Percent Change
ments Baseline DMA&E Increase
Owatonna to Nora 8.47 50 - 590
Springs
Nora Springs to Mar- 11.86 50 422
quette
Marquette to Dubuque | 14.08 50 358
Dubugque to Sabula 14.08 50 355
Junction
Sabula Junction to 8.54 50 585

Pingree Grove
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Table E

Increase in Rail Traffic Based on EIS (100 million tons annually)

Million Gross Tons Per Mile
Annually
Former IMRL Seg- 2011 1 2011 Percent Change
ments Baseline DMA&E Increase
Owatonna to Nora .8.47 100 1181
Springs
Nora Springs to Mar- 11.86 100 843
guette
Marquette to Dubuque | 14.08 100 710
Dubuque to Sabula 14.08 100 710
Junction
Sabula Junction to 8.54 100 . 1171
Pingree Grove
4. Even the change in traffic using DM&E'’s projections from the Construction case

likely exceeds the Board’s thresholds for environmental analysis.

Even disregarding the above data compilations and assuming for the sake of argument
that DM&E is right to treat the shipments it allegedly planned\to make over the IMRL lines
when it filed the Construction case as a baseline—and that DM&E accordingly need only evalu-
ate the “additional coal traffic” it “expect[s] to be diverted to the former IMRL lines as a result of
the Acquisition case” (Envtl. App. at 14)—the STB’s NEPAA regulations and precedent would
still mandate additidna] environmental review. The projections in DM&E’s Environmental
Appendix indicate that the amouﬁt of PRB coal transported on the former IMRL lines wﬂl not be
at all different now that DM&E controls those linés. See id. Exhibit B. But as the STB and SEA
know from prior proceedings, it is almost always the case that acquisitions promote the diversion

of traffic to newly-acquired lines. Indeed, one of the benefits often identified with acquisitions is

the value of single line service to shippers, even if the movement involves a longer haul."!

” DME itself explained in its 2002 IC&E notice of exemption and DM&E control applica-

tion that “the IC&E acquisition transactions were intended to provide more effective service to
the customers of IC&E and DM&E,” including “new opportunities for single line service . . . .”
Envtl. Appx. at 6



Based on BNSF’s analysis, it is quite probable tl;at DM&E’s coﬁtro] of the former IMRL
lines would have a significant effect on DM&E’s routing decisions for PRB coal traffic. Be-
cause DM&E’s control over the former IMRL lines make that routing more attractive for a num-
ber of reasons, it is unrealistic to suppose that the economics of shipping PRB coal are utterly
unaffected by DM&E’s acquisition of control over the former IMRL lines. In fact, DM&E has-
already acknowledged that the acquisition of the former IMRL lines would result in the diversion
of nearly 10,000 carloads of non-PRB traffic armually.‘2 See Finance Docket No. 34178, Da-
kota, Minnesota & Eastern Railroad Corporation And Cedar American Rail Holdings, Inc.—
Control—Iowa, Chicago & Eastern Railroad Corporation at 5 n.10 (served Sept. 26, 2002).
While the lack of information in DM&E’s Environmental Appendix, including the noticeably
absent diécussion of a diversion study for PRB coal traffic, makes it difficult to gauge the magni-
tude of that effect, BNSF believes that traffic diversions over the former IMRL route arising as a
result of the control proceeding could be substantial. See Aspebakk_en V.S. at 13-16."

For example, the reduced overhead and higher share revenues that a longer haul would
produce for DM&E, as well as the increased number of direct interchange opportunities that
would be available to DM&E, particularly in the Chicago area, would almost certainly result in

significant operating efficiencies for DM&E’s PRB coal trains traveling to Chicago over the

12 Any diversion study that considers the impacts of DM&E’s acquisition and control of the

former IMRL lines should include calculations for diversion of both PRB coal traffic and non-
PRB coal traffic. That combined impact should then be compared to the Board’s thresholds for
environmental review. DM&E should not be permitted to argue that the impact of the acquisi-
tion on non-PRB traffic has already been accounted for merely because that impact, considered
apart from the diversion of PRB coal traffic, did not trip environmental threshold\s.

1 DM&E’s Environmental Appendix does not say whether it will need to rehabilitate the

former IMRL lines prior to routing PRB coal given their current operating condition. As it is
likely that some rehabilitation would be needed, DM&E may need to replace bridges or other
structures that could be deemed historic under the National Historic Preservation Act (“NHPA”).
See also 49 CFR 1105.8(d). In the event that DM&E’s proposed action would affect historic
properties, NHPA would require the STB to consult with appropriate agencies.
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former IMRL lihes, Aspebakken V.S. at 14. Prior to DM&E’s acquisition ‘of the former IMRL
lines, the attractiveness of routing trains to Chicago via the IMRL was not nearly as compelling
(or even possible). Routing through Minnesota City and interchanging with the CP to take trains
to Chicago would give DM&E its longest possible haul, and the overall route to Chicago would
be almost 100 miles shorter than the former IMRL lines route. /d. The CP route between Min-
nesota City and Chicago is already constructed to handle large volumes of trains efficiently, and
upon approach to Chicago, either the IMRL or the CP have similar Metra and interchange con-
straints to deal with—indeed, the CP and IMRL routes converge into the same corridor between
Bensenville and Cragin, on Chicago’s northwest side. Id. By contrast, the former IMRL lines
not only offer a much longer route, but also a less robust plant requiring significant investment in
track upgrades to additionally handle several coal trains per day. Id. Moreover, IMRL as a
stand-alone operation would have had very little control over routing of PRB coal trains over its
lines, particularly to places like Chicago where alternative routés are available. Id. Now that
DM&E controls the former IMRL lines, these problems likély will be more easily resolved.
Although BNSF submits that the proposed action under consideration is actually the lift-
ing of the current routing restriction, and not the marginal impacts of the Acquisition case ap-
proved years ago, if an esﬁmate of the impact of the acquisition of the former IMRL lines were
developed, that impact should still be compared to the thresholds established by the STB’s
NEPA regulations and precedent. As discussed abov‘e, if those thresholds are exceeded on even
one segment of the former IMRL lines, the Board should review DM&E’s entire proposal. Thus,
at the very least, the Board cannot grant DM&E’s request without requiring DM&E to conduct a
proper diversion study to calculate changes in PRB coal routing that would result from DM&E’s

acquisition of the former IMRL lines.
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5. The STB should conduct additional environmental review regardless of its regula-
tory and precedential thresholds.

Particularly in cases like this one, where the applicant provides little data, the STB’s
regulatory and precedential thresholds cannot as easily be applied (though it is BNSF’s view that
they are obviously exceeded). But the STB’s NEPA regulations allow for substantial environ-
mental review even if none of the relevant thresholds are exceeded. When an action involves
significant public controversy, as this action unquestionably does, the Board retains discretion to
conduct a NEPA review.'* BNSF believes that the STB should exercise its discretion to perform
ﬁmﬁer environmental review in this case, or at the very least initiate consultations with inter-
ested agencies and affected parties, even if the STB concludes that none of its relevant regula-
tions or precedents apply."

B.  Approaches to impact analysis

Based on the available information about DM&E’s PRB traffic, the neﬁt step is for SEA
to conduct impac;t analyses. The thresholds for such analyses, impact methodologies, and data

needs for a few of these potential impacts are discussed in this section.

14 Categorical exclusions do not apply to an otherwise eligible action if extraordinary cir-

cumstances exist. See 49 C.F.R. § 1105.6(d). It is hard to imagine that this project including its
projected maximum traffic of 100 million tons of PRB coal annually and the already existing
level of pubic controversy from affected communities would not qualify as extraordinary cir-
cumstances requiring an EA or EIS under NEPA.

5 BNSF submits that the processes adopted by the Board for the Environmental Appendix

may be insufficient to give proper notice to affected communities (particularly metropolitan
Chicago), as well as governmental and non-governmental stakeholders. DM&E has limited the
distribution of the Environmental Appendix to the parties of record and has placed notices of
availability in newspapers along the former IMRL lines. To determine the scope of an environ-
mental analysis under NEPA, SEA and other agencies usually consult proactively with regula-
tory agencies and agencies having information about affected resources in the project area.

Examples of these agencies in the Chicago area include but are not limited to: Illinois EPA, U.S.
EPA Region 5, Chicago Metropolitan Agency for Planning (formetly CATS & NIPC), Clean Air
Counts (Regional Air Partnership), Illinois DOT, Metra/RTA, Amtrak, planning and transporta-
‘tion departments for City of Chicago, Cook County, Kane County, and DuPage County.
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1. Routing PRB coal into Chicago along the former IMRL lines would cause poten-
tially significant impacts to BNSF'’s operations in the Chicago Gateway. '

While a detailed evaluation of regional transportation impacts must await a more thor-
ough investiga.tion,16 BNSF believes that tfansporting PRB coal over the former IMRL lines
would have substantial impacts on traffic in the Chicago Gateway that merit further considera-
tion. DM&E’s Environmental Appendix acknowledges that “traffic congestion, capacity pfob}
lems and related service issues” are “endemic” to the Chicago Gateway rail system. Envtl.
Appx. at 15. Yet, DM&E proposes to send millions of tons of PRB coal into this system via the
former IMRL lines without any consideration of the environmental impacts, and without specify-
ing in its Environmental Appendix exactly which of several rbutes into Chicago it plans to use to
move this PRB coal traffic through the Chicago rail network. DM&E’s failur¢ to provide the
specific routing information is inconsistent with the STB’s order, which requested that the Envi-
ronmental Appendix contain “sufficient detail” to assist the Board in determining what level of
additional review is necessary (Oct. 18, 2006 Decision at 5). Nonetheless, as one of the Class [
rail carriers with extensive operations in the Chicago area, BNSF belicves that there are three
potential routings from the former IMRL lines intb Chicago, each of which presents potential
environmental impacts and, more specifically, potential impacts to BNSF ’s_operations.]7 |

First of all, BNSF’s main route connecting Chicago and a main BNSF freight yard at |
Galesburg with the Twin Cities, the northern plains and the Pacific northwest, crosses the former

IMRL line between eastern Iowa and Chicago at Savanna, Illinois, near the lowa-Illinois bor-

e The STB’s regulations require an analysis of the potential effects of the proposed action

on regional and local transportation systems. 49 C.F.R. § 1105.7(e)(2).

1 As a general matter, the former IMRL lines enter Chicago to the north of the BNSF lines.

Because all interchange is on the south side of Chicago, trains from the former IMRL lines will
inevitably have to negotiate more Chicago real estate than BNSF’s trains (or UP’s trains).
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der.'® Aspebakken V.S, at 2-3 .' This route carries an ever-increasing volume (currently an éver-
age of 42 trains per day), including time-sensitive intermodal traffic. /d. at 3. Even now, with-
out numerous additional unit trains each day carrying PRB coal through Savanna, DM&E-
controlled IC&E traffic regularly blocks BNSF’s transcontinental trains at the Savanna cross- |
ing while the IC&E trains wait to move into a IC&E yard with limited capacity. Id. at 3-5. If
DM&E were to add more traffic to this line from the PRB, BNSF traffic could come to a stand-
still during certain time periods, causing a ripple effect of delays to BNSF’s operations both
upstream and downstream from Savanna. /d. at 6-8. Not only would shippers and the general
public be negatively affected by the delays, but particular shippers such as UPS and Yellow
Freight, whose traffic is time-ée_nsitive, would not be able to get the kind of timely service they
require. If their servilce needs cannot be met by rail, these shippers could divert their intermodal
traffic to truck, causing more congestion and more air emissions on the nation's overburdened
roads and highways. BNSF is concerned that the lifting of the routing restriction not exacerbate
one of these existing conditions at Savanna. Potentially significant impacts to rail operations
have been completely ignored. Those impacts bear further stﬁdy and mitigation, where appro-
priate, to avoid or ameliorate impacts to rail operations.

When PRB coal traffic moving over the former IMRL 1ineé draws closer to the Chicago
area for delivery to connecting carriers, DM&E could route it into the Chicago Gateway via the
Belt Railway of Chicago (“BRC”). The BRC is a primary route for BNSF interchange trains
(two originations and three terminations daily). 'Aspebakken V.S. at 12. The BRC’s at-grade,
manual interlocking at Nerska—which crosses BNSF’s main line betweeﬁ Eastern connections,

its Corwith intermodal facility, and its premier Transcon route to California and the Southwest—

18 BNSF also uses this crossing to access its yard in Galesburg, Illinois.
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is already a significant source of delay for BNSF’s transcontinental or ,lécal trains. Id. .Espe-
cially in the absence of grade separation, the addition of PRB coal trains from the former IMRL
lines to the BRC would exacerbate those delays for BNSF, its customers and the several other
carriers that currently use the BRC. /d.

A second alternative for PRB coal trains traveling into Chicago on the former IMRL lines
would be to interchange with the Indiana Harbor Belt Railroad (“IHB”). BNSF curréntly uses
the IHB as a prifnary interchange route, although not primarily for PRB coal, as do a number of
other rail carriers. Id. at 10. As a result, the northern end of the IHB line already suffers from
extreme congestion. /d. BNSF’s delays are especially severe at McCook, another at-grade, rail-
to-rail crossing of BNSF’s Transcon route to the Southwest and California. Id. at 11. If DM&E
were permitted to vroute its PRB coal trains along the former IMRL lines _to ‘the IHB, the impacts
could be even more severe. IJ.

The third and final routing that DM&E could use for PRB coal trains traveling along the
former IMRL lines into Chicago involves an interchange between the Metra line over which
DM&E trains operate with the Elgin Joliet & Eastern Railroad (“EJ&E”). The EJ&E lines cur-
" rently have limited capacity. Id. at 11. Shipments from BNSF and other rail carriers already tax
that capacity to the point that, to minimize delays between Joliet and Eola, BNSF has funded
additional capacity oﬁ the EJ&E corridor. Id. Again, the addition of DM&E’s PRB coal traffic
traveling to and from the former IMRL lines would worsen delays, to the detriment of BNSF and
any other carrier routing their trains (.)n the EJ&E lines. /Zd.

Numerous, potentially significant impacts to the regional transportation system could oc-
cur if DM&E were allowed to ship PRB coal over the former IMRL lines. Among those irhpacts

are potentially severe effects on BNSF’s rail system in and around Chicago. These impacts to
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BNSF’s system would in turn have impacts on the environment and existing transportation sys-
tems. Any NEPA review of the proposed action here at issue should include a thorough exami-
nation of these impacts.

2. DM&E’s shipments of PRB coal over the former IMRL lines have the potential to
- significantly impact air quality.

In addition to impacts on BNSF’s operations, DM&E’s proposed routing of PRB coal
over the former IMRL lines could have numerous other significant environmental impacts. The
following discussion briefly addresses those potential irﬁpacts With regard to air quality.

a. Rail Operations — Locomotive Emissions from Traffic Increases

As already discussed, the Board’s NEPA thresholds are triggered on any rail line segment
with an increase of rail traffic of at least 100 percent in gross ton-miles anﬁually or eight trains
per day. For areas fhat have not met the National Anibient Air Quality Standards (“NAAQS”),
i.e., non-attainment areas, the thresholds are triggered with an increase of three trains per day or
a 50 percent increase in carload activity. Once the threshold is tﬁggered, the air quality analysis
should be performed for all segments that would have any traffic increase.

Chicago is part of the EPA-designated Chicago-Gary-Lake County, IL-IN non-attainment
area for 8-hour ozone and annual PM2.5. The Environmental Appendix assumes that DM&E
coal trains will replace one-for-one the PRB coal trains that BNSF and UP otherwise would
operate in Chicago. However, a portion of the PRB coal traffic now being carried by BNSF and
UP is routed south of the non-attainment area and some does not travel through Chicago at all.
Thus, even absent any increase in total PRB coal traffic due to the entry of DM&E into the mar-
ket, the DM&E coal traffic would increase the number of trains operating in Chicago.

The Chicago non-attainment area has a State Implementation Plan (“SIP”) that requires a

number of programs to reduce projected emissions in order to meet its emissions budget (the
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levels hecessary to attain the NAAQS). There is no indication that the SIP accounts for addi-
tional emissions that would be contributed by the DM&E coal trains operating in the non-
attainment area. The additional emissions from DM&E coal trains could cause regional emis-
sions to exceed the emissions budget, jeopardizing the area’s efforts to reach attainment. The
PRB Construction EIS and the Environmental Appendix do not address these potential air qual-
ity impacts. The STB and SEA accordingly should require DM&E to provide realistic traffic
information so that SEA can evaluate the effect of DM&E’s PRB coal trains on the region’s
ability to attain the NAAQS for ozone and PM2.5.

In order to assess air quality impacts from rail operations, SEA would typically estimate
emissions changes based on increases in gross ton-miles. Indeed, SEA used this method in the
PRB Construction DEIS for air analysis of the new line, as well as in other STB EISs. Some of
the data that would be required for this anélysis is listed in the master segment table (see Appen-
dix 1). In addition, to assess locomotive emissions, SEA should require that DM&E provide the
information listed in Appendix 2, including items such as daté on the loéomotive fleet antici-
pated to be used on DM&E’s PRB coal trains accessing the Chicago metropolitan area.

b. Rail Operations — Locomotive Emissions due to Delays or Congestion

The Board has not recognized a uniform threshold for locomotive emissions caused by a
proposed action, but SEA has regularly addressed such impacts where agencies and the pﬁblic
express concerns, as the City of Dubuque and the Iowa DOT have done here. The increase in
DM&E PRB traffic has the potential to delay trains entering or leaving yards and to create other
types Qf congestion on the Chicago rail network that would increase locoﬁlotive emissions in the
region. To 4estimat¢ these impacts, SEA would estimate emissions changes based on increases in

locomotive fuel usage due to rail delays or congestion. This assessment cannot be completed
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until DM&E provides more information (sée information needs provided in Appendix 2), or a
third-party contractor develops the hecessary data. The resulting estimates should address idle
time, and could be arranged by region-wide total or by railroad company, and by location as
applicable.

c. Rail/Highway At-Grade Crossings — Emiséidns from Motor Vehicle Congestion

SEA has used different thresholds to measure emissions from motor vehicle congestion in
prior environmental reviews analyzing grade crossings that would have an increase in rail traffic.
In thé first step of this analysis, a method should be adopted to measure the increased delays
themselves. See, e.g., BNSF Washington Central Acquisiti.on EA at IV-4 (measuring grade
crossing delay impacts based on number of trains per day, time for a train to pass the crossing,
type of train crossing warning device and availability of alternate crossings). Next, increased
emissions from motor vehicles lqueued at road/rail grade crossings would be estimated based on
data from a éafety/delay analysis. The resulting pollutant concentrations in the vicinity of
road/rail grade crossings \;fould then be estimated on a screening basis using carbon monoxide as
the indicator pollutant and compared to the NAAQS. To assess emissions from motor vehicles
queued at affected road/rail grade crossings in this case, SEA should require DM&E to provide
additional information, as described in Appendix 2. Such information would include, among
other things, average daily traffic at each crossing, increase in delay time, and number of lanes.

d. Modal Diversions — Emissions Effects From Truck Traffic

SEA does not have a uniform threshold for analysis of modal diversions. If, however, it
is reasonably foreseeable that a proposed action would create freight' rail delays, so that time-
sensitive shippers like UPS and Yellow Freight might divert their shipments from rail to trucks,

SEA should analyze those truck emissions. To do this, SEA shduld estimate the amount of
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diverted freight and the average distance to destination (i.e., the length of the truck haul). SEA
would next estimate the number of truck trips that would be required, based on average truckload
weights, and calculate the resulting emissions.'” To assess emissions from modal di‘)ersions in
the present case, SEA would need to collect the information listed in Appendix 2, which includes
the amount of diverted freight (tons per year) and the average distance to destination (miles by
road).

3. The Board should address potential impacts to local and regional transportation
systems.

As mentioned abové, the Board’s regulations at 49 CFR 1105.7(e}(2) require an analysis
of potential effects of the proposed action on regional or local transporfation systems and pat-
terns. 49 C.F.R. § 1105.7(e)(2). Specifically, the regulations requife that the analysis estimate
the amount of traffic (passenger or freight) that would be diverted to other transportation systems
or modes as a result of the proposed action. Coﬁsistent with STB precedent, SEA would also
analyze freight and passenger rail operations (including capacity) and safety, rail/highway at-
grade delay and safety, aﬁd local roadway impacts around facilities.

a. Rail Operations and Rail Operations Safety Thresholds for Analysis

SEA has used a variety of thresholds depending on the nature of the proposed action and
the issues raised by agencies and the public. For passenger rail operations capacity, in one ac-
quisition proceeding, SEA applied a threshold of an increase of one or more freight trains per
day where freight operations share the line with passenger operations (.Draﬂ EA, CN/IC Acquisi-
tion, Vol. 1, at 4-47). In the same acquisition, SEA analyzed rail safety system-wide on any

segment with a change in activity. See id. at Vol. 1, at 4-4. In a different construction proceed-

19 This analysis would not include intermodal transfers (e.g., shipper use of drayage service

to truck freight to an intermodal facility on a less-congested rail line) unless reasonable assump-
tions could be made for purposes of calculation.
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ing, SEA analyzed freight rail operations and rail operations safety for an increase of two trains
per day through trackage rights on the existihg GH&H line owned by UP (see Bayport DEIS at
2-23). Iﬁ the Conrail Acquisition EIS, SEA used an increase of eight trains per day or more as
the threshold for analysis rail operations séfety (Draft Environmental Impact Statement, Pro-
posed Acquisition of Conrail by Norfolk Southern Railroad and CSX ‘Railmad, ES-16). For
purposes of this proposed action, it is clear that the addition of 8 to 34 PRB coél trains on the
former IMRL lines and other lines in metropolitan Chicago has the potential to affect both
ﬁeight and passenger operations and safety.

b.: Rail Operations and Rail Operations Safety Methods for Assessing Impact

Freight Operations. To assess potential'impacts_ to rail operations, SEA should review
the existing capacity of a given segment, an estimate of the current number of trains per day on
the segment, the number of sidings, and the train signaling and confrol methods (e.g., CTC, dark
territory) to Qualitatively determine the ability of that segment to absorb the new traffic from the
proposed action.

- Passenger Operations. To assess potential impacts to passenger rail operations in acqui-
sitions, SEA normally reviews an Applicant’s Operating Plan alongside current passenger and
commuter rail schedules to identify rail line segments fhat would carry both freight and passen-
ger trains after the proposed acquisition. In the EA for the CN/IC Acquisition, for example, SEA
analyzed the potential impacts to Metra operations. See Draft EA, CN/IC Acquisition, Vol. 1, at
4-68. In that acquisition proceeding, SEA also reviewed the existing operating agreements
between the railroad owning the line and the provider of passenger service. See id. at 4-66. SEA
has regularly estimated the existing capacify of a given segment aﬁd estimated the total number'

of passenger and freight trains per day that would use the rail line segment after the proposed
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acquisition. vSee, e.g., id. at 4-66; Draft EIS, Proposed Con;ail Acquisition, Vol. 3B, at NJ-10.
SEA identified the segment with the least excess capacity using a model to calculate train run-
ning time between track sidings. SEA followed that analysis with a qualitative review of site-
specific factors for a given segment. To identify impacts on individual rail line segments that
exceeded SEA’s thresholds (but were not part of a passenger corridor), SEA conducted a similar
qualitative analysis. SEA considered several factors, including the track design, locomotive
horsepower, train length, and distance between track sidings in its analysis. As discussed in
more detail below, lifting the prohibition on PRB coal traffic traveling over the former IMRL
lines could have serious impacts on Chicago’s Metra passenger rail service, and these types of
studies applied in other contexts should be further déveloped by DM&E in this context.

Freight Rail Safety. SEA has historically utilized quantitative and qualitative analyses of
freight train safety impacts depenaing on the proposed increase in trains per day—analyses
absent from DM&E’s Appendix. For quantitative analyses, SEA has used several years of acci-
dent history data from the FRA Accident/lncidenf Bulletin, and information from DOT and the
AAR. SEA supplemented the data with information about anticipated changes in the level of rail
operations as described in the Applicant’s Operating Plvan. SEA calculated historical accident
rates, expressed in freight train accidents per million miles, and applied historical accident rates
to the Applicants’ estimated freight train activity to predict accident frequencies after the acquisi-
tion. See, e.g., Draft EA, CN/IC Acquisition, Vol. 1, at 4-4. Similar studies should be conducted
in this proceeding. |

Passenger Rail Safety. SEA has calculated a nation-wide accident rate for passenger
train-freight train collisions of 0.039, collisions per million cornmutef and intercity passenéér

train-miles. This potential rate includes only passenger trains and freight trains and not other

™
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types of accidents (such as fires and collisions with obstructions). Using this accident rate, SEA
calculates'predicted accident frequencies on the rail line segments that would carry both passen-
ger and freight trains and would also experience one or more additional freight trains per day.
SEA computes the annual pre-acquisition accident occurrence by multiplying the number of pre-
acquisition annual number of passenger train-miles on a rail line segment by the accident rate
and used this number to determine the change in risk of passenger train and freight train colli-
sions. For post-acquisitic;n conditions, SEA adjusts the passenger-collision rate to account for
the daily increase in freight train traffic over a rail line vsegment and then multiplies the passen-
ger-freight train collision rate by the annual number of post~acqﬁisition passenger train;miles on
a rail segment per year to determine the predicted number of accidents per year. SEA then ex-
presses the accident frequency in terms of accident intervals (number of years between acci-
dents). See, e.g., Draft EA, CN/IC Acquisition, Vol. 1, pg. 4-37. None of these typés of studies
and calculations have been performed in this case fbr PRB coal trafﬁ'c routed via the former
IMRL lines, and SEA should require adherence to its usual procedures.

Common Corridor Analysis. SEA generally calculates the change in the risk of a freighf
 train encroaching upon a passehger train within the common corridor after the proposed CN/IC
Acquisi;ion in the following manner. Draft EA, CN/IC Acquisition, Vol. 1, at 4-46. First, SEA
determines the annual freight accident rate p?:r million train-miles. SEA then calculates the
number of additional freight train accidents that could involve an encroachment onto a passenger
train track. Finally, SEA calculates the change in the probability after the proposed acquisition
that an encroaching freight train would interfere with a passenger train by multiplying the num-
ber of passenger trains by a 2-minute vulnerability factor and by the number of freight train

accidents that could involve an encroachment onto a passenger train track. In addition, SEA
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calculates the change in the risk after the acquisition, of a freight train hitting a passenger station
platform withiﬁ the common corridor. Draft EA, CN/IC Acquisition, Vol. 1, at 4-47 — 4-50. It
does not appear sufficient information has been developed in this case for SEA to perform the
appropriate studies of DM&E’S operations consistent with its past practice and procedure.

c. Rail Operétions and Rail Operations Safety Data Needs

To assess the above impacts to rail operations and rail safety, SEA should require DM&E

“to provide the information listed in Appendix 2. That information addresses items such as sys-
tem capacities, traffic densities, and passenger train volumes and schedules.

4. The Board should examine potential noise impacts.

The Board’s thresholds for environmental analysis specify that noise analysis should be
performed for ( 1)-}a'll ‘rail segments where traffic wc.>uld, as a result of the proposed action, in-
crease by at least eight trains per day or at least IOO percent as measured in annual gross ton-
miles; (2) all rail yards with a resulting inérease in carload activity of at least 100 percent; ana
(3) all intermodal facilities with a resulting increase of at least 50 trucks per day or 10 percent of
the average daily traffic on affected roadways, including passenger éars and trucks. The Board’s
rules also specify that a noise analysis should determine the number of noise sensitive receptors
(such as residences, schools, hospitals and churches) in areas that would experience a Lgy of
65dBA or greater (regardless of the incremental increase) and areas with an incremental increase
of 3dBA Ly, or greater. See 49 CFR § 1105.7(e)(6).

Given these thresholds, SEA uses three main steps to assess noise impacts. First, actual
field measurements or published data are used to estimate the noise that would be produced by
the following sources: (1) steel wheels of locomotives and rail cars rolling on steel rails; (2)

engine and exhaust noise associated with locomotives; (3) train horns at highway/rail at-grade

40



crossings; and (4) equipment (e.g., switching engines at rail yards and érahes at intermodal facili-
ties). Next, SEA uses noise models to predict noise levels at varyil.lg distances from-each of
these sources under a variety of operating conditions. These models W(_)uld identify areas with
noise levels of at least 65 dBA before and after the proposed action, as well as noise-sensitive
_ receptors that would ¢xperience 65dBA Ly, and an increase of at least 3dBA. Those areas, if any
_are identified, should receive more detailed analysis. -

In order to perform a proper noise analysis of DM&E’s proposed action, SEA would
need data documenting the existing noise levels for each rail segment, intermodal facility and rail
yard at issue. For rail line segments, SEA would have to calculate existing noise levels for both
wayside noise and horn noise. In addition, SEA should acquire data sufficient for a determina- |
tion of the 65dBA Ly, noise contour for each rail line ségment, intermodal facility and rail yard.

5. Metra Commuter Rail Operations

Although DM&E’s explanation of its operating plan in and around Chicago is completely
absent, BNSF assumes that there:.could be potential impacts to commuter rail operations on
Chicago’s Metra as a result of PRB coal routed via the former IMRL lines into Chicago.® Spe-
cifically, the DM&E unit coal trains that would be added every day to the Milwaukee West Line
(IC&E/DM&E) bet.ween Chicago and Elgin would share track—which is owned by Metra and
used for regional commuter passenger service—with Metra up to Pingree Grove, Illinois. See
Aspebakken V.S. at 14. During commuter rush hours, whi(ih usually occupy two three-hour

morning and late afternoon/evening windows per weekday, freight traffic is limited on lines

20 The STB noticed the most recent trackage égreement involving Metra and IC&E on April

4, 2003. Finance Docket No. 34177, lowa, Chicago & Eastern Railroad Corporation—
Trackage Rights Exemption—Commuter Rail Division Of Regional Transportation Authority Of
Northeast Illlinois And Soo Line Railroad Company. The public record is unclear as to whether
this agreement has been finalized and, if so, whether its implementation would mitigate or cumu-
latively contribute to the potential environmental impacts of this action.
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where Metra trains operate, exacerbating the problems that could be caused by the addition of
. DM&E’s PRB coal trains. DM&E’s PRB coal trains would be *“bunched” into operating on
these line segments, with all other non-commuter traihs, increasing congestion durihg the re-
maining mid-day and nighttime non-rush hour times, as well as outside daytimes when the lines
are used for passenger train operations.”! See id.

6. . Community impacts in the Chicago area

DM&E’s PRB coal trains would also potentially pose direct and indirect environmental
impacts to the communities and transportation systems in the Chicago area.”? An increase in rail
traffic (and, iﬁ particular, a string of mile-long unit coal trains) at blocked at-grade crossings
would idle and stop even more trains, leading to increased diesel air emissions from locbmo-

tives.® Safety and security concerns could also arise from the freight congestion as more trains

2 An alternative coal train routing on the EJ&E from Metra’s lines shared with IC&E at

Spaulding southward to reach connecting railroads in the Chicago area is currently being evalu-
ated for potential future Metra commuter service to Aurora, Illinois, potentially increasing the
potential amount of track that Metra uses.

2 Any environmental analysis of DM&E’s planned shipments of PRB coal into the Chicago
area should also account for potential impacts related to the CREATE program. The CREATE .
program is a massive public-private partnership between various state, local, and federal agen-
cies and private railroads (not including DM&E) designed to alleviate rail congestion and create
capacity in the Chicago area. The CREATE program is designed to enhance public safety, im-
prove air quality and reduce noise from idling and slow-moving trains. Financial contributors to
CREATE include not only Class I rail carriers, but also Metra and Amtrak.- '

If DM&E were to begin shipping PRB coal into Chicago, it would not only raise a ques-
tion of cumulative impacts, but also of potential impacts affecting freight transportation were
DM&E to use the increased capacity offered by the CREATE program. Phase I of the CREATE
project will increase mainline capacities on the IHB. That phase is expected to be completed in
2007. If a non-investing stakeholder like DM&E can, depending on its proposed routing, con-
sume this new capacity, it calls into question the value of continued participation in CREATE by
the private railroads whose money (combined with other public sources) is actually funding the
improvements.

3 In addition, SEA analyzes delay and safety impacts at rail’highway at-grade crossings
when an increase in train traffic could cause delays on roadways that could affect the perform-
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are stopped because of increased traffic on the former IMRL lines waiting for access to IC&E
yards. To the extent that there are communities on or near the rail lines experiencing these im-
pacts, they couid face disperortionate impacts. A proper environmental review of these condi-
tions could determine whether specific mitigation such as separated grade crossings or main
line capacity expansion should be required before DM&E can add its PRB coal trains to such a
heavily congested area. Finally, potential environmental impacts from the construction of infra-
structure and/or rehabilitation of the largely jointed rail system comprising the former IMRL
lines incidental to the routing of traffic via the former IMRL in and around Chicago should be
studied in detail, but to date BNSF is not aware of any such evaluation having been performed.
V. Cumulative Impacts

A. " CEQ has defined the scope of cumulative impact analysis.

A final aspect of the proposed action that should be addressed is its potential cumulative
impact on the environment. Federal regulations implementing NEPA define a “Cumulative
impact” as “the impact on the environment which results from the incremental impact of the
action when added to other past, present, and reasonably foreseeable futﬁre actions regardless of
what agency (Federal or non—Federa]) or person undertakes such other actions.” 40 C.F.R. §

1508.7. In response to widespread confusion about how to properly account for cumulative

ance of the road (i.e., the Level of Service) and the increase in trains could increase the chances
of an accident. SEA conducts an environmental justice analysis when a proposed action could
affect low income or minority populations. Executive Order 12898, 59 Fed. Reg. 7629 Federal
Actions to Address Environmental Justice in Minority Populations and Low Income Populations
(Feb. 11, 1999), directs Federal agencies to “promote nondiscrimination in Federal programs
substantially affecting human health and the environment, and provide minority and low income
communities access to public information on, and an opportunity for public participation in,
matters relating to human health or the environment.” EO 12898 also directs agencies to identify
and’consider disproportionately high and adverse human health or environmental effects of their
actions on minority and low income communities, and provide opportunities for community
input in the NEPA process, including input on potential effects and mitigation measures.
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impacts, the Council on Environmental Quality (“CEQ”) published “Considering Cumulative
Effects,” an extended review of the methods by which parties cduld account for vcurnullative
effects when preparing an EIS. That publication provides considerable guidance with respect to
determining the scope of a cumulative effects analysis.

As an initial matter, CEQ indicates that the geographic scope of a project-specific analy-
sis “almost always should be expanded” when considering cuhu]ative effects in connection with
that project. Considering Cumulative Effects at 12. “[Clumulative effects analysis,” CEQ elabo-
rated, “should be conducted on the scale of human communities, landscapes, watersheds, or
airsheds.” Id. More specifically, CEQ suggests the following four steps for determining the
geographic scope of cumulative impacts analysis: |

(1)  Determine the area that will be affected by the particular action at issue (the “pro-
ject impact zone™).

2) List the resources within the project impact zone that “could be affected by the
proposed action.”

(3)  “Determine the geographic areas occupied by those resources outside of the pro-
ject impact zone. In most cases, the largest of these areas will be the appropriate
area for the analysis of cumulative effects.”

4) “Determine the affected institutional jurisdictions, both for the proposing agency
and other agencies or groups.”

Id. at 15. Under this approach, the geographié scope of cumulative impacts analysis is cotermi-
nous with the largest area occupied by a resource that is affected by the action. For the same
reason, each affected resource is appropriately analyzed with respect to a different geographic
area. See id. With respect to air quality, the guidance specifically states that “the [impact] zone
may be the physiographic basin in which the proposed action would be located.” Considering

Cumulative Effects at 15 (emphasis added).
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Alternatively, CEQ suggests that a party may set the geographic boundaries of a cumula-
tive impact analysis by “consider[ing] the distance an effect can travel.” Jd. at 16. “[A]ir emis-
sions,” for example, “can travel substantial distances and are an importént part of regional air
quality.” Id. Thus, the air quality regions defined by EPA “are an appropriate boundary for
assessment of the cumulative effects of releases of pollutants to the atmosphere.” /d.

B. The potential cumulative impacts of DM&E’s proposed action merit further
study.

DM&E’s Environmental Appendix does not provide sufﬁcieﬁt information to assess the
cumulative impacts of the action proposed by DM&E. SEA should require DM&E to follow
CEQ’s guidelines to evaluate whether past, present and reasonably foreseeable projects in the
affected project area in combination with potential impacts of DM&E’s PRB coal operations
would cumulatively result in adverse environmental impacts. Where the proposed action would
result in impacts along the former IMRL lines and along other lines affected by that routing,
SEA would need to collect information on other projects that could contribute to cumulative
impacts such as the potential for planned changes in rail traffic resulting from CREATE, the
construction of highways, the need to rehabilitate the former IMRL lines to accommodate heavy
haul coal trains, other rail projects, and other infrastructure which may be needed to sustain
DM&E’s planned operations via the former IMRL lines. Among other impacts, those projects
could affect air quality, noise, and traffic in the region. DM&E’s Environmental Appendix
makes no attempt to conduct even a superficial cumulative impact analysis, in spite of the STB’s
explicit directive to do so.
CONCLUSION
DM&E’s Environmental Appendix does not mention the basic fact on which its argu-

ments ultimately founder: No one has ever conducted an environmental review of the impacts of
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routing PRB coal over the former IMRL lines. In the face of that fact, DM&E is asking the
Board to approvle its request to do Iprecisely the thing that has never been studied, to ship PRB
coal on the former IMRL lines, aé though the matter before the Board was a perfunctory and
technical change in control. Even a cursory review of DM&E’s Environmental Appendix re-
veals that DM&E’s request could have potentially significant environmental impacts that de-
mand a more thorough review. BNSF is particularly concerned that DM&E’s plans could have
serious long-term effects on its operations into and around Chicago, and potentially on other
railroad operations as well. Under NEPA, DM&E’s routing of PRB coal traffic via the former
IMRL lines should not be permitted to ‘evade review of the potential resulting impacts, and

DM&E’s request for a categorical exclusion for the proposed action should be denied.

Respectfully submitted,
Richard E. Weicher Kathryn A. Ku§ske Floyd ﬁ/‘at/
Sarah J. Bailiff ~ Jay C. Johnson
. BNSF Railway Company Mayer, Brown, Rowe & Maw LLP
2500 Lou Menk Drive 1909 K Street, N.-W.
Third Floor Washington, DC 20006-1101
Fort Worth, TX 76131-0039 (202) 263-3000 ‘

(817) 352-2368

Attorneys for BNSF Railway Company

Dated: December 11, 2006
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RAIL LINE SEGMENT MASTER TABLE
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Appendix 2

DATA NEEDS FOR ENVIRONMENTAL ANALYSIS




DATA NEEDS FOR ENVIRONMENTAL ANALYSIS

Air Quality Thresholds

Rail Operations — Locomotive Emissions from Traffic Increases

In addition to the data required for the master segment table, to assess locomotive emissions,
SEA will need to require that DM&E provide the following information for the locomotive fleet
used on DM&E’s PRB coal trains accessing the Chicago area:

1. (a) Proportion of operations by locomotives classified in each USEPA emissions
Tier,
or
(b) Distribution of locomotive operations by year of manufacture/most recent
remanufacture
2. Proportion of coal train operation in Chicago area that is in line-haul duty cycle vs.
switching duty cycle.

Rail Operations — Locomotive Emissions due to Project-Related i)elays/Congestion

To assess locomotive emissions due to rail delays/congestion, SEA will need to require that
DM&E provide the following information or have the third-party contractor develop estimates
for the information (can be region-wide total or data by railroad company, by location, etc. as
applicable):

1. Additional amount of idling (locomotive-hours per year).

2. Average locomotive fuel rate in idle mode (gallons per locomotlve-hour)

3. (a) Additional amount of operation (locomotive-hours per year) due to lower train speeds
caused by congestion, '
and
Change in average fuel rate (gallons per locomotive-hour) due to lower train speeds.
Or
(b) Change in overall fuel usage per GTM due to lower train speeds, where total GTM is
the same as used in rail operations above, in estimate of locomotive emissions for the
Chicago region.

Rail/Highway At-Grade Crossings — Emissions from Motor Vehicle Congestion

To assess emissions from motor vehicles queued at road/rail grade crossings, SEA will need to
collect the following information:

A. Grade crossing safety/delay analysis.
B. The following data for each grade crossing, if not already included in the safety/delay
analysis: ,
1. Grade crossing ID.
2. Location (milepost, county, and roadway name).
3. Delay increase (vehicle-hours per day).
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4. Motor vehicle volume (AADT) projected for same year as rail operations sce-
nario.
5. Number of roadway Lmes in each direction at grade crossing.

Modal Diversions — Emissions Effects
To assess emissions from modal diversions, SEA will need to collect information on:

A. Amount of diverted freight (tons per year).
B. Average distance to destination (miles by road).

Transportation System Thresholds

Rail Operations and Rail Operations Safety

In addition to the data required for the master segment table to assess locomotive emissions, SEA
will need to require that DM&E provide the following information:

A. Freight Operations
1. System Capacity
i.  Track gradient and curvature
ii.  Locomotive horsepower and train weight
iti.  Train Length
iv.  Distance between track sidings
b. Affected yards (if SEA determines that the proposed action would affect yards)
i.  Pre-Acquisition and post-acquisition: cars switched per day, cars
block/swapped per day, total cars handled per day,
il.  Difference in: cars switched per day, cars block/swapped per day and to-
tal cars handled per day
iii.  Identification of yards exceeding environmental analysis threshold
B. Passenger Operations
1. Identification of rail corridors with commuter/passenger service
2. Affected passenger train volumes and schedules :
3. Current operating agreements between passenger service operators and applicant
4. Identification of rail line segments that would reduce passenger operations by one
train per day due to freight train service
5. Affected rail line segments-existing capacity, track design, distance between track
sidings, locomotive horsepower and train lengths
C. Safety
1. Per rail line segment - freight train derailments, freight train collisions and other
accidents where trains increase by eight or more per day, passenger train-freight
train collision estimates where trains increase by one or more per day and passen-
ger trains operate, change in highway/rail at-grade crossing accidents where trains
increase by eight or more per day
2. Applicant’s safety history
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Noise Thresholds

To assess noise effects along rail line segments, adjacent to rail yards and intermodal facilities,
. SEA will need to require that DM&E provide the following information:

1. Pre-acquisition and post-acquisition noise levels for each rail segment (wayside noise and
horn noise), intermodal facility and rail yard that exceeds the Board’s thresholds for envi-
ronmental analysis

- 2. Pre-acquisition and post-acquisition number of noise-sensitive receptors within the
65dBA Ly, noise contour for each rail line segment, intermodal facility and rail yard that
exceeds the Board’s threshold for environmental analysis; difference in the number of
noise sensitive receptors within existing Ly, 65 dBA contour

3. Identification of rail segments and noise-sensitive receptors that would experience
65dBA Lg,and an increase of at least 3dBA in the post-acquisition case

Historic Properties Thresholds

To assess impacts to historic properties, SEA will need to require that DM&E provxde the fol-
lowing information:

A. Historic Repor’t

1.

2.

3.

~

USGS topographic map showing approximate dimensions of railroad structures
that are at least 50 years old and are part of proposed construction project
A written description of the right-of-way and the topography and urban and/or
Rural characteristics of the surrounding area

Photographs of railroad structures on the property that are at least 50 years old,;
photographs of the immediately surrounding area

The date(s) of construction of the structure(s) and the date(s) and extent of any
major alterations, to extent of information available

A brief narrative history of the Applicant’s operations in the area, including an
explanation of what, if any, changes are contemplated as a result of the proposed
construction projects

A brief summary of documents in the Applicant’s possession

An opinion (based on readily available information in SEA’s possession) as to
whether the site and/or structures meet the criteria for listing on the NHRP (36
CFR 60.4), and whether there is a likelihood of archeological resources or any
other previously unknown historic properties exist in the proposed project area
and the basis for these opinions (including consultations with the SHPO, local his-
torical societies, or universities)
A description (based on readily available information in SEA’s possession) of any
known prior subsurface ground disturbance or fill, environmental conditions
(naturally occurring or man-made) that might affect the archeological recovery of
resources (such as swampy conditions or the presence of toxins), and the sur-
rounding terrain -

B. Review of Local Histories and Related Documents
C. Review of Sanborn Maps

-
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&E, IMRL and IC&E systems
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VERIFIED STATEMENT
OF
JOHN 1. ASPEBAKKEN

My name is John I. Aspebakken. 1 am Director, Network Strategy Development in the
Network Development Department of the BNSF Railway Company (“BNSF”). My business
address is 2500 Lou Menk Drive, Fort Worth, Texas 76131.

1 have been a part of Network Development at BNSF since July, 1999. In my current
capacity, [ am responsible for 1) reviewing and analyzing commercial, voperating, and strategic
elements of the BNSF network franchise, 2) developing recommendations regarding expansion,
contraction, or modification of the BNSF network to improve efficiency and utilization of capital
resources, and 3) negotiating transactions to effect such changes when so approved.

From 1980 to 1999, I held a number of staff positions with BNSF and predecessor
Burlington Northern Railroad (“BN”) and its subsidiary, Fort Worth & Denver Railway, in the
Operating, Engineering, and Finance Departments. My responsibilities included industrial
engineering analysis of a variety of operations including network capacity improvements for
handling of the growing Powder River coal business, and analyzing and recommending cost
effective ways to improve the efficiency of yard and terminal operations. While in Engineering, 1
evaluated and recommended new technology track maintenance equipment and service
scheduling processes, and new track materials such as concrete ties.

I joined the BN management training program in June, 1978 where I spent most of nine
months headquartered in Aurora, Illinois working aﬁd training primarily with Operations, but
also with Engineering and various other departments. During this time, I became very familiar
with BN freight and commuter operations in the Chicago area. I then spent one year as Assistant
Terminal Trainmaster at Missoula, Montana. Priot to entering the management training

program, I worked five summers for BN over the time period 1973 through 1977. Two summers
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were spent in the maintenance of way department repairing tracks and installihg ties, and three
summers were spent in the engineering department as a surveyor involved in upgrading and
construction of trackage and new facilities to haﬁdle Powder River coal growth.

[ earned a Bachelors Degree in Civil Engineering, and an Master of Business
Administration from Gonzaga University in 1978. I am a member of The American Railway
Engineering and Maintenance of Way Association.

.1 am submitting this Verified Statement in support of BNSF’s Comments on the
Environmental Appendix filed by Dakota, Minnesota & FEastern Railroad Corporation
(“DM&E”) in Finance Docket No. 34177. The action contemplated in that Environmenta]
‘Appendix, lifting the Board’s prohibition on DM&E’s ability to route Powder River Basin
(“PRB”) coal traffic over lines it acquired from I&M Rail Link, LLC (“IMRL”), would directly
affect BNSF’s operations in a number of ways, which I describe in more detail below. In
addition, DM&E claims in its Environmental Appendix that its acquisition of the former IMRL
" lines would not affect its routing decisions. For reasons set forth below, my experience indicates
that significant routing changes are inevitable under the circumstaﬁces surrounding DM&E’s
acquisition of the former IMRL lines.

A. The Effect of PRB Coal Traffic at Savanna, Illinois

The former IMRL line between connections with DM&E in northern [owa and southern
Minnesota and Chicago, now the lowa Chicago & Eastern (“IC&E”), to be used for handling
coal traffic originating on DM&E’s Powder River Basin route as outlined in DM&E’s November
8, 2006 ﬁliﬁg to the STB, is crossed by BNSF’s northern transcontinental main liné at grade at
Savanna, Illinois, located on the east shore of the Mississippi River which forms the lowa-

 Hlinois border at this point. This BNSF line splits into two main BNSF routes just south and east
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of the IC&E crossing in Savanna, with one route connecting to Chicago, and the second route
connecting to other major BNSF routes and a main BNSF freight classification yard at
Galesburg, Illinois. Just east of Savanna, south of the crossing with IC&E, these routes combine
into BNSF’s main line to St. Paul and Minneapolis, Minnesota, the northern plains states, border
crossing points with Canada, and the Pacific Northwest. See BNSF Chicago Division maps,
attached as Exhibit 1. The BNSF lines carry an ever-increasing volume of time-sensitive
intermodal traffic, as well as significant volumes of single commodity unit train and mixed
industrial products shipments. In October, 2006 BNSF operated an average of 42 trains per day
over the Savanna IC&E crossing, of which 23 were intermodal trains and 19 were other types of
freight trains. Many of the intermodal trains carry time sensitive UPS, US Postal Service, and
other time sensitive less-than-truckload and truckload traffic between Chicago, the Twin Cities,
and the Pacific Northwest. Trains with the highest time sensitivities on BNSF are given “Z”
train symbols in our systems so that everyone involved in the operation of these trains knows that
delays to these trains must be minimized. This route carries a greater volume of intermodal
traffic than any other route on the BNSF system other than the heavily utilized transcontinental
main line between Chicago and California. By comparison, IC&E train volumes through
Savanna currently range up to three trains per day in each direction.

The mainlines of both BNSF and‘I:C&E are double tracked at the point they cross in
Savanna. Thus, there are actually four “diamonds,” or physical track crossings, within the
Savanna “interlocking.” (In this context, an “interlocking” is a location where trackside Signals
governing train movements are operated either by dispatchers or, in this case, by a trackside
inierlocking machine on an automatic basis, to permit trains on one track to safely cross over

~ other rail tracks). BNSF, as the “junior” railroad at this location—its predecessor rail line



reached Savanna after the initial predecessor of the IC&E—is responsible for méintaining,
repairing and renewing the crossing infrastructure and diamonds for both carriers, as is a
common rail industry practice. Use of the crossing is controlled by an “Automatic” type
iﬂterlocking machine and trackside signals, in which permission for a train to pass through the
interlocking and cross the line of the other railroad is generally provided on a “first come, first
sewe” basis, depending on when a train enters an approach cleariné circuit on each track leading
up to the interlocking on all sides, witﬁout prioritization by type of train. Once a train on either
railroad occupies the approach clearing circuit, the signal for that train will clear and remain
~cleared until the train’s move is completed through the interlocker. If the other railroad wa_nts.
use of the interlocker for movement of a train prior to a train of the first railroad occupying the
interlocker, they must begin a release sequence using a combination of waiting time, pushing a
release button, and having their train occupy the interlocker.
For example, a westbound BNSF train (which ‘travels geographically northbound across
the IC&E tracks) will enter the approach clearing éircuit at Plum River, which is located 2.5
miles east of the IC&E crossing. Assuming there are no IC&E trains on any of the IC&E
approach circuit trackage or other problems, the “home” signals at the crossing will be cleared
for the westbound BNSF train to proceed at up to 35 mph, the current BNSF timetable speed
limit, through the crossing. If the BNSF train is delayed between Plum River and the crossing
(for example, to change crews at the Savanna Yard office located between Plum River and the
- Savanna Interlocking), and during that time an IC&E train initiates a release sequence and
obtains a signal to occupy the Savanna Interlocking, then the BNSF train Will have to wait for the

IC&E train to clear the interlocking.



The IC&E approach circuits for the BNSF crossing at Savanna extend 8,324 feet, or 1.58
- miles to the west of the interlocking, or to .the end of their doubletrack at the east end of their
Mississippi River drawbridge, and 8,318 feet, or 1.58 miles to the east, which would be to the
cast end of the IC&E Savanna svyitching yard. IC&E’s Savapna switching yard includes a few
yard tracks located on both the north and south sides of the IC&E double main line just east of
the interlocking. The west switches from the main lines leading to these trécks are located
aﬁproximately 600 to 800 feet east of the interlocking signals at the BNSF crossing. Becaﬁse the
switches face west, any switching performed by the IC&E that includes more than approximately
10 to 12 car lengths will pﬁysically block the crossing for BNSF trains. Therefore, when IC&E
is switching or occupying their approach clearing trackage ieading to the BNSF crossing.at‘ |
Savanna, BNSF is unable to have trains operate through the Savanna crossing through the
normal automatic operation of the interlocking equipment.

This physical configuration of the Savanna interlocking presently regularly blocks
BNSF’s transcontinental trains at the Savanna crossing while the IC&E switches the IC&E yard
tracks at Savanna, even without the potential addition of PRB unit coal trains @acfl day t_hroﬁgh
Savanna on the IC&E route. For exarhble, 1 ﬁersonally observed the following sequence of
events at the Savanna crossing between 2:30 pm and 3:30 pm on November 30, 2006:

1) A IC&E westbound train with seven locomotive units on the head end arrived at

Savanna and stopped in front of a yard office type building located approximately one-

half mile east of the BNSF crossing at about 2:30 pm. At 2:47 pm 1 observed an

eastbound BNSF intermodal stack train traveling from Seattle to Chicago, *S SEACHIS
26A” cross the IC&E carrying 206 containers. This BNSF train had apparently entered

‘the approach clearing circuit, which extends west 16,542 feet on the BNSF main line, just

prior to the IC&E train entered it’s approach clearing circuit, which extends 8,318 feet
east along its main line (approximately to the east end of the IC&E Savanna Yard).

2) At 2:54 pm, the IC&E train pulléd up to the west end of the IC&E Savanna yard on
the south main line and stopped just short of the west end switch into the yard.” At 2:55
pm, the seven locomotive units were uncoupled from the train and pulled forward to clear



the yard switch and stopped. The front end of the power consist was still several car
lengths from the westbound home signal governing movement through the interlocking.

3) At 2:56 pm, the IC&E power reversed direction and backed through the diverging
side of the switch to couple on to eight freight cars sitting on the west end of the yard
track (there were many more cars on the yard track east of the eight cars) to make a pick-
up. At this point, it was clearly occupying the control circuit for the Savanna
interlocking, giving it priority and stopping movements by BNSF through the crossing.

4)  Meanwhile, westbound BNSF train Z CHCSSE7 30A, a time sensitive Chicago to
South Seattle intermodal train, reported arrival at BNSF Savanna (1.4 miles east of the
interlocking, clearly within the approach clearing circuit which starts at Plum River) at
2:53 pm, 1 minute ahead of schedule. This train had apparently not passed Plum River
and entered the approach clearing circuit for the Savanna Interlocking at Plum River
before the IC&E took control of the interlocking. The Z CHCSSE7 30A pulled slowly up
to the home signal at the interlocking where it finally came to a full stop at 2:59 pm.

5) . Atabout 3:03 pm, the IC&E locomotives started pulling the eight freight cars out of
the yard track. Because of the length of the eight cars, most of the locomotive consist
crossed the interlocking, physically blocking the BNSF main.

6)  After stopping and reversing the turnout, the IC&E shoved back to its train and
cleared the interlocking by 3:06 pm.

7)  The BNSF Z CHCSSE7 30A started moving at 3:07 pm, 12 minutes behind its
schedule time, and the end of the train cleared the interlocking at 3:10 pm.

8)  Once the BNSF train was fully across and clear of the Savanna crossing, the
'~ DM&E train apparently received a signal (which I was not able to observe from my

vantage point) and started moving west at 3:13 pm across the BNSF diamonds at what 1

estimate to be about 10 mph. The last car of the 7 unit locomotive consist and 52 car

train cleared the interlocking at 3:18 pm, physically blocking the BNSF crossing for
about 5 minutes.

In the scenario I observed, the BNSF “Z” train was delayed 13 minutes. Had IC&E been
running a coal train with 135 cars, the delay could have been more like 20 minutes due to the
additional length and generally slower acceleration characteristics of such a train. With the
IC&E’s Mississippi River drawbridge only about two miles west of the BNSF crossing, and the
IC&E yard immediately east of the crossing, it does not appear that IC&E coal train speeds

would be much more than the approximately 10 mph that I observed for the freight train in

moving across the BNSF routes. Given that BNSF operates an average of 42 trains per day



through this interlocking, of which 2.3 are intermodal trains and 19 are other types of freight
- trains, adding coal trains at these slow speeds on the IC&E through Savanna interlocking would
impact timely performance for BNSF trains, many of which are highly time sensitive. I will also
note that the BNSF also has a small yard at Savanna located east (geographically south) of the
IC&E crossing, however BNSF’s “Special Conditions” instructions for Chicago Division
operations requires BNSF trains operating into and out of BNSF’s Savanna yard to either be able
to operate clear of crossings and signal circuits or, if unable to do so, to switch from the east end
(away from the IC&E crossing) of the yard. BNSF’s Trainmaster in charge of the territory
confirmed to me that switching is not performed at the west end of the yard nearest the crossing
to ensure the IC&E crossing is not blocked, except possibly in rare emergency instances when a
train has to set out or pick up cars in the yard for some reason. I certainly did not observe any
evidence of switch movements on the BNSF while [ was present at the west end of the BNSF
yard. While I have confirmed BNSF has implemented rules to ameliorate congestion at the
crossing caused by BNSF, I am unaware of any similar operating rules in effect for IC&E.

The delays I observed on November 30, 2006, were neither unusual nor particularly
severe. Following are a sampling of delays due to IC&E occupanc':y of the Savénna crossing as
reported by train crews and dispatchers between November 16 and November 22, 2006:

11/16/06 S LAWNSAA4 16 (LaCrosse-Chicago Stack Train) - 00734” delay
11/16/06 X HWMCHC4 14 (Empty grain train) 01°27” delay

11/17/06 M LAWGALL1 17 (LaCrosse-Galesburg Manifest freight train) 01°58” delay

11/18/06 G HNLBRCS 16 (Loaded grain train) 02’07 delay
11/21/06 Z STPCHC9 21 (St Paul-Chicago time sensitive intermodal) 00°40” delay
11/21/06 Z SSECHC1-18 (Seattle-Chicago time sensitive intermodal) 00’15 delay



11/22/06 Z CHCSSE9 22 (Chicago-Seattle time sensitive intermodal) 00’15” delay

And another set of examples on one day, December 5, 2006:

12/05/06 V TACLPCI1 29 (Tacoma-Logistics Park Chicago vehicles) 01°00” delay
12/05/06 H PASCWY1 02 (Pasco-Conway time sensitive manifest) 01°15” delay
12/05/06 Z STPCHC9 05 (St Paul-Chicago time sensitive intermodal) 01°05” delay

12/05/06 Z PTLCHCI1 03 (Portland-Chicago time sensitive intermodal) 00°25” delay*
*was delayed by train ahead held by IC&E crossihg.

What is not evident from these records are delays to other BNSF trains in this area, but
not in Savanna proper. Given the current average of 42 trains per day through Savanna, BNSF
' has a train passing through Savanna on average every 34 minutes, or every 68 minutes in each
direction. Trains do not, however, operate in an evenly spaced manner, and often times tend to
“fleet” due to dispatching convenience (especially to accomodate single track sections such as
those east of Savanna toward Chicago on one line and toward Galesburg on the other line) and
for commercial reasons (cutoff times for sorting of packages, for examplé, tends to cluster
departure and arrival schedules for intermodal trains). Therefore, a BNSF train delayed at
Savanna for more than 30 minutes may start to delay trains operating behind it, as shown above
with the last two train delay examples. In short, delays at Savanna result in a ripple effect,
causing other train delays both downstream and upstream from Savanna.

Clearly, these types of delay would only increase with the introduction of coal trains on
the DM&E, and could cause additional impedance in BNSF’s ability to reliably move traffic on
these corridors. One of the results of the type of automatic interlocking signal machine in place
at Savanna is that it does not differentiate between trains — as a result, a time sensitive intermodal

train on one railroad can be prevented from crossing at Savanna by a less time sensitive local



train or yard switching activity on the other railroad. This is of particular concern during times
such as peak season when considerable amounts of time sensi_tive UPS and US Postal traffic
moves across this corridor.

Another factor that could potentially cause delays to BNSF trains at Savanna is that the
west end of the IC&E double track converges into a single track jhst cast of the IC&E
drawbridge over the Mississippi River, 1.7 miles west of the BNSF crossing. This raises the
question of the time neceséary to clear westbound 135 car unit coal trains with three locomotives
(as described by DM&E as a typical PRB coal train), extending nearly an estimated 7,400 feet,
between the BNSF crossing and the end of double track without causing delays to BNSF trains
by occupying the approach signal circuits if the bridge over the Mississippi River is opened for
river traffic, or whether such trains can be held back east of the Savanna crossing when the
bridge is opened. In addition, there is a possibility that eastbound coal trains could have to hold
back between the river and the BNSF crossing on an approach signal circuit if the IC&E Savanna
vard is blocked by switching activities or other trains, causing the interlocking to hold BNSF
trains, at least until a release sequence has been executed, which can take 15 minutes or more.

As a practical matter, the automatic interlocking equipment at Savanna was designed to
accommodate through movements, not switching operations at adjacent railyards meshed in with
through operations. Further, by operating on a “first come, first serve” b.asis, the ability to
maintain train schedules and priorities differentiating high-speed truck-competitive intermodal
trains with other priority trains including local freight trains and yard switchers is lost.

During 2004, BNSF and IC&E personnel ‘met and discussed remedies to train delays.at
Savanna on a number of occasions, identifying a number of solutions to the delays associated

with the present operations of BNSF and IC&E through Savanna. Solutions discussed included



construction of a switching lead from the IC&E east most track to tie it into the BNSF yard and
use one of the BNSF yard tracks to give the IC&E a lead that would be up to a mile long, This
would permit through train operations Without being impeded by local switch movements as well
as changes to the interlocking equipment, including changing it to dispatcher control in lieu of
the present “automatic” operation. Dispatcher control would ensure the safety of trains while
removing the need to run the timeout sequence to gain use of the interlocker from the other
railroad. Also discussed were proposals for software that would not allow one road to run
several trains if the other road has requested access. No agreements were reached subsequent to
the discussions in 2004 to change any track configurations or dispatching or control processes,
and such changes to relieve the present ongoing train delays at the Savanna crossing have not
been implemented.

In view of potential increases to the number of IC&E trains operating through Savanna as
a result of adding PRB unit coal trains, these issues need to 'be vetted and multiple solutions
should be considered for further study. A detailed study of a combination of various remedial
measures could be (but has not been, to my knowledge) undertaken, including, but not
necessarily limited to a study of the possibilit_y of méving IC&E switching to the east end of their
yard, moving the west switch further east, or switching shorter blocks of cars; making sure there
is a clear track through the Savanna yard before an IC&E eastbound train is allowed to leave
Sabula (on the west side of the IC&E Mississippi River bridge) for Savanna; increasing IC&E
speeds through the interlocking if possible; and, if appropriate, changing the operation of the
interlocking to ensure that delays to time sensitive BNSF trains are avoided.

Another possible problem could result from the impact of limited freight train operations

during Metra commuter train rush hours into and out of Chicago, resulting in the bunching of
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trains and possible further delays at Savanna. BNSF and other railroads operating iﬁto Chicago
on Metra Commuter lines operate in line with dispatch protocols/Which limit freight operations
duriﬁg morning .and evening weekday commuter train rush hours (typically about 6:00 am to
9:06 am énd abou‘; 4:00 pm to 6:30 pm). This tends to cause a “bunbhing” of trains just prior to
and after the rush hours, both on the commuter lines as well as the adjacent freight only lines of
the raﬂroads leading into the Chicago commuter zone and at interchanges in Chicago. Because
this is a daily occﬁrrence, trains are scheduled and crews are called to go on duty around these
rush hour periods.

The IC&E and BNSF lines between Savanna and Chicago are approximately the same -
distance. On the IC&E, the crossingv is at milepost 138.3, anﬁ én the BNSF the crossing is
milepbst 143.7, both measured from the same point, Chicago Union Station. Therefére trains
that are bunched intq and out of Chicago before and after commuter rush hours on different
Chicago—area cofnmuter routes could arrive at and pass through Savanna at épproximately, the
séme time. The additional delays so generated coﬁld have a very negétive impact for Chicago
bound trains moving, for example, to BNSF’s Cicero intermodal facility lécated on BNSF’s
Metra route between Aurora and Chicago if, in a hypotheticél example, a BNSF train is
scheduled to arrive in Cicero at 3:00 pm, shortly before the weekday afternoon Metra rush hour
period, but because of a delay at Savanna, must be held out of Metra territory west of Allrora,
Illinois until 6:30 or 7:00 pm. The delay could be even more suEstantial if crews on delayed
trains from‘ Minneapol@s/St. Paul, which goi on duty at LaCrosse, Wisconsin, do not have eﬁough
time under Hours of Service laws to complete their runs, and need to be relieved with

replacement crews prior to arrival in Chicago.
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Clearly, the cumulativé effects of all of these delays could pose the potential for a serious
impedance in BNSF’s abﬂity to rﬁove traffic reliably. This is of concern any time, but
particularly on a BNSF route such as this during “peak season” between Thanksgiving and
Christmas when considerable amounts of time sensitive UPS and US Postal traffic moves across
this corridor.

B. Impacts to BNSF Traffic in the Chicago Gateway

- DM&E’s Environmental Appendix does not explain what routes beyond the end of IC&E
thi‘ohgh Chicago. DM&E plans to use for its PRB coal unit trains. As a general matter, the
former IMRL lines enter Chicago to the north of the BNSF and UP lines. Because most
connecting carrier interchanges are on the south sid¢ of Chicago, trains to and from the former
IMRL lines would inevitably have to operate across more route miles of Chicago area terminal
trackage than BNSF’s trains to reach other railroads including major Eastern rail carriers.

Ffom Randall Road, just east of Pingree Grove and west of Elgin, where the IC&E enters
Metra trackage, there are three ways to route its PRB coal traffic for Chicago interchange: |

1) DM&E could route its PRB coal traffic into the Chicago Gateway via the Belt
Railway of Chicago (“BRC”). The BRC is a primary route for BNSF interchange trains (two
originations and three terminations daily). The BRC’s at-grade, manual interlocking at Nerska,
which crosses BNSF’s main line between Eastern connections, its Corwith intermodal facility,
and its premier Transcon route to Califomia.and the Southwest as well as on BNSF’s route
between its Corwith and Cicero intermodal faciliti¢s, is already a source of delay for BNSF .
trains. Especially m the absence of a grade separation, the addition of PRB coal trains from the
former IMRL lines to the BRC could exacerbate those delays for BNSF and.the other carriers

that currently use the BRC for interchange.



2) DM&E could route its PRB coal trafﬁ§ into the Chicago Gateway via the Indiana
Harbor Belt Railroad (“IHB”). BNSF uses the IHB as a primary interchange route, as do a
number of other rail carriers. As a result, the northern end of the IHB line between Franklin Park
and Argo already suffers from considerable rail traffic congestion. BNSF’s delays are especially
severe at McCook, another at-grade, rail-to-rail crossing of BNSF’s Transcon route to the
Southwest and California. If DM&E were to route its PRB coal trains along the former IMRL
lines to the THB, the result could also increase congestion delays. In addition, this route has a
number of rail-highway at-grade crossings, in comparison to BNSF’s largely grade-separated
main lines through the urban areas of the City of Chicago.

3) DM&E could route its PRB coal traffic into the Chicago Gateway via the Elgin Joliet
& Eastern Railroad (“EJ&E”). The EJ&E lines currently have limited capacity. Shipments from
BNSF and other rail carriers already tax that capacity to th¢ point that delays occur between
Joliet and Eola, and EJ&E and BNSF have cooperated to fund needed track and signal capacity
on this route. Again, the addition of DM&E’s PRB coal traffic traveling to and from the former
IMRL lines over EJ&E would worsen these delays, to the detriment of BNSF and any other
cérrier routing their trains on the EJ&E lines.

C. Diversion of DM&E’S PRB Coal Traffic to the Former IMRL Lines

DM&E’s Environmental Appendix indicates that its planned routings into Chicago have
not changed at all as a result of its acquisition of the former IMRL lines. This assertion is not
consistent with my experience in similar situations. Acquisition transactions virtually always
provide benefits for the acquiring carrier; indeed, such béneﬁts are often the justification for the
acquisition. For example, the acquiring carrier would often be able to divert traffic that it
.otherwise would have had to interchange with another carrier onto its newly-acquired lines,
thereby eliminating interchange costs, frequently extending its revenue haul, and creating single-
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line service. Even in cases where the single-line route covers more foute miles than the
interchange route, the operating éfﬁciencies and other considerations that result from a long-haul
over a single network make the single-line service more economically desirable for the operating
carrier.

In this case, DM&E would almost certainly gain operating efﬁciencies by routing more
of its PRB coal onto the former IMRL lines now that it owns those linesi than it would have When
those lines required an interchange. These efficiencies are a result of reduced overhead and
higher share of revenues that a longer haul would produce for the DM&E, and the increased
number of direct interchange opportﬁnities that would be available to DM&E, particularly in the
Chicégo area.. Prior to DM&E‘acquisition of the IMRL, the attractiveness of routing trains to
Chicago via the IMRL would not have been as compelling. Routing through Minnesota City and
interchanging with the CP to take trains to Chicago, for example, would give the DM&E its
longest possible haul, and the overall route to Chicago would be almost 100 route miles shorter
than the IMRL, now IC&E route. The CP route between Minnesota City and Chicago is already
constructed to handle large volumes of trains efficiently, and upon approach to Chicago, either
the IMRL or the CP have similar Metra and interchange constraints to deal with; indeed, the CP
and IMRL routes converge into Athe same Metra corridor between Bensenville and Cragin, on
Chicago’s northwest side.

The former IMRL, current IC&E route, on the other hand, is not only much longer, but
also is a less robust track structure and physical plant requiring significant investment in track
upgrades to handle several coal trains per day. As an example, a spot inspection of former IMRL
trackage between Savanna and Pingree Grove, Illinois revealed a largely single track railroad

- with mostly jointed 131 pound per yard rail manufactured in 1939. Based on my observations of
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similar trackage dur_ing BNSF coal expansion in the late 1970°s and eérly 1980’s, and in
reviewing these track conditions with BNSF Engineering personnel, this trackage could certainly
require upgrading to welded rail, along with significant tie replacement and surfacing, within the
first three to five years of such operation in view of DM&E’s plans for routing of up to three
135-car, 110 or more tons of lading per car, unit trains over this route.

Since IMRL, as a stand-alone operation, had traffic densities over this route
approximating tbday’s IC&E volumes of up to three trains per day in each direction, and had a
number of locations with a less robust track structure in its network, this track structure has
proven to be robust enough to handle the number of trains and volume of freight traffic it has
been called upon to accommodate. Information on IC&E capital spending for line rehabilitation
available on their website appear to bear this view out. Between 2004 and 2006, the capital
project information provided on DM&E’s public web site indicates that they replaéed 37,000
crossties, or an average of 296 crossties per mile, and 8,000 feet of rail (plus possibly some curve
rail), and repaired several bridgés on the 100.5 route miles of their trackage between Sabu_la,.
Iowa, just across the Mississippi River from Savanna, IL and their end of track at Randall Road,
just east of Pingree Grove, Illinois. This level of spending appears to reflect normal ongoing
maintenance requirements for current rélatively low traffic volumes (estimated at up to three
trains per day in each direction) on the IC&E in this territory. I estimate this spending could
have to be increased substantially to accommodate multiple coal trains daily, primarily to replace
the jointed rail with continuous welded rail and associated improvements in ties and ballast
sections. As part of DM&E and with the ability to route additional traffic over these route, these
investments could undoubtedly be viewed with less riék, since DM&E ‘would have much mbre

control of where the traffic could flow between its expanded network and the Chicago gateways.
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D. Calculation of Increase in DM&E Traffic

As part of my work on BNSF’s comments to DM&E’s Environmental Appendix, I
directed the preparation of calculations to project annual gross-ton nﬁle increase in traffic that
would occur if DM&E were to route its PRB coal trains via’the former IMRL lines. The initial
step in these calculations is the projection of baseline freight rail density on the former IMRL
lines to 2011. That projection was performed in the following manner. First, historical freight
rail density data from was obtained from lowa DOT for the former IMRL line segments from
Owatonna, MN to Pingree Grove, IL. (The most currént data available from Iowa DOT is daté
for the year 2005.) Growth rates in freight on these lines was projected using data provided by
IC&E and IMRL to Towa DOT for the years 1995-2005." (Data was incomplete for some of
these years.) This projection yielded an annual growth rate of between -1.7% and 11.5%,
depending on the segment. By applying these growth rates for each year from 2005-2011 to
DM&E’s 2005 traffic level as reported to Iowa DOT, baseline or “business as usual,” increases
in freight tonnage on the former IMRL lines was forecasted to be between 7 million and 14
million tons per mile, depending on the segment.

The next step in the calculations that appear in BNSF’s comments was to compare the
baseline/“‘business as usual” scenario described above to various projected levels of PRB coal
traffic. Two separate sources were used for projections of DM&E’s PRB coal traffic. The first
source was the projection of additional freight trains per day };rovided by DM&E in Exhibit B of

their Environmental Appendix. (To convert DM&E’s trains/day figures into million annual

: I selected a ten-year time frame simply for purposes of this estimate. It appears to give

reasonably accurate growth estimates based on my knowledge.
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gross-tons, BNSF’s internal knowledge of coal train weights was applied.?) The second source
was the range of possible annual coal volumes employed in the DM&E Construction EIS: 20
million, 50 million, and 100 million tons of PRB coal annually. The next step was to compare
each of these projected levels of PRB coal traffic to the baseline/“business as usual” scenario in
2011. In all scenarios and on all segments, the additional PRB coai traffic represented an
increase of well above the threshold values of 100% for areas in air quality attainment and 50%

for areas in non-attainment.

: The calculation assumes that half of the trains projected would be loaded with coal and half would be

empty. BNSF internal figures show that a typical unit coal train of 135 cars weighs 18,044 tons loaded and 2,930
tons empty. _
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