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833 Carnoustle Drive * Brudgewater, NJ, 08807
Phone: (908) 361 — 2435 Email: CNJRail@Yahoo.com

December 4, 2006.

Honorable Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20006

Re: Finance Docket No. 33388 (Sub-No. 100) CSX CORPORATION AND
CSX TRANSPORTATION, INC., NORFOLK SOUTHERN CORPORATION
AND NORFOLK SOUTHERN RAILWAY COMPANY —CONTROL AND
OPERATING LEASES/AGREEMENTS — CONRAIL INC. AND
CONSOLIDATED RAIL CORPORATION

Correction of CNJ Rail’s Comments

Dear Mr. Williams,

CNJ Rail Corporation hereby fequests that the Board please accept the following letter
and the corresponding corrected filing into the record in the above captioned proceeding.

Pursuant to the Board’s decision of November 22, which modified the Board’s
procedural schedule and established December 1, 2006 as the due date for comments by
interested parties, CNJ Rail timely filed its comments in the above captioned proceeding.

However, CNJ, in its first efforts to use the Boards E-filing service, accidentally attached
a copy of a preliminary draft of our comments, instead of our final version, by mistake.
As a result, those comments were published on the Boards website on December 1.
Those published comments were not the comments that were supposed to have been
submitted.

The mistake was brought to the undersigns attention today. CNJ Rail immediately made
contact with the petitioners to inform them of the mistake, and the correct filings have
been once again served on all parties of record. Furthermore, CNJ Rail made contact with
both Nancy Beiter and Barbara Saddler inquiring on how to best correct our mistake.
They suggested this letter and to immediately forward onto the Board our corrections.



Attached hereto are CNJ Rail’s coiﬁments in the above proceeding.

CNJ Rail apologizes to the Board for not sending the correct comments to begin with. We
ask the Board to except these corrected comments into the record.

On Behalf of CNJ Rail Corporation

Respectfully submitted,

73/ ‘{/?‘((' (7 C%%e(x/;meyex

Eric S. Strohmeyer

Vice President, COO

CNJ Rail Corporation _
(908) 361 — 2435 (direct line)
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Statement of Interest in this proceeding:

1. CNJ Rail Corporation, on January 26, 2006 filed its notice of intent to participate
as a party of record in the above captioned proceeding via fax and regular mail.
The Board received CNJ Rail’s notice on February 5, 2006.

2. Inits filing of January 26, 2006, CNJ Rail clearly gave its mailing address for
service in the proceeding as 833 Carnoustie Drive, Bridgewater, NJ 08807.

-3. Inall the filings made by Norfolk Southern early in this proceeding, NS and CR
in this proceeding correctly served documents upon CNJ Rail at the 833
Carnoustie Drive address.

4. However, NS, and CR have apparently sent copies of filings in this case on
numerous occasions since then to an address at 838 Carnoustie Drive.

5. CNJ Rail never received those pleadings sent to the 838 address. As such, CNJ
was never properly served in those filings.

6. CNJ Rail has an interest in the outcome of this case.

7. CNJ Rail, by way of proxy, controls an entity called Eastern Railroad Investment
Corporation (Eastern), a NJ corporation. Eastern, in turn, owns 100% of an entity
called Somerset Terminal Railroad Corporation (Somerset), also a NJ corporation.

8. Somerset, in turn, is a Class Il carrier under the jurisdiction of this Board by

 virtue of its notice of exemption (FD 33999 - SOMERSET TERMINAL
RAILROAD CORPORATION--OPERATION EXEMPTION--A LINE OF
RAILROAD OWNED BY JOSEPH C. HORNER, served 2/13/01)



10.

1.

History

The Board is fully aware of the events so far in this proceeding. However, the
Board appears to be unaware of the history of what Bridgewater Resources, Inc.
(BRI) and the Board are calling the “Royce Spur”.

The “Royce Spur™ is actually a line of railroad under the jurisdiction of the
board.

On August 24, 1995, Conrail sold to Mr. Joseph C. Horner (Horner), a non
carrier, a right-of-way, from the northerly sideline of the Lehigh Line, near MP
57.25, to the southerly sideline of the CRNJ right-of-way at Milepost 58.4. See
the copy of the attached Deed, which is recorded in the Land Records of Somerset

County in Liber BK 2031, folio 320 ez. al. Mr. Horner then leased this right-of-

way to BRI, also a non-carrier. BRI is the petitioner in this proceeding.

. BRI subsequently invested millions of dollars into this right of way to restore

previously removed railroad infrastructure in order to resume rail service to BRI’s

. facilities located in the Township of Bridgewater, NJ. A connection was restored

14.

16.

17.

to the CR Lehigh Line near Port Reading Junction, located in the Borough of
Manville, NJ to allow rail service to resume to this right of way.

. The line at first was operated by BRI itself. In 2000, BRI and Somerset Terminal

Railroad Corporation, then a non carrier, reached an agreement whereas Somerset
would provide common carrier rail service over the restored right of way.

Somerset Terminal Railroad acquired a property interest in the line from Mr.
Horner in 2000 with the specific intent of creating a Class 111 rail carrier upon the
property. ‘ g

. Also it is important to note that BRI filed for Chapter 11 bankruptcy protection in

July of 2000. Today’s current management at BRI was the successful bidders in
bringing BRI out of Chapter 11. -

Somerset, in turn, filed a notice of exemption to acquire and operate a line of
railroad from Mr. Horner as a Class Il carrier under the jurisdiction of this board
(FD 33999 - SOMERSET TERMINAL RAILROAD CORPORATION--
OPERATION EXEMPTION--A LINE OF RAILROAD OWNED BY JOSEPH
C. HORNER, served 2/13/01)

At the time, the Board had one question, which, until November 27, 2006,
Somerset was unable to answer.

The Board asked: “How did Mr. Horner come into possession of a Liﬁe of
Railroad?”
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19.
Somerset believed that the right of way was not under the jurisdiction of the

21

22.

23,

24,

25.

26.

Somerset accepted Mr. Horner’s explanation that Conrail had abandoned the line:
Somerset was aware that large portions of the line, including the diamond, and the
switches into NJ Transit’s Raritan Valley line had been removed since the late
1980’s. '

Somerset forwarded unto the Board a copy Mr. Horner’s deed from Conrail.

Board at the time the deal was contemplated and executed.

. Somerset operated the property and held itself out as a common carrier over the

subject property.

Somerset, in October of 2002, assigned its interest in its line to the Morristown
and Erie Railway (FD 34267 - MORRISTOWN & ERIE RAILWAY, INC.--
OPERATION EXEMPTION--SOMERSET TERMINAL RAILROAD
CORPORATION, served 12/20/02)

A dispute to title in the line of railroad and other various property interests
emerged as a part of that proceeding.

On October 08, 2004 Standard Terminal Railroad of NJ filed a notice of
exemption (FD 34551 - STANDARD TERMINAL RAILROAD OF NEW
JERSEY, INC.--ACQUISITION EXEMPTION--RAIL LINE OF JOSEPH C.
HORNER) to acquire the same line of railroad.

Bridgewater Resources, Inc. the same entity petitioning the Board in this

_proceeding, filed comments in FD 34551 opposing the transaction and indicating

that the land issues in question were being handled by the US Bankruptcy court.
The Board granted overlapping authorities in the same line of railroad.

On'November 21, 2006, Mr. James Riffin filed a notice of exemption (FD 34963 -
JAMES RIFFIN D/B/A THE RARITAN VALLEY CONNECTING RAILROAD

- - ACQUISITION AND OPERATION EXEMPTION - ON RARITAN VALLEY

CONNECTING TRACK) Mr. Riffin states that he will negotiate to acquire the
line from either BRI or Conrail for the rights to the line. The track Mr. Riffin
proposes to acquire is also known as the “Royce Spur”, the Raritan Valley
Connecting Track, Reading Company New York Branch, Conrail Trenton line,
the Delaware and Bound Brook RR, etc. It is all the same line of railroad.

. CNJ Rail wishes the Board to note that this filing makes no less 4 filings

regarding the same line of railroad.

. BRI has in this pleading described the track in question as the ;‘Royfce Spur”. It is

in fact, the same line of railroad in the four above-mentioned proceedings. It is
also important to note that BRI derives its benefit to using what they call the



“Royce Spur” from a lease, approved by the US Bankruptcy court, for the same
line of railroad from Mr. Joseph C. Horner.

29. On November 28, 2006, Mr. Michael E. Allen, from W R Allen Associates, filed

anotice of intent to participate in FD 34963. Mr. Allen is a known person to be

' closely affiliated with Standard Terminal Railroad of New Jersey and as such

30.

31
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likely has detailed knowledge of the results of the bankruptcy court decisions
regarding the property interests in the BRI bankruptcy case.

Mr. Allen stated the foliow.ing in his notice:

“The-line in question is the same line which was the subject of STB
Finance Docket N0.33999 0 Somerset Terminal Railroad Corporation-
Operation Exemption-A Line of Railroad Owned by Joseph C. Horner,
STB Finance Docket No. 34267_0 Morristown & Erie Railway, Inc. —
Operation Exemption — Somerset Terminal Railroad Corporation; and
STB Finance Docket No. 34551_0 Standard Terminal Railroad of New
Jersey, Inc.— Acquisition Exemption — Rail Line of Joseph C. Horner.”

“The exact nature of the connection of this line with the General Railroad
System of the United States is also currently the subject of STB Finance
Docket No. 33388 (Sub-No. 100y CSX Corporation and CSX
Transportation, Inc, Norfolk Southern Corporation and Norfolk Souther n
Railway Company - Control and Operating Leases / Agreements —
Conrail Inc. and Consolidated Rail Corporation.”

“Further, the undersigned believes that the issue of title to the
underlying property was effectively resolved by action of the United
States Bankruptcy Court for the District of New Jersey in Docket
Number 02-05425-RTL Horner et al v. Somerset Terminal Raifroad
Corporation et al.” (emphasis added)

Mr. Allen is the first person of all the parties involved in this line of railrozid,
including BRI itself, to finally tell the Board that the bankruptcy court has finally
addressed a portion of the issues raised in previous proceedings.

. Not withstanding the bankruptcy courts” decision, a more devastating filing was

made by NS in the aforementioned filing of Mr. Riffin in FD 34963.

. On November 27, 2006, Mr. Robert D’ Zuro, a paral‘egal employed by Conrail,

gave a verified statement to NS indicating that the line known called the “Raritan
Valley Connecting Track™, aka the “Royce Spur”, et al., was indeed a line of
railroad and that no abandonment authority was ever sought for the line.



34. The main body of Mr. D’Zuro’s verified statement is included herein verbatim:

“1. My name is Robert D'Zuro. I am a paralegal employed in the law department
of Consolidated Rail Corporation ("Conrail™). I am giving this statement in support
of a motion to stay the subject proceeding being filed this date by Norfolk
Southern Corporation.

2.1 have been employed as a paralegal by Conrail since February 28, 1995.
During most of my employment with Conrail, I have been the principal paralegal
assigned to assist with abandonment proceedings filed by Conrail with the Surface
Transportation Board (and previously the Interstate Commerce Commission). As
part of that responsibility, I maintain and update as necessary the legal files for all
of the abandonments that have been filed (or considered for filing) by Counrail
since its creation in 1976.

3. In connection with the subject Notice of Exemption, | have reviewed the
abandonment files with respect to The Raritan Valley Connecting Track (the
"Line"). A Notice of Insufficient Revenue was filed by Conrail with respect to the
Line on or about October 31,1985. I also located in the file a memo from Charles

- Mechem, Esq., a former attorney in Conrail's Law Department, dated April
17,1986, which identified the Line as one of several for which Mr. Mechem had
"not drafted or filed applications {for abandonment) for one or more of several
reasons, including - (a) low priority... (b) lack of exhibits, and/or (¢) lack of senior
management approval.” There is no application or notice of abandonment or of
discontinnance of service in the file; accordingly, it appears that Conrail never
filed for abandonment or discontinuance of service with respect to the Line. There
is an e-mail from a Conrail property manager, dated December 2,1988,
confirming that a notice of abandonment or discontinuance of service for the Line
was never filed. (emphasis added)

VERIFICATION

I, Robert D'Zuro, verify under penalty of perjury that I have read the foregoing
verified statement and know its contents, and that it is true; and correct to the best
of my knowledge and belief. | further certify that | am qualified and authorized to
make this statement, ‘

Executed on November 27, 2006

Robert D'Zuro

35. CNI rail submits, that in light of the NS’s filing and the verified statement of Mr.
D’Zuro, the board should reopen this proceeding and allow for additional
“discovery in this matter. It clearly appears to CNJ Rail, that without an
abandonment filing, the 1995 sale of the Raritan Valley Connecting Track to Mr
Horner would have required the prior approval of the commission. CNJ Rail is
fully aware that approval was never sought.



The Issue before this board should be resolving the issue of the
unapproved sale of a line of railroad.

36. CNJ Rail will allow the other parties to continue with their arguments regarding the
property lines at CP Port Reading Junction. However, CNJ Rail asks that the board '
include in its discussion the repercussions from the NS admission regardmu the status of
the Raritan Valley Connecting Track, aka “Royce Spur et al.

37. While the board is fully aware of its” own rules, it is now faced with the indisputable
violation of its rules. As such, the board will need to address this issue before it can
determine what the parties to the transaction agreement intended at CP Port Reading
Junction.

38.49 U.S.C. § 10901 states a person other than a rail carrier may acquire a railroad line
- only if the Board issues a certificate authorizing such activity. 49 U.S.C. § 10903 states a
rail carrier who intends to abandon any part of its railroad lines, or intends to discontinue
the operation of all rail transportation over any part of its railroad lines, must file an
application relating thereto with the Board. An abandonment or discontinuance may be
carried out only if authorized by the Board. The Board, and its Commission predecessor,
has clearly stated: "It is well established that when a non-carrier, including a State,
-acquires a railroad, it must seek our approval under section 10901. See United States v.
California, 297 U.S. 175 (1936); lowa Term. R. Co. Acquisition and Operation, 312
I.C.C. 546, 549 (1961)". Common Carrier Status of States, State Agencies, 363 1.C.C.
132 133 (declded July 23, 1980), affd Simmons v. LC.C., 697 F.2d 326 (D.C. Cir.

1987)

39. In New York Dock Railway * Control - Brooklyn Eastern District Terminal”, Fin
Doc. No. 28250, 360 1.C.C. 60 (Decided February 9, 1979), the Commission promulgated
labor protective conditions to be imposed in railroad transactions. Scctlon 4, Notice and
agreement or decision, (a) and (b) states:

“(a) Each railroad contemplating a transaction which is subject to these conditions
and may cause the dismissal or displacement of any employees, or rearrangement
of forces, shall give at least ninety (90) days written notice of such intended

" transaction by posting a notice on bulletin boards convenient to the interested
employees of the railroad and by sending registered mail notice to the
representatives of such interested employees. Such notice shall contain a full and
adequate statement of the proposed changes to be affected by such transaction,
including an estimate of the number of employees of each class affected by the
intended changes. Prlor to consummation the pames shall negotiate in the
followmg manner:’



"(b) No change in operations, services; facilities, or equipment shall occur '
until after an agreement is reached or the decision of a referee has been
rendered.” (Emphasis added.}

40. In New York Dock Railway “Control - Brooklyn Eastern District Terminal ", Fin.
‘Doc. No. 28250, 354 1.C.C. 399, at 411 (Decided April 11, 1978) the Commission quoted
as follows from Southern Ry. Co. “Control - Central of Georgia Ry. Co., 331 1.C.C. 151,
163-169 (1967):

"the Commission explained that the employee rights to notice and negotiation
were indispensable prerequisites to approval of the transaction.” (Emphasis
added.)

Highlighted Contract Law

41. Conrail neither sought, nor obtained, prior approval from the Commission for the
abandonment of the Raritan Valley Connecting Line, discontinuance of all rail service on
the Raritan Valley Connecting Line, or the 1995 sale of the Raritan Valley Connecting
Line to Joseph C. Horner. Conrail’s unauthorized abandonment and discontinuance of all
rail service over the Raritan Valley Connecting Line violated 49 U.S.C. §10903. The
1995 acquisition of the Raritan Valley Connecting Line by Joseph Horner, a non-carrier,
violated 49 USC § 10901. ' |

42.49 US.C. §11901 (d) [1994 edition] states:

(d) a person knowingly authorizing, consenting to, or permitting a violation of
sections 10901-10907 of this title or of a condition of a certificate or a regulation
under any of those sections, is liable to the United States Government for a civil
penalty of not more than $5,000.

43. The courts have many cases in which they have previously addressed contract law.
The validity of a contract is determined as of the date the contract is made. National
Dairymen Assn v. Dean Milk Co., 183 F.2d 249, cert. denied 340 U.S. 876, 71 S.Ct.
122, 95 L.Ed. 637 (1950). It has long been held that a contract forbidden by an act of
Congress or against its policy would be void. Walworth v. Kneeland, 56 U.S. 348, 15
How. 348, 14 L.Ed. 724 (1853). A contract which is contrary to public policy and
violative of state or federal laws is void. Broxham v. Bordens Farm Products Co. of

- Hlinois, 53 F.2d 946 (C.C.A. 111. 1931). All contracts which provide for doing a thing
which is contrary to law, morality, and public policy are void. Lingle v. Snyder, 160
F.627, 87 C.C.A. 529 (Who. 1908). A contract in violation of provisions of a statute
prohibiting certain acts is void, whether the prohibition is expressed or implied. Harris v.
Runnels, 53 U.S. 79, 12 How. 79, 13 L.Ed.901. A contract which is expressly within the
prohibition of a statute, is void, although the statute does not declare, in so many words,



that all such contracts shall be void. The Pioneer, Fed. Cas. No. 11, - 177, Deady 72
(D.C. Or. 1864). A contract which is contrary to the requirements of a statute is void,
whether expressly made so by the statute or not. Lakos v. Saliaris, 116 F.2d 440 (C.C.A.
Md. 1941). A contract which cannot be performed without violation of a statute, is

void. National Transformer Corp. v. France Mfg. Co., 215 F.2d 343 (C.A. Ohio

1954). Mere words and ingenuity of contractual expression, whatever their effect
between the parties, cannot make permissible a course of conduct which is forbidden by
law. U.S. v. City and County of San Francisco, 60 S.Ct. 749, 310 U.S. 16, 84 L..Ed.1050
(1940), rehearing denied 60 S.Ct. 1071, 310 U.S. 657, 84 L.Ed. 1420. Any contract is
illegal if either the formation or performance is prohibited by statute or the
Constitution. Wolk v. Benefit Assn of Ry. Emp., 172 F.Supp. 62 (D.C. Pa. 1959). Every
contract made for or about any matter or thing which is prohibited and made unlawful by
any statute is a void contract, though the statute itself does not mention that the contract
shall be void, but only inflicts a penalty on the offender. Hutterian Brethren of Wolf
Creek as a Church of Sterling, Alberta, Canada v. Haas, 116 F.Supp. 606 (D.C. Mont.
1953).

44. The Board does not have the authority to exempt any of the labor protective

- procedures or agreements. See K & E Railway Co. *“ Abandonment Exemption - In~
Alfalfa, Garfield and Grant counties, OK, and Barber County, KS, AB 480-0-X,
(Decided December 31, 1996), at page 3; Norfolk and Western Ry. Co. * Abandonment
Exemption - In Cincinnati, Hamilton County, OH, Docket No. AB 290-184 X (Decided
May 13, 1998), at page 9. '

45. Prior to: discontinuance of service over the Raritan Valley Connecting
Line; removal of Raritan Valley Connecting Line track structure; abandonment of the
Raritan Valley Connecting Line Line; and sale of the Raritan Valley Connecting Line to a
non-carrier, Conrail:

(A) Failed to enter into any protective labor agreements with any employees
adversely affected by the unauthorized abandonment, discontinuance of service, removal
of track structure and sale of the Raritan Valley Connecting Line to Mr. Horner; and

(B) Failed to seek or obtain Commission authority to discontinue service on the
Raritan Valley Connecting Line of railroad, to abandon the Raritan Valley Connecting
Line Line, and to remove the track structure associated with the Raritan Valley
Connecting Line, all in contravention of 49 U.S.C. § 10903; and

~

(C) Failed to properly disclose to the purchasing party the proper status of the line,
thereby causing that individual, Mr. Horner, a non carrier, to be in violation of 49 U.S.C.
§10901.



46. BRI has made representations in this proceeding believing its claims to the “Royce
Spur” were undisputable. However, their claims now may be moot. If they have no
interest in the property they call the “Royce Spur” due to the unapproved sale of a line of
railroad, this whole proceeding is now a wasted effort.

and Hudson — Discontinuance of Track Rights. In that proceeding, then commissioner
Mulvey felt compelled to personally comment on his perception of that proceeding.

48. CNJ Rail believes the tone of that comment is appropriate here and reproduces those
comments herein: '

Commissioner Mulvey, commenting:

“While [ vote to approve the draft decision before us foday, I am concerned
about the procedures used by the railroads to obtain authorization for their
operating arrangements, especially the trackage rights transactions here. I find
that these dealings, when viewed collectively. constitute a significant
engagement among the carriers that will undeniably affect a number of their
~employees and possibly the rail competitive landscape of southern New York
State. | am concerned that the interrelated nature of and the significance of these
transactions— though complying with the letter of law-—might violate the
spirit of the class exemption for trackage rights agreements. Because the parties
to the MOU clearly regarded the transactions as related and, to some degree,
interdependent, I call into question the argument that the discontinuance is
limited in scope. It would have been preferable if the railroads had filed formal
applications for approval of these transactions, and if the Board had held a
hearing in these proceedings.”(emphasis added)

49. CNJ Rail believes the highlighted comments herein clearly show that at least one
member of this board was concerned over how a transaction was presented to the board
by the Class I railroads in that transaction.

50. Both NS, CR and to a much lesser degree, CSX, all objected to the discovery requests
of BRI regarding the disposition of the Raritan Valley Connecting Track by arguing it
was irrelevant. Yet, they possessed the very critical piece of information that could render
this whole proceeding moot: Information that would directly lead to the possible
setting aside of the very transaction that allows BRI to even access the area near CP
Port Reading Junction. :

51. What is even more disturbing to CNJ rail is not that the spirit of the law was violated,
but the actual law was vielated. There is no disputing the outcome of a judicial review
of this proceeding; the 1995 sale to Horner is in violation of the law.

52. Setting aside the unapproved sale of the Raritan Valley Connecting Line to Mr.
Horner seems to be the only option available to the Board in light of the CR revelation.



53 Approving the sale would set an undesirable precedent 1mplymg the Board’s
procedures could be ignored with impunity. The board decided, in STB Docket No.
AB-290 (Sub-No. 237X) NORFOLK SOUTHERN RAILWAY COMPANY -

- ABANDONMENT EXEMPTION — IN BALTIMORE COUNTY, MD, decided March

" 31; 2006, to reject NS’s petition due to procedural errors. These relevant paragraphs from
that decision are included herein verbatim:

The Board stated:

~ “As the petitioner, NSR has the burden to provide the Board with a
complete and accurate record as to what is proposed to be abandoned. NSR
also has an obligation to provide the public with accurate information about
its proposal to ensure that all potentially interested parties and members of
the general public have proper notice and the opportunity to participate in
the Board’s proceeding. Given the incorrect identification of the line’s ending
milepost in NSR’s petition, and the unresolved questions regarding NSR’s
identification of the Zip Codes and stations that would be affected by the
proposed abandonment, we are concerned that all interested parties and
communities may not have received adequate notice of this proposed
abandonment. Therefore, it would be inappropriate to go forward with this
proceeding.

In addition, other issues have been raised which have not been adequately
addressed by the parties. They include: (1) the “stranded” rail segment beyond
milepost UU-13.8 that extends from Baltimore to the Maryland/Pennsylvania
line; (2) the issue of whether approval of the transfer of Conrail’s assets to
MDOT in 1990 was necessary by the Board’s predecessor, the Interstate
Commerce Commission; and (3) the request to be exempted from the OFA
provisions of 49 U.S.C. 10904.

~ In these circumstances, we will deny this petition without prejudice to
- NSR’s refiling. Any new filing must be made under a new docket
subnumber accompanied by a new filing fee. Our denial of NSR’s petition for
- exemption moots the need to impose any labor protection or give any further
consideration to potential environmental issues.” (emphasis added)

54. It appeared to CNJ Rail that the board was concerned that all the interested parties
had not been noticed, and that the proceeding transaction, the 1990 line sale. had not
been adequately addressed first. '

55. In addition, since the legality of a contract is to be judged on the date of its execution,
and since selling the Raritan Valley Connecting Line to Mr. Horner without prior
Commission approval was contrary to 49 U.S.C. §10901, no amount of exemption can
alter the fact that on the date Conrail sold the Raritan Valley Connecting Line to Mr.
Horner, doing so without prior Commission approval, was illegal. And illegal contracts

. are void ab initio.

56. In Redmond-Issaquah R.R. Preserv. v. Surface Transp., 223 F.3d 1057 (9™ Cir. 2000),
the court upheld the Board’s revocation of an acquisition exemption and order
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~ compelling reconveyance of the Redmond-Issaquah line back to the BNSF. In that case,
the Board found that the purchaser of the line had misused the Board’s procedures.

57. CNJ Rail would argue totally ignoring the Board’s abandonment / discontinuance
of service / acquisition-of-rail-property procedures is even more egregious than
misusing the Board’s procedures. ’

58. Consequently, it would be appropriate, and in line with the Board’s prior precedents,
to set aside the unauthorized sale of the line of railroad to Mr.Horner.

59. CNJ Rail will note for the record that the following case is well known to this board
and its members. However, this board should remember it, now that it is faced with the
realization that there is an unapproved sale of a line of railroad.

In New York Cross Harbor R.R. v. Surface Transp. BD., 374 F.3d 1177 (D.C.
Cir. 2004), at 1181, the court stated:

“An agency acts arbitrarily and capriciously if it “reverse[s] its position in the
face of a precedent it has not persuasively distinguished,” citing Louisiana Pub.
Serv. Comm'nv. FERC, 184 F.3d 892, 897 (D.C. Cir. 1999). At 1187, the
court stated: “Finally, the STB neglected to mention its “statutory duty to
preserve and promote continued rail service, [citations omitted] and, specifically
in the context of the “abandonments or discontinuance of rail service,” that one of
its “function[s] ... is to provide the public with a degree of protection against the
unnecessary discontinuance, cessation, interruption, or obstruction of available
rail service.” '

60. In addition, Somerset Terminal, BRI, Horner, the Morristown and Erie, and Standard
Terminal Railroad would all have significant, valid, financial claims against Conrail for
misrepresenting the status of the Reading connector to Mr. Horner.

61. CNJ Rail asks that the board to fully consider in this decision the effects of the
unapproved 1995 sale of a line of railroad to Mr. Horner. The outcome of that will have a
direct impact on how the board should handle this current proceeding.

62. In closing, CNJ Rail asks the Board the following question:

How can the Board make a decision regarding what the parties to the
transaction agreement intended at CP Port Reading Junction if,
infrastructure that should be there, is actually not there, due to CR’s
illegal abandonment and subsequent unauthorized sale of the
northern portion of what is today’s CSX Trenton line?

63. CNJ Rail believes the Board cannot address the issue of defining boundaries and
resolving what the parties actually intended at CP Port Reading Junction without first
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addressing the issues of the unauthorized abandonment and subsequent unapproved sale
of a line of railroad. Furthermore, to ignore the unapproved sale of a line of railroad
would set a very bad precedent that this board will likely regret for years to come.

On behalf of CNJ Rail Corporation

Respectfully submitted,

/s ! Eric . Sfmﬁmgyer

Eric S. Strohmeyer
Vice President, COO
CNJ Rai] Corporation
833 Carnoustie Drive
Bridgewater, NJ 08807
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I HEREBY CERTIFY, that on this 1%

CERTIFICATE OF SERVICE

day of December, 2006, a copy of the

foregoing Comments of CNJ Rail Corp, was either emailed, or mailed, postage prepaid,
or by fax to each of the parties listed below.

Christopher A. Mills

Kendra A. Ericson

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Peter J. Schultz

CSX Corp.

Suite 560

1331 Pennsylvania Ave, N.W.
' Washington, D.C. 20004

John F. Lettiere
Commissioner, New Jersey
Department of Transportation
P.O. Box 6000

_ Trenton, NJ 08625-0600

Richard A. Allen, Esq.
Zuckert, Scoutt & Rasenberger
Suite 600

888 Seventeenth Street, N.W,

~ Washington, D.C. 20006-3939

/S/Z&JJ%W

Eric S. Strohmeyer

Jonathan M. Broder

VP Law & General Counsel
Consolidated Rail Corp.
Two Commerce Square
2001 Market Street
Philadelphia, PA 19103

Dennis G. Lyons, Esq.
Amold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202

George D. Warrington
Executive Director

N.J. Transit

One Penn Plaza East
Newark, NJ 07105-2246

James A. Squires

Senior Vice President-Law
Norfolk Southern Corp.
Three Commercial Place
Norfolk, VA 23510-9241
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John K. Enright
Associate General Counsel
Consolidated Rail Corp.
1000 Howard Boulevard
Mt. Laurel, N.J. 08054

Paul R. Hitchcock

Law Departinent

CSX Transportation, Inc.
500 Water Stréet
Jacksonville, FLL 32202

State Review Process
Office of the Governor
P.O. Box 001

Trenton, NJ 08625

Mr. Jim Riffin

Raritan Valley Connecting RR
1941 Greenspring Drive
Timonium, MD



