DR. DANIE] R. FIEHRER

P,Q. Bux 1004 . HIELENA, MONTARA 539624-1.001

November 20, 20006

‘Lhe TTonorablc Vemon A. Williams, Secretary
Surfuce Transportation Board

1925 K Street N.W,

Washington, D.C. 20423-0001

RE:  FINANCE DOCKET NO. 34947, DR. DANIEL R. FIEH RN, APPLICANT
V. BNSF RATLWAY, RESPONDENT

Dear Secrciary Williams:

Fnclosed for [liug in the above captioned proceediug is the original and 10
copies of my responsc to Charles H. Muntange's commant on behalf of Recreation
Trails, Tnc., Eric Grove and Doug Monger (“Commeniers™) in support. of the

position of BNSY Reilway that the above Feeder Line Application should not be
ncoepted for liling.

Please date stamp the cnclosed copy und retum it to me.

I would hope my response would cause my Preliminary Application and
allow Discovery.

Sincercly,
m %gt:EeDed‘“Qs
Dr j')aniel R. Fn:luc NOV 242006
, part of :
Enclosures p// M ' public Record

CC;  Joe Dettmar, Tmccmr of Pruwedm ‘
Charles Nottmgl:ana, Chairman



BEFORE THE |
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34947

Dr, Daniel R. Fiehrer — Feeder Line Application - A line of

BNSY Railway Company between Helena and Great Falls, Montana

PRy

Motion of BNSF Railway to Reject

Feeder T.ine Application and Deny Discovery

INTRODUCTION
I, Daniel R, Fichurer, Applicant in above action respectfully reguest the Board aceept the
Fecder Linc Prcliminary Application filed on October 27/, 2006 pursnant to 49 TTSC 10907 to
gequire BNSF's mail line that runs approximately 100 miles between Helena and Great Falls and
allow .Uisoow&y to complete the Application. This iy in Response to Chades H. Montange, Lisq.
November 15, 2006 response and commentary in support of BMSF's position,
1 Mi. Munlange contends 49 USC 10907 wus intended Lo upply to Feedes lines on
“which shippers received or originated shipoents” and not to “Trunk Lines™
carrying overhaad teaffic.” "Lhe Statute is silent with respect to a clear definition

of what ¢constitutes “Foeder Lines” or “Trunk Lincs” and correctly states the

ruilroad must refuse “to make necessary efforts 1o provide adequate rail service (0
shuppers who transport tecaflic OVER such lines™, 49 USC 10807 (c) (1) (A).



2)

3y

ILdocsn’s say from or to such Jinw, but, yuyy “over” such line. He further
contends (weuth ro baris) theve nre no shippers who would transport walfic over

the Greut Falls line. The reality is shippers can’t ar conldn’t transport tratlic over,
or, to or fivwmn the line because BNSF arbitrarily closed the line, and for six and a
half years has refused Lo re-open the line. The Applicant oan't determine who all
thoso shippers are or would be without Discovery of BNSF's bist of shippers
requested in Motion for Thiscovery to complete its Pr chmmary Applicution. The
fact NO SERVICE has existed for six and a half ycars is indisputable prima tacie
evidence thut service is “in adequate™ and thersfore meots tho tost outlined in the
Statute tor inadequate service. To Wit All the rallroads, paricularly the
Northemn lines {Lreart Nosthern, Nurthern Pucific, Cunadian Pacific, Canadian
National, Uininn Pacifie, Milwaukee and the connection between Greal Fulls und
Halanag were bullt on “speculation’” of futurc traffic that would ensue, ({fease
see Background of Preliminary Application, p 13.). To Wit: All railroads arc in
tact “feede(” liucs, which foed other rajlroads at each end of their lines. The
branch lines or so-called “Granger Lines" werw secondary lioes built to
agrioultural lincs. ‘t'he line between Great Falls and Helena has {ive grain
elevators on it: threo at TTim and twa at Clascade,

Possible diversion or prevention thereof by BNSF of unffic from BNSF’s present
circuitous routes via longer route miles to interline connections with Union
Pacific, Montana a1l Liok, Casadian Pacific are selfeserviag by vuusing shippers
and receivers hoth local, and overhead, to ship via longer BNSL' routes at higher
rates due to higher route miles and inour longer transit times than could he
achieved by the direct connections via the line with shorter route miles from
ilelena to Great Falls,. BNSF cuntends capacity is very important and Applicant
contends 1INSE' s northern east/west inaiuling routs: throuyh Montuna is alizady at
or near capacity of 50=55 teains per day. Due to the bottleneck through Glacier
Park and Mullen Pass from Browning to Whitcfirh, Maontana, INSI7 may not he
able to handle more than 55 trains per day or build double track beeause of the
terrawn and grade,

Mr. Montange and his Commenters attempt to make a presumed selt-serving
distinotion between “‘focder” lines and “hranch” lines, it there is no clear
delinition in the Statute &3 what constitutes o “branch’ lino. The Commentor’s
implication is thut s brunch line or feeder line has only one outlet at either end.
Thus, all a railroad has to do is abandon a line sepment in a through ling, as BNSF
did when thcy abandoncd a segment ot a through line between Big Sandy,
Montana and Fort Benton, Montana., Thixs linc connacted lavre, Mootana to
Gueut Fulls, Montans, which {n effect using Montange's interpretation ercated two
branch lines from Biy Sundy v Havre and from Foit Benton to Great Falls,
reapectively  If this “technical iulerpreiation” were applied 10 stund for the line
between Great Falla ta Tlelena, then, UNSF has created two “brench” lines
between Great Falls and Helena by not repairing the washont at Lilm, Montasa.
One “brauvh” line hus been oreated from the outskirts of Ulm to Great Falls; and
onc “hranch’” line from the gealn elevators ut Uim t» Helena. Thus two branoch
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lines or feedor lines havs thereby been orented using his preswnpluous
mte.xrpwmdpn, which makes no distinetion of 50 foot or S0 miles betwgwn gither
end ot a rail line which intcrdicts throuph wervice.

Mr. Montange and BNSF both attempt to put a negative spin or nuance on
“speculation” when in tact BNSF “speculatcs they wish to relain the line and keep
in inopereble on the basis of “speculution of future traffic” they cannot
suhstantiate. When Jamces J. 1)ill built this line in 1888 it was based on
“specniation” Lt this connection from his line “ilic Manitoba™ (larer called the
Great Northern Ruailwuy) and the Northern Pacitic soulh at Helena and Unian
Pacific at Buttc might develop trafflo. (See Backgraund vn p. 13 of Preltminary

Application.)

With respect to re-opening a narth/south route Eust of the Rockies, the Canadian
Pacific Teailway is touting unit raing of traftic frorn Alberta to BNSF at Sholby
for shipment to the West Coast because of lack of capacity fivin Alberta via their
owt route westhound through the Rocky Mountains. Mr Montange iguotes the
Homelund Security valuc of re-opening the north/south linc betwean Urcat Falls
and liclena to provide an alternative rail cutlet und inlet 10 Montana in event a
bridgc om LINSF’s main east/west linc is dantaged by natural or other causcs.

With regard to Mr Montaoge's comments alleging scrvice via BNSF uver
existing cirouitous routes with greater mileage 1s pr BPOSLeTnIR and contradicly
well known economics of fransportation; u shurtline moving cars over a shorter
route can operule ut a8 lower cost than a Class I opei uting over greater route miles
due 10 lowoer transit e, faster turnaround and lower uverhead and labor costs
than & Class I railmad. BNSF und other Class 1's demonstrate this by routing
substuntial volumes of traffic via shurtlines having fewer ronte nles and ciew
districts suther than traverse thesr own Lines. Montena Rail Link is only one such
Hinc that routes BNSYF overhcad traffic trom Sundpuint, Idaho to Laurcl, Mentana
as ovorhead traflic Jdu to fewer crew dixtricts. The itplicution that morc
“segmentation” implies luxher cost has no basis in tact. Thers we muny instances
of swilroads with multiple carcigus in @ route v6, a single route. BNSF's
arrangetuent with Montana Rail Link (o route traffie from Sandpoint, ldaho o
Lavrcl, Montaus, which BNSF conld handle vis thetr own Jocal single line
service, is but one prima facie examplc. It is well-estublished shortlines originate,
terminate or “bridge” traffic ut « lower cost than a Class I can handle locally, or
they wouldn't do it. Added “seumentadon™ is not dirccily related (v costs unlass
it 18 to reduce ocosts duc to lower costs of intermediate shortlines.

With rospact to Mr. Montange's contontion Applicat “would or could improve
conditions from what they wre... " it would appear bandling of » minimum number
of cats, even one car, would i unpzuvc the existing condition where there are no
cars handled or service provided by BNSF,
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Mr. Montange contends and alleges Applicant’s case “for Application o} Section
10907 amounts 10 o hypothetical at all levelx” ix no less hypothelical than his
contention acquisition of the line by Applicant will NOT improve service and it is
Unconstiiutionsl whether or not “just compensation™ is paid, since neither Mr.
Montange nor the Statute deflues “just compensution™ other than Ne( Liquidation
Value or Going Concermn Value as detined by the Statute which cmpowers the
STB to ascertain, '

Mr. Maontapge conectly ullepes the Applicant is & ‘well known opponent of trails
ftom Tlclena to Orcat Falls.  As yet Applicunt has not seen any substantiated
reason as why Mr. Mantange’s clients and Commenters have aligned themsgelves
with BNSF to create a trail over the railroad line hetween Gireat Lialls and 1lelena
if BNSF prevails in this oase, and subsequently abandons tho right-of-way to
create “n trail.” Roudways owned by County, State and Federal Govermnmenis
alrcady exist trom Helena to Silver City, Sieben, Wolf Creek, Hardy Creek,
Cascade and 11im and already parzllel the rail line (Swe smup in Preliminury
Applicatton Appendix)

Mr. Montange wnd his Commenters have not indicated the demographics or
number of vsers (of o sv-culled new biker's or hiker's recrearional irail) that
already use the government roadways and what the user’s inpact would Le un the
public interest, convonionce and necessity. I'erhaps thers is a possible quid pro
wwe thut if his clients join with BNSF in opposing thc Applicant’s attempt to
acquire this line o restore commerce and service, snd, BNSF prevails and
nbandans the line, Recreativng! Trails, Ine. will soraehow be in a favorad position
to purchasc the line with a combination of private [unds and s(ale assistane (o
buy this line from BNSF, cven thongh alternative tax payer-owned and
mmintained roadways already exist. It {s intoresting to note INS1C s response.
considered contracts, promissory notes, cash and securities were “speculative”,
yot Mr. Montange indicates his clivnts were prepared to make a3 binding “contract
with BNSF.” Commenters have not demonslraled 3 need, or even 4 reason, for
an “additional trail” to ever be: located on the Helena to Great falls line where
povernment owned and maintained roadways already exist  (Nea map in
Preliminury Applicarion Appendix)

Mr. Montange. and his Commeniers alleyy the Suiap Value submitted as pure of
the Applicant’s Preliminary Application 1s less than their evaluation, The Scrap
Value of rail, track components, which BNSH receives frous existing Mootana
scrap deulers, who buy both ties and steel, is verifiablo through Discovery of
HNKLs recent sales ol tail, te platey, spikes and des, which should be added to
Applicant’s Motion tor Discovery. Steel iy sllegedly purchasexd for $110/ton
F.O.B. Great Fallz and salvaged ties are purchased oo the busis of only 40% being
salvageable or saleable ot $5/tio. The Clommenters have apparcntly usced a
purchase price of steel over $500/10n and ties at 10096 salvage rate at over $20/tic,
which is a new tie cost. Applicant respectfully requests that if STB acoepts his
Preliminary Application and Motion for Discovery, BNSF be tequired (0 funish



records fur uck salvage materals sold to vendors in Munizua for the last six and
w hull years the line has heen de facro nbandoned. Buyers of mil salvage make no
distinction hetween what Commenters refer W as “reroll” or rclay raif, but only
track scrap steel. The issue of underestimation of Scrap Value and subseyuent
Net Liquidation Value cui be decided by 1)iscovery of BNSF's yeourds and bona
fide Reul Bxtate Appraisals of land values, wrack removal vosts and any
environmental remediation eosts to arrive at Net Liyuidation Value (NLV).

1Z)  Commenter's contention that Going Convern Value (GGCV) is supposed to be
forward looking, 0 preswnably a GCV may still he calculated for the line based
unt reusunable expectation of futune costs and revenuse of the line, which none
eocssts presently, ia juat that — o “presumption” which tus no basis in fact or ia
defined in the Statute as a basis for caloulating GCV.

13) Commenters speculute, sllepe, and coatend with no basis in foct or appraisal that
they “anticipate a valuation of fee-owncd parcels in the seven figures.”

14)  Commenters incorreotly nssume Applicant™s Net worlh would be his anly sonrcc
of funding for purchase of the line onve the Coustitutional Value. ix detormined by
the STB ulong mundated guidelines specitically defined in the Statute, which
cipowels STB to make the determipatinn of Constitutional Value.

CONCLUSION
In conclusion the “Comumenters™ support of 1INSIs opposition suggest they would like
10 see. the. Line abandancd and establish a reoreational trail in its place thet would reintorce
BNSF’s apparent strategy to deny ruil shippers iu Moutana, Canada and elscwhore cotnpetitive

wceess 1o waintain their 94% market dominant position cnacting BNSF to arbitrarily continue 1o

raise prices with no fear of competitive pricing, provision of beller service or niare equipment.

: Rcspo?;fully Subnmt;dz
l"‘ % - /
(‘///ZZ/&/ /Z" L~
f'
. Danicl 1. Fighror

Enclosures: News articles and Bditorial Endorsements und Lelbes o Editor
Letter from Oklahoms Dentist



CERTIFICATE OF SERVICE
T cortify scrvioc hy deposit of copies nf this letter this dute withi 4 ditect mail
{].S. Postage Service addressed to Charles H; Montange, 126 NW 162nd ‘Su'eet,,
Seattle, Washington 98177 and Robert Jenkins (Counsel lur BNSK) at Mayer

Biown, el al 199 K St NW, Washinglon, I3.C, 20006.

Dr. Daniel R. Tiehrer



