
DR. DAIflEL R. FIEHRER
P.O. Box 1004 . HELENA, MONTANA 59624-1004

! A.N I

November 20, 2006

The Honorable Vemon A. Willtmm, Secretary
Surfaoe Transportation. Board
1925 K Street N,W,
Washington, D.C. 20423-0001

RE: FINANCE DOCKET NO. 34947, nil. T>ANTFJ- H. FI.iq.IMK.tt,
V. JINSF RAILWAY, ^RESPONDENT

Dear Secretary Williams:

Enclosed for filing io, the above captioned procee^iing is the original Emd 10
copies of my resporise to WNSF Railway's November 13, 2006 Motion to Reject
feeder Line Application and Deny Discovery request.

Please date stamp the enclosed copy n«d return it to me.

I would liope my response would caiwe rhe Bonrd to nocopt my Preliminary
Application and nllow Discovery,

ED

Dr. Dnnicl

Enclosures

Offioei

NOV242006
Part of

Pubtic Record

CC.- Joe JJettmar, Direclur of Proceeding
Charles Nottingham, Chairman



BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34947

Dr. Daniel R. Fiehrer - Feeder One Application - A fine of

BNSF Railway Company between Helena and Great Falls, Montana

Motion of BNSF RaUway to "Reject

Feeder Line Application and Deny Discovery

INTRODUCTION

f, Daniel R. Fiehrer, Applicant in ahow. fiction respectfully request the Hoard Accept the

Feeder Liae Frelimuutiy Application filed on October 27, 2006 pursuant to 19 USC 10907 to

acquire BNSF'a rail line that rum approximately 100 miles between Hekua amU Gieat Falls

allow Discovery to complete the Application, This i» in Rc«pon.ic to IWfif** N'ovcmhcr 13,

7.006 Uftspome to the ».bov* Prelmuiuuy AppHv»tiwn by Robert M, Jenkins of Maycr^ BIOT.VIU

Row© and Mow, attorney^) for H'lSiSJ/ ,K,?ilway company.

I) i-ack of Service foi *bt tmd unv hwlfyeart yonstitutos prima facie evidence of
"inadequate service". No service is inadequate



2) Sitioe it is mandated by the Statute that the STB should determine the
Constitutional Value of the tine as defined as Uw Hwnlwr of TW 0<Ml\&
Value of Net Liquidation V«lu*» It If Impossible to determine whether ihe
Applicant is financially responsible enough to purchase the line until that
determination is made by the Board, Future value is speculative and cannot be
used to determine "Going Concern Value," There has been no traffic ov«r this
line for over six and a half years, which is priraa fluae evideutc of 1*0 current
"Going Coucertt V*lue" *wt theis is no revenue or profit generated. Jjndr,ftH there is
8 negative "Uomg Concern Value" sine* there is ft cost of TctAining the line on the
BNSF Balance Sheet such as property taxes that must be cross-subsidized by
other BNSF profitable business,

3) Net Liquidated Vttlutf is dtf.Otttxl «.» the Kctttp value of a line less the cost of
removing the lias. The scrap value of thus line has been estimated at $3,375,520
and removal o.£ tracks, bj"idg«i«, abntme»ts,_, implosion r>f tunnels, removal of
ballast and remediation of smbgradc that might be polluted. The removal and
clean-up oosxs will presumably reduce this amount and will be less ib»ti tlw net
worth of the Applicant, which will determine whwiliej Applicant has ability to
purchase the line,

4) If the reveniift of operating the Hoe covers the coatn, it JHhmild cause the line to be
ft profitable operation. And, if the ooata of operating the line we $1 million per
year, then $3 million would caver its operation fnr three years.

5) BNSF cannot deiiioxi^Uate coaduued cluvure of ih« Hue is in the public, interest.
n<5cc»sity,

6) Not allowing AppHeant to acquire through Discovery a list of shippers and
receivers who used this line in the post so they can be contacted and surveyed
with regard to whether they would use the line in thus future if it were re-opened
will prevail any appliuuil fl'oiu ever completion aii Application, it the
railroad retuses to provide this so-oalled proprietary infcutnation This
undermines the spirit of the enactment of thia statute,

7} Allowing fhfi nwtw w nvftiri prnvidine n MM fifiiimftTn nf rernnvint' the lin« and
remediating it will prevent any Applicant from dtrtenaiuiim Net Liquidation
Value,

fi) T f ihu T'ltihtnumTy Applictiliim is m-,«,x-.ptt;tl by the Btuir'J, Applicant will provide a
bona fide estimate by a licensed ooatraotor to repafar the washout at Ulm,
Montana, which owner attests Is worth several million and applicant maiuiaiiis is
uuly sc vKnil thousand dollww to rwpa-ir.

Appliciuit iiiaiatsuns he is as qualitled to operate this railroad M 1
Washington of MisRonla, Montana was when he purchased BN' s line from
Saadpoim, Idaho to Laurel Montana, This is wow successfully operated us a
sliortline culled Montana Rail LtaJc, Hw is also j u*i: as qusiliiled to operate the line
«» the oaie BN soli! to Doug Saindei- oi'Cluistina La;ke., B.C. who operates it. as n
shortlinc called Tntcrnarionml Wail Systems.



1 0) Applteaxil ratiiuUiinv Ihwt thv bar* Iwid val w* that constitutes the right-of-way held
in fee is only 73 feet wide and may be of ncjglicibte vat IMS, if not a liability, due to
1 1)0 year* of pMetiiiaJ pollution ftPthc suhgradc thfiit could be on environmental
liability without remediation. Perhaps the Board should order tmBnvirotnucuiul
Assessment of the right-of-way find Bubyradw *u* psjrl of Die determination of Net
Liquidated Value.

1 1 J Applicwit «uluuU» his "skwlvUy" Opvtuliug Pltui, «l.l*fi*d Ivy ,1 INKF'a advocate, is
no lews sketchy than RNSK's alleged future potential traffic.

1 2) If BNSF has flO immediate prospect for re-opening this line, which i* noi
profitable, and a financial burden to their ROA and Baltuiv* Sheet, why should
they be opposed to selling A flOii-ptoJIlable line segment to a buyer who «m
opftrai-R it as a shortliiw. nt less c-ost d\ie to J.OWRT overhead find labor costs and ha8
the prospect of bringing incremental compensatory truffle to BNSF refiarcHasR nf
what that volume should be? Maybe the real reason BNSF wishes to retain th«
control over the line IB to deny existing shippers anal potential n«w shippers direct
competitive

1 3) The fact iiNS,l' argues that there is no service teqn irr.d hy present shippcra on the
lino, but alleges there may be future overflow sorvi oc, and, a real possibility is
contradictory, but consistent with Applicant's subJtoJssion. that there is "bridge"
traffic potential,

1 4) When STB dctermiues Hie Comtilutiowal Value oi the luic, tiicu they will be. iti a
pnsitiow to detemu»e whether Dr. l^iehrer's fwwncMly responsibility is cnotigh to
acquire it and operate it for throe years

1 5} BNSF has not shown on their System Map it has marked this Hue fur
abttmkmmcul, tiur applredtv STB for

I fi) ,I.INS>1.' h«* not within six aitd a Iwill: year* made any effort to rr<p«ir the wnsnout At
and transport traffic rtvcr the line,

1 7} Transportation over this line is "inadequate" for th« majority of shippers wh«
wuuld or could transport traffic over this linw b«caiojs« of the washout,

1. 8) &ale of this line will not have significantly adverse erlect on rail carrier operating
the line, sincr, it will remove »n unprofitable line fmm owner's Balance Sheet and
offer the prospect of incremental traffic that dooan t currently exist,

19) Sul« of this lino will not have an adverse effect on over-all opera Liuns*l
ttjuce of Uic BNSF ia thai il will pi o vide addUioiial capacity to move

ro conncctiona with UP, CP and MRL over Jless circuitous font«s with
lower traffic density,

20) The sale of this line will likely present an Improved transportation for sbippuxs
that would Ol would liaiispurt ImfHu over lliia line by lower transit times, due to



shorter route miles and taster turn. ar.pu»d times do;ae with, less delays them via
longer more circuitous higher demity cr»rridf>fs,

2 1 ) Applicant yespectftuly requests the Director of Proceedings conditionally accept
this Preliminary Application baaed on Discovery o:f Net Liquidated Value and list
ot'BNSF CuSlOtwer* wUo uued the line beflnv its closure »M present HNSl?

And. shippers iu Montana. It is necessary For COmplet iem of thr.
k 0.1 ill CAwluAiw.l^ w'lUiiu 1 1 in, kn»wlM.}gt. I'.rthc 'V»v«niu& i

22) Applieam'6 financial responsibility can then be determined after Discovery in that
if BNSF*s Net Liquidation Value is negative, or vviy xnudl, it VHII wDTcct
Applicant'* ability to purchase Mid operate the Uxie whicli in turn can measure
Applicant's fitwnciat responsibility.

23) Gwynn Lumber Company and Hxcoi Txigi sties have Indicated they would use the
line if re-opened,

24) Future traffic OAI the liae as envisioned by Applicant is «o less speculative
future trarBc envisioned by BNSflF.

25) It is obx^oua a recreational tr»i} h»« Ie*« puhlfc aeri-icc, ncoeaaity and economic
benefit than reopening a rail line and restoring rail service.

'20) Applicant caiiH determine whether he is capable of paying the Cuusiituiiiwtal
Minimum Value of the ia,iLroad lime vuitil tlmt CoustitutioiMil Valiw is deiemnmoc!
hy the rJoatd.

27) BNSF has not demonstrated (for whatever reason) that they are capable of
restoring service for six years, much less three 'yeans required to operate (Ire lute
by Applicant. This ulunw vhould UHUKV the Bouid lo Rucc i«-u|«ftuxxg of this )me,
bccatise it" applicant ia denied acquisition BNSF will continue io fcc*.p line closed,
Which fa not in the ptihlio intcrcRt, convenience and ncccfwity or heat ititcrcat of
Homeland Security.

28) If BNSF alleges Applicant's claim that Constirutiojial Minimum Value uf ihc
line is *ero or less (us defined by ihe Siaiutc) ilicti BNSF should be required as
part of the Proceeding through Discovery to demonstrate it is greater than y<?,ro by
requiring BNRF t,o furnish n. vcrifiahlc; estimate of wrap vnhic, cost of removal.
environmental remediation and land approval to determine New Liquidated
Value; and, or "Going Concern Value,'*

29} Where in tlie Statute does it define Uwi "GuiaR Concern" will be determined by
*'funw/' vaUte or providing potential future oapnoity tor owning line's network to
meet the needs of its customers?

30) BNSF CBO Matt Ro&e's August 7, 2006 letter to Eir. Fiehrer expresses concaras
and argues withDi, Fieluei i«Katding ovcihettd u a flic polcatial fiotxi Western
Canada.



3 1) There Is no provision in f.hc Statute for dcteixnininy or calculating "Present Day
Value" of ftiture value in deterrnfmn^ "Ooing Conocrn Vnhic.*'

3W) If ,uv vuut wwnts to buy an abandoned rail right of-way from which the tracks have
been removed, pro petty ttutw» will continue with no prospect for profitable return
on asset*.

33) How can one determine how much financial backing is required until
Constitutional Value and annual operating cost is determined? If BNSP
challenges Applicant's Operating Coirt perhaps the Board should require BN$F to
submit nnniml operating cost$ oflhe line fut five vertust piioi lo cessation of
service in 2000 and cost of maintaining this liae since.

34) BNSF allegation that there is a real posaihiHty that Appltcmnt will never run a
train oxi the uuvks and growing the business is no less speculative than BNSF's
f»rh«rft prospect ot'opemUng the railroad and growing the business if Applicant's
acquisition is denied

35) BNSF alleges Applicant's offer is a sh*m $" i, 1 1 <vw determine whether this is a
wham by approving Application's Application and determining whether Applicnnt

i hi* firiMuciwl vcrwrtjjth to puj-chaf* th« Hn* « th* CoiictitutionaJ Value
by the Botad «uiu «n» obuin furwls tu oiwrate this line for three years.

36} If BNSF is oaijscd tn r»tnvJ,de .names nnd addresses of shippers and receivers who
had. used The line in the past and who arc in Montjiti^, a survey by Applicant as
pail uf this will determine how many would ship via this route if service restored.

37} If BNSF feels Constitutional Value of the line as defined by the Statute does not
reflect, thfl value ot'the line, BNSF should be caused by the Botud to submit what
they feel the line is worth and support their reasons tor something other than Net
Liquidated. Value of Going concern Value.

38) If BNSF'i aiuxmeys feel compensation for the line in the form of cosh, securities,
promi&sory notes, and IHA credits is "speculative" perhaps they should be caused
to suggc.it. what other forms of compensation 01 assets sue less speculative.

30) BNSF has leased other branch lines to RhnrtUnws to operate lower ctensity teecicr
liawti, which can originate and handle cars at loss cost than BNSF nuch an the
Eureka to WuilefiKh, Montana line operated by WatOO.

•10) t Jltimntoly the JJksard c«m decide whether il i» bwll«x k> ypenUy u line at some level
of prospective inctement«l trAttic at a lower cost tlxsui to not opemie it al all.

4 1) BNSF's attorney's allege Applicant's plan wi II not work, which, puts
plan ou a pwuiy with BNSF"B past and present plan, which also is obviously not
working in spite ofBNSF's financial icsuurees. The prospect of even one car of
incremental traffic is better than no traffic i



42) Th«r© is a Homeland Security i**«« of allowing; this line to remain closed. If a
bridge wera damaged or dc*iroved on BNSF's j.v*tu easi/wi*^ lhv« fvud, fuel and

would ba threatened to And ft-nm Moitf«,w< to the rest of the U.S.

Applicant's leltej to BNSF in 2003 fefferrtftg to salts of the do facto rail line being
promoted for a Mke trail prompted IIUTOBWUB meetings of concerned property
owners who have ft right to "quiet cnjoyuwal" of their land. BNSF has "No
Trespassing** Signs all along their Km The bike trnil proposal stimulated
meeting* in communities along the mil route for fair that this line would be lost to
eammcrciaj swviev if % frftefc§ w«re removed, Crfftin clfiYftmn filnne thia linn
oould never use rail service a«d tourist or pa»een.ge:r eervioe and would for«v«r b«
denied. In recent years more thmi 2,000 miles of rail Imvc bcwi wbaiidoaed in
Montana and through thin interest to prevent more abandonnieuts, Applicant
b«cau«f involved in an organization to preserve ratl hunsportflrion in Montana.
No political leader, leyiula-tion or othor oupport groups hovo boon able to
convinces HM&1; to rc-opcn (liis liuc for service and open competitive access. The
Applicant stepped forward *nd has takeu individual! iuiLtwtivt: to restore this 100
mile line and restore such no-vices when BNSF hasn't.

CONCLUSION

BNSF's response summarily requesting denial of Applicant's request foi wpptoval by

fc*",lB tor Acquisition of the line and restoration of service is tittle more than n personal attack on

the Applicant If the Application is deiued, it will only result in this status quo of the line

jreautiiiutK closed and "competitive access" to shippers and receivers denied with prospect of

higher T*it«s.i, iesi service aad equipment, us compared to the prospeJOt of re-oponJng the Hnc and

restoring g«rvioe envisioned wten Congress enacted the Feeder Line Statute, If all an owning

line h«s to do is dcuy furnishing exclusive information in Discovery or Receipt of Application,

then the Statute is ineffective,

'•"hereibre, Appiicacii respectfully reqtiestB the Board aooc :̂ the Preliminary Application

and Motion for Discovery and thwart BNSF's attempts to overcome STB's authority to aot under

the provisions empowering it by the Statute.



In conch won we pr&v il«? STB will in its Wisdom accept our iVftUmmary Application

tdlvw Discovery in order to complete our Appliwrtiun for consideration by the Board to

de.fcermme cwl* mid Net Liquidation Value and obtain input ttom past and potential custoaxef s

who have and will use the Hue. Eiicluwcd are copies of recent public opinion expressed In letters

tu the Editor of the Cffgat Falls Tribune oft the tourist value of xe-O|>euuiH ihc liu«, which is in

the Public Interest.

Respectfully Submitted,

JL>r. Dajxtel R. Fielwei
P.O. Hox K.MW
Helona, Montana 59624-1004

November 20,2006

APPENDIX! News Articles from Fattx Tribune
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iSUda/ Tribune

Dentist
waiting to
im tains

By .BRIAN TUMULTY
Gannett News Service

WASHINGTON ~
The unused' railroad Jjnei
between Great Palls and
Helena would reopen as
an independent short
line to Joster competition
in freight rail under an
application filed with the
federal .Surface Trans-
portation Board.

Dr. Daniel Fiehrer, a
dentist from Helena, is
asking the .federal
agency to award 'him
"running rights" and; let
him purchase the 92-mile
stretch of railroad from
the BNSF Railway
Cp.based in Fort Worth,
Texas. ' '• , ' . ,

Fiehrer is .not the only
-i- one 'to

TimiAYHI exPress'.'
iUUHT O interest

QUESTION ĵ  the

. Weigh in on The :
.this topic. ,Helena-

DetailsonTM based
• Corridor

of . Dis-
covery Action Committee
has 'expressed interest in
converting, the line to .a
bicycle trail.

Trails advocates in
Great Falls and Helena
are urging development
of the trail.

Both Cascade, and
Lewis and Clark counties
and Great Falls and
Helena city commissions.
have proclaimed their
support ̂ for the trail.

T .ftfVrirtisvnor'C' alnrie? Hi**

corridor have reserva-
tionsfabout the trafl.., .

Standard ^concerns are
trespass from the trail
right of way onto private
property, litter, dogs,
fires, illegal camping and
weed control.

Fiehrer, in a telephone
interview Tuesday, said
he wants to run one
freight, train daily on the
single-track feeder line.

"We're basically going
to provide competition :
from central.Montana to .
outside sources," he said,
explaining that it would
provide a link to the
Canadian Pacific, the
Union Pacific arid the
Montana Rail Link. "It's
one of the few north-
south routes from Canada ':.

See TRAINS, 7A

in D.G.
FROM 1A

to Mexico."
Fiehrer said he doesn't know

how .much .:tfie:;sKipptog-;e6st."of::'
grain .would .change^ .but.- said -he;
was confident prices .would drop
if there iS::competitioh.

Secondarily, the scenic 92-
mile ;Stretch along the Missouri
River would be used for a din-
ner linej according to Fiehrer,
who also,is. consideringirail
service for trout fishing enthur;
siasts who would be dropped-
off at hard-to-reach fishing
spots. •'' ;

The new short line .would, be
headquartered in Cascade;':Daily
operations would be handled?by:
one of several interested short
line operators,.

In the application filed with
the Surface Transportation
Board, Fiehrer states that BNSF
has decided there isn't enough
business to warrant reopening
the line, but the railroad also has
declined to file for abandon-
ment.

The line is not usable because
of a 50-foot washout at Ulm,
which Fiehrer says in His appli-
cation would be immediately
repaired if he were given owner-
ship. The 'application also points
out that the longer the railroad is

not used recurrently: 61/2 years
?— the greater the expense will be
to reopen'. it. '. . : • ' ; • . ' • '

B^SF; s:ppk.esma.n;G:us Mel-
' '

That hearing will be held in
Washington on Thursday at 8
a.m.

The hearing, is a response to

-. •when'the ra;ilic6:aa;'rrtighf: reopen!
• the :line. '

Falls .line/ bafeiT on ̂ current .and-
. p r:6|.ecte:;d:. regional transporta-
tion: volume; an'd; shippers' rieeoX
which .'couldiimpatPtMsUirie, f' 1 ' ' '

- eral AccoTOtatnlity:i)fficjer the
nohpartisari' investigative arm of
Congress : that found the

.
.'; .': Aboutv-two years; ago 'Fiehrer
';arythis.wife; M;a:ry Ann, co-
fpujided the .Transportation
FEes.e:rvation; Society^ of ,Mon-
tana with the hope of preserv--
•ing rail lines for commercial
"use. Their organization —
which says it includes business
and landowners -~ is con-

. cerried that BNSF now controls
almost all rail shipping in the
state.

The high cost of shipping
grain has been a controversial
issue in the state,

Sen. Conrad Burns, R-Mont,,
who is m a tight race for re-elec-
tion against /Democrat Jon
Tester, held an Oct. 1 1 news con-
ference in Great Falls with the
chairman of .the Surface Trans-
portation. Board to announce, a
public hearing on grain shipping
rates.

-•are- fergely;., inaccessible and
, rarely-used," .
j'TheGAOi urged the Surface

.Transportation : Board to .assess
the competition,

Railroads, shippers, and trade
organizations are scheduled to
speak -at' Thursday's hearing.
Advance copies of their hearing
statements were posted on- the
Internet late Tuesday.

Meanwhile, the application for
a Great Falls to Helena short line
does not require a public hear-
ing- ; • ' . ' / '

Instead, the, agency has 30
days, to decide whether to accept
the application. A final ruling
.w.ould take another six months

? to' a year;
• If Fiehrer receives a favorable

ruling, the. Surface Transporta-
tion Board would decide on the
price, of 'the sale .after receiving
appraisals fronxboth sides.

.— Tribune 'Staff contributed
. . -to this report.
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will not recwd yourwle

»****•

Yesterday's
question

Do you favor a short line rail-
road instead of a recreational

trail between Helena
and Great Falls'?

TotalfVoteslcgst: 395 >

Comments
s gelected^m-

It would be wonderful to
•have a train go by again —

D-.L, Cascade'

What arBeautiful,ride it
would te; just-like the1

lewistowfuun,
— R'., Great falls-

t;

Yes, what an intnguing
ride if would fie.

—Lfi., Great Falls.

•99
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Helena man seeks
forced sale of rail line
Orthodontist
wants to operate
short line
between Helena,
Great Falls

By URRY KLINE
. IRStaff Writer^,' . :

A Helena orthodontist has
asked the federal Surface
Transportation Beard to
force BNSF Railway to sell
him its Great Falls-to-Helena
line, '•-...' . . - . . . . . .

Daniel Fierher said this
week he plans to lease the 95-
mile route — which, some
have advocated turning into a
hike-and-bike trail — to a
short-line-railroad that would
run a few trains each; day,
of feting a north'south route
to area shippers. He also said
he's spoken to folks interest-
ed in operating a dinner train
on the:routei much of which
follows the/pissouri Rivei",

Fierher said he's spoken to
short lines in Montana and
elsewhere, but declined to .
name the railroads.-. - . . ' • ' ' : . -" '

He submitted Ms; applica-
tion last month; asking the
"board to use a federal statute
allowing,}! to force the sale.

According to a document
on the board's Web site,-the
panelhas more than two
moritferto render a decision.
If the board forces the sale,
the price isieither set by the
panel or agreed upon by the
raHroad and applicant.

A .BNSF lawyer has.sent.
the board a letter, stating the
railroad will respond to the
application by Monday. Rail-
way spokesman;Gus Melonas
said the company plans to
keep ^the. line,.

. "We are -retaining the line.
for possible future use to:
provide' additional capacity to
meet' JsliE^feil'%^ ̂ JASv"''"

t'-f

President and CEO Matthew
Rose when he contacted the
railroad this 'summer 'with an
offer to buy the route. Rose
said the line wasn't for sale,
Fierher said.

Most of the route hasn't
seen rail traffic in about five
years, BNSF uses a portion
of the line north of Ulm for
storage and switching^ opera-

He's decBhedWcommerit
on the upgrades BNSF would
need to make to run trains
along theltae, but;:trail enthu-
siasts who hope the line; can
one day be turned into a path
for bicyclists iand ; pedestrians

'have said -several problems
exist — sinkholes -have
undermined' the rail bed near
Ulm, tunnels along the route
are too small- for moderorail
traffic, a crossing at- Wolf
Creek has been paved over,
and on some curves trains
would be limited to IS mph,

.The effort to create the
trail has ;gamered support
from officials- uxHelena and
Great Falls, and/advocates
beUeve the path: could -boost
the eepnomies of both cities,
along; .with smaller towns
«long the route. .

Trail mdvocatesihave said
they'd u'ke to see trains run-

. ning'along the '-line/but would
push for the path.if :the line's
operation-isrtt feasible.

Fiehrer,; who owns .a ranch
near Cascade; has joined
landowners along ithe route
who object:to the creation of
the; trail, citing concerns over
pets, trash: and trespassers.

According to Fierher, the
line was built in 1886 by
Great Northern^Railway
founder JameSiJ. Hill at a
cost of $15 millioii.vThe route
connected Hill's railroad with
the Northern Pacific at Hele-
na and served regional min-
ing interests.
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