DR'. DANIEL R. FIEHRER (Q /X/(?/ES/

P.0. Box 1004 . HELENA, MONTANA 59624-1004

November 20, 20086

The Honorable Vernon A. Willinms, Scerctary
Surfuce Transportation Board

1925 K Street N.W.

Washington, D.C. 20423-0001

RE: FINANCE DOCKET NO. 34947, DTt DANTET, R. FIELLRER, APPLICANY
V. BNSF RAILWAY, RESPONDENT

Deur Secretary Williams:

Enclosed for filing in the above captioned proceeding is the original and 10
copics of my response to BNSF Railway's November 13, 2006 Motion 1o Reject
Feeder Line Application and Neny Niscovery request.

Please date stanp the enclosed copy and return it to me.

I would hope my response would cause the Board to accept my Preliminary

Application and allow Discovery.
ﬁ
Fichr

Dr. Danicl R NOV 24 2006

Inclosures Part of
Public Record

CC:  Joe Dettmai, Direclor of Proceeding
Churles Nottingham, Chairman



BEFORE TIIE
SURFACE TRANSPFORTATION BOARD

FINANCE DOCKET NO. 34947

Dr. Daniel R. Fiehrer — Feeder Line Applicstion - A line of

BNSF Railway Company between Helena and Great Falls, Montana

Motion of BINSF Railway to Reject

Teeder Line Application and Deny Discovery

INTRODIUJ N

I. Daniel R. Flehrer, Applicant in ahove action respectfully request the Lioard accept the
Yeeder Line Preluminury Application filed on Qctober 27, 2006 putsuant to 49 USC 10907 1o
acqulre BNSF's rail line that rins approximately 100 tniles between Helenw sud Great Falls and
allow Discovery 10 complete the Application. Thix ix in Rosponsc to 1IN S1*x Navember 13,
2006 Response to the above Preliwimuy Application by Robert M. Jenkins of Mayer, Brown,
Rowe and Mow, attorncy(x) for 18NS Railway company.

i) J.ack of Service for six und vne hull yeurs constitutes prima facle evidence of
“inadcquate service™”. No service is inadequate seavice!
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o)

Since jt it mandated by the Statute that the STB should detenmine the
Constitutional Value of the line as defined as the prealsr of The Golig Canceri

Value or Wet Liquidaton Value, it Is Impossible to detenmine whether the

Applicant is financially sesponsible cnough to purchase the line until that
determination is made by the Roard. Future value Is speculative and cannot be
used to determine “Going Concemn Value,” There has been no traffic over this
line for over six and a half years, which is prima flivie vvidence of no current
“Going Concern Value” uy there is no revepue or profit generated. Indeed there

& nogative “omg Councern Value” since there is a cost of retaining the Hinc on thc
BNSF Balance Sheot such as propcrty taxes that must be cross-subsidized by
other BNSF profltable business.

Net Liguidated Value is deflived go the scoup value of a ling less the cost of
removing the line, The scrap value of this line has been estimated at $3,375,520
and removal of tracks, bridges, abutments, implosion of tunnols, romoval of
batlast and remediation of subgrade that might be polluted. The removal and
clean-up costs will presumably reduce this amount and will be less thao the nel
worth of the Applicant, which will determine whether Applicant bas ability to
purchase the line,

I the revenne of operating the line covers tha costs, it should causo the line to be
a profitable oporation. And, if the oosta of operating the line are $1 million per
yvear, then $3 millien would cover it3 operation for three vears.

BNSF cannot dentonstrale continued clusure of the line is in the public interest,
copvenience and nocessity.

Not allowing Applicant to acquire through Discovery o list of shippers and
receivers who used this line in the past so they can be contacted and surveyed
with regard to whether they would use the line in the {uiure if it wers e-opened
will praveat any applivaat o ever completiog an Application, 1t the owning
railroad refuses to provide this so-called proprietary infarmation This
undormincs the spinit of the enactment of this statuto.

Allnwing the nwnar 1o avaid providing a onat estimar of removing the lins and
remedinting it will prevent any Applicant from determining Net Liquidation
Value,

If the Trchiminary Applicabion is aceepted by the Boadd, Applicant will provide o
bona fide estimate by a licensed controotor to repair the washout at Ulm,
Montana, which owner attests is worth several million and applicant maintains is
unly several thousund dollars to repair,

Applicant maintains he is as qualitied to operate this railroad as 1ennia
Washington of Missoula, Montana was when he purchased BN's line from
Sandpoint, Idaho to Laurel, Montana. This is now successfully operated ss &
shortline called Montana Ruil Link, He is ulso just 85 qualified 1o uperate the line
as the one BN sold to Doug Sander of Christina Lake, R.C. who operates it as n
shortline called Tnternational Rail Systems,
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Applicant maintaing that the bare lund value that constitutes the righteofaway held
in fee is only 75 feet wide and may be of neglipible: value, if not a liability, due to
U0 years of potential pollution of the subgrade that could be an environmental
liability without remedintion. Perhaps the Board should order an Environmcutal
Assessment of the right-of-way and subgrade as purl of the deleanination ot Net
Liguidated Vulue,

Applivead subauits lidy “skelohy” Opuialiuyg Pla, alléged by HNAT s advoeate, 18
no lcss sketchy than ENS1 s alleged future potential traffic.

If BNSF has no imumediate prospect for re-opening this line, which is not
profitable, and a finuncial burden to their ROA and Balunve Sheet, why should
they be opposed o selling a non-profitable line segment to a4 buyer wha can
operate it as a shortline at less cost due to lower overhcad and labor costs and has
the prospect of bringing ineremental compoensatory traffic to BNSF ragardiess nf
what that volume should be? Maybe the real reason BNSF wishes to retain the
control over the line is to deny existing shippers und potential new shippers direct
competilive auuess.

The fact IINSIY argues that there is no sexvice required hy present shippers on the
lino, but alloges thete may he future averflow servico, and, a real posgibility is
contradictory, but consistent with Applicant's subraission that there is “bridye”™
tru e potential,

When STB determioes the Constitutional Value of the line, then they will be in s
pasition to determine whether L)r. iehrer’s financially responsihility is enough to
aoquiro it and opcrate it for threc yoars.

BNSF has not shown on thelr System Map it has murked this line for
abuoduvmneat, nor applied to $TB for sbandvmmnent.

LINSL has not within six and a half years made any effort to repair the washout at
Utm and tranaport traffic aver the Tine.

Transportation over this line is “inadequate™ for ths majority of shippers who
would or could transport traffic over this ling because of the washout,

Nale of this line will not have significantly adverse etiect on rail carrier aperating
the lina sinee it will remove an unprofitable line from owner’s Ralance Sheet and
offer the prospoot of incremental traffie that docan't currently exist,

Sule of thie lino will not have an advorse effect on vver-ull operalivnal
performmoce of the BNSF in that it will provide additiona) capacity to move
traffic to connections with UP, CP and MRL over less ciecuitous rontes with
lower traffic density.

The sale of this line will Ykely present an improved transportation for shippers
that would or vould rausport kallic over this line by lower transit tines, due to
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shorter route milcs and faster tum around timics done with less delays than via
longer morc circuitous higher density cotridors,

Applicant respectfully requests the Director of Prodesdings conditionally actept
this Preliminary Application based on Discovery of Net Liguidated Value and list
of BNSF customers whou used the line before its clogure and present BNSY
recoivers and shippers in Moutana, It is uccessary tar completion of the
Agrplication ainl cadd usivedy willion e hovwhadge of the “oveiting carrier’.

Applicant’s financial responsibility can then be determined after Discovery in thut
if BNSF's Nyt Liguidation Value is negative, or very sinall, it can ufleet
Applicant’s ability (o purchase and operate the line which in turn can measure
Applicant’s financial responsibility.

Gwynn Lumber Company and Fxcel T.ogisties have indicated they would use the
line if re-opened.

Fatwee traffic on the line as envisionsd Ly Applicaill is 0o less speculative than
future tratfic envisioned by BNSF.

It is obvious o reereational trail has lexs public servies, necessity nnd economic
benefit than reopening a rail line and restoring rail service.

Applivant can't determine whether he is capable ol paying the Constitutional
Minimum Value of the railroad line unlil that Coustitutional Value is determuned
hy the Rinard.

- BINSF has not demonstrated (for whatever reason) that they are capable of

restoring service for six years, much less three vears required to operale the line
by Applicant. This alone should cause the Bowrd o fures te-upening of this line,
hecause 1t applicant is denied acquisition BNSF will continue to keep line closerd,
which 18 not in the public intereat, convenicnece and nccoasity or hest interest of
Homeland Security.

If BNSF alleges Applicant’s claim that Constitutional Minimuro Value of the 1ail
line is 2210 of less (uy defined by the Statute) then BNSF should be required as
part of the Proceeding through Discovery to demonstrate it 1$ préater than zero by
requiring BNSF to furnish s verifiahle cstimate of scrap value, cost of removal,
enviroumental remediation and land approval to determine New Liquidated
Vulue: and, or “Going Concern Value.™

Where in the Statute does it define that “Guing Concern” will be determined by
“future” value or providing poteatial future capacity tor owning lina’s nefwork to
moet the needs of its customaers?

BNSF CBO Mau Rose's August 7, 2006 letter 1o Dir. Fiehrer expresges concerms
and argues with D1, Fieluer weguiding overhend taflic polentinl fiom Western
Clanacia,
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There is no provision in the Statute for determining or caloulating “Present Day
VYalue™ of future value in determining “Chaing Concern Value. ™

If uo vug wants t0 buy an abandoned rall right of-way from which the tracks have
heen removed, properly tuxes will continue with no prospect for profitable return
on 03cty.

How van one determine how much financial backing is reqnired until
Constitutioual Value and annual operating ¢ost is determined? If BNSE ,
challenges Applicant's Operuting Cost perhaps the Board should require BNSF to
submit annual operating costy of the lue for five veuss prior o cessation of
service in 2000 and cost of maintaining this line since.

BNSF allegation that thers is a roal possibility that Applicant will never nina
teain on the bucks and growing the business is no less speculative than BNSF's
firire prospect of opesaling (he ruilroud and growing the business if Applicant's
acquisition ix donicd.

BNSF alleges Applicant’s offcrix a sham 5013 can determine whether this is a
sham by approving Application’s Application and determining whether Applicant
hac the finnocivl virength to purchage the line at the Constitutional Value
determined by the Boasd and cun obluin funds to operate this line for three vears.

If BNSF is caused ta prowvide names snd addresscs of shippers and receivers who
had used the litie in the past and who arc in Montara, a survey by Applicaat as
paut of this will determine how many would ship vin this routc if service restored.

1f BNSF feels Constitutional Value of the line as deflned by the Statute does not
reflcct the values of the line, BNSF slwuld Le caused by the Bourd 1o subrmit what
they feel the linc is worth and support their reasons tor something other than Net
Liyuidated Value of Going conccrn Valuc.

1If BNSF’y altomeys feel compensation for the line in the form of cash, securities,
prowissory notes, and tax credits is “speculative” psrhaps they should be caused
ta suggast what other forms of compensation or assels wie less speculalive.

BNSF has leased other hranch lincs to shortlines ta operate Jower density teeder
lines, which can originate and handle cars at 1033 cost than BNSF auch as the
Eureka to Whilefishy, Montana line operated by Waico,

Ultimately the Board can decide whethier it iy beller (0 operute u line at some level
of prospective incremental trattic at a lower cost thau (o not operute it at all,

BNSF's attorney’s aullege Applicant’s plan will not work, which puts Applicant’s
plan on a patilty with BNSF's past and present plan, which also is obviously not
working in spitc ot BNSF’s [{inaucial 1esources. The prospect of even one car of
incremontal traffic is better than no tratlic!



42)  There is a Homeland Secunty issue of allowing this line to remain closed. Ifa
bridge were damaged or desiroyed on BNSE’s main east/west Line fovd, fuel snd
Iumber would be threatened to and from Mantana to the rest of the U.S.

43)  Apphicant’s letler to BNSF in 2005 referring to sale of the de facto rail linc heing
promotcd for a bike trail prompled numerous meetings of conoerned property
owners who have a right to “quict cnjoyment” of their Jand. BNSF has “No
Trespassing™ signs alt along their line  ‘Lhe bike truil proposal stimulated
mestings in communities along the rail route for foar that this line wounid be lost to
enromercial seivice if the racks were removed, Grain elevairs alang thia ling
could never use rail secvice wnd tourist or passenger cervioe and would forever be
denied. In rocont yoars more than 2,000 miles of r&il have been abandoned in
Montana and through this intcrest to prevent mose abandonments, Applicant
becaws involved in an organization to preserve rail transportatinn in Montana.
No political leade:y, legislation or othor gupport groups have been abic to
oonhvince HNSE to resopen this line for service und open competitive sccess. The
Applicant stepped forward and has taken individuw! initiutive to restore this 100
mile line and restore such services when BNSY haso’t,

CONCLUSION

BNSF’s response summarily requesting denial ot‘Applicmtfs reqguest fur approval by
113 for Acquisition of the line and restoration of scrvice ia lttle more than a personal attack on
the Applicant. Tfthe Application (s deuied, it will only result in the status quo of the line
reuaining closed and “competitive access” to shippers and receivers denied with prospect of
higher rates, less s&nicc aud equipment, as compared to the prospect of re-opening the line and
restoring service envisioncd when Congress enacled the Feeder Line Statute, If all an owning
line has to do is deny fumishing exclusive information in Tliscovery or Receipt Oi’.A.ppliGation;

then the Statute is incffechve.

‘Therefore, Applicant respectfully requests the Board aceept the Treliminary Application
and Motion for Dlscovery and thwart BNSF’s alleinpts o overcome STB's authority 10 act under

the. provisions empowering it by the Statute.



In concluston we pray the STB will in i1 wisdom accept enr Preliunary Application sod

allvw Disoovery in order to complete our Applivation for consfderation by the Board to

determine costs and Net Liquidation Value and obtain input $rom past and potential custotmers

who have and will use the line. Enclused are copies of recent public opinion expressed in lottors

to the Bditor of the Great Fails Tribiene on the tourist value of re-opeuing the line, which is in

the tublic Interes(.

November 20, 2006

Respeeifully Submitted,
t/ ‘} W
7/ o &f’
v A y y/ A
éyw%{”’wz/’a Z.JX t—w{ﬁ‘fﬁb

Ly, Daniel R, Fiehcer
'O Hox 1K
Helona, Montana S9624-1004

N

APPENDIX: News Articles from Great Falis Tribune
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Helena would reopen as
an jndependént short
line to foster competition
in fréight rail-under an
application filed with the
federal Surface Trans- |

‘Dr.:Daniel Fiehirer, a’
dentlst from Helena, is
asking the . federal
agency to- award him
“runhing rights” and’let
him purchase the 92-mile
stretch -of railroad from
the - BNSF " ‘Railway. -
Co.based in Fort Worth,
Texas.

Fiehrer is not the only

— ONE 1O
TODAY'S orest
LAN . interest.
QUESTION- in the
) . line.
Weigh'in on The
-this fopic, Helena-
Detans oniM based
——————— Corridor .
. of . Dis-
covery Action Committee
has expressed interest.in’ .
converting the line to-a
bicycle trail, :
Trails advocates in
Great Falls and Helena
are urging development
of the trail.
Both Cascade. and

. Lewis and-Clark counties
- and Great Fall_s and .

Helena city commissions .
have proclaimed their
support for the trail.

1 andnumers alnne tha

a @

P ~ Tl

i /7™ corridor have reserva-
g tionsiabout.the: traxl L
Standard concems are

trespass from the. trail .
: ~ right of way onto-private
i - property, litter, dogs,

it fires, illegal camping and

; ) weed control.

Flehrer,in a telephone
interview Tuesday, said:
~he wants to run one
freight. train daily on the ~

single-track feeder line. .

A “We're basically going -
© " to provide competition

. from-central. Montana to- .1
" outside sources;’ * hesaid,
explaining that it would

- provide a link to.the !
‘Canadian Pacnfxc the
Union Pacific ‘and the .

one.of the few north-

i . southroutes fromCanada . |

See TRAINS, 7A

1

FBOM 1A

to Mexico.”

how .much tHe shipping:co

i
!
Montana Rail Link. “It’s . f
i
H
i

BNSF spokesman
' ‘clinied:

grain would- change, but-said’ hej,‘,- wh

was confident prices would drop ‘

if there is:compétition. - ‘
-Secondarily, the scenic 92-

mile stretch along the Missouri-
River would be-used for a din-.
ner line; according to-Fiehrer, = W j

who also’is considering-rail

service for trout fishing enthu-

siasts. who would be dropped

off at hard-to-reach’ f:shmg'ﬁ

spots. -

headquartered in Cascade

operations would be hangled:by:
one of several mterested ‘gshort!

line operators. .

In the application filed w1th
the Surface- Transportatlon
Board, Fiehrer states that BNSF
has dec1ded there isn’t enough

business to warrant reopening .

the line, but-the railread:also has
declined to fﬂe for abandon
ment o

The ‘new éhort line would. be:,&- :

. ‘About two years ‘ago: Flehrer
id his wife; Mary Ann, co-

i unided .the Transportation

ervation. Society of Mon-

and -landowners. — is..con-

_cerned that BNSF now: controls
" almost: all rail shlppmg in the
_state. -

The hlgh cost wof shlppmg
gram has been a controversxal

‘issue.in the state.

(Sen Conr d“Burns R- Mont

The line_is not- usable because’ i

repaired if he were: glven owner:

ship, The ‘application also pomts"
out that the:longer the railroad is -

LS ' im—

of a .50 foot washout at Ulm,
‘Fie VS ['

.pubhc hearmg on gram shxppmg ,

rates.

with.the-hope of preserv--
ing rail lines for-commercial
‘uge’ - Their- organization —
‘which says-it includes business

'ufrsday in D.C.

not used e currently 6.172 years :
- ~the. greater. the expense wﬂl be
- 'to reopen’it.

‘Fiehrer said he doesn t know

That hearing will be held in
Washmgton on Thursday at 8
am.

The hearmg Is a response to
Bt v h oo

d.-agency’s “rate relief'processes '
rta- -are- largely maccessxble and
. ,_:rarely used.” '

‘The GAO uiged the Surface

. .‘Transportatlon Board to assess

the competition. - .
_ Railroads, shippers, and trade

vorganlzanons are scheduled to

speak at’ Thursday s hearing.
Advance copies-of their hearing
statements were posted an the
Internet late Tuesday.
Meanwhile, the application for

aGreat Falls to Helena.short line
.does not: requu'e a pubhc hear-

mg
‘Instead, the. agency has 30
days to decide whether 16 accept

~ the application. A final ruling

would take another six’ months

t0'a year,

- If Fiehrer receives a favorable

“ruling, the Surface Transporta-
-.-tion Board would decide -on the

price of the sale after receiving

- appralsals from both sides.

B Tnbune staff contnbuted
“to thlS report. -
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“wiltnot record-your vote.




www.lielenair.com .

Helena man seeks

forced sale of rail |ne

Orthodontist
wants to operate
shortline
between Helena,
Great Falls

ny{umnv KLINE
IR Staﬁ' Wnter

A Helena orthodontlst has '

asked the federal Surface

Transportation: Boardto "

force BNSF Railway-to sell

. him its Great Falls-to-Helena

line. . - ‘

Damel Flerher Sald tIus
‘week he plans to lease the 95-
mile route - whichsome -
have advocated turning into a
hike-and-bike trail — to a
short-line railroad thatwould
run a'few trains each.day,
offering a north-south route
to area shippers. He also said
he’s spoken to-folks interest-

- edinoperating -a dinner train
-on the:route; much -of which
follows the Missouri River.

Fierher said he’s spokento

- short lines in-Montana-and
elsewhere, but deélmed to .
name the:railvoads. .-~ .

~He submittéd his: apphca—
tion last month; askingthe .
‘board to-use a federal statute
allowing it-to force the sale:

According to.a-document.

panel has:more thantwo-

" months:te render a-decision. -
If the board forces the sale,
the price is:either set by.the

- panel or agreed upon by the -
railroad and applicant.

A BNSF lawyer has:sent.
the board a-létter, stating the
railroad:will resporid to the
application by Monday. Rail-
way spokesman-Gus: Melonas
said the company plans: to
keep the.line. .

. “We are retdining the lme
for possible future use to:
prc:vzde addmonal S)paclty to
mét L.J A'”\tgh‘ SEETANTRICT BL9 SN
essdLy, of ¢ sai o

T o an anid hi wab o

+ 9mrn 208 ok
e

* tions;: Melon

. Premdent and CEO Matthew

Rose when he contacted the
railroad-this' sumimer with. an
offer to buy the route. Rose -
said the line wasn’t fcr sale
Fierher said.

Most.of the: route hasn’t

seen rail traffic i in-about five
- .years, BNSF nises a-portion »
of the line north of Ulm for

storage and svntchmg opera--

“He's'decli

.on the upgrades BNSF WOuld

need to.make to run trains

~ along the:line; but trail.enthu-

siasts- who hope the line ¢an
one day be turned into.a. path

. for bicyclists:and pedestrians
“have said'several problems

exist — sinkholes have. -
undermined-the raﬂ»b_ed near’
Ulm, tunnels along the route
are too.small for modern: rail
traffic,-a crossing at:Wolf -
Creek has been paved over,
and on some curves-trains
would be-limited to 15 mph.
The effort to create the .
trail has garnered:support -
from officials in;Helena-and-
Great Falls, and-advocates
believe the path:could:boost
the ‘'economies-of both cities,v
alonig with- smaller towns :
aleng:thé route. . :
Trail: advocates haVe sa1d
they d like to-see trains:run-

-.ning’ along the line but . would.
R push forthe path: if:the dine’s

L !
‘on the board's Web site, the - - operation-isn't feasible.:

~ Fiehirer; who owns aanch
near Cascade; has:joined .. .~ -

. landowners along the route
- who object:to the-creation of.

the:trail; citing concerns-over
pets, trash and trespassers.
-According to Fierher, the '

line was builtin 1886 by -
Great Northern-Railway -
founder:James:J.-Hillata -
cost of $15 million. The route
connected Hill's railroad with

_ the Northern Pacific at Hele-

na and served regmnal mm-

. ing mterests

) Hepmzlnnlaw Jﬂlnn ozr;mba: Litits

reashelatif4Td0T 5 0m nirrsl

larrpdine@®halnair.comnid Yo
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