
CHARLES H. MONTANGE
ATTORNEY AT LAW fj>

426 NW t62NO STREET

SEATTLE, WASHINGTON 98177 .A

(2O6) 546-1936

FAX: (2O6) 546-3739

8 November 2006 ""
by express

Hon. Vernon Williams
Secretary
Surface Transportation Board
.1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: PYCO Industries -- Feeder Line Application --
South Plains Switching, Ltd., F.D. 34890 and

' related cases (F.D. 34889, 34802, and

PYCO'a Reply to.. SAW de...... facto Petition to. Reopen
filedJJovember 6.

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a 'de facto Petition
to Reopen, filed by South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW'S out-of-time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
"response" includes a petition to reopen, PYCO has a right to'
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply, " to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its. date, and
thus that the affidavit itself is erroneous and misleading.
Because time is limited, the "limited reply" is also included in
Part IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to make it, is
tendered to set the record straight.

Thank you for your assistance.

for PYCO Industries, Inc.

Ends.

cc. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO) (w/encl.)
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Opposition by PYCO Industries, Inc.
to

the' De Facto Late-Filed
Petition to Reopen

Submitted by
South Plains Switching, Ltd. (SAW)

in connection with
Transfers of .Property by SAW to Choo Choo

PYCO Industries, Inc. opposes the de facto petition to

reopen filed by incumbent railroad South Plains Switching Ltd.

(SAW) against this Board's decision of August 2, 2006.

Relevant Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,

this Board on August 3 served an order among other things

voiding all sales by incumbent railroad South Plains Switching,

Ltd. of its properties subsequent to May 5, 2006 [the date on

which PYCO filed its initial feeder line application (FLA)],

voiding all lease terminations by SAW or Choo Choo Properties

after that date, and ordering SAW and Choo Choo to desist, from

retaliation against any shipper filing comments in support of

the FLA. Neither SAW nor Choo Choo sought administrative or

judicial review from that decision.
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Pursuant to this Board's scheduling orders, SAW responded

on September 21, 2006, to PYCO's discovery requests, including

requests for documents bearing on SAW s title, and property

transfers.

On October 12, 2006, PYCO filed "initial comments" and a

"status report" in Finance Dockets 34890 and 34992 noting that

Choo Choo had petitioned a Texas state .court to enforce a deed

dated June 13, 2006, which this Board had expressly invalidated

in it's August 3 .order. In addition, PYCO in its "initial

comments" indicated that Choo Choo was likewise seeking to

enforce lease terminations which this Board had invalidated.1

At approximately the same time, PYCO completed review of

the various deeds that SAW had furnished PYCO in response to

discovery. PYCO ascertained for the first time that SAW had

purported to transfer certain leases to Choo Choo Properties in

March of 2006, and had purported to deed out to Choo Choo

additional properties in April 2006. By verified motion dated

October 13, and filed Monday, October 16, PYCO moved to

invalidate all transfers of property interests from SAW to Choo

Choo after December 20, 2005 (the date of filing of the

alternative rail service petition in F.D. 34802), or, in the

alternative, after January 9, 2006. On January 9, PYCO had

served notice to the world that it intended to file a feeder

1 PYCO attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this 'Board had voided.



line application under 49 U.S.C. § 10907.2

PYCO listed three specific transfers between 9 March 2006

and 28 • April 2006 from SAW to Choo Choo for which it sought

invalidation,3 PYCO did not seek an order invalidating SAW's

deed to Choo Choo dated June. 12, 2006, because this Board had

already invalidated it in this Board's order served August 3,

2006. Nonetheless, Choo Choo Properties (SAW's alter ego, owned

by Larry Wisener) was (and is) still seeking to enforced its

alleged rights under the voided June 12 deed in Texas state

court."* This is a not so indirect attack on this Board's

jurisdiction and order; it certainly is contrary to it.

I. SAW's"Response" Includes a De Facto Petition to Reopen

On November 6, SAW filed a "response" to PYCO's motion to

void additional property transfers. If SAW had limited itself

to a "response," then PYCO would be barred from further reply by
.|T

49 C.F.R. § 1114.13(c) (no replies to replies). However, SAW's

"response" begins by specifically "mov[ing]" this Board to

"revisit and reverse its order of August 2 [sic], 2006, voiding

any transfers from South Plains to. Choo-Choo after May 5,

2006. "5

Under this Board's rules, a party may file a discretionary

2 PYCO's Verified Motion to Void Additional Transfers, in
F.D. 34890, et al., filed October 16, 2006, at p. 6.

3 id. pp. 3-4.

4 Id. at p. 5 n.3.

5 SAW motion, p.l, item 1.



administrative appeal, but such appeals must be filed within 20

days of the order against which they are directed. 49 C.F.R. §

1115.3(e), When timely filed as provided in the referenced

regulation, an administrative appeal is termed a "petition for

reconsideration." Id. § 1115.3(a). A party opposed need not

reply, but clearly may do so. Id. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order was filed

more than 90 days from the date of that order and is thus

obviously not a timely "petition for reconsideration." An

untimely appeal/petition/motion to revisit, like that filed by

SAW on November 6, is called a "petition to reopen" and is

governed by 49 .C.F.R. § 1115.4. Among other things, it "must

state in detail the respects in which the proceeding involves

material error, new evidence or substantially changed

circumstances." The regulation states that the petitioner must

ask for the Board to make a "determination" in that regard.

In addition, if the petition to reopen seeks to produce

evidence, SAW must explain why the evidence was not previously

adduced. 49 .C.F.R. § 1115.4, requiring compliance with 49

C.F.R. § 1115.3.

PYCO has a general right to reply to a petition to reopen

pursuant to 49 C.F.R. § 1104.13(a). Because SAW'S "Response" is

tantamount to a petition to reopen in its attack on the August 3

order, PYCO thus has a right to reply. To the extent this Board

believes PYCO does not have a right to reply, PYCO moves for the

opportunity to submit-the following opposition to SAW's d.e facto



petition to reopen.

II• Opposition to' Petition to Reopen

The only portion.of this Board's August 3 order which SAW

seeks to reopen is the portion invalidating SAW s transfer -of

the "wye" property to Choo Choo by deed dated June' 12. SAW

does not attack this Board's declaration that the lease

terminations were void, nor does SAW attack this Board's bar on

future transfers or rescissions.

SAW argues that the. deed invalidation is an "unreasonable

requirement." SAW says the deed was dated June 12, and thus

fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO's filing of a Revised FLA on

June 14. Nothing in this argument presents either "new

evidence" or "changed circumstance." All the evidence and

circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material

error."

But SAW fails to show material error. If SAW's assertion

that the invalidation is "unreasonable" means that it somehow

unduly burdens SAW, then SAW makes no showing of burden at all.

In its written "Response," SAW nowhere contends that it suffered

or will suffer any economic harm by reason of invalidation of

the June 12 deed. SAW submits two affidavits .(one by Larry

Wisener^ and another by Edward Landreth), but neither contend

& Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,



that SAW has sustained or will sustain any loss due to

invalidation of the deed.7 To the contrary, both affidavits

appear directed at defending SAW s transfer of various PYCO

leases to Choo Choo.^ . •

On the record, the only , "burden" imposed by the

invalidation "requirement" is that Mr. Wisener cannot insulate

his retaliation against PYCO from this Board's jurisdiction.

But that is hardly unreasonable.

. The only grounds other than "unreasonableness" that SAW

offers to justify "revisiting" and "reversing" the August 3

order is that the date (June 12, 2006) of the deed conveying the

"wye" to Choo Choo was after the Director's dismissal of the

initial FLA (in F.D. 34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable if PYCO did not agree to buy
unspecified SAW property.for $5.5 million. Mr. Wisener is still
trying to be true to his word, as shown in -his state court
litigation against PYCO to enforce voided deeds, and voided
lease- rescissions, and as manifest in his petition to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything- substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW.

8 Even there, the affidavits show no loss to SAW by reason
of any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to .retaliate against PYCO. for seeking relief before
this agency.



indication" that PYCO would file a revised FLA'prior to June 14,

and that the sale was thus lawful when it occurred. See SAW

November 6 "Response" at pp. 2-3. On SAW's logic, the sale

would have been lawful on June -1, or June 15 as well, or on any

date up to August 3, 2006. After all, STB did not issue an

order actually barring or voiding any sales until August 3.

SAW basically contends that a party must formally, seek an order

preserving status quo, and that any sales an incumbent railroad

makes before the status quo order is issued are "tough luck" for

the shipping public.

SAW cites no case in support of its position at pp. 2-3 of

its "Response." SAW's legal argument is confined to pages 9-10

of its paper. The legal argument does not appear to be directed

at the June 12 'deed from SAW to Choo Choo, but at the other

transfers referenced at pages 8-9 of its Response.^ SAW's.

9 At ' page 9 of its response, SAW does claim that in
Railroad Adventures [sic], 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail
operations. Perhaps SAW intends this case as support for its
argument. In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing
agreement, and indicated that it would take into account certain
other property transfers in its valuation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the same proceeding, Rai1road Ventures, AB 556 (Sub-
no. 2X) and F'.D. 33385, served October 4, 2000, a f £....'. d Railroad
Ventures v. STB, 299 F.3d 523 (6th Cir. 2003). In its October
4, _ 2000 decision, this Board 'invalidated the purported
alienation of utility crossing rights (both above and below
surface) from the surface estate of the railroad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
assurance that rail operations will be unhampered unless the



argument is disingenous and lacking any logic or precedential

suppport,

Even if the initial FLA was dismissed by the Director on

June 2, that dismissal was not without prejudice to re-filing,

and moreover was subject to appeal to the full Board. PYCO in

fact timely filed an appeal to the full Board on June 12, 2006,

the same day as the deed. The general rule in abandonment

proceedings is that if a proceeding is still, subject to further

review, a rail carrier disassembles its line "at its own peril."

E,g. , NYCECD _--_. Adverse Abandonment -- New York Cross Harbor

Railroad, AB 596, served Aug. 28, 2003, slip at p.7, citing

Busboom Grain Co. Inc. v. ICC. 830 F.2d 74, 75-76 (7th Cir.

1987) . That is, if -the rail carrier actually purports to sell

off parts of its rail property, it bears the risk of having to

re-assemble it. There is no reason for a different rule on

FLA's before the, Board, and that essentially was what STB held

on August 3. Any sale by SAW between June 2 and June 12 was

just as much at SAW's peril as were sales from (at least) May 5

offerer possesses sufficient property rights to determine
unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way." Slip op.
at 10. The Board also invalidated the sale of an acreage to the
Park District on the grounds that it "contravene [s] our
continuing and exclusive regulatory jurisdiction over the rail
line prior to its abandonment." Slip at 11.

In short, SAW's reliance on the Board's January 2000
decision is misplaced in light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railroad Ventures, not a material error
in light of it.
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to June 2, and from June 14 onward.

In any event, SAWs claim that the sale was "lawful" when

made is not the real issue. , Even assuming arguendo the sale was

lawful when made (i.e.r not void ab in.itio-) , it could still be

subsequently voided in order to protect this Board's

jurisdiction or to accomplish the purposes of the ICC

Termination Act. Thus the question is not whether the sale was.

void when made, but whether it was subsequently voidable. While

PYCO believes the sale void when made, it clearly was

subsequently voidable for a variety of reasons.

For example, the order voiding the sale of June 12 was

issued in a variety of proceedings (including PYCO's F.D. 34802

alternative service proceeding filed . in December 2005, PYCO's

F.D. 34889 alternative service proceeding filed in July 2006,

and PYCO's F.D. 34870 complaint proceeding filed in April 2006}.

Indeed, this Board's August 3 decision specifically notes that

its action voiding the June 12 sale, rescinding the lease

cancellations, and enjoining future sales or transfers will

preserve the status quo in the Complaint proceeding. August 3

Decision at p. 7. Whatever SAW says about the feeder line

proceeding, the Board clearly has jurisdiction to preserve the

status quo in the Complaint proceeding (and in the alternative

service proceedings as well).

In addition, SAW had notice from January 9 that an FLA was

coming. In abandonment proceedings, this Board has voided

transfers undertaken by incumbent railroads during the course of



abandonment proceedings but before the filing of an actual offer

of financial assistance ("OFA").10 As we have said, PYCO

advised SAW on January 9, 2006, that it intended to file a

successful alternative service application with a feeder line

application. PYCO's alternative service application was

successful in F.D, 34802 as of January 26, 2006. SAW thus is

properly deemed as on notice from January 9 that any subsequent

transfers would be voidable at the request of the feeder line

applicant.

In this Board's October 4, 2000 Rail. Ventures decision (AB

556 (Sub-no. 2X) & F.D'. 33385, aff d Rail Ventures v. STB, 299

F.3d 523 (6th Cir. 2003), this Board indicated that there is a

"presumption that all the [incumbent railroad's] property is

needed to provide effective transportation services" in the

context of a forced sale proceeding. Slip, at 10. . The Board

further indicated that the incumbent railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g.. , Rail Ventures, AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, affId Rai1road Venture s v. STB, 299 F.3d
523 (6th Cir. 2003) . In the Rai 1 road........ Vent ur e s proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of utility (air and subsurface rights) from the incumbent
railroad to an affiliate. Just as PYCO notified SAW (and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant in RaiI _Ventures evidently
provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.

10



the case in an expedited proceeding with limited discovery

opportunities, much less limited time to digest responses and

move for relief before this Board, such as is manifestly the

case at bar. In all events, SAW has not carried its "heavy

burden." Indeed, SAW could not possibly carry the burden as to

the property transfers directly affecting PYCO. Those transfers

were clearly designed to allow Mr. Wisener through Choo Choo to

retaliate against PYCO's rail dependent operations and put PYCO,

historically the major user of SAW s rail services, out of

business. The record shows that Mr, Wisener d/b/a Choo Choo

through his attorney Mr. Gorsuch (who represents both Choo Choo

and SAW) not only served PYCO with notice of lease terminations,

but also pursued litigation in Texas state courts to exclude

PYCO from the wye, and to oust PYCO from its utilities and

crossings necessary to operate Plant No. 1, in direct

contravention of this Board's order of August 3. As SAW/Choo

Choo/Wisener actions right up through the instant defacto

petition to reopen indicate, Mr. Wisener still aspires to shut

PYCO down. Putting PYCO out of business will hardly help any

successor railroad achieve successful rail operations, and it

diminishes the value of ' SAW by depriving it of its major

shipper.

SAW's transfers serve no rail purpose. SAW's June 12,

2006, transfer of a portion of the "wye" which serves as SAW's

major north-south lead to other shippers to Choo, and

SAW's March 9 transfer of utility rights under and over the SAW

' II



yard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which RaiI Ventures alludes (see note 9).

In SAW's de facto petition to reopen, SAW at one point

claims to have an operating agreement with Choo Choo. In its

discovery response furnished PYCO on September, 21, 2006, SAW

furnished no evidence of any operating agreement with Choo Choo

permitting SAW (or any successor to SAW) to operate on or over

any of the properties conveyed by SAW to Choo Choo anywhere,

whether that prop'erty was the "wye," the alleged "vacant lot"

with a portion of line crossing it, or the lead serving 84

Lumber conveyed by SAW to Choo Choo.

If SAW has any operating agreement with Choo Choo, it should

have been produced to PYCO. Absent production of one, the only

presumption that can be made on' this record is that SAW in a

variety of transactions with Choo Choo in 2006 sought to sever

rail customers from rail service.

IV. Correction to Record

SAW makes many comments in its "Response" and SAW's

witnesses make many statements in their affidavits which PYCO

believes are incorrect. However, since replies to replies are

not permitted, PYCO will not offer argument on those points.

Nonetheless, there is one aspect of Larry Wisener's affidavit

which is a complete misrepresentation. PYCO moves for leave to

file a limited reply as to that, and the reply is as follows:

On the last page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5,5 million. PYCO's

12



executives have already supplied sworn testimony denying that

allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration

of Robert Lacy, f 2) in F.D. 34890 filed October 19, 2006. But

Wisener purports to annex a confidentiality agreement signed May

10, 2005., by PYCO's Robert Lacy, and a document entitled "Rail

Sale Proposal Portions of South Plains Switching Ltd." Wisener

implies the 2005 confidentiality agreement relates to that "Rail

Sale Proposal." He evidently seeks thereby to bolster his.claim

that PYCO made a $5.5 million offer.

But Mr. Wisener's "evidence" is an unconscionable

misrepresentation of the documents. The "Rail Sale Proposal"

document Wisener annexes to his affidavit was sent to PYCO's

Lubbock counsel (Mr. McLaren) on June 8, 200.6, by SAW's rail

counsel (Mr. McFarland) , and not to Robert Lacy by Ms. Wisener

in May 2005_ as Mr. Wisener seemingly implies.11 This is

manifest not only in the actual fax Mr. McLaren received from

Mr. McFarland (attached in Exhibit A) , but on the face of the

"Rail Sale Proposal," for it refers to a sale of track to 84

Lumber, which subsequent discovery suggests refers to SAW's

sale of 84 Lumber trackage to Choo Choo in April 2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 SAW's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992. In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
solicited Pioneer on essentially all of SAW's lines.

13



formal offer in response to the "Rail Sale Proposal" which Mr.

Wisener appends to his affidavit. That offer, in the form of a

letter faxed to SAW's counsel (Mr.'McFarland) on June 15, 2006,

is also presented in Exhibit A. In this June 15 response, PYCO

did not offer $5.5 million for SAW. PYCO instead offered

$2,094,000 for all of SAW, or $435,000 for "Alternative Two."

These figures were consistent with the numbers PYCO presented in

PYCO's feeder line application, as then pending. PYCO has not

subsequently withdrawn its offer of $2,094,000. PYCO to date

has received no response from SAW (other than lease terminations

and state court trespass litigation by Mr. Wisener d/b/a Choo

Choo).

The point is that Mr. Wisener's use of documents in his

affidavit is like the thirteenth chime .of a clock. It is all

mixed up and utterly misleading. Such chimes not only

themselves are false, but call into question all that came

before. As with a broken clock, Mr. Wisener's affidavit in

general should not be accorded any weight.

The only offer PYCO -has made to SAW is set forth in Exhibit

A. So far as the record shows, this is the only formal and

reliable made to SAW assets for its rail assets in Lubbock by

any party, including specifically PYCO.

V. Conclusion

SAW has failed to show material error in the August 3

decision. SAW's defacto petition to reopen accordingly must

be denied. On this record, the SAW system must be reassembled

14



at least to the extent sought by PYCO in order to operate it for

rail purposes.

Respectfully submitted,

CHaries H. Montanger
for PYCO Industries, Inc.
426 NW I62d St.
Seattle, WA 98177
(206) 546-1936
fax: -3739

'Of counsel:
Gary McLaren, Esq.
Phillips & McLaren
3305 66th St.', Suite 1A
Lubbock, TX 79413

(806) 788-0609
for PYCO Industries, Inc.

Exhibit A -- PYCO June 15, 2006, response to SAW solicitation
for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006

15



Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition upon the following counsel of record by express
service, next business day delivery, this 8th day of November
2006: .

Thomas McFarland
208 South LaSalle Street, Suite 1890
Chicago, IL 60606-1112 (for SAW)

William Sippel, Esq.
Fletcher & Sippel
29 North Wacker Drive, Suite 920
Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTL)

William A. Mullins, Esq.
Baker & Miller
2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esq.
Mayer, Brown, Rowe & Maw
1909 K Street, N.W. .
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600
Washington, D.C. 20027
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Exhibit A

Only PYCO Offer to SAW (June 2006)

SAW Solicitation of Offer (June 2006)
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To:

From: Charles H. Montange
426 NW 162 St.
Seattle, WA 98177

{206} 546-1936
fax: 546-3739

Date ,—\

Message:
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Attached page(s):

************************

The attached sheet(s) may contain privileged or work product
information, and is/are intended only for the person to whom
this cover sheet is directed. If the reader of this message is
not the intended recipient, please do not read or disseminate
the attachments. If you have received this material in error,
please immediately notify me by telephone and return the
original'material by U.S. Mail. Thank you.



CHARLES H. MONTANGE
ATTORNEY AT LAW

426 NW 162ND STREET

SEATTLE, WASHINGTON 98177

(2O6) 546-1 936

FAX: (2O6) 546-3739

15 June 2006
by fax . v

Thomas McFarland, • Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal

Dear Mr, McFarland:

• This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal" for portions of
SAW's assets in Lubbock, which you faxed to Mr, McLaren on June
8.

In settlement of all litigation, PYCO is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in, the feeder line application, for
the prices stated therein. The "Rail Sale Proposal" which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain how SAW proposes, to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old .FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"
bid of $5.9 million, PYCO's calculations show the maximum value
of the entire SAW system is about $2,094,000. The "Rail' Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of $2,094,000 for all SAW's
remaining 'lines in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer

1



shall be deemed modified if and when PYCO modifies the values
associated with, or the property included in, its feeder line
application statements. The offer is also contingent upon any
required STB "authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations.

Please 'advise how you wish to proceed.

Charles H\ Montange
for PYCO Industries, Inc.

cc. Mr. McLaren
.PYCO
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FAX

To: Charles Montange
Fux#: 206-546-3739
Copy: GaiiKring

Robert Lacy
744-3221

Re: PYCO/Railroad

Date: June 8,2006

Pages: , including cover sheet

Chuck, Gail and Robert:

Attached is a copy of the bid package received from Tom McFarland via telefax this morning,

Gary R, McLaren

From the desk of...

Gary R.
Attorney at Law

PftillipS & McLaren. L.CP.
3305 66* Sveet. Suite 1 A

Lubbock, Texas 79413

(606) 768-0809
Fax: (806) 785-2521
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Rail Sate Proposal
Portions of

South Plains Switching, LTD. Company
Lubbock, JX

Introduction

This sale package outlines property offered for sale and conditions of sale for portions of
South Plains Switching, LTD. (SAW)

of Property tef Sale

The property for sate consists of rail track generally located south and west of the BNSF
south yard In Lubbock. TX The original sale was made from BNSF to SAW by Sate
Agreement for Sate of Certain Assets, Rights, and Obligations of The Burlington
Northern and Santa Fe Railway Company to South Plains Switching, LTD dated May 3*
1999. Provisions In this sate agreement will be assigned to any new mil line owner.

SAW op« r̂a are on tetosWOT erf BNSF main 1^ Croesingof
BNSF to connect these properties la done on a regular baais by SAW obtaining dispatch
authority from BNSF.

Interchange between SAW and BNSF is made in BNSF South yard as mutually agreed.

Buyer accepts the rights and obligations as set forth in the provisions of the Sale
Agreement for Sate of Certain Assets, Rights, and Obligations of the Burlington Northern
and Santa Fe Railway Company to South Plains Switching, Ltd. Co. dated May 3,1990,
Quit Claim deed given for property Bttl of Sate given for ell tracks, etc., a» received from
BNSF.

Ail SAW operating property except those retained below, but including PYCO teases
#8793,8678, PX91-12025, PX91-12021,4536 and 4677(coptes attached).

Some track and property outlined In the Sale Agreement of May 3", 1999 has already
been sold, or will be retained by SAW. The scld property and removed trackage in
general was non<0p*ort>onal and was sold to wnovw fan liability,

Offcrjp^on of Property not for Salt

Properties to be retained by SAW are as follows:

A portion of the Orchard Lead track (see attachment A)

Track 380 with adjacent side tracks and the shtpper/mcetvars located along those
tracks.

A portion of Track 0420 West of Elm Street (»oki to 84 Lumber) sea attachment A
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Track 4, 7, and 12 (Burt$ properties in legation)

NofHjperating teases currently in (ftgatton

Track340

Boxcare used for equipment storage In lubbock

Locomotives and maintenance of way equipment and tools

Division* of Revenue Pfm bv BN8F to SAyy

The line sate agreement between SAW and BNSF outline* the divisions of revenue paid
by BNSF to SAW. There aw two different sets of payments; one for cars waybilted in
shipment* teas than 27 cars and a different set for cars waybiltod in shipments of over
27 cam.

Provisions in the sale agreement provide for annual adjustment of dMsfor* of revenue
paid by BNSF to SAW.

Union Pacrfic Traffic

Moit traffic interchanged between SAW and BNSF moves under BNSF rail provisions.

There la on operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP. There are no
payments made by UP to SAW. All payments are made from BNSF from their revenues
obtained from the UP.

fnf TJm* on Equipment

Free flrna for cars interchanged between BNSF and SAW are covered in the sate
agreement. Free time, Is 120 hour*.

DenfllifTUfff Cif Storage ete.

SAW maintain* their own "price and condition sheet" setting forth such things as free
time, demurrage, storage of care, local switching charge* etc; A new buyer would need
to publish their own price and condition sheet

Electronlfi j/fltrphaiKie of Cajf

It Is very important for a rail HTM Interchanging equipment with BNSF, to have electronic
interchange. This function fe being performed by SAW through RMl an outside firm,

BNSF eleo provides an interchange package should e buyer decide to work directly wfth
BNSF, *
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Maintenance otWav Equipment

Locomotives or Maintenance of Way equipment or materials would not be part of the
tab, SAW doe«, however, have • number of operational locomotives and ft to possible
that two of thes« units could be eoM as • separate agreement.

BN8F Rtaht of Firat Rafcaal

Th» BNSF has first right of refusal, with their response due wfthirt 80 days of an
agreement between SAW and a new ra3 line.

<pffor Conditkxit

The followlnfl offer conditions exist:
Minimum offer $5,900,000.00 (this haa been met)

Response due on or before 12:00 Noon, June 16,2006.

SAW may abet to refect any and all offers:
Response to be made to:

Mr. Thomas F. McFariand
206 South LaSalte Street, Suite 1890
Chicago, lIKnola 60904-1194
Phone: (312)236-0204
Fax (312)201-9695

Attachments

Attachment A Maps
Coptoa of PYCO Leases
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PRIVATE GROSSING CONTRACT

Tbi» AGREEMENT, made thk.
Fort Worth and Denver Railway Cooqjaay, party of the first part, hereinafter calkd "i

I1*
, pwty of the second

WITNE33Em Th»fc WHBSlAS, Railway Company controls and operates * line of railway through vat-
ioui eauatie* to the State of Tew*, and nuunuim aloag the right of way thereof, fence* for the protection of property
and the prevention of Injury to persons and animals; and,

WHEREAS, party of the second part owner, is in charge of a certain tract of land located to Ac County of
*^^^^j^-•Sff^^ - ..— ............. , State of Tecu, and adjoining the right of way of Railway Company, aad a desirous

of having * private crowing over laid Railway Oojapaoy'i track atkt right «f way at Mifc P/»» tffgffslf ; ........ .

NOW, THEREFORE, in conadcratkm of the premise* aid the protnbes hereinafter nude and to be per-
formed by the parties hereto, IT IS AGREED;

. ̂ |yr Jl BUffBil <Ft ••> <»_ *>^ .* .y _.** * *jy, * * -* IDoIlan

of die wooad part
«nd

}. receipt of which a hereby acknowledged by Railway
wiJI within thirty (90) days fran the execution of tW» contract, under the tu
in cocnllancc wA w ropiirtaaenu oi Railway Coaayany, comtroct

a crossing over the right of way and tracki of Hallway Coaapwiy at
following location, to-wit

«i rt*t «r

ai ibown on blue print jnarlced "Exhibit A", attached hereto and made » part hereof. Toe said!,
crossing, INMliHMil^PIRIMVMHHH^ be instaOcd at the «ok expense of party of *£e second
part, and party of the tebond pan further agrees to maintain ^dj0MWM0M|MMI croajing with ail appurten»ncts
that nay be requljred, at its cok expense and without cost to jUJyay Goampany; provided, however, RjuJwayCkaD-
paoy, ia the event party of title second pact fails to keep laid^tMJJMpMMHNlt cromag in good rtpair, shall haw
die right ID repair the sane at the eon of party ol the ncoad part, aad party of the xtaoA part dull jpay the full
COit « *uch repain within twenty (20) days of receipt of bUl theiefor from Hallway Company. _

m m
3. Parry of the tece-sd part agrees that it will at ail times indemnify and Mve harmktt RaUway Company

iiut any low ol w danaage to property, and igiinxt an daiou* <*f*n*nA^ actions or cauiM of action growing out
of the low rf or danuge to property, or injury to oe death of persons, Handling in any manner from construction,
maintenance, u»e, state of repau, or pretence of the crossing upon Railway. Company** premises (except where
such Ion or damage to property or rich injury to or death of penoiu it directly cauted by the sole AquweBce of
Railway Oompany), ana «h*tt promptly pay to Railway Gmpairy dw fuB amount of any damages whichRaUw»y
Qetnoany xnay nutain and incur, or become fiahk for, and all wnu which Railway Company may paji ' O f » com-

to MV to settlement or satisfaction of anv ntch clainu, deipands, actioni, or cttoft ot action , it
agreed that Railway Company thai not be liable for any damage to the trotting howsoever

4, If at any time party of the teeoad pan fails or dediMt to keep the agreements herein contained, Railway
Company may annul and caned thi* agreement by giving five (3) days' written notice to party of Ike tecond part
to that effect; and ttkewtie, at any time, at It* own option, upon giving ninety (90) days' notice jn tife to
of the tecond part, its aurigns and sa£ceuor% Railway Conpany may tem^nate iba

5. It b fvirthei agreed wid xindenfbxrf that thai* a c«vtna^
in, hit or tadr brin, cstecutors, adraumtratorik personal represejotaJivtt, meowon or affigat, aad ihall be binding
upon them. '

A* one of the considerations hemn, it i* expreuty agreed and understood that tab contract i* made Ob behalf
of any IUCOXKHI or audgni of Railway Company, and that the same it abo made on behalf of and inures to the
benefit of any other penoo, firm, corporation or railway company who may at my tune run train* over or in any
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c .IMF or way operate the tracks aw! prroerty of Railway Ooapny; and as to tuch pmoia, firm,
or railway company, wtctter opera** the mac fe ay ,̂ ^5 « way w operatioa^f b* « o

d t k e c d t ̂ tohirod? provided for by the tarn of tfaLJKST °» •• 4*000 • •**»«* ^^ âfc****^*"*^ •*- <» *
*

to f^* 2 «f *riv»tt Crossing Coot»»et
Inc., dated March 30. 1962.

6.

PUin» Oil MU1,

cootwct uid all its

that party of tbe

J*IT lt

slaU edriiarct «it Railvay

tkmt the «ow«eat at *««»«» t&i4 Sailnty C«wnjr't

ttm it to get
of bei* »t«»ek bf «afiae« « ewrs*

APPROVED AS TO FORM:

CnenlAtHMer

STATO OF TEXAS 1

COUNTY OF TARRANT J
' • ' '

BEFORE M6, the tmdlenigiKd authority, on tfau day penmuOIy appeatwl

known to *ne to be the ponon whose name i» lubtcribed to the foregoing instrument, and acknowledged to me that
he executed the fame tor the purposes and ouutderation therein exprened, in the capacity therein.itated, and ai
the act and deed of laid onpomtiatt.

GIVEN UNDER MY HAND AND SHAL OF

STATS OP TEXAS

COUNTY

BfiFORB ME, the ufiderugaed authority, on thii day pen^nally

—-~ >.-n .,,,11 mi , —_, known K> me to be thcpenon whose name

is jubtcribcd to the foregoing wstnuacnt and acknowledged to'me **»•* " [7~*'m-~
the purposes and ccwiidcratioa therein

MY HAND AND SEAL OF OFFICE thia tb

Z^4t4*r*>**>/

42
the same for

-^Aar
nun to ui
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r% w»y operate AatmclB and property <rf Railwiy Company; *nd as to ruch pawns, firm, ooqwfatioa
- — cotofvay, whether opeminff the same in any manner or way by operation of law or otfaerwoe, uad

f «, - -j- „.„„, ,j| U.J,

on the day and

P: 10^34
fg: a/IB

•E tUtS«Md fm
»•'? •

APPRjOVED AS TO FORM':

STATE OP TEXAS' }

COUNTY OF TARRANT j

BEFORE ME, the uodenigDed authority, on this day peixmaJly appearrxL ^f&* ^&9

known to ine' to, be tbc%feiffaa Vvbose name is subteriboitb the JFaoegoia^ inmtunen^ and acknowledged to OR that
he executed the twajke toe the pmpoMt and conaidoratioo tberdn ^ajocwed, in the capacity therein euted, and «
the *et and eked <rf iald corpor»tioa

.„
OIVENT UNDER. t& HAND AND SEAL OF OFFICE tias «h>'

STATE OF TEXAS

COUNTYC

BEFORE ME, the undersigned authority, on this day

.. __
»f *»!*. 19

M M- v
>«ur JbUfe Imtatbt Tttmt Ckwwr. T«

/''#^j^JLfjft

is tubioibed to the foregoing inrtniment and acknowledged tome tk
the purpOKS ud coQBder&tioo therein exprcncd.

GIVEN XJNDERr MY HAND AND SEAL OP OFFICE thli the**

, known to me to be the person whose name

he same for

*-4£
<A*r+~rJ S&A^L4*î

, *r«*>
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- - . . * , CONTRAQ FOR PIPE LINE
ACROSS OR ALONG RIGHT OF WAY

COPY
TEOS AjGRHBMENT, Mwfe tnd eatond into M »U^m.̂ &£jC - &L&L _ ,£fatfl!i ..... ifgX S !*<?££>/* , 1

btfMtt fOEt WORTS AMD DBKVm RAILWAY COMPANY. kawmafUr olkd tt* "Mbr»r," ud

Wl'1'.NJBSSIfJ.-Jti:

AtfHlB 1: In «»«tte»tian ot s

/£

at UM Mk eqwue of UeooMM, » ,<^<-4**/>^rf . — C..-.XC2— ) Jack ppe line to bo tatd for oonTEjiii

rl»»Jy, tb« location of wJU pip* lint being ghcwn ta nd oa titf JUibnj'i pn

ittoohad, — —_—_____ — - _.-.„...-,„, — . - . -- —__ ud nwde a part hatorf.

; Th« t<v «l a^ |^ lit)* AUl be piM^ tt » d^
M tndb ol lUflwsy irlaM U ixu«« VH)W ibt MM i^
D UM nut pipe UM «Ull I* of A diinwUr fwu todu* « t»rg«sr th* portiou oT wmt <Es«eUy uadw 1JM AB^ tn^ tf «»d^ H^ wite tie iwdlMd

: T!b<l«Ml>^tltiatih|]lhicai»tiiiotod ttx> mtlnuinod in tach manner and t* ««h ««»• or timcB ml rf meb «Mt«rtali M rf*D «n«t
wttt Oe approrml of tho ftopniaUixlwit of Bnhmy, Md M dull aot hinAar, deky or nubngir tite opmttoo ef «n«lM«, Mai, aua or bwteeM of
BcOwi^ovv Hi tnck m tndb nov htd ar k*n*flw by ra aaM i^^
Tht iJom^ dull not e««qpoai»M srttnkm for llg pii^^
potto to SupeytQtoxkot of lUilrny, tad then » <fadgo»tod x<t«"»onUUvit af Rtllvay may ovatw or tntpodi *tt rf mid work » It p««WMil, «* th>
•xpeon at LipUM*, »d pirfcrnukwsi erf §uel» »w* ilwJl b« eub)*et to bfa »ypn>yiJ, If dwoMl u«e«Maiy by Rdhrty w to do, UwuM ihitll, »t Us*
«tptnM of Tif^i^ti CUOPOit tlw Mid tnwk w tn&ta. u dirootad by Kailwty, wb2« UM work of ecaibrantmK, "«'"«''"»'»t or maovint iud pipe line

In UM wwat tho pip* Um iM be omd to carry wqr Uqnld or otto rolwtanoe uadbr pmnm, ud Blufl IM boriwl under uy tnefc or irtthto
fsny-fire (43) he* of jay <nck, bridge or otructun of 1h* XUfrmr, tbe pip* line dull be «a*tnumA tad nuJattiBed attbtfr la tocontod with

o. M0&frS( oop7(rfwUeb«l^btittw^^to>iMtb«flvt»t^^

In «»» lUttwiy th^ «fUt ^ pipe UM JIM b*» i»^
ohaoftMi in ezWng tncb or ftmeUuM otw aud ptp« lioe, th* Ltoaaaee ihall, at once, »t lu own wpsnae, m*Jt« Hwb duogoi in ita wid plpi Ui» w
m%f Iw ocoMttiy to loite tlK an* toi^an k ito
to Chi oawlUgu be^da nauif^ f^ tMd priira
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either dtocfeic*! grounding ijwtotn i* totalled in oomowtion with Mid pipe UM wUtb to tie '
ItbpbcuM or ttkgnph liaei, <ao^^t^l^^ttiJ^my,^lJaeaa»iamc!^g^ \

__ i/e*uk»udirtqMMmiyUM«Bs»rjtoivddillBUCto Uwnaee farther j
to iod^nWy Md urn luurnlat Btfimr imm wad apiari «5 dunagBi, djJm*. kww, nuts or erpen«« to way mjmner aiUbg from or '

* - .- - «tdep^KB«ofIbwttwiylvtlicO|)6ttao%u»eorextetwxw<rf«Jn^iodaignwndli^vwarn.

OTW Uw HUM thonwghtj oompxaad, *ndl tibf gnde even with the idjteent wrfMt of th* (pmmd, iod tlu* UewiM «UI at kD Urn*
relQH* pnmtf, P m " » r ̂ " *^ ** >«Tmffflf , ., , ,

or IOH or duMC* te ̂  ProIM^ ̂  *^ ?<nm w ^^^
cr (BcnrtDff out rf to *t»I* » to P*11. <*« oonBtnjctbn, ncendmetkn, in»lnWinino% epentioo, repair, dua^, odctofee, DM v mnonl of ttid pipe
liiw or UM MtbcUesot ̂  ^ »«w tte WM ̂ «*l̂  wui^ by

AKTKX>«: Ul«o«)**»lMl wettWiJlUWully ooo^wltiiBn tbt t«rn^
oJbwmd tod oo»pU** *Mtk» ^e lic«u« luteittEnuiUdbjr lUfiway tbdtt oroUnaa io/orw to theMt expinUem «f tb« peciod of one (1) ywfwm CM

tt)tiim
Jdlw«;i^Ui« Anyuotoe

Upontbt Uoniiuitaao
of tMi lioonse In uy of Uw nedts kud> pnwiited for, UOOUOB etafl, at ft» o«n «tpen«c, opon beln* i»tL6*J •» to do by EwJwv, wmovt nid pipe
UM {ran «dd pwmbm, wgd iwtera ttw pwud to ft nle and kvd oootBUon, «a4 to eue of itt f«Sw» w to de^ the JUihriy m»y tt iu option, either

ban, panwntJ repjoBcnUtlws, iueoann end Mripu of th» pwtiw bw»».

bWtniBM Wnxiwv^theputieilMrotobTceAiiiidlklMi^ Iw «»ecuW oa tt« <U^ iad y<^ fiurrt heron writttn.

ATTEST:

_. POET WORTH AND OENTEB RAO.WAY COMPANY,

By-
ATTESTs

APKBOVBD AS TX) KXRM:
By.

It*



„. w i-cjuu J.U..OJ. rrcurctaHKY HLLHKEN 80S 788 1807
rax sent oy • JA«AUAJU-»J • •«««»»«<•••••«» <v»

TO:12065463739

At^s C/^SYINC fLA!L*;;».y.g
'TU»in«M«*l «nm*bl» *r MjHy

ra •
«j»rfi&v&P CASiwa FI*CJ

Hitl *r Ccqt »»% <»' V <r*M«r**.

ALL HIHIUVU OfUlNSIONS UfASUKCO KORUAt TO <s Of COTSlOC TRACK

~ 3! '

LJ „,«•.- ; motet*
!| ***%««««««»•«* Ij

TMt
*-S

n«ea,«ei3f a
if

cv»cten«« *M«%ff*aiiii
«r in !M vfeldiy *f r*H«Of

•»•

<• MM

9«**l *f C«il *•• f(
, . RiMan** COMftH *r C«f«to1*<l U*l«l ler «r«*t«*»t !»•• <ft«l IOOR3.1
ALL UINIUUM OIMEHSIOMS UEASUREB HOftUAC "Oft OfOUTBiO* TAA.CK

jjf - g,^ «•»«•.
In** £•

4-22-71

iL£OS-...17̂  frftffifi

(IS9GUUM

CCiTIO ft

.iee

.1(9

.J6O
291

.49!
<C3

.600

s'm ;«
$TKtN«T« J 1.000 C.S.I.)

*»f

o.r«*
0.1 »*
0.31*
•J.144
tt.it t
o.<o*
O.41*
0.4 *»
O.3OO
0.5 11

we
• MCMCC

VM3C*'I<
It

IB
IO
17

X*

a«ii l>« by »pm ircnck, Pl»*

130 for «»«( 12*
|*IM* «r

k«v<

«k«U tcr*on» i» cvrr*nl A.S.TJI. C-Tft

•*cj(*ol|_e»of«d.

<k« 4*4* *f i%* caiiig ari «t «'«»«*•

- - - - - - - . . . . MSSI ttttta
4tMll«f •*« 4*«K «»f»i*r pip* fin iltoiiUr **4

Approved} '

A89i*ftsu)t Vice ErcsittBii'S-Opej<a»i25»~~~T

Office of Atalstant Vice
St. Puul,
Afrtl 21, 1971
WAN Mo. r



lc!:-fcfcf FROMrSflRY MCLflREN 806 788 1807
Fax sent by

10:12065463739 P:15'34



!*:*; (-KUTl:GflRY MCLflREN 806 788 1807 '10:12065463739, P: 16-34
Fax aent by I 312ZB1369b nvranutfw re 00-00-00 1.0.30 *«,.

' " "

Page 1 of 4

PIPELINE PERMIT '̂ *W mmumm
Nfl ^Jb^A NORIKOW f% f\ f%\JF
N0< 091-12029 aa^Pi***, vUPY

THIS AGREEMENT, made this Mth d.yof April ^ 91 .
BURUKflTON NORTHERN RAIUJOAO COMPANY, a Mtwarecorporation. h«r«!nafter called "Q f̂um', and
f Uitti Ceat>ertflve Oil mil _^_^ hereinafter calltd 'Permittet", whow address is

2901 Avenue A Lqbbock Texas 79408

WITNESSCTH:

, for and In consideration of the to herein provided to b* paid by Penrritte« to Burlington.
and of th« covtnanti and premises hereinafter made to be observed and performed by Permittee, does hereby
grant to Permittee license and permission to excavate for. censtruct, maintain, met operate

Orerhead Conveyor Structure

hereinafter referred to as "fedlity* upon, along or across the right-of-way of Burlington, underneath the
«urfa^ thereof, and umtef the tradu f̂B^
*t»tinn.iftthi>Cbiinwef Lubtock .State of Teaaa _ , to be looted as follows, to wit:

MP 359.0

in toi -—--,.. on the plat atuched hereto, marked
Exhibit *A", deted **jrf?lLft iao11 ^ "V *'* r»f**»nce made a part hereof.

Permittee In consideration of fudn license and permission hereby covenants and promises as follows:

t, for this Permit, Permittee will pay Buritngton, in advance, the sum of Four Hundred Fifty Dollars
($450) for the entire time this Permit remains In effect and Permittee will also pay or reimburse Burlington for
all taxes and aiteccments that may be levied or assessed against said Facility. Buriington reserves the right to
change the fee on future Permits at any time without notice. This provision shall in no way affect Burlington's
right 10 terminate said Permit pursuant to Paragraph 10 hereof.
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**eWiaft<i *** *• *edfi««<*» P«*ided in application dated
approved by Burlington. Permittee shall fill in the excavation and

In the ev«nt that Burlington, at the nxiu^^
the protection of Surllngton property and operations, does any work, fumishe* any material or flagging
service, or Incuit any expense whatsoever on account of the eicavation for, conftruetion. reconstruction,
maintenance, repair, change of location, removal of the Facility, or otherwise. Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision, tuch work is to be performed by Buriington
employees and the cost borne by Permittee.

• . 5, (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Buriington at 1-800-S33O891 (a 2-Wwur number) to determine If fiber optic cable is buried anywhere on
Burlington's premises to be used by Permittee. If it is, Permittee win telephone the telecommunications
contpanyOes) involved, arrange for a cable locato*, and m»k« arrangements for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises. In addition to the liability terms
elsewhere In this Agreement; Permittee shall indemnify and hold Buriington harmless against and from all cost,
liability, and expense whatsoever (including, without limitatioh, attorney's fees and court costs and expenses)
arising out of or in any way contributed to by any act or omission of Permittee, hs contractor, agents and/or
employees, that causes or in any way or degree contributes to (I) any damage to or destruction of any
telecommunications system by Permitteev*nd/or its contractor, agents and/or employees, on Burlington's
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication companyftes).

6. In the event any cathodic ejeetrclysij or other electrical grounding system is installed In connection
with the Facility which, in the opinion of Buriington, interferm with train signals in any way, telephone or
telegraph tines, or other facilities of Buriington, Permittee, upon being informed by Burlington of tuch
interference, shall forthwith discontinue ^operation of and remove said grounding system, or take such steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmlat* Burlington from and against any damages, claims, losses, suits, or expenses In any manner arising from
or growing out of interference with the signals,.telephone, or telegraph lines of Buriington by the operation.
use, or existence of any such grounding system.

restore the curfact of the ground upon which the Facility is located to its previous condition subject to the
DmslonSuperirrterrfeitt'* approval. ««ld SupeHrtterKJent shall have the right at any time whtn in hismer
judgment It becomes necewary or advisable t*> require any material used in th. work to be replaced with like I
material or with material of « more permanent character, also to require additional work or change of location
of said facility as a matter of safety and/or appearance, or on account of additional tracks being laid, change of
grade thereof, construction of a building, or for any other reason whether or not connected with the
operation, maintenance, or improvement ef Burlington's railroad, all of which jhall be done at the expense of
Permittee in the manner herein provided.

3. Permittee shall give to the Division Superintendent at least two (2) days advance notice of any work'
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Facility, and shall conduct said work In such a manner as not to Interfere with the
malntenanworrf operation of Buriington'i railroad.
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7. Permittee shalllend'hereby releases and discharge! Burlington of and from any and all liabJHty for
dam^e to or destruction of said Facrf.ty, and any other property of Permittee located on or ne.r BurtJngton's
premises, and shall and hereby assumes any and aU liability for injury to or death of any and all persons
whomsoever, including officers, employees, and .gents Of the parties hereto, and loss of or damage to
property to whomsoever belonging. Including property owned by, leased to. or in the ca"re, custody, and
control of the parties hereto, in any manner arising from or during the excavation for construction
reconstruction, use, maintenance, repair, or removal of said Facility, however such injury, death, tost, dam**,
or destruction aforesaid may occur or be caused, and shall and hereby does indemnify and save harmless
Burlington of and from any and all daJms, demandi, jurts, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any such Injury, death, toss, damage, or destruction
aforesaid, Permittee further agrees to appear and defend in the name of Burlington any surts or actions at law
brought against Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington in
any such Suit Of action. THE LIABILITY ASSUMED |y PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF IT B
A FACT, THAT THE LOSS, DAMAGE, DEATH. Oft INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE Of BURUN6TON, fTS AGENTS, SERVANTS. EMPLOYEES. OR OTHERWISE.

•t B. Pemht3«shallrwtwuTsferocasslgntN$p

9, Nothing herein contained shall imply or import a covenant on the part of Burlington for quirt
enjoyment.

10. It is expressly understood and agreed that Burlington may at any time cancel and terminate this
license and permission by giving to Permittee thirty (30) days written notice of its intention to cancel the same
and at the expiration of such notice this license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof, Permittee, vnder the supervision and direction of Burlington's Division
Superintendent, or his authorized representative, shall remove said Facility from the right-of-way of Burlington
and restore the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superintendent, If Permittee faib to remove the Facility and restore said rtgh^of-way to
such condition within said thirty (30) day period, Burlington at Its option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and eipense thereof.

* 11. Upon any failure of Permittee to punctually and strictly observe and perform the covenants and
promises made herein by Permittee to be kept and performed, Burlington may terminate this agreement on
ten (10) days notice to Permittee, remove said Facility, and restore said right-of-way to hs previous condition at
the cost and expense of Permittee.

' 12, Any notices given under the provisions of this agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permittee's post office address above stated.
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13. Tht ficenw ind permluion htrein granted is subject to permits, leases, and Hctnsw, if *w,
htritofort granted by Burtington affecting tht premises upon which aid Facility is located.

Subject to th« foregoing provisions, this Agreement and all of the covenants and promises thereof, shall
to the benefit of and be binding upon the cutties hereto, their r«n*rri« ««**,*,„* m̂;.;<»̂ ».inure

successors, and assign*.
executors,

IN WITNESS WHEREOF, BurOngton and Permittee have *Xecuted this agreement In duplicate as of the
day and year first heretnabove written.

BURLINGTON NORTHERN RAILROAD COMPANY

By

Title

U»

Title

MUM Ml
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UULMUQ

COPY
AGREEMENT, made thfe 25ch dav of April . 19,91 . between

JON NORTHERN RAIIXOAO COMPANY, a Delaware corporation, hereinafUr called -Burlington", and
mioa (^operative Oil Mill . hereinafter caBed -Permittee-, whose address is
2901 Aftf*"* f, TjllMyVpfc Tovaa

Bu rllngton, for and in consideration of the fee herein provided to be paid by Permittee to Burlington,
and of if 9 covenants and promises hereinafter made to be observed and performed by Permittee, does hereby
grant to' "trmittee license and permission to excavate for, construct, maintain, and operate

Under£round Electric Line '

hereinaf er referred to as "Facility" upon, along or across the right-of-way of Burlington, underneath the
surfaea tl >ereof, and under the tracks of Burlington, as the case may be. at or near r̂ tA^ î, .
Station, ii the Co&nty of Lubbock .Stataof Tesaa , to U located as follows, to wit:

MP 359.0

afshowrj
Exhibit'

.on the plat attached hereto, maited
". dated March 6 1991 „, and by this reference made a part hereof.

Jttee In contidervtion of such Hceme and pemthdon hereby covenants and promises as follows:

t, FOf thfe Permit, Permittee wfll pay iurlington, in advance, the sum of Four Hundred Fifty Dollars
($450) f< r the entire time this Permit remains in effect and Permittee will also pay or reimburse Burlington for
ail taxes and assessment* thai may be levied or assessed against said Facility. Burlington reserves the right to
change 1 he fee en future Permits at any time without notice. This provision {halt in no way affect Burtington'i
right to letmlnate sa'd Permit pursuant to Paragraph lOhereof.
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»approved by Burlington. Permittee shall fill in tht excavation and. e
restore th. surf*, of the ground upon which the facility i, located to its previous condition
Dms,on Su^rlntindent's approval. Said Superintendent shall have the right at any
jud9^mH^om«na<i^or«Msab,ttor^n!.nymat.da. used in the wo**
mauiW or with matenat of. more permanent character, .««» to require additional work or ce
of said FactlJt, ,asamatter of safety and/or appearance. or on account of addition* trades bemg
grade thereof, construction of a biding, or for any oth*r reason whethtr or not c o n c t r t h ,
opcrau'on, maintenance, or improvement of Burltngton't railroad, ail of «rhidi shall be done at th. e«««.̂
Permittee in the mamer herein prodded. -««P«nwoi

3.
to t» don* by PermSttw in the excavation for. construction, recomtruction. maintenance, repair, change of
location, Of removal of laid Facility, and shall conduct said work in such a manner as not to interfere wlJTthe
maintenance and operation of Burlington'* railroad.

C In the event that Burlington, at the request of Permittee, agent, or contractor of Permittee or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, at incurs »ny expense whatsoever on account of the excavation tor, construction, reconstruction,
maintenance, repair, change of tocttion, removal of the Facility, or otherwise. Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of tr* following work: removal and replacement of track, bridging protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision. ,uch work (» to be performed by Burlington
employee and the cost borne by Permittee. .

5. (a) Fiber optic cable systems raay be buried on Burlington's property. Permittee shall telephone
Burlington at 1-800-533-2891 (a 24-hour number) to determine if fiber optic cable is buried anywhere on
Burlington's premises to be used by Permittee rf it is. Permittee will telephone the telecommunications
companvfies) Involved, arrange for a cable locator, and make arrangements for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises, in addition to the liability terms
elsewhere In thit Agreement, Permittee shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoever (including, without limitation, attorney's fees and court costs and expenses)
arising out of or in any way contributed to by any act or omiaion of Permittee, its contractor, agents and/or
employees,, that causes or in any way or degree contributes to 0) any damage to or destruction of any
telecommunications system by Permittee, and/or its contractor, agents and/or employees, on Burlington'*
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employees, on Burlington'* property, and/or (3) any dalm or
cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommurucationcompanyfles).

6, In the event any cathodic electrorysis or other electrical grounding system is installed in connection
with the Facility which, in the opinion of Burlington, interferes with train signals in any way, telephone or
telegraph Hne», or other facilities of Buriington, Permittee, upon being informed by Burlington of tuch
Interference, shall forthwith discontinue* operation of and remove said grounding system, or take tuch steps as
may be necessary to avoid and eliminate ail such interference. Permittee further agrees to indemnify and save
harmless Burlington from and against any damages, claims, loues, suits, or expenses in any manner arising from
or growing out of Interference with the signals, telephone, or telegraph lines of Buriington by the operation,
use. or existence of any such grounding system.
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7. Permitteej ** tnd .hereby relewei and discnargei Burlington of and from any and .a
d*m*oe to « tomton * «* **». and any other property of Permits located on or near Bu

and shall and hereby assume, any and aH liability for injury to or death of any and all pmo
Offl?*' «""**•«• **> *9«"* of the parti* hereto, and loss of or damagTto

consent of Burlington.

9. Nothing herein contained shall imply or import a covenant on the part of Burlington for quiet
enjoyment

10. It 1$ expressly understood and agreed that Burlington may at any time cancel and tarminat* iHs
licens* and permission by giving to Permittee thirty (30) days written notice of Its intention to cancel *he same
and at the expiration of such notice this license and permission shafl terminate. Upon receipt of such notice and
before the expiration thereof, Permittee", under the supervision and direction of Burlington'* Division
Superintendent, or Mi authorized representative, shall remove uid Facility from the right-of-way of Burlington
and restore the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superintendent if Permittee fails to remove the Facility and restore said right-of-way to
such condition within said thirty (30) day period, Burlington at its option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and expense thereof.

11. Upon any failure of Permittee to punctually and strictly observe and perform the covenants and
promises made herein by Permittee to be kept and performed, Burlington may terminate this agreement on
ten < 10) days notice to Permittee, remove taid Facility, and restore said right-of-way to its previous condition at
the cost and expense of Permittee.

tX Any notices given under the provisions of thii agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permittee's post office addreci above stated.

_^ . . . , ^w.«-w» IIBIVVV, «i>u wjs VT or oainBQe to
property to vrfwrnsoever belonging, including property owned by, leased to, or in the care, custody and
control of the parties hereto, in any manner arising from or during the excavation for. con«ruction.
reconstruction, use. maintenance, repair, or removal of »id Fadlrty, howeversuch injury, death. losTdTrnW i
or destruction aforesaid may occur or be caused, and shall and hereby does indemnify and saveharmtett
Burlington of and from any and an daims, demands, suits, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any mch injury, death, loss, damage, or destruction
aforesaid. P«™tiitfcrtheraamstoaopearar*id«fendintte^
brought »g»fm* BurUngton on account of any such persona] injuries or death, and loss and damao« to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burilnaton In j
any sucft SOlt or action. THE UABIUTY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTS BY THE FACT/IF IT IS !

A PACT, THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED iY OR CONTRIBUTED TO BY THE I
NECUGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES. OR OTHERWISE . i
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13. Tht license and permission herein granted is subject to permits, leases, and licenses, if any.
heretofore granted by Burlington affecting the premises upon which said Facility it located.

Subject to the foregoing provision*, this Agreement and all of the covenants and promises thereof, shall
Inure to the benefit of and be binding upon the parties hereto, their respective executors, administrators,
successors, and *ssigm.

IN WITNESS WHEREOF, Burlington and Permittee have executed this agreement in duplicate a* of the
day and year first hefeirabwe written.

8URUNGTON NORTHERN RAILROAD COMPANY

Title

rr rZ

By

Title
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i
ILEASE

This Indenture, M«* tua _.ia..» .̂_ «ay «i
*

twtwaaa the PORT WORTH AND DENVER RAILWAY COMPANY, luneinaJtat caflad <faa Railway Company, and

r...--JyLlNSL.,CQOP.ERAIlVE,.jOIl...MLL __
towiw^rtmlladtbaLea^iWito.***!!,

I. That hi oomkfcmtkw of tha tmenaiiti and acncniend haninafter «et forth, to ba kept and pwtacnted by tha

Leaaaa. tba BaQway Oompany hereby laaat* to laid Lwee certain pmniau

.._.__,..,
i

.. i» tba Coamy of —lubhQCJ;__ and State of tfiXiS „.„ wHoh '
d S.P.

aid pnmlaw a» dwxribed. «ad Ch* location thwof ahown in»»§MX oatfine, <» the print No. 1. J . ™ . . - . „
attacaad, and made a part buMf, reservine to 0* Hnilwmy Oompuy. ite maauaan, and aoicn tb« right to maintain
ana »ptnte aU lalboad taub, BOW on mid iroma**. and tbc forilur ri«J»t to owortrocti ntainUJai and operate other
ndbnad tn^a upon tod «v«r add premiaw «to» OM ausa shall Dot tatetbne «Uh tibe (famctum e£ ti» * nf tl TU
Rriway Oanpaxqr alao tMnabjr naanw unto lt»el£, it* moceMoni, «ta<0u, and Uoeoaecm <be light t» epasMte, «^^^j"
and racwv audi ptpa tiMa, etootck trtnaroiawm Haw, talcphoo* Una*. taiagtapb.liiMa, rivnal iiaea, and «£bw iW^itiei of
like duuntetfti « nay edit upon, under. 01 own- aaU pmniaea aa of 8» data of thii lauc^ ftnd fiecn ton* t» tiaw to on-
rtnict. opnrata, inatntnin. and Mtunr «di additloaal fadlld«a of tb« «aa« cbaifeter. ot ntocate «da&« boititiM, in mcfa
maant* a» wfll aat interfo* with tfa« n»c of aaid |a*aiiaaa fcy LEBMB tor tba pmpoot hapeintfttr gpMJtU, it Mag ayreoJ
that thi» Uaw it mbJMt ud cobofdmAta to any and all ri^htc grcaiotad by tho R«ilw*y Compauor for any tudt line* and
btdtfticv, ftnd SM LOMM b««by rdawea the Railway Company f rwm any and all IPO or darnapj wbkh tba L«*M^ may

on

& TO HAVB AND TO HOUl th. «*> tarn..., .̂ ."§1̂  J. •_ JSZi
until aucb tiBw a* this laaaa abaU ba tatmmated a* herabkaftar praridad: and Ox LOHMM in oonwkmtion of th» j«a*lnc <4
OM, pnznliei n» above aet forth, oovtnamto «t»d •&«•* to pay to tb* Railway Company ai rent ftnr the MUM Ota ana of

^

par ...

Tba rant few aaid piomtow thaO be tukjact to wvWon at left* mu» «vwy two (a) ywora doiiac th« tfagga Om bnw «han
(Ooadnua

It if fttttiUr "greed that tiba prosriaw lm«by laaaad we to be «Md by tha I«Ma for

tbattll A* jmmaioni a! tor appUcebU to radb UN shall bt fully obaemrf, and that the LMM» viD not da «x
to ba fkw. upon aud pmuaat, uiytikiQi foibidden by law, and wfll maiatam and keep Aid pirnfe*. f «M6a, bnfldlofi
•od appwtoauien to good repair ai wdD aa keep ail oOafc baaina and vciilti tluiKm and tbtt«treeteaad(13«wilki adjoin-
ix« «wb DnmfMa 1» prapai cocnditwn and M may ba taqidicd by tor ««w, ontinawx or directim Of public offlckla, aad
vrfMMvwr raquiKd by aaU fUOvny Oompany ao to do, wfli cow aO tniQdings wftb «t lew* oat coat of tbfBanl palat of
Mid ookn ta the Haflway Ounpuy may dLnaot

Alt tmH "̂1!̂  atnutuNa. f«alit>«( toacM. and obM» of awiy kind and dbaaciar aonstructed, maintai'ntd,
i, tarianoVMl. or raoaarimetod on the jwnoiacia shall bavo hoth nda and veitical dttnuicai of tba trad: or tmcke

Bt thoaa MtftbUcbod by tb* RaUread Gomatagioa of Tazat. and Lasate hewby ifmnlaak and aera*« to obaarw aadb dear-
aouw at aJl tbaaa. • *

6. The Imrrr ~'-~ ~*~ — *" — ̂ '-r—— *•» r** *" **̂ * ^-"rt° •"'' "*««'*>«'>•» «-•"- »^-j.i ~~— .— *-
be laviad opon tlu imjuweajanl* and property owned by th« Tnanat on 01 aboot tfa« dauiaod pmufoM danntr tb> ooatin-
'nusca of tbJb 10am And in cue any tana amlaviad A tb» pnmiaM aa a wfaola, the I«M» abaU p^r aocfa puroportka of
tiba °««« a« the v«h» of any baprwera«nt» «r ptoiMirtgr owiwd by tba Luwe oa or about «aid pMnriaea beta to tb* wln»
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w'thiintiwpMraiw, Into i^t flat ttajnoa^
d»l nmnaaniem tor any pnMfc unpiOMwent or unprevtawnte. tb« rental herein rcMrvad and etipnlated to be paid fey the
Lessee shall b» •utoouttu^ly incraued by w kraount «qu*l to 6% DM annum on tk» total amount of asseeamenf and in
ca*> any rocfa »padal tyeeitmM is tovfad at a frholg upon pnaniaea, of which the premiaea hereto dammed are oalv » part.
ih*n and IB KM* caae the natal heroin reserved and stipulated to be paid by the Lessee shall bo automatically JncMaaed
by an amount mpuA to 6% of (hat portion of the total amount at nich astwtameat aa the value of the preniait hereto de
mleed bean to tb* total value of the prennee* upon which radh ipedal eatetsment i» levied.

& It^ia iurtiMi* agreed thai either party way terminate tab taue at any tbna afitXX ................ ........
upon giving tb* other party thirty (80) day*' written notice of COCA termination; provided, howw«*f, Out t<tut shall be paid
by laid Lea*** to the tbta of termination find by Mid nottat; and If rent baa been paid in advance, the ptoportionato
•mount for the unexptrad terra shall bo returned to the Lea**.

7. B and*! U» law» of the United States or any state in whitdi these premise* we located, public body or tribunal
now has, or ihirlnrr tbt term of this leaae shall have, the right to require the t*nninaU«i of thl§ l«a»e, tbaa tbii l^t« xoay
b» torminatad by todb public body ta (nbooal ia aoxudaace with low.

6r And the Leaaa* farther *gw» to <aiu», doruur tlx owatinuuiw of this l«u«, tha poUcie* of fixe taeunuee <xa the
Btraetum of UM*> and tha eontenti thorsof whether tha properry «f ti« Lanec or of other* upon or about DM demised
PTttaijca and upon otbar property of I***** upon or about tb« demist pnonisw or tb»w located with the eonatat of r«*»rr
to ba to wnttan that in w» event ol any destruction or damaet by fire, no insurance company ihall haw reooura* ogaintt

flway Company.

9, Upon tha ttnsoination of tbia lease, by notice as aforefttid, or otberwW, the ttmtt ahail at oo«» ramove £ran <£»
pt«mfaM8 all atMctuutes and property not b»lon«iwr to tba Railway Company and MKtoi* tba demised premises to wbrtwi-
«jall> (halr^onBttr ante, and in eau of failure to to do Uw Raflway Compaay nay tear down or ranon tha aame a»d

laid praaiaaa at ib« axpenat of the LMBO* wittiout uqr liability to dataagw therefor JA any wtpect ^

10, It la uBdcntood that the raovoDHBt of railroad locomotivai and equipuont and the operation of th# Raflw»r
Company^ raflroad lironlvw «a» rUk of fire, and ibe ]>••>• hereby a*woiwa aU MtpooBMlO' for. and a«z«*6 to ladan-
nlfy the Railway Company agalnat, loss or damage to property of th* IMK» or to propwty of others upon «aid piaabaa.
rcgardlCM of railroad bagfiecnoa, ariafatf from fin caused by the operation of locomotivw or raOioad aqufpmwifc or th«
lailroad, on ov In tha vidaity of said premiaw; but tUi •onimpKoa and indemnity tball aoi apply to property of the
Railway Company, « to relliae stock c* £ba JRaflmy Company or otbu*. o» to «hipin«nt« in tba course of tnuuportation.
Tha LHMQ (Oao agnaf to Ukdamnir> and hold banalau tin Raflway Company agtlnat all liaWUty, daim*. or low because
of dantae* to or destruction of property of. or injury to or death of, «11 p«reona wbaaaoertit, tndudine tha partita hereto
•ad tbair amploya*. whtla on or in th* viebuty of aaid pmauaw. whan oauaad by any act or ondaiio« of the lamaa. its
•mployw, or aftnH, *nd if any ttoim or liability other than hou Ore «h*U ari» fnm tba joint ot omaininc naglietnca
of both pardaa liezeto, it ahail be borne by than equally.

11. In th« event any part of aud prauijeM ia uted *»* tht loadlnc, nmload.rn<, atonua. or othar handling of any in-
flaamaM* llquida or patrol«um produeta, Lessee thafl observe and comply with aft applicable rota puhliahed fiom time to
tiuo by tb« Aaaodation of Atouricen Raflnadi or any (uoceMoi agency rdatukc thereto, and with all applicable law* and
raguktfaiia of State a»d io«al &v*tam/ua» r*«uktixnr loadinc. unloading, •toraa* and Iiandlinf of fnfl»flim«hle fiquhft and
tha bonding and pounding of railway trade* where auoh loading or unloading is performed, whleh law*. role» and regu-
latbni an beraby nude a put hereof as fully aa if written out herein. L«*M abw asrwu that *w& loadlof and «n-
foadlnff shall ba dona only through dame opsnings on can. and that tb* talk on whioa tha can afatne* aoaQ be bonded
aod ETOundod to the piping system naad u conneetsott with »ueh loadinj or unloading and intmlatod rail jointa inatatled
wbara than ia evidenaa of atray electric eumnta, all at the *xpenw of Latm, end to* mannir eetiafeetory to tl* Bail-
way Company. luun agrees to iademnily tba Railway Cmpany againt all Ices or tl*i»» arinag out ol tat raraUang from
failure of Leem to observe and maply with the prwiuoeui of any of «aid laws, rolia or regnlatlona, or tbe raqniremento

11 The lout* agraae that artificial lifting; in pump hovaea. warebotuei, or vtbcx endosureg »h«re oil or otfeai fin*
ttttabl* fluid iuppUw are handled or stored, ezoept when in unbroken erifiaal container*, ahail be by etertrWty, and

all electrical inataDatkinx on aaid premiae» shall cotJotm to and ba jaaiatuiMd in acoordanet with the proviawaa of tt»
current edition of the National Electrical Code wltb respect to CUua 1 hajHucdous leotion*. and alao ia Aaeaidanoe with
requlramenta of all applloable local ordJuaneaa and State and Fedora! taws regniatint electrical Inatallatioaa.

13 The Leaaea accepts add praaUMB, feneee and tnaldSup and apouiteaances in thair adutxaf- state without toy
warranty, expraaa or implwd, of thair preaeot or futat* fit, aafe or habitable eewKtion, and the Railway Cnspany ahail
be under no obligation to repair or aupport the same ot perform any duty in respect to the same imposed by «HOUBOB or
•tetotory law or public authority.

14. Upon tbe ialhire of the LeaMe to pratnpdy pay tb» rent herein rawrvwl aa and when Qw earn* shall beeoma due
and payable, or to faithfully perform any of tbe otter oovenaula and agreententa herui atipnlatad to be by aaid Lessee
obeerved the Railway Company nay without demand or notice immediately or at any time thereafter enter into and upon
uld nramJbee and iwoweta tbe came «• of its foxnMr wtate and expel the legate and One? olaicoing weder Hint and
KBOV* their eflaett (forcibly if aeceaMiy) without betog guilty of treqiaw or subject to liability for dttoagw and without
prejudice to any other waaadias then exutxig ia ftvor of the Railway Company.

IB The Rafltwy Compeay fbaQ in addition Iwve a lien for tiba rent herein iwerved, for tha enfe taon of toil
leaae UDoa alt drop* gnmn. iaqpr«v«nwi>ta nude, and penotud property, indudimc hoaaahald modi exempt fcon eMCU-
tJon. 'of tbe stld Loeieo wad or broogbt upon tha said damiaed prenrii** during tba eantiauata«» of thte toaae,

j
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16. TU* IMUW thall not be mudgMd, nor «h«Il wld pwmiset, nor any put thano!. be sublet, not shall the Lane* con-
Mat U*t tke MOW IM uKd or occupied by any party other lb»n the Lettee. without the prior written consent of fee Rail-
way Company. If eny of the fottniag condition! BM violated, all of tlw provisions of this Icaae shall be Wading upon
such aeaiCMe, •ubleaaee, uaer, or occunutt, and the L«*MM Iwnby luUMbm tlw pntomnai of all mid» provision* by
any 0udb o^cnce, tubUm>c. ua«r, or oecawmt Nothing in the last above Katmot dull bt deemd to be * maiver by tiw
JUOw»y Company ol tW r«ft»ctkw» iei forth in OM tint aeni«no» el tltb paiuwpi. Tb» provinons of thig purairapfa
ooortituto * put of the coutldmttioii wiOnwt wbld) tWs lout would not fern be*a» made, and wid praviakm*. and t*eh
of thorn, ehall nun with Ow tend kw<*y lowed

17. The LtMw «in. »t bb own eajuwae. convet mt tbe dinction of tib* Railway Company any
by OoestrucUon OB wW ptendaoi ol nay xiditional baMa«» Or

problems oc-

ia Any notice to bfc given andar this ban shall be aufficUoUy given and dftUvtrad if maitod in an tiwdope prepedy

tod Mid»»»«d to fl» LMW at Zs.JO?JLl^l*..i!*bockjL Jgotasi,»...79401,,„..
or to Pert Worth and ttatvwt Railway Company. Port Worth dub Building, Port Worth, Texas ?eiQL

19. Lessee shall comply with all applicable laws and ordinances and all rules, regula-
tions and requirements of any Governmental authority promulgated thereunder controlling
environmental standards and conditions on the premises. If, as a result of the Lessee's
occupancy of the premises and its operations hereunder, any such law, ordinance, rule,
regulation or requirement is violated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, including
legal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations.

20. It is hereby understood and agreed that Lessee will observe fourteen(14) foot
clearance from eenterline of nearest Railway Company track in the construction of fence,
as Indicated on print attached hereto.

21. It is hereby understood and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961.

IN WITNESS WHEREOF the pturtterihav* executed thl» imrtranmi the day And 7*«ur fint above written.

AttMtl WORTH AND DENVER RAILWAY COMPANY

Manager, Industrial Development
and Real Estate

Atteei:

Attorney far Railway Company
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COPY LEASE

This Indenture, uw. ««• ._.J3SlL_. day e* .. ........... ..Mrm............. ._.,... _____ __ wl?. .....
betwoea th* FOBT WORTH AND DENVER RAILWAY COMPANY, hereinafter called fee Railway Company, and

..' __________ _ ..... _._ .............. . ...... PJLAINS .COOP JHynU , ...INC , ______
hereinafter celkd tht Lew*.

1, That In eoiubfaatian of the covenant* and agreemente hereinafter let forth, to bi kept and perfoncttd fey tbe

Lone*, th* Baflway Company hanby leant* to aald Lessee certain premiie* ------ . --------- ....... ,.„._....... __________ dtaate

at . ..JUbJbOClt ....... ______ ..... _ . in the County of _____ : L.Ul?.t}.Q.?lL.» ______ ana State of _____ ̂ 6X38
red S.P. 22-1155/313̂ 1

«aid premlM are dumbed, and th* location thereof ghown mJtfflfXlt mfffine. on tb* print No. ._... ........ ,_.,.. ____ ...... lurtto
•tbidud, nnd mida • t»tt b«r»of, ttwrviitc to the Raflway Coxnptny. its raeCMtoxt, and ani|iu the njW to maintain
M>d Qpewto All itflxaad trado, now on «ud premium, «jad 1fac furthot ri«ht to cwsrtruot, maiaiain tad op«i»te attar
nukaad tmdu upoo ud over «id pmulsw whae the Mow (ball not Interfere with Hit itrocttcrw of tfae L«WM. The
R*llwiy Company ll«0 h««trr Htciwei onto lt«df, it» tudottton, aadpu. and lianuM th« riebt to operate, Maintain,
and renew «uri> pipe QMS, eJectdo tranmnaiioo liaw, Ufephon* UIM*, teUetaph line* fjcnal line*, asd otixtr iaciMM fl(
Ilka character *» «uy .wrt upon, under, or onrr laid jwamlwi u of (he date af thu leaae, and fran tima to HUM to em-
•truot, optrate, "tf**"*«{". And MBMT nd> additional facilities of the aana character, or ial«cat« exiatinc ff^jjjn^ in nek
nawunr M wiQ not intertnra with th« use of afttd prtaoiMa by I*NH» for th« purpot* b«ninaft*r tfacsfiad, it bcina; marmd
that this Icoas to tubjoot and labordlaat* to say noA *I! HgitB granted by th» Railway Company for any «tth tbc* and

and the Lanae hereby niaaau the Railwnr Company fran any and «H lc*» or damae* vHicb fh« Leaaa* may
on aeeoiuu tiuutwf.

2, it) HAVE AND TO HOUD ti« am* f»«... Jar.ch ...U. 1971R . A"lt^erejiftBr ________________ ; ....... _______
until «vd> thn* aa ibl) laaa* shall b» temdnatad at b«r«bi*ft«r provided; aad tha L«HM in couSderafim of t!w Laaabf of
the pramUM M above art forth, covwumtn and afraea to pay to the Rillway Compway aa rent for th* aaiaa Ota turn of

----"^.^^^
p.r . ..j&ttlWtlU---.. payable m fonowf!....fllljnJiaU3f.4 .Jl

Th* mat for *aUI pnnuaaa anaU b» Bubje«t to xoviaion at laait eae* avwy two (2) yean during th* time Oil leaae afaaO
continue in efttM*.

8. It la furthat afretd that the premises herebr leased «r* to b« wed by the UMM for

f concrete
only; that all the pwvirion* of law applicable to nudi uaa shall be folly observed, aad that fhe Lent* wfll net do «? psnnit
to b* doiM, upon laid pmmuw*. anytJainj farbiddoD by Law, end wflB Maintahi and k*ep said pmcaait, laneaa, bofldtngi
a«^ Bpportoiafloai m pood repab M w^ a» keep ^
tag aaoh pr«wlMa in prop** condition *ad a« may be wquiwd by aay law, ordfnanot or direcd«a of public otficud*. and
whaoevw iwrtiwd by taid lUllway Cotepany M to do, will cover all buildbc* with at kwt one coat of mtoaal paint ol
euch odor M the Bailway Company may dlieet

4. AH boildinj*, stmetttiea, facMlies. tenon, and obM« of evary Had and duuaeter oosurtrocted, »
npaired. extoaded, or Meonitxucted on th* premi*«s «hall have both «J<U ooxd vertical rtaanitica* «f th* trade or trades
aa tiboM *BteUiahad by the ItaJbead ComtnipAw of Twcas, and Laaw« hereby ptamiau and «ET«M to obeervB aoch dear-

8, The LeaM* alao coventmli and agrees to pay oil state, county, and mu»Wu*J ttut* or spadal aawaHBeati that may
be levied upon the faiq?s«wBneate and pmpnrty o«n*d by Ac Lettee on or about the denoiaed PMBUM* dudar tfaa contin-

'moo* of tUa batae. And in caw any tana m* Irried OB the ptacafaef aa a whole, the Lcater anaU pay etdb pwspoartlan of
(ha aajno M the «ah» of any Improvements «r property ownad by On LOKKMI aa ot about mud pnmbea bea» to the value-
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aT the entir* pKoJeeg. ID tt* event Out (he p«mu»w hereby demisgd. or any part thereof, chaU be subjected to «ny (pe-
dal Mf""'""* for any public improvement or fanprovwaenta, the rental herein reserved and ttipuUted to be paid hy tiM
fftrt^Ht tlmtt be automatically increased by an Amount equal to 6% per annum. on the total amount of aaManaant; and in
caaa any welt epaflial aaeaen&ent it lavkd as a JirhoJe upon prcmiwe of which th« premuea hewin deroiaed are only a part,
Ihea «od in aoeh can the rental herein reftcrved and stipulated to he paid toy the UMM shall be autematfemly inoreaced
by wi ainount equal to 6% of that portion of the total amount of inch BMesoaent a* the value of the premises herein de-

bio» <o tha total value of tha pwtnlaes upon wkich each special aiagnaent is levied.

6. Itjto further agreed that alter party nay terminate thii teas* at any time 1ft*. ......... ............ .................. ....... —••••
upon giving titt othar party thirty (30) dayt' written notice of >ueh termination; provided, how«ir*r. that rent ihall be paid
by said Lemoe to tha data of tenofoatfoa Clccd by aaid notice; and if rent hat two paid in advance, the proportional*
amount for the nnexpired term ahall be returned to tha Lena*.

7, If nader tibe lawn of the United Statet or any (rtate m whidb theae pnmlaM *ra leeatod, public body or
now haa, or during the tana ot thla laaw ahaB have, tb« riebt to rtOMlw ihe tnxaina(ion of this leace. then thia keae may
be t*rmltuat«d by ancb public body or tribunal in accordance with tow.

& And the Ixswee fu*thor agxees to cause, duriae the continuance of this leaae, the polidet of fire inmicaaoe oa the
atnutarai of Lee*** and the ooatrata thereof whether th» property of th« Laaaee or of otheit upon or abcsot the demLwd
ptctnbw oad upon other property of Leem upon or about the demised pm&iata or then located with the eonaeat of Leaaee
to be •» wrftUa that in the event of any destruction or daiMge by fire, BO infuiance oonpwiy ihall have leeoura* agaiart
U» Railway Compouy.

9. Upon the ttrmination of thla l«uw. by uotia* aa aloresadd. or othtrwiM, th« Leatee shall at onoe nntiov» from ti»e
premlaea nil atraetum and property not beloaging U toe Railway Company and restore the dambed premise* to uuhrtan-
tially thfil^fcrmer itate, and In CAM of failure eo to do the Railway Oompajjy may tear down 01 wanove the «aow and
retter* laid proniset at tie tspenw of the Lmaa without any Uahility to damawe therefor in any respect wfattaoever.

10. It if \mdentood that the movement of railroad locomotive* and equipment and the operation of the H*lh»ty
Company') mflroad tttvolret WDM rUk of fire, and the Leeem twnoy aarauiet all nq>onsihU% for, and •&&* to indem-
ntty the fUilway Company against, lost or damag* to property of the Lessee or to property of other* upon aald pnntoeo.
neardlets of laUroad nejUgeno*. aristae from fire caused by the opmtioo of locomotive* or railroad equipment, or the
railroad, oa or in the vicinity of said pnmlaee; bat this assumption and Indemnity dull not apply to property of the
Railway Company, or to rolling clock of the Railway Company or others, or to atnpnumti in the course of transportation.
The Leaaee alao agrees to indemnify end hold hannleai the Railway Company against all liability^ dalua, or lota because
of damage to or <U»tmotkra of property of. or injury to ot death of. all peroons who>na«*v*r, JTKfw^fiT^ the paitiea hereto
and their employe*, whQe on or in the vicinity of «ud promiaeg, when canted ty any act or omission of w Liaiaai ita
osployea. or aa«ot«, and if any claim or liability other than front fire ahall arise from the joint ov oaaeoninf negligence
ol both partiee "hereto, it ahall be booe by them equally.

11. In the av«nt any part of taM pnmtsei it utad for the Loading, unloadlue, atorage, or other handling of any to-
flammoblo llauWa or petroJaura products, L«eee shall obterve and comply with all applicable rule* published from time to
time by the AwocUtion of American Railroad* or may Bueeaner agency relating thexrta, and with all applicable law* ewd
ngulatloiu oi State and beat govanmanta Kgolating loading, unloedlnj1. »tor»ee and handling of inflammable li<tuid» and
the bonding and growodtBg of railway tracks where euofc loadinf or unloading it performed, whidi laws, rules and regu-
tadont axe hereby mad* a part hereof a» rally u U written out herein. Lenee abo agieec th*t audb loading and on-
loading r*-"" be done only through dome openbtp oa can; and that the nfo en vUck the can rtand ahall be bond*o!
Bod ff«mnded to the piping »r»t«» used in conoecticw witK ruch loadiix or nnlnading. and inaulatad rail joints inrtalled
when there fa evidence of itray electric currants, all at tibe expenaa ot Lesaee, and in a naxuiar aatkEactory to the Bail-
v»y Compmny, Lessee agree* to fndemitify the RaQwajr Company agaiaat all loe* or claims arising oat of ot meul0&f from
failure of Lama to obaarve and oaccply with the provisUwa ot any of aaid laws, rolee or ngulatloaa, or the requiraBM*te
ol thif paragraph*

12. The Lease* agrees that artificial lighting in pump house*, warehouse*, or other eadoeura where oi or other in-
flammable fluid eupeUM am handled or rtond, except when in unbrofam oricinal oontnnen. ihtU b» by electricity, and
all eleotrical Inatallaubmi on «ajd pnmbec ahull eoaton to and be tmiintiiinfd hi aceordavo* with the provisions of the

edition of the National ElectrioaJ Coda with respett to Gkua I hacardow Iscationi, and also in aooordanos with
of all applicable local ordinance* and State and Federal law* tegnlatmg electrical

18. The ItiiTT aoeepl* aaid premises, fences and bufldmga and appuitenaaeee In thab existing state without any
warranty, expien or implied, of their prowwt or tatara fit, safe or habitable condition, and the Railway Company eball
bo TBrfl** no obUgatloa to repair or support tha aame or perform any duty in respect to the game imposed by common oi
atatateiy law or pubUe authority.

14. Upon the failure of the Lessee to promptly pay the rent herein nemved as and when the aame ehan become due
and payable, or to faithfully perform any of tha other covenant* and agreements herein stipulated to be by said Leaaee
observed, the Railway Company may without *•****& -of botiee immediately or at any time thereafter enter into and upon
Mid niamlaea and repoetess the wane as of is former estate and expel the Laoeae and those olaismBg under him and
remove their effecte (fordUy if naeknuy) without being guilty of treapaaa or subject to UaWUty for damaget and without
pxeJudtoB to aay other iw*diai £hea «istii}g in fivor of the Railway Company.

16. The Railway Company ahall tat addition have » lien for the not herein reserved, for the entire term of tMi
», " ' ~ ' *~ " "* " ~'* ~" " *-^-*>—^ ^-'J —J

tton,
leaaa, upon 'all <Stope" grown, fenDrovenxsnla made, and peteontl properly, iaclndiojr houtehold goods exempt from *acew
ttoa, 'of tbe t*^ LeatM uaed or bronght upoa the eaid demiaad premleM during the coatinuajMe of this
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16. ltd* Itaae ihall not be assigned. nor gball »id premises. nor any part thereof, be sublet, nor shall tb» Lessee «oo-
Mfit thai the MOM ba used or occupied by any party othtr than the Lewee, without the prior written consent of the Rafl-
way Company. II on/ of tin {ongoing conditions AM violated, all of th« provisions of this ln&ae shall be binding upon
Ktth aoifnee, fublMMW, UMr, or occupant, and the Lecsee hereby guarantees the performance of all cud) provutiana by
aay Wch usifnaa, iublatiat, user, or occupant. Nothing in the but above sentence shall be deemed to be * waivw by the
Railway Company of tba mtrictionc set forth in the first nentenee of this pamgrapk Th* pronsiozui of this parftgnph
oonrtltute a part of tbe ooniidnration without which thU l«ue would not have been made, and Bud provisions, and each
of then. »baU run with th* kod hereby Uaaed.

17. Tha Lenee «U, at his own expe&M, corrtct «t the dlrecUon of the Railway Company any draiitfi* probl«jn» oc-
cartoned by OOMtmrtkm on laid pmawet of any additioral buildinc* tor

Any ootice to be civ«» under Ihia leant iball be •ufiuiently given and <Miv«r«d If maUed in aa envelope property

and idditflsed to fee X*a«ft at ,.PA«. J-OX..1889, JLubbpJ^Tej^,^^^ _________________________
or to Port Worth wd Denver Railway Cotnpa»y, Port Worth Qub BuJldinff, Fort Worth, Texa« 76101.

19. Lessee shall comply with all applicable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling environmental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and Its operations hereunder, any
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and Indemnify Lessor from and against any penalties,
fines, costs and expenses, Including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20. This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitled to recover its reasonable Attorney's fees 1n event of default hereunder,

IN WITNESS WHEREOF the parties have executed this instrument Ihe day and year fiwt above written.

Attest: j „ ^ FORT WORTH AND DENVER RAILWAY COMPANY

it» Manager, Industrial Oeveiopment & Real Estate '

i
Attest:

Approved ai

~...̂ Q,.&>~.
Attorney tor
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