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Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001
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Re: PYCO Industries -- Feeder Line Application -- e J/
~South Plains Switching, Ltd., F.D. 34890 and
related cases (F.D. 34889, 34802, and 34992) 3402
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PYCO's Replv to SAW de facto Petition to Reopen
filed November 6.

Dear Mr. Williams:

On behalf of PYCO Industries, enclogsed please find an
original and ten copies of PYCO's Reply to a de facto Petition
to Reopen, filed by South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW's out-of-time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34850 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
“response" includes a petition to reopen, PYCO has a right to
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith} to file a limited ‘'"reply" to a "reply," to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself is erroneocus and misleading.
Because time is limited, the "limited reply" is also included in
Part 1IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to make it, is
tendered to set the record straight.

Thank you for your assistance.

ey

Raptes
for PYCO Indust

Encls.

cc. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO) (w/encl.)



BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- )
FEEDER LINE DEVELOPMENT -- )y F.D. 34890
SOUTH PLAINS SWITCHING LTD. )

PYCO INDUSTRIES, INC. -- ) o
ALTERNATIVE RAIL SERVICE -- } F.D. 34889
SOUTH PLAINS SWITCHING , )

PYCO INDUSTRIES, INC. -- )

ALTERNATIVE RAIL SERVICE -- ) F.D. 34802

SOUTH PLAINS SWITCHING )

Opposition by PYCO Industries, Inc.
' to
the De Facto Late-Filed
Petition to Reopen
Submitted by
South Plains Switching, Ltd. (SAW)
: ~in connection with
Transfers of Property by SAW to Choo Choo

PYCO Industries, Inc. opposes the de facto petition to

reopen filed by incumbent railrocad South Plains Switching Ltd.

(SAW) against this Board's decision of August 2, 2006.

Relevant Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,

this Board on August 3 served an order among other things

voiding all sales by incumbent railroad South Plains Switching,

Ltd. of its properties subsequent to May 5, 2006 [the date on

which PYCO filed its initial feeder line application (FLA)],

voiding all lease terminations by SAW or Choo Choo Properties

after that date, and ordering SAW and Choo Choo to desist from

retaliation against any shipper filing comments in support of

the FLA. Neither SAW nor Choo Chooc sought administrative or

judicial review from that decision.



Pursuant to this Board's scheduling orders, SAW responded
on Séptember 21, 2006, to PYCO's discovery requests, including
requests for documents bearing on SAW's title, and property
transfers. |

On October 12, 20d6, PYCO filed Qinitial comments" and a
"status report" in Finance Dockets 34890 and 34992 noting that
Choo Choo had petitioned a Texas state court to enforce a deed
dated June 13, 2006, which this Board had expressly invalidated
in 1its August 3 order. In addition, PYCO in 1its “initial
comments® indicated that Choov Choo was likewise seeking to
enforce lease terminations which this Board had-invalidated.l

At approximately the same time, PYCO completed review of
the varioﬁs deeds that SAW had furnished PYCO in response to
discovery. PYCO ascertained for the first time that SAW had
purported to transfer certain leases to Choo Choo Properties in
Mafch of 2006, and had purported to deed out té ‘Choo Choo
additional properties in April 2006. By verified motion dated
Cctober 13, and filed Monday, chober 16, PYCO moved to
invalidate all transfers of property interests frgm SAW to Choo
Choo after December 20, 2005 (the date of filing of the
“alternative rail service petition in F.D. 34802), or, in the
alternative, after January 9, 2006. On January 9, PYCO had

served notice to the world that it intended to file a feeder

1 pvyco attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this Board had voided.
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line application under 49 U.S.C. § 10907.2
PYCO listed three specific transfers between 9 March 2006

and 28 -April 2006 from SAW to Choo Choo for which it sought

invalidation.3 PYCO did not seek an ordér invalidating SAW's

deed to Choo Choo dated June. 12, 2006, because this Board had
already invalidated it in this Board's order served August 3,

2006. Nonetheless, Choo Choo Properties (SAW's alter ego, owned
by Larry Wisener) was (and 1s) still Seeking to enforced its-
alleged rights under the voided June 12‘deed in Texas state
court .4 This is a not so indirect attack on this Board's

- jurisdiction and order; it certainly is contrary to it.

I. SAW'S "Response" Includes a De Facto Petition to Reopen

On November 6, SAW filed.a "response" to PYCO's motion to
void additional property transfers. If SAW had limited itself
to a "response," then PYCO would be barred from further reply by
4; C.F.R. § 1114.13(c) (no replies to replies). However, SAW's
"respbnse" begins by specifically "mov([ing]'" this Board to
"revisit and reverse its order of August 2 [sic], 2006, voiding
any transfers from South Plains to Choo-Choo after May 5,

2006."3

Under this Board's rules, a party may file a discretionary

2 PpYCO's Verified Motion to Void Additional Transfers, in
"F.D. 34890, et al., filed October 16, 2006, at p. 6.

3 id. pp. 3-4.
4 1d4. at p. 5 n.3.

5 SAW motion, p.1, item 1.



administrative appeai, but such appeals must be filed within 20
days of the order against which they are directed. 49 C.F.R. §
‘ 1115;3(e). When .timely ‘filed as provided in the referenced
regulation, an administrative appeal 1is tefmed a "petition for
reconsideration.” Id. § 1115.3(a). A pafty opposed need not
reply, but clearly may do so. Id. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order was filed
more than 90 days from the date of that order and is thus
obviously not a timely "petition for reconsideration." An
’ untimeiy appeal/petition/motion to revisit, like that filed by
SAW on November 6, is calied a "petition to reopenﬁ and is
géverned by 49 C.F.R. § 1115.4. Among other things, it "must
state in detail the respects in which the proceeding involves
material error, new eyidence or substantially changed
circumstances." The regulation states tﬁat the petitioner must
ask for the Board to make a Qdetérminatibn" in that regard. |

In addition, if the petition to reopen seeks to produce
evidence, SAW must explain why the evidence was -not previously
adduced. 49 C.F.R. § 1115.4, reqguiring compiiance with 49
C.F.R. § 1115.3.

PYCO has a.general right to reply to a peﬁition to reopen
pursuant to 49 C.F.R. § 1104.13{a). Because SAW's "Response" is
tantamount to a petition to recpen in its attack on the August 3
order, PYCO thus has a fight‘to reply.A To the extent this Board
believes PYCO does not have a right to reply, PYCO moves for the

"opportunity to submit  the following opposition to SAW's de facto
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petition to reopen.

iI. Opposition to Petition to Reopen

The only portion of this Board's August 3 order which SAW
éeeks to reopen is the portion invalidating SAW's transfer of
the "wye" property to Choo Choo by deed dated June 12. SAW
does not attack this Board's declaratién ‘that the lease
terminations were void, nor does SAW attack this Board's bar on
future transfers or rescissions.

SAW argues that the deed invalidation is an runreasonable
requirement." SAW says the deed was dated June 12, and thus
fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO's filing of a Revised FLA on

June 14. Nothing in this argument presents either "new
evidence" or ‘'"changed c¢ircumstance."  All the evidence and
circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "ma.teri‘al
errof." |

But SAW fails to show material errdr. If SAW's assertion
that the invalidation is “unreésonable" means that it somehow
unduly burdens SAW, then SAW makes no showing of burden at all.
in its written "Response," SAW nowhere contends that it suffered
or will suffer any economié harm by reason of invalidation of
the June 12 deed. SAW submits two affidavits (one by Larry

Wisener® and another by Edward Landreth), but neither contend

® Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,
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that SAW has sustained or will sustain any 1loss due to
invalidation of the deed.” To the contrary, both affidavits
appear directed at defending- SAW's transfer of wvarious PYCO
leases to Choo Choo.8

On the record, the only‘."burden" imposed by the
invalidation "requirement" is that Mr. Wisener cannot insulate
his retaliation against PYCO from this Board's jurisdiction.
But that is hardly unreasbnable.

. The only grounds other than "unreasonableness" that SAW
offers to Jjustify "revisiting". and ‘'reversing" the August 3
order is that the date (June 12, 2006) of the deed donﬁeying the
"wye" to Choo Choo was after the Director's dismissal of the
initial FLA (in F.D. 34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's Dbusiness miserable if PYCO did not agree to buy
~unspecified SAW property . for $5.5 million. Mr. Wisener is still

trying to be true to his word, as shown in - his state court .
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petltlon to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything. substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW.

8 Even there, the affidavits show no loss to SAW by reason
of ‘any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it i1s hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to . retallate against PYCO for seeking relief before
this agency.



indicatién” that PYCO would file a revised FLA'priof to June 14,
and that the sale was thus lawful when it occurred. See SAW
November 6 "Response" at pp; 2-3. On SAW's logic, the sale
would have been lawful on June 1, or June 15 aé well, or on any
date up to August 3, 2006. After all, STB did not iésue an
order actually barring or wvoiding any sales until August 3.
SAW basically contends that a party must formally.seekvaﬁ order
preserving status quo, and that any sales an incumbent railroad
" makes before the status quo order is issued are "tough luck" for
the shipping public.

SAW cites no‘case in éupport of its position at pp. 2—3 of
its "ReSponse." SAW‘é 1egal argument is confined to pages 9-10
of its paper. The legal argument does not appear to be directed
at the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages 8-9 of its Response.? SAW's

° At page 9 of its response, SAW does claim that in
Railrcad Adventures [sic], 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail

operations. Perhaps SAW: intends this case as support for its
argument . In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing

agreement, and indicated that it would take into account certain
other property transfers in its wvaluation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the same proceeding, Railroad Ventures, AB 556 (Sub-
no. 2X) and F.D. 33385, served October 4, 2000, aff'd Railrocad
Ventureg v. S8TB, 299 F.3d 523 (6th Cir. 2003). In its October
4, 2000 decision, this Board invalidated: the purported
alienation of wutility crossing rights (both above and below
surface) from the surface estate of the railroad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
~assurance that rail operations will be unhampered unless the
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argument is disingenous and lacking any logic or precedential
suppport.

Even if the initial FLA was dismissed by the Director on
Juﬁe 2, that dismissal was not without pfejudice to.re—filing,
and moreover was subject to appeal to the full Board. PYCO in
féct timely filed an appeal to the fuli Board on June 12, 2006,
the vsame day as the deed. The general rule in abandonment
proceedings is that if a proceeding is stiilﬁsubject to further
review, a rail carrier disassembles its line "at its own peril."

E.g., NYCECD -- Adverse Abandonment -- New York Cross Harbor

Railroad, AB 596, served Aug. 28, 2003, slip at p.7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d 74, 75-76 (7th Cir.

1987) . That is, if the rail carrier actually purporﬁs to sell
off'parts of its rail property, it bears the risk of having to
re-assemble 1it. There 1is nd reason for a different rule on
FLA's before the, Board, and that essentially was what STB held
on August 3. Any sale by SAW betwéen June 2 and June 12 was

just as much at SAW's perilias were sales from (at least) May 5

offeror possesses sufficient property rights - to determine

unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way." Slip op.

at 10. The Board also invalidated the sale of an acreage to the-
Park District on the grounds that it ‘“contravenels] our
continuing and exclusive regulatory jurisdiction over the rail

line prior to its abandonment." Slip at 11.

In short, SAW's reliance on the Board's January 2000
decision 1is misplaced in light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railrocad Ventures, not a material error
in light of it.




to June 2, and from June 14 onward.

In any event, SAW's claim that the sale was "lawful" when
made is not the real issue. Even assuming arguendo the sale was
lawful when made (i.e., not void ab initio}, it could still be
subsequently voided in order to protect' this Board's
jurisdiction or to accomplish the purposes of the ICC

Termination Act. Thus the question is not whether the sale was

‘void when made, but whether it was subsequently voidable. While

PYCO Dbelieves the sale void when made, it clearly was
subsequently'voidable for a variety of reasons. ‘

For example, the order voiding the sale of June 12 was

issued in a variety of proceedings (including PYCO's F.D. 34802

alternative service proceeding filed in December 2005, PYCO's
F.D. 34889 alternative service proceeding filed in July 2006,
and PYCQ's F.D. 34870 complaint proceeding filed in April 2006} .
Indeed, this Board's August 3.decision,specifically notes that
its action wvoiding the June 12 sale, rescinding the lease
cancellations, and enjoining future sales or transfers will-
preserve the status quo in the Compléint proceeding. August 3
Deciéion at p. 7. Whate&er SAW says about the feeder line
proceeding, the Board clearly has jurisdiction to preserve the
status quo in the Complaint proceeding (and in the alﬁernative
service proceedings as well). |

In addition, SAW had notice from January 9 that an FLA Was
coming. In abandonment proceedings, this Board has voided

transfers undertaken by incumbent railroads during the course of



abandonment proceedings but before the filing of an actual offer
of financial assistance (voram) .10 As we have said, PYCO
advised SAW on January 9, 2006, that it intended to file a
successful alternative service application with a feeder line
application. PYCO'é alternative service application was
successful in F.D. 34802 as of January 26, 2006. SAW thus 1is
propérly deemed as on notice from January 9 that any subsequent
transfers would be voidable at the request of the feeder 1line
applicant. |

In this Board's October 4, 2000 Rail Ventureg decision (AB

556 (Sub~-no. 2X) & F.Dl 33385, aff'd Rail Ventures v. STB; 299

F.3d 523 (6th Cir. 2003), this Board indicated that there 1is a

"presumption that all the [incumbent railrocad's] property is

needed to provide effective transportation services" in the

context of a forced sale proceeding. Slip. at 10. The Board
further indicated that the incumbent railroad bears a "heavy

burden“ to rebut that presumption. This should especially be

10 E.g., Rail Ventures, AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, aff'd Railroad Venturesg v. STB, 299 F.3d4
523 {6th Cir. 2003). In the Railroad Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railrocad had entered, and an October 28, 1999 transfer
of wutility  (air and subsurface rights) from the incumbent

railrecad to an affiliate. Just as PYCO notified SAW {(and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant in Rail Ventures evidently

provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.
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the case in an expedited proceeding with 1imited. discovery
opportunities, much less limited time to digest responses and
move for relief before this Board, such as 1is manifestly the
case at bar. In all events, SAW has not carried its "heavy
burden." Indeed, SAW could not possibly carry the burden as to
the property transfers directly affecting PYCO. Those transfers
were clearly designed to allow Mr. Wisener through Choo Choo to.
retaliate against PYCO's rail dependent operations and put PYCO,
historically the major user of SAW's rail services, out of
business. The record shows that Mr. Wisener d/b/a Choo Choo
through his attorney Mr. Gorsuch (who represents both Choo Choo:
and SAW) not only served PYCO with notice of lease terminations,
but a155 pursued litigation in Texas state courts to exclude
PYCO from the wyé, and btd oust PYCO from its utilities aﬁd
crossings necessary to operate Plant No. 1, 1in direct
contravention'of this BOard's order.of August 3.  As SAW/Choo
Choo/Wisener actions right . up through the instant de facto
petition to reopén indicate, Mr. Wisener still aspires to shut
PYCO down. Putting PYCO out of business will hardly help any
successor railroad‘achieve successful rail operations, and it
diﬁinishes the wvalue of " SAW by depriving it of its major
shipper.

SAW's transfers serve no rail purpose. SAW's June 12,
2006, transfer of a portion of the "wye" which serves as SAW's
major north-south lead to other shippers to Choo;.and

SAW's March 9 transfer of utility rights under and over the SAW
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yard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which Rail Ventures alludes (see note 9).

In SAW's de facto petition to reopen, SAW at one point
claims to have an operating agreement with Choo Choo. In its
discovery response furnished PYCO on September 21, 2006, SAW
furnished no evidence of any operating agreement with Choo Choo
permitting SAW (or any successor to SAW) to operate on or over
any of the properties conveyed by SAW to Choo Choo anywhere,
whether that property was the "wye," the alleged "vacant iot"
with a portion of line crossing it, or the lead serving 84
Lumber'conveyed by SAW to Choo Choo.

If SAW has any operating agréement with Choo Choo, it should
have been produced to PYCO. Absent production of one, the only
presumption that can be made onfthis record is that SAW in a
variety of transactions with Choo Choo in 2006 sought to sever
rail customers from rail service.

IV. Correction to Record

SAW makes wmany comments in its "Responsé" and SAW's
witnesses make many statements iﬁ their affidavits which PYCO
believes are incorrect. However, since replies to replies are
not permitted, PYCO will not offer argument on those points.
Nonetheless, thére is one aspect of Larry Wisener's affidavit
which is a complete misrepresentation. PYCO moves for leave to
file a limited reply as to‘that, and the.reply is as follows: |

On the iast page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million.  PYCO's

12



executives have already supplied sworn testimony denying that
allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration
of Robert Lacy, § 2) in F.D. 34890 filed October 19, 2006. But
Wisener purports to annex a confidentiality agreement signed May
10, 2005, by PYCO's Robert Lacy, and a document entitled "Rail -
Sale Proposal Portions of South Plains Switching Ltd. " Wisener
implies the 2005 confidentiality agreement relates to that "Rail
Sale Proposal." He evidently seeks thereby to bolster his_claim
that PYCO made a $5.5 million offer.

But Mr; Wisener's ‘"evidence" is an unconscionable
misrépresentation of the documents. The‘"Rail Sale Proposal"
document Wisener annexes to his affidavit was sent to PYCO's
Lubbock éounsel {Mr. McLaren) oﬁ June 8, 200&, by SAW's rail
counsel (Mr; McFarland), and not to Robert Lacy by Ms. Wisener
in May 2065 as Mr. Wisener seemingly implies.ll This is
manifest not only in the actual fax Mr. Mclaren received from
Mr. McFarland (attached in Exhibit A), but on the face of the
"Rail Sale Proposal," for it refers to a sale of track to 84
Lumber, which subsequent discovery suggests refers 'to SAW's
sale of 84 Lumber trackage to Choo Choo in April 2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 gaw's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992, In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable toc PYCO's Alternative Two. SAW
solicited Picneer con essentially all of SAW's lines.

13



formal offer in reSponse to the "Rail Sale Proposal" which Mr.
Wisener appénds to his affidavit. That offer, in the form of a
letter faxed to SAW's counsel (Mr.'McFarland) on June 15, 2006,
is also presented in Exhibit A. 1In this June iS response, PYCO
did not offer $5.5 million for SAW. PYCO instead offered
$2,094,000 for all of SAW, or $435,000 for "Alternative Two."
These figures were consistent with the numbers PYCO presentéd in
PYCO's feeder line application, as then pending. PYCO has not
subsequently withdrawn its offer of $2,094,000. PYCO to date
has received no response from SAW (other than lease terminatiodns
and_staté court trespass litigation by Mr. Wisener d/b/a Choo
Choo) .

The point is that Mr. Wisener's use of documents in his
affidavit is like the thirteenth chime of a clock. It is all
mixed wup and utterly mislea@ing. Such chimes not only
themselves are false, but call into question all ‘that came
before. As with a broken clock, Mr. Wisener's affidavit in
general should not be accorded any weight.

The only offer PYCO -has made tOFSAW is set forth in Exhibit
A. So far as the record shows, this is the only formal and
reliable made to SAW assets fof its rail aésets in Lubbock by
any party, including specifically PYCO.

V. Conclusion

SAW has failed to show material error in the August 3

decision. SAW's de facto petition to reopen accordingly must

be denied. On this record, the SAW system must be reassembled

14



at least to the extent sought by PYCO in order to operate it for

rail purposes.

‘Respectfully submitted,

el

ch es H. Montange

for PYCO Industries, Inc.
426 NW 162d St.
Seattle, WA 58177
{206} 546-1936

fax: -3739
Of counsel: _
Gary Mclaren, Esqg.
Phillips ‘& McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.
Exhibit A -- PYCO June 15, 2006, response to SAW solicitation

for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006
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Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition upon the following counsel of record by express
service, next business day delivery, this 8th day of November
2006: ' .

Thomas McFarland
208 South LaSalle Street, Suite 18%0
" Chicago, IL 60606-1112 {for SAW)

William Sippel, Esq.

Fletcher & Sippel :

29 North Wacker Drive, Suite 920

Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTL)

william A. Mullins, Esqg.

Baker & Miller '

2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esqg.

Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600

Washington, D.C. 20027 . ¢?<k;\\
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Exhibit A
Only PYCO Offer to SAW (June 2006)

SAW Scolicitation of Offer {(June 2006)
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CHARLES H. MONTANGE
ATTORNEY AT LAW .
426 NW 1862ND STREET
SEATTLE, WASHINGTON 88177

(206) 548-1938
FAX: (206) 546-3739

15 June 2006
by fax _ .

Thomas McFarland, Esqg. '
208 South LaSalle St., Suite 1890
Chicago, IL 60604~-1112

Re: Rail Sale Proposal
Dear Mr. McFarland:

“This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal" for portions of
SAW's assets in Lubbock, which you faxed to Mr. McLaren on June
8. '

In settlement of all 1litigation, PYCO is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in.the feeder line application, for
the prices stated therein. The "Rail Sale Proposal” which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain how SAW proposes. to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum®
bid of $5.9 million. PYCO's calculations show the maximum value
of the entire SAW system is about §2,094,000. The "Rail Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of §2,094,000 for all BSaW's
remaining 'lines 1in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer

1
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shall be deemed modified if and when PYCO modifies the values
associated with, or the property included in, its feeder 1line
application statements. The offer is also contingent upon any
reguired 8TB ‘authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations. '

Please advise how you wish to proceed.

Vegy%tru; )

Qf)

Charleslgi Montange

for PYCO Industries, Inc.

cc. Mr. MclLaren
- PYCO
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S HE E T
To: Charles Montange

Fax #: 206-546-3739
Copy: Gail Kring

Robert Lacy
744-3221
Re: PYCO/Railroad
Datc: June 8, 2006
Pages: including cover sheet
Chuck, Gail and Robert:

Attached is a copy of the bid package reccived from Tom McFarland via telefax this morning,

CGary R, McLaren

Fuiot: [87]04—3‘0) |
Secnd . 13 P

From the desk of...

Gary R. McLaron
Attomey at Law

Phillips & Mctaren, L.LP.

3305 86™ Street, Suite 1A

Lubbock, Texas 79413

(6086) 788-080%
ngx: (B0B) 785-2521
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Rail Sale Proposal
| Portions of
South Plains Switching, LTD. Company
- Lubbock, TX

Introduction

This eale package outiines property offered for sale and conditions of sale for portia
South Plains Switching, LTD. (SAW) sale s of

of P Sa

The property for sale consists of rail track generafly located south and west of the BNSF
-southyard In Lubbock, TX.  The oniginal sale was made from BNSF to SAW by Sale
Agreement for Sale of Certain Assets, Rights, and Obligations of The Burlington
Northern and Santa Fe Railway Company to South Plains Switching, LYD dated May 3",
1889, Provisions In this sale agreement will be assigned to any new rail line owner.

SAW operations sre on both sides of BNSF main fine in Lubbock, TX. Crossing of
BNSF to connect these properties la dane on a reguiar basis by SAW obtaining dispatch
authority from BNSF.

Interchange between SAW and BNSF is made in BNSF South yard as mutually agreed.

Buyer accepts the rights and obligatians as set forth in the provisions of the Sale
Agreement for Sale of Certain Assets, Rights, and Obligations of the Burlington Northem
and Santa Fa Railway Company to South Plains Switching, Ltd. Co. dated May 3, 1999,
Quit Claim deed given for properly. Bill of Sale given for all tracks, etc., as received from
BNSF, .

All SAW operating property excapt those retained betow, but including PYCO leases
#6793, 8878, PX91-12025, PX91-12021, 4536 and 4677 (copies attached).

Some track and property outlined in the Sale Agreement of May 3%, 1999 hes already

been sold, or will be retained by SAW. The scld property and removed trackage in
ganeral was non-operational and was soid to remove tax liability.

Description of Property not for Sele

Properties to be retained by BAW are a5 follows:
A portion of the Orchard Lead track (see attachment A)

Track 380 with adjacent side iracks and the shippenrscaivers located along thoss
tracks, E o

ApoﬂiondTrad(%ZOW&itofEhnStreat(lﬂldtoMLumber)seeaMmelﬂA

P: 4,34
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Track 4, 7, and 12 (Bumis properties in ktigation)
Nonoperating leases currently in litigation

Track 340 |

Boxcars used for equipment storage in Lubbock |
Locomotives and maintenance of way equipment and tools

jons evenue Paid to

The line sale agreement between SAW and BNSF outlines me divisions of revenus paid
by BNSF to SAW. There are two different sets of payments; ona for cars waybilied in
s!;!pmentn leas than 27 cars and a differant set for cars waybilled in shipments of over

27 cars

Provisions in the sale agreement provide for annual adjustment of dMsvons of revenue
paid by BNSF to SAW.

Unlon Pycific Traffic

Most traffic interchanged batween SAW and BNSF moves under BNSF rail provisions

There ls an operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP, There are no
payments made by UP to SAW. All payments are made from BNSF from their revenues

obtalned from the UP.

Eres Time on Equipment

Free time for cars interchanged between BNSF and SAW are covered in the sale
sgreoment. Free time, is 120 hours. _

Bemurrage Car Storage etc,

SAW maintains their own "price énd condition sheet” setting forth such things as free
time, demurrage, storage of cars, local switching charges stc. A new buyer would need
to publish their own price and condition sheet.

Electronig Interghange of Gary
it Is very important for a rall line Interchanging equipment with BNSF, to have electronic
interchange. This function is being performed by SAW through RM! an outside firm,

BNSF slso provides an memapadcageshouwamdeadetoworkd‘recﬂymh

BNSF. *©

Py:

P:5,34
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- Locamotives or Maintsnance of Way equipment or materials would nat be part of the
sale. SAW does, however, have g number of operational locomotives and it is possible
that two of these unils could be scld as a separate agreement.

BNSF Right of First Refusa)

Tha BNSF has first right of refusal, with their response due within 80 days of an
agreement between SAW and a new rail line. ,

-

rCo

Tho following offer conditions exiet:
Minimum offer $5,800,000.00 (this hga been met)

Response dua on or betore12:00 Naon, June 18, 2006.

SAW may slact to reject any and all offers:
Response {0 be made to:

Mr. Thomas F. McFarland

208 South LaSalle Street, Suite 1890
Chicago, llinols 60604-1184
Phone: (312)236-0204

Fax (312)201-9695

Attachments

Attachment A Maps
Coples of PYCO Lesses

Py:

P:6-34
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C 0 P Y PRIVATE CROSSING CONTRACT
' This AGREEMENT, made tha__ 299 4 Muxch 19 B eween
 Fort Worth and Denver’ Railway Compaay, party of thc ﬁm part, bercinafter calicd “Raitway Oompany,” and
Pains Cospagitive ObL MEIN, Sns. , party of the second part,

WITNESSETH: That, WHEREAS, Railwa Gompmymnmhandopcrauahmdndmytbmghm-
ious counties In the State of Texas, and maintaing thi t of f
ious e o S T < male a{ooq cngh waythmeo fences for the protection of property

WHEREAS, party of the sccond part ewner, is mchngeoltwtamu'utofhndhuwdmﬁnﬁoumyof
L , State of Texas, and adjoining the right of way of Railway Company, aad is deslrous
of having @ private crossing over said Railway Company’s t:ackandnghtdwayat!ﬁlel‘mt.!'!gw__,

NOW, THEREFORE, in convideration of the azd the bereinaf :
fomadbythcparauhaem 1T IS AGRERD: premis promises ter made and to be pex-

]. "For and in consideration of the sum of g&m--..‘nn’...-.n Dollm

s 200 ), receipt of which is bereby acknowlcdged by Railway Company, f the second
Sunwiddnthuw(sa)dayafmtheammofdﬂsconuxgundcrthy Yde,o Pm

ts of Raflway Company, comtruct
mamwnﬂmn@tdmymdmksdmycwpmy

following location, to-wit:
e a3 Mt ¢ moln toseh and o wy o » Mle Rout
mg MM ‘ ll# "y & & yoint oypeeite

udnwnonhhwpnntwlmd “Exhibit A", attached bercto and made a part hereof. Tbewdw
-.nd the second further bbed ey drg
nt, ty o part agrees o maintain sai W upgurmm
fhatmzywnqu.lnd atmsaleapmaemdmthmmtw!l.ﬂwa ,pmmdod,
paay, in the event of the second pext fails t0 keep aaid xq:ai: hz.vu

¢ 1o repair the saroe st the cost of party of the second aadpnrtyatdum shall pay the full
nxch:cpmmduntwcmy(w) dawdmaptofbﬂ%ﬁomkﬁmy&mp&.;t e

M Q g P g " - i ot
- | Gal

.3, Party of the second sgmathtnwﬂlatalldmmdm&ymdﬂnhumlmknhuyﬁompmy
o Ly all damndq,acunmoramuo{acnmgwwm;m

of repau pracm:eofth:m' upon Railwa Y: { here
state of oS, dway 3 presnises t wheie
ﬁbuwau:;?wmmy'wmmjwmudaﬁsdp&%ﬁﬁmcﬂ?d thuolewh of
way Compan: ' to Railway Company amount of any damages y

: mym{n'mudmmr,or payhﬂ:kiw.andnﬂmrwhcbhﬂwayﬂnmpn may pay or be com-

y i settlement or satisfaction of such claiims, desiands, sctions, or causes of action; it being
wog‘ wwwmymy%mbcwefurmydmwwam ¢ u:ﬂ

4, Xi at any time party of the second part fails or declines 10 thememuhmwnmmd,wm
Company may annv) and cancel this agreement by giving five (5)?:;; mmnnohccmpar:yofthcmdpm
w&ucﬁmt,mdnhewue,utanym,atlumopmn,nponmnm(m)dayu
of &acmondpm, its. andmmkmlwayCompany may terminate this contract vl :

AR St A AN e

T L

5 Itufunbaagteedmdmdmwodthathautummwmmthﬂ:chulofpanydthemd
its, hig or chely heirs, mmadmmtsmpmuﬂnpmﬁhmmmmmmd:hﬂbcwng
" upen them,

Mmeithewdunnmhamttnw.gmdmdmmmdthu%mmhmdemm
of any ccessors or assigns of Railway Company, and that the same i5 also made on behalf of and inures to the
bmeg:c{myodupamn,ﬁrm,mrpmaumamlwaycmpwywho may at sny time run traine over or in any

3
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I 2ntr or 'why operate the tracks and property of Rallway Company; and as to such o3, firm, ratio
o mlo\fn °wm" whether m"?g:’ thr same in any manner m-'way. by aperatinnp:fnl‘;.w’ ot othuwma,E said
pm{mpf% — ’M‘S"Y.‘*‘ werros of this contract.

Attechaent to Page 2 o€ Privete Crossing Contract with Plains Cooperative Qi M11,
Inc., dated March 30, 1962. :

6. Thie contract and all its provisions shall ‘temlmtn July 1, 1962, v

seed party f the second part shsll reimburse the Railvay Conpany
for ::Ir ::pcuu:i m.l::;thoims {ncident to the installation of this crossing.

8. Tt ia ferther sgreed that the movemest of traffic across ssid Rsilway Company's

nte of engines
be made at such times that it will integfere with moveme
:“:n'u:nu:pm of party of the second part will precede exch movenent zmt
aCross 'l.'.nch to make certain there ia smple time to get across uid tencke W
possibllity of being struck by engines or cars. _

% - r ,...V-M

APPROVED AS TO PORM:

Gowral Anerncy
STATE OF TEXAS
COUNTY OF TARRANT (- , . |
BEFORE ME, tho undersigned authorlty, o this day perioally appeared___ oo S Winghan,
kngwn to 'me o be the whose name is subscribed to the fanegoing instrument, and acknowledged to me that

be ‘exscuted the tame for the purposes and consideration therein expresed, in the capacity therein stated, and as
the act and decd of sald corporation, : e ) :

- o 207 "
GIVEN UNDER MY HAND AND SEAL OF OFFICE this the FZ- dpyor Apetl._ 1o @

; 7y QQI - o ﬂ> H, M. VELUIAIASON
Hotary Publls (s aed for Tamant Couaty, Texss :

STATE OF TEXAS |
COUNTY OFM .

BEFORE ME, the undersigned authority, on this day penpnallv a)

,kmwnwmecobe&épcmnwbmenm

is subscribed to the foregoing instrument and acknowledged o’ e that_ { executed the same for
the purpoies and consideration therein expreased,

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the

P:9-34

86-86-86 10:47 Pg: 7718
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L]

dkmlw Compmy-unda;bmchpumﬁm,eorgamum [
mmm‘vmmuorwaybyopuamoihworotmx,md

fmbyﬁemd eonmct, -
% tgmtg’ mu’mdonthedayand

MM&’“WM

:
Ea 'dM.GMonaghm

%

RS XA

APPROVED AS TO FORM:

QOUNTY OF TARRANT

BEYORE ME, the undem@ed authority, on this day pessanally 3PP°N'** Be Wy m

mmummm

pr 'Mmumbmbdﬁuhcfmmgmmmgmdmwhdgdwmw
* he'oxccuted the same thcpmposumdmdqmonthmeqmmd.mchcamtythmluwd,andm
the act and deed of s2ld cerparation. e

IR :
owmmmmmmmsmoromczm ; 519 198

M vy ﬁ).l",&m o M, M, YiLUAMEON
STATE OF TEXAS »
COUNTY or%ffnwﬁ_ }

Haotary Public in sud for Tarvanr Dovsty, Tusas
BEFORE ME, the undersigned authority, on this day w-imﬂ'f

STATE OF TEXAS' }

» kiown to me 1o be the person whose pame

P

umbwibedwmefmqmngwmummmdmwledgedwmmr A executed the same for
the pwposes wnd consideration therein expresed, k ] _
GIVEN UNDEK MY HAND AND SEAL OF OFFICE this thea. 1é._ ‘
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= % | CONTRACT FOR PIPE LINE
ACROSS OR ALONG RIGHT OF WAY
COPY

‘ I8 AGREEMENT, Made and catered (540 88 6l bt 52 22 »A:?W{_Q/da/@ﬂ 1072
betweas FORT WORTH AND DENVER RATLWAY COMPANY, hereinafter called the “Ralway,” and |
Plavas Lonperatue L 00
= 7&1&&4{,&2& r 22 bty
| W_ﬁéféﬂf’f Btate of. 72’1’5‘)’

hereinafter caSed the *Lioenase.’”

WITNESSETH:
p—— hmm&@ad@lm.é&wbb peid by i
to Rallway immadliataly upon the execution of $his sgreement, shdan-anzual-walalob-fe won-pagubleinadwmaes, snd upon the terms

ndWWM!@V&WWW"W‘DUmecnwmmemdmmctwwdéﬁzéac-/;-

MWMM ndmuuatmtlw‘rmmmw
m-ammmmmmdum.mqui>mmunepuw:amm_..__._..
%/{9/" ' oaly, the location of sald pipe line being ehown in red oa the Railway’s print

NoSf 222408 7. .. bareto attachd, ' , and mede & part hereef.
3/” /3// M/&"/“’e C/OELCS iy LPer )4,/ .r/?- P S’?f/
oty prge o AR Le 25T AERES erd onder Araaky g .

mng mmawmmmuwu.a-p&dmhumma(sluu(e)muuwunh-dmmamm ,
ot trecks of Rallway whore I3 pasess under the sszoe sod not lass than thees (3) feet below the surface of the ground st suy point an Radlway’s peoperty.
ummmumnunhd‘Mmfwmuammmammwwmdmwmmmﬁemu
thareo!, muawumaumuuwawmm

Amzocun 8¢ "Tha eald plpe lne shall be omstrooted and maintalned in sush manner sud st ech Hame or times and of such matecials as shall moek
with the spproval of the Bupsrintendent of Railway, sxd as shall wot hinder, delay or endanger the operstion of engines, tring, cazs or businesm of
Exlhway over it track or tracks now laid or heresftar laid on said premisss, oF in any macner interfere with ths preseat or {uture use of the ssid premises.
The Yioensse shall not onter upcn eald premises for the purpose of censtrueting, maintalning or removing exid pipe lina sxeeps upon forty-cight houy’
Mubhpuhmﬁmdwm,ndthmsdd;uhdWhhndhﬂmmcmwh@odmamdwrkultwum
expeoss of Tiosuses, snd performanes of such work shall be subject to hia approval, If deemed nocesssry by Railway 90 10 do, Liosnsed shall, st the
mqummummumkwtmhudmbymﬂm,whﬂammﬁmmmgmuuuamm-ﬂmm

1n being dove.

ktbmiﬁe#ﬂumm&wdbwthqddaoﬁanbshnuu&rpﬁmudnhﬂhwumwmdwﬁm '
forry=five (45)detru\:,hn@ewmmdihwm,ﬁeﬂphnod:mumw:ndmhwminﬂthm
wmm.m—n oopy of which shall be ajtacted to, and therehy besome a part of, dunamt.
/wﬁ?ﬂ

hunﬂvqﬁnﬂ,-ﬁnuﬂmhmhubuamwhﬂﬂnmmpudmmydﬂﬂmdmdmmm«mumhw
changes in existing tracks or structares over mid pipe lins, the Lisansee ahall, st cuce, st its own expenss, make weh shanges In ila seid pipe lins s
may be neotesary to make the aame eonfarm in ite relation to said nyw tracks ar structares, or changes in existing tracks or structures, in all respocts
to the condiriony berein required for maid present traaks ar structures, or 43 may be required by the Rallway. ‘



JUN-B-gd  1eivl  FRUMGHRY MCLAREN 806 788 1807 TO: 12865463739 P:13/34
rax sent by « IAGLULIOID ) nUERSLIW_ T ' oLon-UD 109y g 1V1Y

‘ mmuhmmmmumumwmmmmh&mmmmmm-mﬂwumqmmn.
J. » -

L nphlmd&ﬁwhwmhwfuuﬁhwmmWu%ﬁhﬂ,aotb&fdlﬁndkﬂm,ﬁehmlmmﬂmdy

shall disomntinue operation of and remove ssid grounding system, ar take such steps a8 8y be pecassary to avoid sll such interference. Liconsee further

agew bo indemnity #0d seve harmleos Rallway from snd against suy damages, datms, loges, suits or expenses in any msaner arising from or

mmmdwﬁmammmwawmamwmmﬁmuumawmmﬁqm

Asricey §: The Licenses {arther covenants and agrees sb all tlgws during the existence of asid pipe Uaa upon the premises of Raihway to keep s2d
malntaln the eoll over the sme thoroaghly compacted, snd the grade even with the adjacent surince of the grousd, and that Licenses will at all times
mhn,m,lﬂma!yadnnhnﬂu%tyhmdwumsmqhgm-ndupmu,mwwuum of ey person,
,,m,,m.ummmdmymwmwhm(inchdin;hothpummwthdruployu),hmmanw.ndngfn_m
or grawing out o in whole o In part, the somstruction, reconstruction, malntenanos, operstion, repair, change, existarbe, ves or ragoval of seid pipe
line or the subtidenos of soll sver the enmes whathar eauped by the segligance of the Railway, ita sarvaots or amployes, or otherwise.

Axriza 6: If Licsuass aball well and fsithiully coraply with all the terma, covenants, snd cosditions herein sot forth on the part of Liccnsce to be
observed and complied with, the licsnse herein granied by Ballway aball continus i force to the full explration of the period of one (1) year from the
dste hereo!, and thereeftar untd terminated, upon not oss than sixty (80) days’ writtan notioe by either party hereto 1o the other; but if Liosases aball
fail to perform any of the covenants harein contained, Railway ahall iave the right to tarminate this lioacse forthwith and without notics. Any notice
hadnpmhdbuhﬂhnﬁdaﬂyp‘vmmdd«umdﬂmﬂdhunvdmmmmpdmwunemu. Umlthhmimh:m
of this lioango b aBY of the modes herein provided for, Lisnscs shall, at s own expense, cpon beliig rotiSed so to do by Redway, remove mid pipe
line from sedd pramises, and restors the grousd 10 s safe and level condition, and in eass of ite failure 20 to do, the Rallway may st its option, either
remove tha sald pipe line Trom said premises st the aole expenss of Licsases, or discounect the sams st points where 1t eateey and leaves the maid premises.

Awa T mwmmwam&hwﬁwmwﬁuuwmtﬁidhw. The said Licoow shall be hinding upon the
heirs, penwooal reproscntatives, suecensors and asigns of the pasties bereto.

Is Wrenzss 'Weranor, the parties bereto have cansed Lhin ggreement W be sxeouted an the day und year first herein written.
ATTEST: : ' ‘
FORT WORTH AND DENVER RAILWAY COMPANY,

Hacretary,
By . — .
ATTEST: - Hrest Jo W Frosidenf
APPROVED 485 170 FORM: 5 E -
' ) Is
Recommendad:’ . )
W T L Generd) S, SErIReES TSR

S a,o/.[ pan wm&ﬂ/\’.‘d';&-;'f \ﬂf 4 'VJ/J
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PIPELINE PERMIT L LT |

* No. 391-12025 , mbnl 55 . ) cop Y '

- ——

THIS AGREEMENT, made this 25eh dayof __Aprdl 1991 between'
BURLINGTON NORTHERN RAILROAD COMPANY, a Delsware corporation, hereinafter called “Burlington”, and

Plains Cooperytive Oil Mill , hereinatter callad “Permittee”, whose address is

2901 Aveoue A Lubbock Texas 79408
WITNESSETH:

. Mlngmm for and in consideration of the feq herein provided to be paid by Permittee to Burlington,
and of the covenants and promises hersinafter made to be observed and performed by Permittee, does hereby
grant to Permittae license and parmission to excavate for, esnstruct, maintain, and operate .

Overhead Conveyor Structure o , .

hereinafter referred 10 as “Fadility® upon, along or across the right-of-way of Burlington, undermeath the
surface thersof, and under the tracks of Burlington, as the case may be, at or near _Lubbock

Station, Inthe Coumtyof _Lubbock _  Stateof Texas to be located as follows, to wit:
WP 355.0 '
- sthown ___io Red on the glat attached hereto, marked

Exhibit “A”,doted Movol £.1991  ~ , and by this reference made a part hereof,
Permittee In consideration of such license and permission hereby covenants and promises as follows:

1. For this Permit, Permittee will pay Burlington, in advance, the sum of Pour Hundred Fifty Dollars
~ {5450) for the entire ime this Parmit remains in effect and Permittes will also pay or reimburse Burlington for
. all taxes and sssessmonts that may be levied or assessed against said Fadlity. Burlington reserves the right to

change the fee on future Permits at any Bme without notice. This provision shall in no way affect Burlington's
fight 10 terminate ssid Permit pursuant 1o Paragraph 10 hereot. :

Som——— b HE PWUS et o sepwmm swsvemas &
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2. Permittae, at Permittee's sole cost and expense, shall excavate for, construct, reconstruct, mai

and repalr sald Fadlity placing seme in accordance with the specifications pmvid:: ir::p;iicaﬁo:"a::mtg]:

February 4 1991 , heretofore approved by Burlington. Permittee shall fill in the excavation and
restore the surface of the ground upon which the Facility is located 19 its pravious condition subject to the
Division Superintendent’s approval. Said Superintendent shall have the right at any time when in hivher
judgment iy becomes necassary of advisable to require any material used in the work to be 'replacod with like
material or with material of 3 more permanent charactar, also to require additional work or change of location
of sald Facility #s & matter of safety andrer appearance, or on account of additional tracks bel ng laid, change of
grade thereof, corstruction of & building, or for any other reasnn whether or not connected with the
operation, maintenance, or imprm!ement of Burlington's railroad, all of which shall be done at the axpense of
Permittae In the menner herein provided. - |

3. Permittaw shall give Yo the Division Superintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Fadility, and shall conduct said work in such a manner as not to interfere with the
maintanance and operation of Burlington's raiiroad.

X4, ' In the event that Burlington, at the raquest of Permittee, agent, or contractor of Permittee, or for
the protaction of Burlington property and operations, does any work, furnishes any material or flagging
sarvice, or Incurs any experse whatsoever on account of the excavation for, construction, reconstruction,
maintanance, repalr, change of location, removal of the Fadlity, of otherwise, Permirtee shall reimburse
Burlington for the cost thereof within twenty {20) days after bills are rendered therefor, If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagaing, engineering, and/of supervision, such work is to be performed by Burlingt
employses and the cost borne by Permittee. . '

' .5, (8) Fiber optic cable systems may be buried on Burlington's proparty, Permittee shall telephone
Burlington st 1-800-533-2891 (a 24-hour number) to determine if fiber optic cable is buried anywhere on
Burlington's premises to be used by Permittee. if it is, Permittee will telephone the telecommunications

' company(ies) involved, arrange for 3 cable locator, and make arrangements for relocation or other protection

of the fiber optic cable prior to beginning any work on Burlington’s premises. In addition to the liability terms
eisewherc In this Agreement, Permittee shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatoevar (including, without fimitation, attomey’s fees and ¢ourt costs and expenses)

arising out of or in any way contributed to by any act or omission of Permitiee, its contractor, agents and/or

employees, that causes or in any way of degree contributes 1o (1) any damage to or destruction of any

telecommunications systern by Permitteewand/or its contractor, agents and/or employees, on Burlington’s

property, (2) any Injury 1o or death of any person employed by or on behaif of any telecommunications

company, and/or its contractor, agents and/or employees, on Burlington's property, andfor (3) any daim or

cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
" telecommunication company(ies).

6. Inthe svent any cathodic electrolysis or ather electrical grounding system is installed In ¢connection
with the Facility which, in the opinion of Buriington, interferes with train signals in any way, telephone or
telegraph lines, or other facilities of Burlington, Permittes, upon being informed by 8urfington of such
interferance, shafl forthwith discominue pperation of and remove 5aid grounding system, or take such steps a3

P:17/34
., B6-08-86 18:58  Pg: 1518 '

may be necessary to avaid and eliminate al) such interference. Permittee further agrees to indemnify and save

harmiets Burlington from and against any damages, claims, losses, suits, or expenses In any manner arising from
- or growing out of interference with the signals, telephone, or telegraph lines of Burdington by the eperation,

. use, of existerce of any such grounding system.
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7.  Permittee shall and hereby releases and discharges Burlington ef and frem any and all iabitity for
damage 1o or destruction of said Facility, and any other property of Permittee located on or near Burlington's -
premises, snd shall and hereby assumes any and abl fiability for injury to or death of any and all persons
whomsoever, including officers, employess, and agents of the parties hereto, and loss of or damage to
property to whomsoever balonging, induding property owned by, leased to, or in the care, custody, and
control of the parties hereto, in any manner arising from or duting the excavatlon for, construction,
reconstruction, use, maintenance, repair, or removal of sald Facility, however such injury, death, less, damage,
or destruction aforesald may occur or be caused, and shall and hereby does indemnify and save harmiess
Buriington of and from any and ali daims, demands, suits, actlons, damages, recoveries, judgments, Costs, or
expenses arlsing or growing out of or in connection with any such Injury, death, toss, damage, or destruction
sforesaid, Permittee further agrees to appear and defend in the name of Burlington any sits or actions at law
brought against Burlington on account of any such personal injuries or death, and loss and damage to ar
destruction of property, and to pay and satisfy any final judgment that may be rendered agalnst Burlington in

_any such suit or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IFIT 1S
A FACT, THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGUGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE. l

'+ & Permittee shall nottransfer or assign this permit without the written consent of Burlington, '

9, . Nothing hereln contained shall imply or import a covenant on the part of Burington fw Quiet
enjoyment. ‘

' 10, Itis expressly understood and agreed that Burlington may at any time cancel and terminate this
licerse and parmission by giving to Permittes thirty (30) days written notice of its intention to cancel the same
and at the axpiration of such notice this license and permission shall terminate, Upen receipt of such notice and
bafore the expiratlon therecf, Permitice, under the supervision and direction of Burlington’s Division
Superintendent, or his authorized representative, shall remove said Facility from the right-of-way of Buriington
and restore the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory 10 said Superimtendent. If Parmittee fails 10 remove the Facllity and restore said Aght-of-way to
such condition within said thirty (30) day period, Burlington at Its option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and szpense thereof. E

11, Upeon 'any fallure of Permittes to punctually and strictly observe and perform the covenants and
promises made herein by Parmittes to be kept and performed, Burlington may terminate this agreement on
ten (10) days notice 1o Permittes, remove said Facility, and restore said right-of-way to its previus condition at

the cost and experse of Permittee.

* 12 Any notices given under the-pravisions of this agreement shall be good if properly deposited with
the United States Postal Service addressad to Permittee at Permittee’s post office address above stated,
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13. The license and permission herein granted is subject to | '
- . permits, leases, and licenses, if any,

haretofore graphﬂ by Burlington affecting the premises upon which sald Facillty is located. ) R

Subject to the foregoing provisions, this Agm:hem and all of the covenants and promises thereof, shall

inure to the benefit of and be binding upon the parties hereto, their respective executors, administrators,
successors, and assigns. . *

IN WITNESS WHEREOF, Burlington and Permitiee have axecuted this agreament in duplieate 5 of th
day and year first hareinabove written. | s uplicste as °, e

BURUNGTON NORTHERN RAILROAD COMPANY

o
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COPY

15 AGREEMENT, made this ___25ch dayol __Aprid ,19.91  between

BURL!

ON NORTHERN RAILROAD COMPANY, a A
Flains Gooperative 041 Mill +8 Delaware corporation, hereinafiar called “Burlington”, and

, hereinafter called “Permittee”, whose addresais ‘

1A408

TNESSETH:

Ington, for and in cmsidemfw of the fee herein provided to be paid by Permittes to Burlington,
covenants and promises hereinafter made 10 be obsarved and performed by Permittee, does hercby
grant to Permittes license and permission to excavate for, construct, maintain, and operate

Undarémund Electrie Line :

hereina referced to as "Fadlity upon, along or across the nght-of-way of aurlmgton underneath the
surface thereof, and under the tracks of Burlington, as the case may be, atornear-

| Station, i the Cobnty of Lubbock ___Stateof __Texaa wbc!ocated ;s follows, to wit:
MP 359.0] o '
asshown} __In Red : on the plat attached hereto, marked
Exhibit “A”, datad Maych 6 1991 _, and by this reference made a part hereof,

tee in consideration of such ficensa and permiistlon hereby covenants and promises as follows:

1.1 For this Permit, Permittee will pay Budington, in advance, the sum of Four Hundred Fifty Dollars
($450) fde the entire time this Permit remaing in effect and Permittee will also pay or reimburse Burlington for
al) taxes|and sssessments that may be levied or assessed against said Fadlity. Burlington reserves the right to
change the fee on future Permits 3t any time without notice. This provisian shall in no way atfect Burlingtan's
dgm 10 terminate said Permit pursuant to Paragraph 10 hereof.



VY U LU Ll T PR GFIS T CRLLMIREIN OO0 (S5 LT U 1dub39bs r39 P:23734
| Fax Bent by I J144W1Y695 r— s s e s o
RCFARLAND BC  86-89-86 18:53  Pg: 213
) . '
Page 2 of 4

2. Permittee, at Permittee's sole cont and expense, shall excavate for, co CONSIrUCt, maintal
’ alr)d repalr sald Fadlity placing same in accordarce with the sp.dﬁaﬁm' pr:?i:u: I'n lleati maintain
ebruary & 1991 poretofore o . , spplication dated
—-— pproved by Burlington. Permittee shail fill in the excavation snd
restore the surface of the ground upon which the Facility is located to its previous <andition subject to the |
Division Superintendent’s approval. Said Superintendent shall have the right at any time when in hisher
© judgment it becomaes necessary or advisable to require any material used in the work to be' replaced with [ike
material or with material of 8 more parmanent character, also o require additional work or change of location
of said Facility as a matter of safety and/or appearance, or on account of additional racks being laid, change of
grade thom:i. constryction of a buildlng; or for any other reason whether or not mnnect«; with the
operation, maintenance, or improvement of Burlington's railroad, all of which shall be .
Permittee in the manner herein provided. hall e done 3t the expemse of

3.  Permittee shall give to the Division Superintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Fadility, and shall conduct said work in such a manner as NOt 1o intarfere with the
maintanance and operation of Burlington’s railroad.

4. In the event that Burlington, st the request of Permittee, agent, or contractor of Permitige, or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or incurs any expense whatsoever on account of the excavation for, construction, reconstruction,
maintenance, repair, change of loation, remeval of the Fadlity, or otherwise, Permittae shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered thevefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Faciliti. requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or ather railroad

" facllities by work or flagging, engineering, and/or supervision, such work is to be performed by Burlington

employees and the cost borne by Permitiee. s

S. (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at 1-800-533-2891 (a8 24-hour number) to determine if fibar optic cable is buried anywhere on
Burlington’s premises to be used by Permittee. If it is, Permittee will telephone the telecommunications
company(ies) involved, arrange for a cable locator, and make arrangements for relocation or other protection
of the fiber optic cable prior ta beginning any work on Buniington's premisas. in addition to the liability terms
elsewhere in thit Agreement, Permittee shall indemnify and hold Burlington harmiess against and from alt cost,
liability, and expense whatsoever (induding, without limitation, attorney’s fees and cowrt costs and expensas).
arising out af or in any way contributed to by any act or omission of Permitue, its contractor, agents and/or
employees, that causes of in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee, andior its contracwor, agents and/or employees, on Burlington's
property, (2) any injury 1o or death of sny person employed by or on behalf of sny telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any dalm or
cause of actlon for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication company(ies). . ) .

I .

6. In the event any cathodic electrolysis or other electrical groundlng system is Installed in connection
with the Facliity which, in the opinion of Burlington, interferes with wain signals in any way, telephone or
telegraph fines, or other facilities of Burlington, Permittee, upon being informed by Burlington ef sych
interference, shall forthwith discontinus operation of and remove s8id grounding system, or teke such Steps as
may be necessary to svoid and eliminate all such interference. Permittee further agrees 10 indemnify and save
harmiess Burlington from and against any damages, claims, losses, suits, or expe in any manner arising from
or growing out of Interfersnce with the signals, telephone, o telegraph fines of Burlington by the operation,
use, or existence of any such grounding system, '
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7. Pammittee shall and hereby releases and discharges Burfington of sn i
damage 1o or destruction of said Facility, and any other pfrogpeny of Pg:rm::tec l:c::: :: Lﬁ;uam?:
premises, and shall and hereby amumes any and al Hability for injury to or death of any and all persons
whonmoever, lndud!ng officers, employwes, snd agents of the parties herato, and toss of or damage 10
property \o whomsoaver belonging, induding property owned by, leased to, oF in the care custody, and
control of the parties hereto, in any manner arising from or during the excavation for, construc.tion.
reconstruction, use, ma.lntenan:e. repair, or remaval of said Facility, however such injury, deaﬂ;, lows, damage
or destruction aforesaid may occur of be caused, and shall and hereby does indemnify and save hsmlei;

Burlington of and from any and all daims, demands, suits, actions, damages, recoveries, judgments, costs, or

experses drising or growing out of or in connection with any such injury, death, loss, dama

aforesaid. Permittew further 2grees _ 10 3ppear and defend in the name of Burlington any suitsg::' mm:wn
brought agbinst Burlington on account of any such personal infurles or death, and toss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In
any such suit or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT IFITIS
A PACT, THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED YO BY THE
NEGLIGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE. . :

8 Permittee shall not transier or assign this permit without the written consent bf Burtingrton,

9. Nothing herein contained shall imply or import & covenant on the part of Burlington for quiet
enjoyment. ' ‘ ' |

10. 1t is expressly understood and agreed that Burlingtan may at any time cancel and tarminate this

ficense and permission by giving ta Permittee thirty (30) days written notice of Its intention to cancel the same -

and at the expiration of such notice this ficense and permission shall terminate. Upon receipt of such notice and
before the expiration thereof, Permitted, under the supervision and direction of Burlington's Division
Superintendent, or his authorized representative, shall remove said Facliity from the right-of-way of Burdingten
and restore the right-of-way and premises of Burlington in a8 manner and to such condition as shall be
satisfactory 0 said Superimendent. If Permittee fails 1o remove the Fadlity and restarg sald right-ofway to0
such condition within sald thirty (30) day period, Burlington at its option may remove same and restore said
right-ol-way to its previous condition, and Parmittee shall pay to Burlington the cost and expense thereof,

11. Upon any failure of Permittes to pusclually and strictly observe and perform the covenants and
promisas made herein by Permitiee to be kept and performed, Burlington may terminata this agreament on
ten(10) doys notice to Permittee, remaove said Facility, and restore sald right-of-way 1 its previous ¢ondition at
the cost and expense of Permitice,

12, Any notices given under the provisions of this agreement shatl be good if properly depesited Qvith
the United States Postal Service addretsed to Permittee at Permittee’s post office address above stated.

s

SOl amiel 349
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13, -The license and peemission herein granted is subject 1o permits, leases, and licenses, if any,
harewofore granted by Burlington affecting the premises upon which said Facility it located.

Subject to the foregolng provisiont, this Agreament an& all of the covenants and prcu:mes thareof, shall
Inure to the benefit of and be binding upon the parties hereto, their respective executors, administrators,
. SUCCeIsors, and “559"’-

IN WITNESS WHEREOF, Burlington and Permittee have executad this agreemm in duplicate as of 1!'-
day and year first hereinabove written,

BURLINGTON NORTHERN RAILROAD COMPANY

PLams domg‘: A Uul

v - ’ ot
. == o 6 ‘
W’J mte S0t

{ 33
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RALLWAY COMPANY “IDITOR'S LEASE NO. 4536
v, Sheet 1 of §
| : Form 2751
This Indenture, st tis ..._13.... . &y o JABUAEY e o w.25...
 betwesn the PORT WORTH AND DENVER RAILWAY COMPANY, hareinafiar called the Railway Coropasy, and
e+ v s DIAINS . COOPERAT IVE,_OI1,, MILL

bereinafter oalled the Lesser; Witnesseth,

1. That tn ccnsideration of the covenants and agreementy hereinafter set forth, to be kept and parformed by the

Lesste, the Raltway Company hereby leases o said Lensce cortain Premuises ... oo oo steate

o hiubbock _ in the County of ....LUBhOCK . and State of .___YeXas which
5.p. 22- -
sald gmhnmd-uibed. and the location thozesf shown inl;ﬁgu outline, on the print No, “‘“”_2".2“10"93{31&
sttached, and made a part harool, reserving to the Railway Company, itu eocosesord, and amigns the right to maintain
and operats all reilroad trasks, now o sid premises, and the furiber vight to conwtract, maintaiu and operats other
rellroad trucks upon and over sald pramisss whore the same chall not interfere with the structure of the Tesses. The
Railwvay Cowpany also hereby ressrves unto jtwelf, ite msocemors, ssdems, and Yoensees
and renew such pipe nes, elootric tragmisgion lines, talephons linee, telegraph. lines, gignal
like charecter &y may exist upon, under, or over said premises ay of thi t
struct, operats, maintain, and rensw such additional facllides of the veme chargoier, or relocate sdsting facilities, i
mannar a3 will not interfere with the wse of seid premises by Leoees for the purpose hereinafter specitied, it being agroed
that this lesss 38 subject and subordinate 10 any and all rights grantad by the Railway Compeny for any such lines and
facilitios, and the Lossos bareby relsmses the Railway Company from any and all loss or damage which the Lessed may
sustain o account thersef. .

2 TO HAVE AND TO HOLD the sxme from., J20UAYY 1, 1976, and thereafter
untll sch time se this lease shall be texminated as hereinafior provided; and the Lacses in considerstion of the Jessing of
tho premises as sbove wet forth, covenants and sgrees to pay to the Railway Company as reat for the same the sum of

__ONE HUNDRED TNENTY-FIVE AND NO/]00===------ mommmmemeooeesme ey @.125:00

g
1
1
i
E

---- S

P e ANDUNL..... paysbia as follows:....2nnually, .in.advance

The yont for said premives shall be mbject to vevixion at loast once every two (3) mmhﬁnﬂmmm
-mnﬂmuhcﬂad.

3, It is farther agreed that the premises hereby lansed are 1o be weed by the Lemee for .Duild1ng. encroachment,

- drainage, ditch..and..fence. .
caly; that all the provisions of law applicable to such use shall be fully observed, and that the Lesseo will not do er permit
mumm-ﬁpmmmurmwuw,mmmmmmmmfmmm
and appurtensnces in good repals a2 well as keep all catch basine and vaults thereom and the streots and sidewalln adjoin-
jog woch precaises bn proper condition and as may be required by any lsw, andinance or direction of public officials, and
whenaver roguired by sald Reilway Company eo to do, will cover all buildings with at least one coat of mineml paint of
such color ea the Railway Company may direct. _

& Al bLubBdings, structures, facilities, fences. and objects of every kind and chaactar sonstructed, maintained,
i Mammmhwmhnbmidamdwrﬁddamd%hadum&n

§. Tho Losee also covexants and ‘agress to pay all stats, county, and mumicipal taxes or spexial essesmneuts that may
be lovisd upon the improvemsnts and property owned by the Yasee s

a‘
|
|
]
:
s

the wtane as the value of any improvements or propucty owned by the Lessee on or about said prexises bears to the value

of this lason. And in case any taxes are levisd on the preroises as & whole, the Lasses shall pay sach proportion of

by ot 2o o v

T o —rS g ot = T P e 2 s 1 2e 71

"
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o the antire pramises, In the event that the pretises hercby demised, or any part thersof, shall be subjacted

clsl asscemment for any public improvement of improvements, the. rental henrgin resarved and atipulated to be :n'im ﬁ}m
Wmunumwhmbmmmﬂmusxuxmumonthomtlumdet;mdin
muymdnpadﬂmmaneishﬂadasairholenmnpramjmofwhichtbopmiauberdadmﬂudanoﬂyupan
?-thrmwu?%ﬁ%‘T%mﬁwaw:umwdnun.muaumﬁanyinmu.d
y an amount equal o po ] amoint of such assessnent aa the valua of remisee herein de-
 tho total value of tha premises upon which soch special Ameament 5 Jevied. | " Vo isee berein de

6 Iiis fuxther égreed that either parly may terminate thls lease ot apy time SBlXX...........

upon giving the other party thirty (30) daye’ writien notice of euch termination; provided, bowewes, thet teat ahail be paid

by aaid Losess to the date of termination fixed by said notice; and 1If rent hus been paid in ad e paid
amouni for the unexpired tarm shall ba returmed to tho Leases. paid vanoe, the proportivos

7.'Ilund'nth¢hmo!theUniﬁdsmaorwmhinwhiuhthm premzises wre locatad, publiebodyorh.ihunl
now has, or during the term of thic lsase shall bave, the right to require the termination of this 1 then this lease
be torminated by sach public body or tibunal in sccordance with jaw. ‘ e this may

8. And the Lessss farther agrses to eauso, during the continuance of this lease, the policies of fire tneurapce on the
structures of Lesses and the contents thereof whether the property of the Lagsce or of others upon or about the demised
premiscs and upon other property of Lesses upon or about the dersised premises or there located with the consnt of Lassee
&mmhﬁh 6 ovent of any destryction or damage by fire. no insurance company shall have recourss egainét

way pany. :

9, Upon the termination of this leasé, by notice 38 nfuresaid, or otherwiae, the Lasses aball at onoe remove fress (he
premises all structures snd property pot belonging to the Raflway Company and mstore the demised premises to substan-
tially thelrformer state, and in case of faflure 50 to do the Rallway Compeny may tear down or rumove the same and
restore 33id premises st the axpens of the Lossos without mny lishility to damages therefor in any respect whatsosver.

10, It lg understood that the moversent of railroad focomotivas knd equipmemt and the oporation of the Raflway
Company's ralirond involves soupe wlak of fire, and the Lesswo berchy asswncas all reyponsitility for, und agroes to indem-
nify the Railway Company agairat, loes or damage lo property of the Lestes of to property of others upon said premises,
regurdless of railrcad negligence, ariaing from fire causod by the operation of locomotives or milroad equipment, or the
milrasd, oo or In the of said premises; but thls asumption and indernity cball not apply to property of the
Ruilway Company, ot % rolling stock of ihe Railway Company or others, or W shipmenis in the course of tranaportation.
Tha Loasee 6lso agrees to indemnify and hold harmless the Rallway Compuny agalnat all liability, claims, or loss because
of dumage to or destruction of property of, or injury to or death of, all persons whomsoever, including tha parties bereto
amd thele employes, while on or in ths vicinity of said premisss, whan teused by any st or culeeton of the Lasese, its
snployes, or agents, snd if any daim or Kability other than Irom fire ehell arise from tha joint or concurring negligence
of both partss hereto, i¢ shall be bome by them equally.

11. In the event any purt of suid premises is used for the loading, uxloading, storage, or othsr bandling of any in-
Tlamroable [quids or petroleum products, Lessoe aball obeerve and comply with all applicable roles published €rom time to
timsa Dy the Association of American Railroads or any successor agency relating thereto, and with all-appliosble laws and
regulations of State and losal governments ragulating Joading, unloading, vtorage and handling of infiawmable Yiquids and
the bending and grounding of rallway tracks where such loading or ualoading is performed, which laws. rules and regu-
lations are bersby made s part bereof as Jully as if written out berein. Lesses alwo agrees that such loading and wn-
losdlng shall be done only through doma openings on cary, and that the rails on which the cars stand shall be bonded
snd groanded to the piping systees used in connection with such loading or unloading, and insulated rail joints Snatailed
where there s evidence of stray electric currunts, all at the sxpense of Lotses, and in & manner satisfactary to the Rail-
way Company. Lessss agrees to indernify the Rallway Ganpxnyagab-tuulmordmmmmmtdumdgngbm
{ailure of Lesses to observe and oomyly with the provisions of wny of said laws, yulss or regulations, or the veguirements

of this paragraph.

Lacson dgrees that artificial lighting in puxup bonses, warchouses, or othar enclosures where ail or other in.
ﬁnmﬁ\blmuﬂ mpplgnm handled or sbored, except when in unbroken original containers, shall be by eloctrisity,

E

P:28-34
7713

all electrical insallations an said premises shall conform 0 and be mainteined in azcordance with the provisions ofwiﬁ '

corrent of the National Elwctrical Code with respect to Class 1 hasardous locstions, and also io accardance
roqldm.::md all mﬁmﬂo loca) ordinaoces and State and Fedoral laws regulating electrical ingtallations,

, Leasss acoepts sald premises, fences and buildings and sppurtenances In thair existing stats without any
mr;z.w?’;pm or m:ﬁud. of thair present ot future fit, safe or babitable condition, and the Railway Company shall
be under no obligation to repair cr support the same oz perform any daty in respect to the same nposed by corammon or
statutory law or public anthority.

y + {allure of the Leuses to promptly pay the rent herein reserved ay and when Qw same shall becoma due
mﬁymc?wﬁmwcmuydmo&umwh-udqwmherdnnhpukudwhb;mdlm
cbeerved, the Rallway Company may without demand or notice immediately or at any time thereaftor enter into and wpon
said premiocs and repossess the same as of its forcer estate and expel the Lessee and thoos dlaiming woder him and
remove their effocts (forcibly if pecessary) without befug guilty of trespasa or subject to lishility for dezonges and without
prejudice to any other remedies then existisg in favor of the Rallway Company.

15. The Raflway Company stall in addition have a lien for the yent hereln reserved, for the entire tsym of thiy

trope grown, iuprovements mads, and pereonal property, including household yoods exampt from ewecw-
mﬁmﬂu&nw“wnmﬂnwdmﬁpmduhuhmwd%m

’

0
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16. This lenso shall not be sasigned, nor shall ssld premises, noz any part thereof, be sublet, nor shall the Lesses con-

- sant that the came ha used or occupied by any party other than the Lagee, without the prior written consent of the Rails
way Company, If any of the foregoing sunditions are violated, all of the provisions of this lease shall be hinding upon
mach assignes, sublessce, user, or ocoupant, and the Lesea borsby guarantece the performance of all such provislovs by
any such smsignes, sublessee, us¢y, or oocupant, Nothing in the last sbove sentence shall be detmad to be a waiver by the
Raflway Company of the restrictions set forth in the tint sentnce of this paragmph. The provisicns of this paragraph
ocastitute 8 part of the conslderation without which this lsase would not bawe been made, and said provisions, and each
of them, chall run with the land bereby leased. :

. . 4

17, The Lessce will, at bis own expense, covrect at the direction of the Rialway Company any draluage problems oc-
casfoned by oonstruction on said premises of sny additiona! buildings or facilithes, - A

18. Any notice to be given undar this lesss chall be suffidently given and deltvered if mailod in an envelope properly

stampod and sddreseod to the Leses st o0 Box 1889, Lubbock, Texas, 79408,
or to Port Wocth and Denver Railway Cowpany, Fort Worch Club Building, Fort Worth, Texas 76101

19. Lessee shall comply with all applicable laws and ordinances and all rules, regula-
tions and requirements of any Governmental authority promulgeted thereunder controlling
environmental standards and conditions on the premises. If, as a result of the Lessee's
occupancy of the premises and its operations hereunder, any such law, ordinance, rule,
regulation or requirement 1s violated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, including
legal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations. : - :

20. It is hereby understood and agréed that Lessee will observe fourteen(14) foot
clearance from centerline of nearest Railway Company track in the construction of fence,
a5 indicated on print attached hereto. ' , B

21. It is hereby understood and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961.

IN WITNESS WHEREOF the partissthave executed this instramsnt the day dnd year first above written.

T WORTH AND DENVER RAILWAY COMPANY

Attast:
. )
,........%.Z A W 2 A——— A/
: Its Manager, Industrial Development

RN . _ and Rea) Estate
Altest: _PLAINS. COOPERATIVE OXL MILL

: _ | >
g Ll ooy KBy N.ar—n Macte

Coprt ™. &,“31 _ lts  UEmecio
T

Attorney for Rallway Company

Recommendad:
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This Indenture, Made wis .. 13th__ day o February . i 19,79

~

betwoon the FORT WORTH AND DENVER RAILWAY COMPANY, honmﬂer called the Railway Company, and
PLAINS COOP OIL MILL, INC,

LT P ]

horoinafter celled the Lesace; Withasseth,

L. That In considemation of the covemants and agreements bareinafter set forth, to be hptand porforeed by the
Losseo, the Railway Company hereby leases to said Lessee certaln premises dtste

gt o o d UDBOCK. oooemcon . i the County of . LUDROGK . and State of Texas which
: ] . red S.P. 22-1155/313-
s0id premises ara described, and tha location thereef shewn injiefhist outline, on the print No. ..ccriicriivm mrnn.. BRSO
sttached, and ruads & part bereof, reserving to the Railway Company, ita soccessors, and asrigms the right to maintain
apd operats all milvoad tracks, mow on sxid premises, and the further right to construot, maintain and operate other
milmad tracks upon and over said premises where the same shall not interfere with the structures of the Lessce. The
Raflway Company also hersby reserves unto lteelf, its successors, assigns, and losnsess the right to cperabe, malntain,
snd xenew sach pipe finte, electris tranmmission lines, telephons llnes, telegraph lines, signal lines, and other facilities of
ke character a8 xaay sxist upon, under, or ovey aid premises as of the date of this lense, and from time to thwe to con-
struct, operats, maintain, and ressw guch additional fucilities of the same chaxacter, or ralecate existing facilities, in such
manner ae will not jnterfore with the use of said premises by Lessos for the purpose herelnafter epecifid, it being agraed
that this lease is subjoct and subordinste to any and all rights granted by the Railway Oopany for any such lines
facilitiss, and the Lemsee hereby raleases the Railway Company from any sud all les or damage which the Lesses may

. mstaln op nccount thateof,

2, TO HAVE AND T0 HOLD the same from... March. 1, 1979, .and_thereafter
vntl] such tiae as this lease shall be tsxdnated as hereinafor provided; and the Lessse in consideration of the loasing of
the premlises as above set forth, covenanis and agrees to pay to the Raflway Company as rent for the sams the sum of

ONE, HUNDRED FIFTY #mmmen-—m---cvusemzomne- e es e e poollarg (5.150.00 )

per ...ANNUM,....... payatle as follows:.. aNNUAllY. in_advance R,

-

The yent for sald premisss ahall be subject to sovizion st lesst once every two (2) years during tbe time this lease ahall

continus in effect.

8 Itbmﬁhlmeadmz.thepzemimhenbylmedau 0 be uied by the Lesses for
...z.construction of concrete rozad -

only: that all the provisions of law applicable to nuch use shall be fully cbeerved, and that the Lessee will net do o7 parmit
to be done, upon mid pramises, anything forhiddan by taw, and will mainiain and koep sald premises, fences, buildings
and appurtensnces in good repair oq well as keep sll catch basing and vaults thereon and the streots and sidewelies adjcin-
ing such premises in proper condition and as may be roquired by any law, ordinance or directien of public officials, and
whaniover recuired by esid Railway Compeny so to do, will cover all buildingy with at least oue cout of misaral paint of
such oolor as the Railway Oompany may direet,

>

4 All bufldings, structurcs, [ucilities, fencos, and chjeciw of every kind and characier comstructed, msintained,

ropaired, exteadsd, or reconstructed on the premises shail bave both slds and verticsl clewmuces of the teack or teacks
uamwwmwmdmmmwmmdammmmam
ancey ot all times, .

8. 'Tho Lewes also covenant and sgrees to pay all state, oounty, and municipal taxes or special asscsmnents that may
be leviod upon the improvements and property ownad by the Letsee on of aboat the denised premiscs duving the contin-
' uanos of this lgese, And in case any taxsy are levied on the premises as ¢ whale, the Lesme shall pay awch proportion of
the samno as the wiue of any improvements or property owmad by the Lemce on or about seid promices baars to the valus:
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of the entire premises. In the event that the premise hoxaly demised, or any part thereof, chall be subjectad to any ope-
cn) ssssaxment for sany publia improvement or jmprovements, the rental herein reserved and stipulated fo be paid by the
Leaooo shall be autcanatically incressed by an amount equal to 6% per snnum on the iotal amount of sssexsment; and in
case any such special enscssment is Jovied as a ¥hale upon premioce of which the premises barein demised are only a part,
then and in sach cass the renta) herein reserved and stipulsted to be pald by the Lessos shall de automatically increased
by wn amnount equal fo 6% of that portion of the total amount of such assessment as the valug of the premises herein de-
wised bears 1o tha total value of tha premises upan which such special ssseexment is-levied.

8 It i Purther agreed that either party may ferminate this lease at &0y timo MON.......c...- woon-cmosioroes s
_upon glving the other party thirty (30) dayt’ writtan notice of such tarmination; provided, however, that rent chall be paid
by sald Lessee to the date of termination fixed by said notice; and if rent has been paid in sdvande, the proportionate
amonnt for the unexpired tarmn shall be returned to the Losses.

7, If under the laws of the United States or any state in which these promisss sre located, public body or tribuval
now has, or during the term of this loase shall have, the right o require the texmination of this lease, then ihis lease may
be terminsted by such public body or tribunal in accordance with lew, .

8. And ths Lessce further agrees to causs, during the continuance of this lease, the policies of fire insurance on the
gtructures of Lesees and the contents thereof whether the property of the Lesses or of others upon or about the demised
premiscs and upen other property of Lasses upon or about the demised pramizes or there located with the canssnt of Lenses
10 be o written that in thie event of any destruction or damage by fire, no insurance corppany shall have recourss against

tho Railway Compeny.

8. Upon the termination of this lease, by notioe as aforesaid, or otherwise, the Lesgee shall at anoe ramove from the
premises all sractures ;mwpenymtbdonﬁumthehﬂm Company and restors the demised premises to substan-
tially thelv-dormer state, in case of failure eo to do the Raflway Compepy may tear down or remove the tame and
restore sald premises ab the expense of the Lesess without any lLiability to damages therefor in any respect whatsowver.

10, Yt {s understood that the movemont of reilroad Jocomotives and equipment and the operation of the Rallway
Company’s rellrcad involves some xisk of fire, and the Lessow horety samumes all rasponsitdlity for, and agrees to indem.
nify the Rallway Company against, loss or damnge to property of the Lessee or to property of others upon mid  promises.
regardless of railroad negligence. arising from fire caused by the operativn of locomotives or milrcad equipment, or the
raflrosd, on or in the vicinity of eald premlises; but this assumption and indemnity shall not epply to propaxty of the
Rallway Company, or to relling stock of the Railway Compaay or others, or to sbipmants in the course of transportation.
The Leoses 3150 agrees to indemnity and hold harmiess the Rallway Company aguinst all LHability, clulews, or loss because
of damage to or destragtion of proparty of. or injury to oz m&d.mmwmr.wu&grﬁuhm
and thelr employea, while on or in the vicinity of said premises, when caused by any act or amission of Lowmae, its
amployes, or ayeots, and 1 any claim or liabdlity other than from fire shall arise from the jofnt or oencurring negligence
of both parties hereto, it shall be borna by them equally.

11. Tu the event any part of said premises fs used for the loading, unloading, storage, or other handling of any in.
flazunable lauids or petrelaum products, Lessee shall obeerve and comply with all applicable rules published from time to
time by the Association of American Railroads or sny saccessor agency relating therots, and with all applicable laws and

of Stata and local governmants regulating Joading, unloading, storege and handling of inflamspable liquids and
the bonding and grownding of railway tracks where such loading or unloading is performed, which laws, yules and regu-
fations are hercby wmade & part hareof ay fully as if written out berdin, Letsee sgrees that such loading and un- '
loading sholl be done only through dome epenings on care; and that the ralls on which the cars stand shall bo bonded .
sud gronnded to the piping systars used in connection with such loading or unloading, and insulated rail joints installed
whare there Is evidonce of stray electric cwrrents, all at the expenso of Lessee, and in & mannor satisfactory to the Rail- .
way Company, Lessee nzrees to kndanify the Rajlway Company against all les or claims arising out of or meulting frem
faiture of Lesson to cbasrve and comply with the provisions of any of maid laws, ruee or regulations, or the requiramnents

of this puragraph, .

12, The Lesses agreea that artificlal lizhting in purip houses, warehouses, or other snclosures where ol or other in-
flarmable fuid supplise are handled or stored, except whan in unbroken original containers, shall ba by electricity, and
all slectrical lustallations on ¢aid premises shall conform to and be waintained In acoordance with the provisions of the
current oditon of the National Blectrical Code with respect to Class I hagardous lecations, and also in accordance with
requirements of all applicable local ordinances and Stats and Federal laws regnlating elsctrics] installztions.

18. The Lesses accapis said premises, fences and busldingy and a&puxtwanew {n thely existing state withcal any
wiymnty, express or implied, of thélr prowat or futare fit, safe or habitable condition, and the Railway Qompany shall
b0 undee no obllgation to repir or support the mme or performa any duty in respect to the sams iaposed by cammon or
siatutory law or publie authority, )

1. Umthnhﬂundmenmmpmpﬂywmmntmdnwmdumdwbn&mmmdm
mdmynblq,orbtﬁﬁ:hllyplﬁam&nyd‘ﬂnnﬂm*mhudummenuheuhsﬂpuhudhb. gaid
observed, the Rallway Cumpany may without demand ot notice immediately or st any time thereafier enter into and
sald prezaises and repossess the same as of itz former estate and expal the Lazsee and those daiming under him
remove thelr effects (forcibly if nacemaxy) withoat being guilty of trecpase or subject to liability for damages and
prajudios to any other rezmedies then existing in favor of the Railway Company. -

16. The Railwaey Compeny shall in addition have a liea for the rent berein resexved, for the entire
o680, upon all ¢rops grown, improvements made, and personsl property, including housebold goods exempt
ton, of the said Lowes used or brought upon the eaid demised pramisw during the continuancs of this lease. -
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18. Thls lease ahell not be assigned, nor shall ssid premises, nor any part thereod, be sublet, nor shall the Lessee con-
sont that the ssma bs wsed or occupied by any party other than the Lessee, without the prior written consent of the Rail-
way Company, If any of the foregoing conditions ave violated, all of the provisions of thiz lease shall be binding upon
such asgignes, sublessss, user, or occupant, and the Leesee hereby puarantees the performance of all such provisions by
any such assignse, sublessss, User, or occupant, Nothing in the last above sentence ghall be deerad to be a waiver by the
Railway Company of tho restrictions set forth in ths first sentence of this paragraph Tha provisions of this paragraph
oonstitute & part of the considerstion without which this lease would not have boen made, and wmid provisions, and each
of them, shall run with the land heroby leased. _ ‘

- 17, Tha Lessec ‘:ill. at his own axpense, correct at the dlrectlon of the Railway Company any dr:iun problems o¢-
caxloned by construction on said premises of any additional buildings or facilities. »

18, Any votics to be given under this lease shall be sufficiently givan and delivered if rnailed in an envelope properly

or to Fort Worth uxni Denver Railwny Company, Fort Worth Club Building, Fort Worth, Texas 78101,

19. Lessee shall comply with all applicable laws and ordinances and all rules,
regulations and requirements of any Goverpmental authority promulgated thereunder
controlling envirommental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and it$ operations hereunder, any
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines, costs and expenses, Including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20, This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitled to recover its reasonable Attorney's fees in event of default hereunder.

'IN WITNESS WHEREOF the parties have executod this instrument the day and year first above writtan.

Attest: ; . FORT WORTH AND DENVER RAILWAY COMPANY

It» Manager, Industrial ngeiopment & Real Estate

tom PLAINSYG00P OIL MILL, INC.
| ; P o o By R /a%;¢191,,ﬁéfz,\
et N Do Crtcalet
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