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PYCO s Reply to SAW de facto Petition to Reopen
filed November 6.

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a de facto Petition
to Reopen, filed by South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW's out-of-time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
"response" includes a petition to reopen, PYCO has a right to
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply," to show that
an affidavit by Mr. Wisener which' SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself 1is erroneous and misleading.
Because time is limited, the "limited reply" is also included in
Part IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to make it, 1is
tendered to set the record straight.

Thank you for your assistance.

Encls.-

cc. counsel per certificate of service (w/encl.)
Mr. MclLaren (for PYCO) (w/encl.)
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Opp051tlon by PYCO Industries, Inc.
to
the De Facto Late-Filed
Petition to Reopen
Submitted by

South Plains Switching, Ltd. (SAW)

- in connection with

Transfers of Property by SAW to Choo Choo

PYCO Industries, Inc. opposes the de facto petition to
reopen filed by incumbent railroad South Plains Switching Ltd.
(SAW) against this Board's decision of August 2, 2006.

Relevant Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,
this Board on August 3 served an ordér among other things
voiding all sales by incumbent railroad South Plains Switching,
Ltd. of its properties sﬁbsequent td May 5, 2006 [the date on
which PYCO filed its initial feeder line application (FLA)],
voiding all lease terminations by SAW or Choo Choo Properties
after that date, and ordering SAW and Choo Choo to desist from
retaliation against any shipper filing comments in support of
the FLA. Neither SAW nor Choo Choo sought administrati&e or

judicial review from that decision.



Pursuant to this Board's scheduling orders, SAW responded
on Séptembef 21, 2006, to PYCO's discovery requests, including
requests for documents bearing on SAW's title, and property
transfers. |

On October 12, 2006, PYCO filed ﬁinitial comments" and a
"status report" in_Finance'Dockets 34890 and 34992 noting that
Choo Choo had petitioned a Texas state court to enforce a deed
dated June 13, 2006, which this Board had expressly invalidated
in its August 3 order. In _addiﬁion,- PYCO in its "initial
comments" indicated that Chooi Choo was likewise seeking to
enforce lease terminations which this Board had invalidated.1

At approximately thé same time, PYCO completed review of
the varioﬁs deeds that SAW had furnished PYCO in response to
discovery. PYCO ascertained for the first time that SAW had
purported to transfer éertain leases to Choo Choo Properties in
Mafch ’of 2006, and had purported to deed out to -Choo Choo
additional properties in April 2006. By verified motion dated
October 13, and filed Monday, Ocﬁober 16, PYCO moved to
invalidate all transfers of property interests frgm SAW to Choo
Choo afﬁer December 20, 2005 (the date of filing of the
ralternative rail serviCe ?etition in F.D. 34802), or, in the
alternative, after January 9, 2006. On January 9, PYCO had_

served notice to the world that it intended to file a feeder

1 pyco attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those. entities to
enforce instruments which this Board had voided.

2



line application under 49 U.S.C. § 10907.2

PYCO listed three specific transfers between 9 March 2006
and 28 -April 2006 from SAW to Choo Choo for which it sought
invalidation.? PYCO did not seek an ordér invalidating SAW's
deed to Choo Choo dated June 12, 200s, because this Board had
already invalidated it in this Board's>order served August 3,
2006. Nonetheless, Choo Choo Properties (SAW's alter ego, owned
by Larry Wisener) was (and 1is) still seeking to enforced its
alleged rights under the voided June 12 deed in Texas state
court .4 This is a not so ihdirect attack on this Board's
~ jurisdiction and order; it certainly is contréry to it.

I. SAW'é "Response" Includes a De Facto Petition to Reopen

On November 6, SAW filed a "response" to PYCO's motion to
void additional properﬁy transfers. If SAW had limited itself
to a "response," then PYCO would be barred from further reply by
45'C.F.R. § 1114.13(c) (no replies to replies). However, SAW's
Wrespdnse" begins by specifically "mov [ing]" this Board to
"revisit and reverse its order of August 2 [sic], 2006, voiding
any transfers from South Plains to Choo-Choo after May 5,
2006. "3 |

Under this Board's rules, a party may file a discretionary

_ 2 pyco's Verified Motion to Void Additional Transfers, in
F.D. 34890, et al., filed October 16, 2006, at p. 6.

3 id. pp. 3-4.
4 1d. at p. 5 n.3.

S SAW motion, p.l, item 1.



administrative appeal, but such appeals must be filed within 20
days of the order against which they are directed. 49 C.F.R. §
" 1115.3 (e) . When vtimely filed as provided in the referenced
regulétion, an administrative appeal is termed a "petition for
reconsideration." Id. § 1115.3(a). A party opposed ﬁeéd not
reply, but clearly may do so.  Id. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order was filed
more than 96 déys from the date of thaﬁ order and is thus
obviously not a timely "petition for reconsideration." An
untimely appeal/petition/motion to revisit, like that filed by
SAW on November 6, 1is called a "petition to reopen" and is
governed by 49 C.F.R. § 11;5.4; Among other things, it "must
state in detail the respects in which the proceeding involves
material. erfor, new eyidence or substantially changed
circumstances." The regulation states that the petitioner must
ask for the Board to make a ﬁdetérminatibn" in that regard. |

In addition, if the petition to reopen-seeks to produce
evidence, SAW must‘explain why the evidence was not previously
adduced,> 49 C.F.R. § 1115.4, requiring cqmpliance with 49
C.F.R. § 1115.3.

PYCO has a general right to reply to a petition to reopen
pursuant to 49 C.F.R. § 1104.13(a). Because SAW's "Response" is
tantamount to a petition to reopen in its attack on4the August 3
order, PYCO thus has a fight to_reply. To the extent this Board
believes PYCO does not have a right to reply, PYCO moves for the

opportunity to submit the following opposition to SAW's de facto



petition to reopen.

II. Opposition to Petition to Reopen

The only portion. of this Board's August 3 order which SAW
seeks to reopen is the portion'invalidating SAW's transfer .of
the "wye" property té Choo Choo by deed dated June 12. SAW
does not attack this Board's declaration that the lease
terminations were void, nor does SAW attack this Board's bar on
future transfers or rescissions.

'SAW argues that the deed invalidation is an “unreasonable
requirement." SAW says the deed was dated June 12, and thus
fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO's filing of a Revised FLA on

June 14. Nothing in this argument presents either ‘'"new
evidence" or ‘'"changed circumstance." All the evidence and
circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material
errof."

But SAW fails to show material error. If SAW's assertion
that the invalidation.is "unreésonable" means that it somehow
unduly burdens SAW, then SAW makes no showing of burden at all.
In its written "Response," SAW nowhere contends that it suffered
or will suffer any economié harm by reason of invalidation of
the June 12 deed. SAW submits two affidavits (one by Larry

Wisener® and another by Edward Landreth), but neither contend

6 Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,
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thét SAW has sustained or will sustain any loss due ‘to
invalidation of the deed.” To the contrary, both affidavits
appear directed at defending SAW's transfer of various PYCO.
leases to Chbo Choo. 8 |

On the record, the only. fbufden" imposed by the
invalidation "requirement" is that‘Mr. Wisener cannot insulate
his retaliation against PYCO from this Board's jurisdiction.
But that is hardly unreaéonable.'

. The only grounds other than "unreasonableness" that SAW
offers to Jjustify "revisiting". and "reversing" the August 3
order is that the date (June 12, 2006) of the deed éonﬁeying the
"wye" to Choo Choo was after the Director's dismissal of the
initial FLA (in F.D. 34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable 1if PYCO did not agree to buy
~unspecified SAW property for $5.5 million. Mr. Wisener is still

trying to be true to his word, as shown in - his state court
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petltlon to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything. substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW. '

8 Even there, the affidavits show no loss to SAW by reason
of ‘any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to. retallate against PYCO for seeking relief before
this agency.



indication" that PYCO would file a revised FLA prior to June 14,
and that the sale was thus lawful when it occurred. See SAW
November'6 "Response" at ppﬂ 2-3. On SAW's logic, the sale
would have been lawful on June 1, or June 15 aé well, or on any
date up to August 3, 2006. bAfter all, STB did not iésue an
ordér actually barring or voiding any sales until August 3.
SAW basically contends that a party must formally séek an order
preserving status quo, and that any sales an incumbent railroad
" makes before the status quo order is issued are "tough luck" for
the shipping public.

SAW cites no‘case in éupport of its position at pp. 2—3 of
its "ReSponse." SAW'S iegal argument is confined to pages 9-10°
of its paper. The legal argument does not appear to be directed
at the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages -8-9 of its Response. 2 SAW's

9 At page 9 of its response, SAW does claim that in
Railroad Adventures ([sic], 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail

operations. Perhaps SAW intends this case as support for its
argument . In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing

agreement, and indicated that it would take into account certain
other property transfers . in its wvaluation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the same proceeding, Railroad Ventures, AB 556 (Sub-
no. 2X) and F.D. 33385,.served October 4, 2000, aff'd Railroad

Ventures v. STB, 299 F.3d 523 (6th Cir. 2003). 1In its October
4, 2000 decision, ‘this Board 'invalidated the purported
alienation of wutility - crossing rights (both above and below
surface) from -the surface estate of the railroad to an

affiliate, much as SAW is attempting here.
The Board indicated that there cannot be "any reasonable
~ assurance that rail operations will be unhampered unless the
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argument is disingenous and lacking any logic or precedentiél
suppport.

Even if the initial FLA was dismissed by the Director on
Juﬁe 2, that dismissal was hot without prejudice to re-filing,
and moreover was subject to appeal to the full Board. PYCO in
féct timely filed an appeal to the fuli Board on June 12, 2006,
the .same day as the deed. The general rule in abandonment
proceedings is that if a proceeding is stiil_subject to further

review, a rail carrier disassembles its line “at its own peril."

E.g., NYCECD -- Adverse Abandonment -- New York Cross Harbor
Railroad, AB 596, served Aug. 28, 2003, slip at p.7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d 74, 75-76 (7th Cir.

1987). That is, if the rail éarrier actually purports to sell
off'parts of its rail property, it bears the risk of.having to
re-assemble it. There 1is nd reason for a different rule on
FLA's before the.Board, and that essentially was what STB held
on August 3. Any sale by SAW,betwéen June 2 and June 12 was

just as much at SAW's peril as were sales from (at least) May 5

offeror possesses sufficient property rights  to determine

unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way." Slip op.

at 10. The Board also invalidated the sale of an acreage to the:
Park "District on the grounds that it "contravene(s] our

continuing and exclusive regulatory jurisdiction over the rail

line prior to its abandonment." Slip at 11.

In short, SAW's reliance on the Board's January 2000
decision is misplaced in 1light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railrocad Ventures, not a material error
in light of it.




to June 2, and from June 14 onward.

In any event, SAW's claim that the sale was “iawful" when
made is not the real issue. Even assuming arguendo the sale was
lawful when'hadé (i.e., not void ab initio), it could still be
subsequently voided 1in order to protect. this Board's
jurisdiction or to accomplish the purposes of the ICC
Termination Act. Thus ;he question is not whether the sale was
void when made, but whether it was subsequently voidable. While
PYCO believés the sale wvoid when made, it clearly Was
subsequently.voidable for a variety of reasons.

For example, the order voiding the sale of June 12 was
issued in a variety of proceedings (including PYCO's F.D. 34802
alternative service.proceeding filed in December 2005, PYCO's
F.D. 34889 alternative service proceedlng filed in July 2006,
and PYCO's F‘Df 34870 complalnt proceedlng filed in April 2006).
Indeed, this Board's August 3 decision.specifically notes that
its action voiding the June 12 sale, rescinding the lease
cancellations, and enjoining future sales or transfers wiil
preserve the status quo in the Complaint proceeding. August 3
Decision at p. 7. Whate&er SAW says about the feedér line
proceeding, the Board clearly has jurisdiction to preserve the
status quo in the Complaint proceeding (and in the alternative
service proceedings.as well) .

In addition, SAW had notice from January 9 that an FLA was
coming. In abandonmentv proceedings, this Board has voided

transfers undertaken by incumbent railrocads during the course of



abandonment proceedings but before the filing of an actual offer
of financial assistance ("OFA").10 As we have said, PYCO
advised SAW on January 9, 2006, that it intended to file a
successful alternative service application with a feeder line
application. PYCO's alternative service application was
successful in F.D. 34802 as of January 26, 2006. SAW thus 1is
propérly deemed as on notice from January 9 that any subsequent
transfers would be voidable at the request of the feeder line
applicant.

In this Board's October 4, 2000 Rail Ventures decision (AB

556 (Sub-no. 2X) & F.D. 33385, aff'd Rail Ventures v. STB, 299

F.34 523 (6th Cir. 2003), this Board indicated that there is a

"presumption that all the [iﬁcumbent railroad's] property is

needed to provide effective transportation services" in the

context of a forced sale proceeding. Slip. at 10. The Board
further indicated that the incumbent railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g., Rail Ventures, AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, aff'd Railroad Ventures v. STB, 299 F.3d
523 (6th Cir. 2003). 1In the Railroad Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of utility  (air and subsurface rights) from the incumbent

railroad to an affiliate. Just as PYCO notified SAW (and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant "in Rail Ventures evidently

provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.

10



the case 1in an expedited proceeding with 1imited. discovery
opportunities, much less limited time to digest responses and
move for relief before this Board, such as is manifestly the
case at bar. In all events, SAW has not carried its "heavy
burden." Indeed( SAW could not possibly carry the burden as to
the property transfers directly_affecting PYCO. Those transfers
were clearly designed to allow Mr. Wisener through Chco Choo ;o.
retaliate against PYCO's rail dependent operations and put PYCO,
historically the major user of SAW's rgil services, out of
‘business. The record shows that Mr. Wisener d/b/a Choo Choo
through his attorney Mr. Gorsuch (Who represents both Choo Choo
and SAW) not only served PYCO with notice of lease términations,
but a155 pursued 1litigation in Texas state courts to exclude
PYCO .from the wyé, ana ‘tb ocoust PYCO from its utilities aﬁd
crossings necessary to operate Plant No. 1, in direct
contravention‘of this BOard's order‘of August 3. As SAW/Choo
Choo/Wisener actions right up throudgh the instant de facto
petition to reopén indicate, Mr. Wisener still aspires to shut
PYCO down. Putting PYCO out of business will hardly help any
successor railroad achieve successful rail operations, and it
diﬁinishes the wvalue of " SAW by depriving it of its major
shipper.
SAW's transfers serve no rail purpose. SAW's June 12,

2006, transfer of é portion of the "wye" which serves as SAW's
major north—south lead to other Shippers to Choo;'and

SAW's March 9 transfer of utility rights under and over the SAW

11



yard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which Rail Ventures alludes (see note 9).

In SAW's de facto petition to reopen, SAW at one point
claims to have an operating agreement with Choo.Choo. In its
discovery response furnished PYCO on September, 21, 2006, SAW
furnished no evidence of any operating agreement with Choo Choo
permitting SAW (or any successor to SAW) to operéte on or over
any of the properties conveyed by SAW to Choo Choo anywhere,
whether that property was the "wye,"'the alleged "vacant lot"

with a portion of 1line crossing it, or the lead serving 84

Lumber conveyed by SAW to Choo Choo.

If SAW has any operating agreement with Choo Choo, it should
have been produced to PYCO. Absent production of one, the only
presumption that can be made on,this record is that SAW in a
variety of tfansactions With Choo Choo in 2006 sought to sever
rail customers from rail service.

IV. Correction to Record

SAW makes many comments in its "Responsé" and SAW's
witnesses make many statements iﬁ their affidavits which_PYCO
believes are incorrect. However, since replies to replies are
not permitted, PYCO will not offer argument on those points.
Nonetheless, thére is one aspect of Larry Wisener's affidavit
which is a complete misrepresentation. PYCO moves for leave to
file a limited reply as to that, and the‘reply is as follows:

On the iast page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million.  PYCO's

12



executives have already supplied sworn testimony denying that
allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration
of Robert Lacy, Y 2) in FED; 34890 filed October 19, 2006. But‘
Wisener purports to annex a confidentiality agreement signed May
10, 2005,'by PYCO's Robert Lacy, and a document entitled "Rail
Sale Proposal Portions of South Plains Switching Ltd." Wisener
implies the 2005 confidentiality agreement relates to that "Rail
Sale Proposal." He evidently seeks thereby to bolster his claim
that PYCO made a $5.5 million offer.

Bﬁt Mr: Wisener's ‘"evidence" 1is an wunconscionable
misrépresentation of the documents. The."Rail Sale Proposal"
document Wisener-annexes to his affidavit was sent to PYCO{S
Lubbock counsel (Mr. McLaren) oh June 8, 2006, by SAW's-rail
counsel (Mr. McFarland), and not to Robert Lacy by Ms. Wisener
in May 2005 as Mr. Wisener seemingly implies.ll This is
manifest not only in the actual fax Mr. McLaren received from
Mr. McFarland (attached in Exhibit A), but on the face of the
"Rail Sale Proposal," for it refers to a sale of track to 84
Lumber, which subsequent discovery suggests refers 'to SAW's
sale of 84 Lumber trackage to Choo Choo in April 2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 SAW's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992, In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
solicited Pioneer on essentially all of SAW's lines.

13



formal offer in response to the "Rail Sale Proposal" which Mr.
Wisener appends to his affidavit. That offer, inbthe form of a
letter faxed to SAW's counsel (Mr. McFarland) on June 15, 5006,
is also presented in Exhibit A. 1In this June 15 response, PYCO
did not offer $5.5 million for SAW. PYCO instead offered
$2,094,000 for all of SAW, or $435,000 for "Alternative Two."

These figures were consistent with the numbers PYCO presented in
PYCO's feeder line application,.as then pending. PYCO has not

subsequently withdrawn its offer of $2,094,000. PYCO to date

has received no response from SAW (other than lease terminations

and_statevcourt trespass litigation by Mr. Wisener d/b/a Choo
Choo) . V

The point 1is that Mr. Wisener's use of documents in his
affidavit is 1like the thirteenth chime of a clock. It is all
mixed up and utterly misleading. . Such chimes not only

themselves are false, but call into gquestion all that came

before. As with a broken clock, Mr. Wisener's affidavit in

general should not be accorded any weight.
The only offer PYCO has made to'SAW is set forth in Exhibit
A, Se far as fhe record shows, this is the only formal and
reliable made to SAW assets for its rail aesets in Lubbock by
any party, including specifically PYCO.
V. Conclusion
SAW has failed to show material error in the August 3
decision. SAW's de facto petition to reopen accordingly must

be denied. On this record, the SAW system must be reassembled

14



. .

at least to the extent sought by PYCO in order to operate it for

rail purposes.

Respectfully submitted,

*’—ﬁs

chn es H. Montange

for PYCO Industries,
426 NW 162d St.
Seattle, WA 98177
(206) 546-1936

fax: -3739
'Of counsel: .
Gary McLaren, Esqg.
Phillips ‘& McLaren
3305 66th St.;‘Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.
Exhibit A -- PYCO June 15, 2006, response to SAW solicitation

"for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006
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Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition wupon the following counsel of record by express
service, next business day delivery, this 8th day of November -
2006: ' ,

Thomas McFarland
208 South LaSalle Street, Sui;e 18990
" Chicago, 1IL 60606-1112 (for SAW)

William Sippel, Esqg.

Fletcher & Sippel :

29 North Wacker Drive, Suite 920

Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 {(for WTL)

William A. Mullins, Esqg.

Baker & Miller ‘

2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esqg.

Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Andrew Goldstein, Esqg.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600
Washington, D.C. 20027
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Exhibit A

Only PYCO Offer to SAW (June 2006)

SAW Solicitation of Offer

(June 2006)
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From: Charles H. Montange M LC\C7

426 NW 162 St.
Seattle, WA 98177

(206) 546-1936
fax: 546-3739

.
Date: [5 5_’4
Message:
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Attached page(s): SZ,;/

************************

The attached sheet(s) may contain privileged or work product

information, and is/are intended only for the person to whom '
this cover sheet is directed. If the reader of this message 1is
not the intended recipient, please do not read or disseminate
the attachments. If you have received this material in error,
please immediately notify me by telephone and return the
original material by U.S. Mail. Thank you.



CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 88177

(206) 546-1936
FAX: (206) 546-3739

15 June 2006
by fax

Thomas McFarland, Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal
Dear Mr. McFarland:

“This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal" for portions of
SAW's assets in Lubbock, which you faxed to Mr. McLaren on June
8. : :

In settlement -of all 1litigation, PYCO 1is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's 1lines, or
Alternative Two as defined in. the feeder line application, for
the prices stated therein. The "Rail Sale Proposal" which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain how SAW proposes to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"
bid of $5.9 million. PYCO's calculations show the maximum value
of the entire SAW system is about $2,094,000. The "Rail Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a

~portion of the entire system.

PYCO reiterates its offer of $2,094,000 for all SAW's
remaining 1lines 1in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance -~shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer

1
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shall be deemed modified if and when PYCO modifies the wvalues
associated with, or the property included in, 1its feeder line
application statements. The offer is also contingent upon any
required STB ‘authorization and BNSF approval, and wupon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations.

Please advise how you wish to proceéd.

for PYCO Industries, Inc..

cc. Mr. Mclaren
PYCO
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To: Charles Montange
Fax #: 206-546-3739
Copy: Gail Kring

Robert Lacy
744-3221
Re: PYCO/Railroad
Datc: June 8, 2006

Pages: including cover sheet

Chuck, Gail and Robert:
Attached is a copy of the bid package received from Tom McFarland via telefax this moming,

Gary R. McLaren

From the desk of...

Gary R. MclLaran
Attorney at Law

Pniltips & Mclaten, L.L.P.

3305 86™ Sireet, Suite 1A

Lubbock, Texas 79413

(808) 788-0809
Fax: (808) 785-2521
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- south yard In Lubbock, TX The original sale was made from BNSF to SAW by Sale
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Rail Sale Proposal
Portions of
South Plains Switching, LTD. Company
Lubbock, TX

o 4 s o,

In ueti

This sale package outlines property offeféd for sale and conditions of for portio
South Plains Switching, LTD. (SAW) sl for partions o

of P Sal

- ——

The property for sale consists of rail track gensrafly located south and west of the BNSF

Agroement for Sale of Certaln Assets, Rights, and Obligations of The Burlington - ;
Northern and Santa Fe Railway Company to South Plains Switehing, LTD dated May 3", g
1899, Provisions In this sale agreement will be assigned to any new rail fine owner.

SAW Mm are on both.sidas of BNSF main line in Lubbock, TX. Crossing of
BNSF to connect these properties la done on a reguiar basis by SAW oblaining dispatch
authority from BNSF. '

Interchange between SAW and BNSF is made in BNSF South yand as mutually agreed.

Buyer accepts the rights and obligations as set forth in the provisions of the Sale . !
Agreement for Sale of Certain Asgets, Rights, and Obligations of the Burtington Northemn i
and Santa Fe Railway Company to South Plains Switching, Ltd. Co. dated May 3, 1998, ‘
Quit Ciaim deed given for property. Bill of Sale given for all tracks, etc., as recelved from

BNSF. :

All SAW operating property excapt those retained below, but including PYCO leassa
#6793, 86878, PX91-12025, PX91-12021, 4536 and 4677 (copies attached).

Some track and property outiined in the Sale Agreement of May 3", 1999 has already
been sold, or will be retained by SAW. The said property and removexs frackage in
general was non-operational and was soid 10 remove tax liability.

Description of Property not for Sale
Properties to be retained by SAW are as follows:
A portion of the Orchard Lead track (see attachment A)

Track 380 with adjacent side tracks and the shipperirecaivers located along those
tracks, : ' : ‘

A portion of Track 9420 West of Elm Street (sold to 84 Lumber) see me A
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Track 4, 7, and 12 (Bumis properties in ktigation)
Non-operating leases currently in litigation

Track 340 |

Boxcars used for equipment storage in Lubbock -
Locomotives and maintenance of way equipment and tools

lons evenue Paid o8

The line sale agreement between SAW and BNSF outlines me divisians of revanus paid
by BNSF to SAW, There are two different sets of payments: ona for cars waybilled in
shipments leas than 27 cars and a different set for cars waybilled in shipments of over
27 cars.

Provisions in the sale agreement provrde for annual adjustment of divisions of revenue
paid by BNSF to SAW.

Unlon Pgcific Traffic
Most tmﬂic interchanged batween SAW and BNSF moves under BNSF rail provisions.

There is an operating agreement between the Unlon Pacific Railroad (UP) and BNSF
where BNSF contracts to handie traffic to or from Lubbock for UP. There are no
payments mede by UP to SAW. All payments are made &om BNSF from thoxr revenues

obtained from the UP.

'Fres [ime o0 Equlpment
Free tima for cars interchanged between BNSF and SAW are coverad in the sale
agreament. Free time, Is 120 hours. ,

Cemurrage Gar Storage eftc,

SAW maintains their ewn “price and condition sheet" setting forth such things as free
" time, demurrage, storage of cars, local switching charges etc. A new buyer would need
to publish their own price and condition sheet.

Electronic Interghange of Cars
it Is very important for a rall ilne interchanging equipment with BNSF, to have electronic
interchange. This function is being performed by SAW through RM! an outside firm.

 BNSF elso provides an interchange package should a buyor decide to work directly with
BNSF. © .

Pg:

P:5/34
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~ Locomotives or Maintenance of Way equipment or materials would not be part of the
~8als. SAW does, however, have a number of operational locometives and it Is possibie
that wo of these units could be sold as a separute agreement.

ONSE Right of First Refusal

Tha BNSF has first right of refusal, with their response due within 60 days of an
agreement between SAW and a new rail line.

rCo

The following offer conditions exiat:
Minimum offer $5,800,000.00 (this h_aa been met)

Response dus on or before12:00 Noon, June 18, 2006.

SAW may elect to reject any and all offars:
Response {0 be made to: "

Mr. Thomas F. McFariand

208 8South LaSalle Street, Suite 1880
Chicago, lllinois 60604-1194
Phone: (312)236-0204

Fax (312)201-9695

Atlachments

Attachment A Maps
Coples of PYCO Leases

P:6734

4718
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‘ c 0 P Y PRIVAYE, CROSSING CONTRACT
This AGREEMENT, made this__ IO day ol Msch 1. % tetwern
FortWorthandDmvaRaﬂwayCompuypmy the first part, hereinafter called * Rulwayconqnny and

WITNESSETH: That, WHERBAS, Railwa: yommkandopuauuﬁmdnﬂwsythwghm-
ious counties in the State of uu,andmmmarowthenghtofwaythmffemufarthepmecnmo!propaty
and the prevention of Injury to persons and animals; and

WI!EREAS,Md&cwndpmmu,umchngcotamnmoﬂandbmedmtthounfyof
Sabbead » State of Texas, and adjoining the right of way of Railway Company, aad is deslrous
of hamgnpdvaueawmg over said Railway Company’s track and right dvayatmkl’o:m_,

NOW'IHE'R.EPOR.E,mcmdu'amofthe uamdthcpmnhmmfmmdemdmbepa-
fomedbythcparuubzmn,l‘I‘ISAGREBD e

1. For and in consideration of the sum of g«lm.-....-...... Dollars

s. 280 )y mptolwhmhub:lebyacknowledgad le\vayComPany, ofthemdpa;t
mﬂwiddntbmy(SO)dwlimthecxmmdtHaconuacnuZuthc J""Y and

ts of Railway Company, eonvtruct
thngweﬁcnmdwuynduuhdmy%pmy

fownghuﬁm.b-mt:
mmmm-ﬁm-uwdqﬁumwmm

. .huwn bl t marked “Exhibit A”, attached hexeto and maade a part bereof. Thesaidw
u e A mbemstaﬂed:;the»lecxpmscog{my.d second
crosting with all

d of the second ﬁrthu-agmuzomamumsmdm ppurteaances
&-::.;J:m , at it s&l’:‘apmssmdvmhwt tost to Rallwa ; provided, however, R Com-
paay mt.beevcnt of the second part fails to keep aaid crossing in good repair, have

thc ¢ to repair mutbeouto[paxtyohhemdpuf,ndwtycfﬂuw ahaninythefull
mchxepnnmzhmtwemy(m)dayadrewptofbﬂltbadm{ﬁm ilway .

the loss of or damage to property, or injury dcatpofpmsrwﬂbngmanymwﬁommm,
;u;nmmmndm,m.mpeﬁdcmmgupgnm way Company’s premises (. t where
such loss or to pro; or such injury to or death of pénons is directly caused by the sole ac
Railway Company), and 'paytokndwaycompanytbehﬂmumofanydw y

may sustain and ineur, or Hahle for, and all sums which Railway Company may pay or be com-
m ybmlmtorm:fam«moimymchcmm demmands, actions, or causes of action; it being fully
undglwo:‘mdsgrmdMwmycompmymanmbchﬂeformydmmthcamghwm

4 Xat time ofﬁzmondpanfaﬂsordedmswkeepthewuhmnwnhmﬂd,m
Companymﬁnmﬂaﬁmamdthuaglwnmtbygxwﬁvcﬁ)dayamtunmnmwpurydthemdpm
' to thae cffect; and likewise, ar any time, st Its own option, upon giving ninety (90) days’ notice In writing to p
of the seco put.uAandsumRn!wyCompsnymymwthumnm . :

5 Ttis further agreed;ndmdmtoodtbadmuacovenmwrunmthﬂmhnddpanyd ndpnn,
its, his or their heirs, cxecu admmﬂsmpusou!npm:ntahvt‘,mormgm,uduhaﬂ binding
* upon them,

the conziderations herein, xtnexpmdy-gmedandundemnodthnthheonmtismadcmbchlf
dmmmurmmdkadmycmpw and that the same is alio made on behalf of and inures to the
‘ tofuycdnpcrmn,ﬁ:m,oorpommnotradwaycempmwbomayatmyhmemummocmmy

3
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I’ aner or way operate the tracks and of Railw ; and as to such , firm, o
% wer o oper propesty ay Company s to such persony corpo!aﬁ:

company, whether operau thcumginnnymanworwaybyopcraﬁonoflaworothm
pm'{. wcmdpxz*hgxm ug@dﬂigby_ﬂactquntthucgnﬂcz.

Attechaent to ?.lg't 2 o Privete Crossing Contract with Plains Coopesative oif M1},
Inc., dated March 30, 1962. -

6. This contract and all its provisions shall ltenimtn July 1, 1962, ‘

geed party ’ Coapany
t of the second part shall ceiwburce the Railway
for Z;y ::p:l‘n:i uu::; Company imcurs incident to the installation of this crossing.

' ' 1iway Cempany's -
geed that the movement of traffic across seid Ra _
tucg; '::z’:o{“b?e -mt ng.t such times that it -1:1 ?ﬁ"ﬁ?&:‘ﬁf:;:e ofwe:gui':u
loyes arty of the sccomd will p 0
:‘u:‘s'f'.nt:l‘:: nake :::ain t:exo ia euple ﬁ t0 get across u.i;l tracke without
possibility of being struck by englnes or cara. _

w - .-V———'--t———hr

APPROVED AS TO PORM:

Gesmral Anerncy

COUNTY OF TARRANT B
BEFORE ME, the undersigned aathority, on this day penoml]y appeared___ Ns &« Nonnghan,

known 1o me to be the whose name is subscribed to the foregoing instrument, and acknowledged to me that

he ‘executed the same for the purposes and conslderation therein expressed, in the capacity thercin_stated, and as
the act and deed of sald carporation, : . :

.

STATE OF TEXAS }

%ZL ‘ .
GIVEN UNDER MY HAND AND SEAL OF OFHCEMWSVoL_M*\_., 19 68

; 7)’y ] e o_(\) H, M. WILLIALISON
STATE OF TEXAS
COUNTY oro?vw

dlotry Publla te and for Tarrsut Couaty, Texas
BEFORE ME, the undenigned autharity, on this day pcn:ondlv ap

ﬁ,kwwnwmwbetbépwonwhosenme

is subscribed to the foregoing instrument and acknowledged o/t that ecuted the same for
the purposes and conslderation therein expressed, : A ,

- )
CIVEN UNDER MY HAND AND SBAL OF OFFICE this IL

Nomey Poblle tn w&W%, Tes

e e e
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oiRm}wcyComme mdaamsuchpumﬁrm,eorgomum -
Emmman mmnaorwaybyopusbmoihworothumsc,wd
forbyﬁ:e&rmsdt.huconm

m&#@ cmhndon\hedayand'

med) M. G. Monaghsn

QOUNTY OF TARRANT

BEFORE ME, the und:rsgned authority, on this day personally W e S Nomaghai,

Peis Meeth mnt. Mnsey. Builusy Conpasy

'lmn ® me to. be &4@ Mmusuhmbdﬁmcfugmgmmgmduuwhdgdmmw
‘ heaw:wu:ctheune thcpnmandmdaamthmmnd,mtheapwtythmnomed,andas

the sct and deed of sald carparation. _ ' . ’
owmmmmmmmmopomcxmf' oL__mT_..IQL ' :
M??V A) ( él o~ M., WiLLAMION

lkunmuudhfmcoow

STATE OF TEXAS' }

STATE OF TEXAS | .
COUNTY OF :

BEFORE ME, the undervigned suthority, on this day peripmally

kwwntnmembethcpcmn whose name

umbaaﬁedwmefmqungw&mmtmda&mwldgedmmm executed the same for
the purposes wad cousideration therein expressed, )
GIVEN UNDEK MY HAND AND SEAL OF OFFICE this thes. ‘ 1é_
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- Bxhibit VAP
. Fort North and Denver Railway Company
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Private Road Crossing For

: Plains Cooperative Oil Mill, Iac,
. Office of Asst, Chief Bnge. Fort Worth, Texas %m
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. o | W18
T CONTRACT FOR PIPE LINE
ACROSS OR ALONG RIGHT OF WAY
- COPY

THIS AGREEMENT, Made and eatered (nto a4 m_-f@_&—m_m_,

betwean FORT WORTH AND DENVER RATLWAY COMPANY, hereinafter called the “Rallwsy,” and_
//mﬂ_m e gL, B, , _

A?___ZE:&J’ .&z‘/za/‘ 2 Foer

| d._.._____.é.‘_d éﬂ/‘l —Btate of ﬁlif

hertinafter called the “Licepsse.”

WITNESSETH:

.A@l: nmu@@@dﬁm&awwmum

snd apon the terms

to Rallway immadiately upon the exesution of this agreement,
and conditions harelnatver set forth, Mmhubymumbumﬂumtncutamtbemhudﬂaﬂmuww_éﬂdaa/;.

_.MW%—Z‘ Andmmndw:uhhnmw
m-umm.smmwum.Mu/z.ﬁ)mpipeune_toumafamm____..,
__._a%'i//ﬂf ‘ ~caly, the loeation of sald pipe line being chown in rod oa thy Radway's print

Nof# 220/28.7.... hareto attached, ' , and made & part hereef.

SEZ Tal WaSfa Srrs Croiils sy oer Aok OS7, */26 s/
Mok #/wai o AL e 2IFAERRS’ aor/ GRIEr frgaty “ o

AxTrcun 3; wpoiuldplpahntlhaﬂbephadnn&pﬂ\dmﬂuthmbn(S)Mnmmwmhﬂdﬁtnﬂldﬁem .
of tracks of Rallwny whare It pasess under the esine and not lesa than thres (3) feet bolow the surface of the ground ab sny point an Radlwey’s peoparty.
I!mmﬂwhmﬂhdsmwfwwm«hmmmammwmmm«m and under the roadbed
theract, Mbodealmaothumwddtmvdmw&.

Axxecur 3: 'Tha ssid pipe ling shall be onstructed and maintained in quch manaer and st such time or times and of euch materials as ahall meet
with the spproval of the Buperintendent of Railway, and as abyll 0ot hinder, delay or endanger the operstion of engines, trains, cas or business of
Radtway over its track or tracks now laid or hereaftar laid on said premises, or (n any manner interfere with the presont or {uture use of the said premises
The Licensoe thall not 6ntar upon peld premises for the purpose of oonstrucking, maintaining or removing exid pipe lins exerpt upen forty-eight houre’
notice to Superintendent of Railway, and then a designstod reprasoatative of Ratlway tay overses or inspeet all of s2id work as it progresses, a$ the
expenss of Liosamwe, and performanes of such work shall be subject o bis approval. If deemod nocastary by Railway so o do, Licenses abiall, as the
experas of Licanses, 6UDDOrL the ald treck or tracks, as dirested bynaﬂmy,whilethnworkotmkuctmg,mdnmmwmammmuu
{n being doae.

In the evant the plpe live shall bs wed o carry any liquid ar other wbstance under presrare, and ehall ba located under any track cz within -
fosry=five (45) foat of any truck, bridge or structure of the Railway, weﬁphemummmmwmhmnm
RaﬂwmmnNo.m copy of which shall be ajtached to, and thersby becoms a part of, this agreemext.

/a.ﬁ'ﬁp

huMuMmmmhMMMam&MhmummewydmwMumumdum,ummW
changes In existing tranks or structures over mid pipe line, the Lioansee chall, at cnee, at its 6wn expense, make suth thanges I its sedd pipe lins as
may be nocessary to make the same confarm in ite relation o eaid new tracks or structares, or changss i existing tracks or structures, fn all respects
" to tha oondirions barein required for pald present tracks or structures, or & may be required by the Raflway. :
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Andes & hmmwmumumwmmmmhwnwu«mmmmmwmgnm

R opinlon of Balway ko any way (nterferes with any tmin signals, tolophone or telegraph lines, or other facflities of Railway, the Licepsce immedistely

shall disomtinue operation of and remove said grounding system, or take such steps a3 x0ay be necamary to avoid all such interforence. - Licensee further
age to Indemnify snd ssve barmies Rallway from and aginst eny damages, claims, logwes, suits or expenses In sny msnrer arising from or
mmmaue_ufmuﬁmmmwummammhymmmuumﬁmmmqm

Anrrces §: The Licanses (urther covenants and agrees s all timos during the existence of mid pipe lina upon the premises of Railway to keep aad
maintaln the eofl over the same thoroughly compacted, and the grade even with the adjacent surface of the ground, and that Yicenses will at all times
mhn,pm,hdmnﬂyandnnhmlmwwimﬂdnummquhnwndm(uumuumofwm
or los or damage to the property f any person or persans whomsoever (including both parties bereto snd thdr employes), in sny manner arising from
of growing out of In whole or In part, the coustruction, reconstruction, malntenanos, aperation, repair, change, existerive, tes ar removal of said pipe
line or the subsidenot of soil ower the same whather eatpod by the pegligence of the Railway, ita sarvests o etaployes, or otherwiss.

Axvrcza 6: 1f Liceusss ahall well and falthhully conply with all the terts, covenants, and conditions herein set forth on the part of Lis:nses to be
obesrved and complied with, the licente herein granted by Rallway sball continas in force to the full explration of the period of one (1) year from the
dste heveol, and tharesfter untll terminated, upon ot less than sixty (60) days’ writtan notios by either party hereto to the other; but if Liceases ahall
fail to perform any of the covenants herein contained, Rallway aball have the right to terminate this liosase farthwith and without notics. Any notice
Derein provided for ahall be sufficiently given and delivered if mailed in an esvalope properly stamped sod addreased to Licensos. Upon the temination
of this licanse I8 a8y of the modes herein provided for, Lisetses nhall, at its own expente, upon belng notited a0 10 do by Rallwvay, remove sid pipe
line {rom sndd premises, aod restors the grouzd to & safe and level condition, and in case of its fuilurw 20 o do, the Railway may at its option, either
femove thy sald Pipe Line from uaid premises at tha sole expense of Lishases, or disconnect the sams at points whers 1t taters and leaves the maid premises.

Ao 7; mwMMWcﬂm&isﬂthwﬂMwmtde. Tha ¢aid Licogws shall be hinding upoa the
beira, parvans) reprencntatives, suecessors and assigns of the partiss bereto. ,

1-Wm-.Wmnor,thepnﬁuhwehhnauudﬁhmuthhmﬂdmthdwudywﬁ@wﬁ&
ATTESY: : '

PORT WORTH AND DENVER RAILWAY COMPANY,

Secretary.
- By — ;
ATTEST: | - Hrst Jo 8 Pres,dlent
APPROVED AS TO FORM: By . ' '
' : Tia
Rewommendad:* ) )
/e f oy Generd) S SEriBPeTe K

k1 ‘ff?"[ o nm&/}/ﬂd%&;&f v So90a/s
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THIS AGREEMENT, made this 25th dayof __April ,19. 9L between

BURLINGTON NORTHERN RAILROAD COMPANY, a Delaware corporation, hereinafter called “Burlington”®, and

Plaing Coopergtive Oil Mill , hereinafter called "Permittee”, whose address is
2901 Avenus A Lubbock Texas 79408 )

WITNESSETH:

.+ Burlington, for and In consideration of the fea herein provided to'be pald by Permitize to Burlington,
and of the covenants and promises hereinafter made to be observed and performed by Permittee, does hereby
grant to Permittee license and permission to excavate for, eonstruct, maintain, and operate

Overhead Conveyor Structure Co : .

hersinafter referred to as “Fadility” upon, along or across the n'ght-of-way.of Burlington, undereath the
‘surface thereof, and under the tracks of Burlington, as the case may be, atornear _Lubbock

Station, IntheCoumy of _Lubbock __ _ ,Suteof Texas , to be located as follows, to wit:
MP 359.0
. asshown __1o Bed on the piat attached hereto, marked

(Exhiblt “A”,deted Maroh 61901 | and by thisreference made a part hereof,
Permittee In consideration of such license and permission heveby covenants and promises as follows:

1. For this Permit, Permittee will pay Burlington, in advance, the sum of Rour Hundred Fifty Dollars
($350) for the entire time this Permit remains In effect and Permittee will also pay or reimburse Burlington for

- all taxes and assessmonts that may be levied or assessed against said Fadlity, Burlington reserves the right to

change the fee on future Permits at any ime without notice. This provision shall in no way affect Burlington's
fight 10 terminate sald Permit pursuant to Paragraph 10 hereof. .

* FON GORIeA M 348
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2. Permittae, ot Permittee’s sole cost and expense, shall excavate for, construct, reco I'!SW o, maintain
and repalr sald Facility placing same in accordance with the specifications provided in application dated
February 4 1991 , heretofore approved by Burlington. Permittee shall fill in the excavation and
restore the surface of the ground upon which the Fadility is located 1o its pravious condition subject t0 the
Divislon Supcrintendent’s approval. Said Superimendent shall have the right at any time when in hisher
judgment it becomes necessary or advisable to require any material used in the work to b ¢ replaced with like
materia or with matarial of 3 more permanent character, also w0 require additional work or change of location
of sald Facility as a matter of safety and/or appearance, or on account of additional tracks belng laid, change of
grade thereof, construction of & building, or for any other reasan whether or not cannected with the
operation, maintenance, or improvement of Burlington’s railroad, all of which shall be done at the expense of
Permittee in the manner herein provided. -

3. Permitvee shall give to the Divisian Suparintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Fadility, and shall conduct said work in such a manner as not to interfere with the
maintensnce and operation of Burtington's railroad.

X. 4, ' inthe event that Burlington, at the raquest of Permittee, agent. or contractor of Permittee, or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or incurs any expense whatsoever on account of the excavation for, construction, reconstruction,
maintenance, repalr, change of lacation, removal af the Fadlity, or otherwise, Parmittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor, If the excavation for,
construction, reconstruction, maintenance, repair, change of 1ocation, or removal of the Fadility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagaing, engineering, and/or supervision, such work is to be performed by Burlington
employees and tha cost borne by Permittee. o

* .5 (2) Fiber optic cable systems may be buried on Burlington’s property. Permittee shall telephone
Burlington 8t 1-800-533.2691 (a 24-hour number) to determine if fiber optic cable is buried anywhere on
Burlington's premises to be used by Permittee. If it is, Permitiee will telephone the telecommunications

~ company(ies) involved, arrange for 3 cable locator, and make arrangements for relocation or other protection

of the fiber aptic cable prior to beginning any work on Burlington’s premises. In addition to the llability terms
eisewhere In this Agreement, Permittes shall indamnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoevar (including, without limitation, attomey’s fees and ¢ourt costs and expenses)

arising out of or in any way contributed to by any act or omission of Permittee, its contractor, agents and/or

employees, that causes or in any way or degree contributes to (1) any damage to or destruction of any

telecommunications systern by Permittes,and/or its contractor, agents and/or employees, on Burlington’s

property, (2) any injury 1o or death of any person employed by or on behalf of any telecommunications

company, and/or its contractor, 8gents and/or employees, on Burlington's property, and/or (3) any daim or

cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
" telecommunication company(ies).

6. In the svent any cathodic eJectrolysis or other electrical grounding system is installed in connection

_ with the Facility which, in the opinion of Burlington, interferes with train signals in any way, telephone or
telegraph lines, or other facilities of Burlington, Permittes, upon being informed by Burlington of such
intarferance, shail forthwith discontinue pperation of and remeove said grounding system, or take such steps 85

P:17-34
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may be necessary to avaid and eliminate all such interference. Permittee further agrees to indemnify and save °

harmiets Burlington from and against any damages, daims, losses, suits, or expenses In any manner arising from
- or growing out of interference with the signals, telephone, or telegraph lines of Burlington by the operation,
. use, or existence of any such greunding system. _ ,

e
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7.  Permittee shall and hereby releases and discharges Burlington ef and frem any and ali liability for

damage to or destruction of said Facility, and any other property of Permittee located on or near Burlington's -

premises, and shall and hereby assumes any and all liability for injury to0 or death of any and all persons
whom_soevar, including officers, employees, and agents of the parties hereto, and loss of or damage to
property o whomsoever belonging, induding property owned by, leased to, or in the carg, custody, and
contrel of the parties hereto, in any manner arising from or during the excavatlon for, construction,
reconstruction, use, maintenance, repair, or removal of sald Facility, however such injury, death, loss, damsge,
or destruction aforesald may occur or be caused, and shall and hereby does indemnify and save harmiess:
Burlington of and from any and all daims, demands, suits, actions, damages, recaveries, judgments, costs, or
expenses srising of growing out of or in connection with any such Injury, death, loss, damage, or destruction
sforesaid. Permittee further agrees to appear and defend in the name of Burlington any suits or actions at law
brought agalnst Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered agalnst Burdington In
any such suit or action. THE UABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF (T IS
A FACT, THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE.

BTN ¢ Pemmeeshallnothrsferorasslgnﬂispmnnwimmewﬁttenconsemofsudinm_

9, . Nothing hereln contined shall imply or import a covenant on the part of Burlington fu quiet
enjoyment.

10. [tis expressly understood and agreed that Burlington may at any time cancel and terminate this
license and permission by glving to Permittee thirty (30) days written notice of its intention to cancel the same
and at the axpiration of such notice this license and permission shall terminate. Upon receipt of such notice and
bafore the expiration thereof, Permitice, under the supervision and direction of Burlington’s Olvision
Supevintendent, or his authorized representative, thall remove said Fadility from the right-of-way of Burlington
and restore the right-of-way and premises of Burdington in a manner and to such condition as sha!l be
satlsfactory to said Superintendent. If Penmittee fails 10 remove the Facllity and restore said fight-ofeway to
such condltion within said thirty (30) day period, Burlington at Its option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Buslington the cost and wxpense thereof.

* 11, Upon 'any failure of Permittee to punctually and strictly observe and perform the covenants snd

promises made harein by Parmirtes to be kept and performed, Burlingzan may terminate this agreement on

ten (10) doys natice to Permitteq, remove said Fadility, and restore said right-of-way to its previous condition at
the cost and expense of Permitiee. :

12, Any notices given under the previsians of this agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permittee’s post office address above stated.

¥
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13, The license and permission herein granted is subject to i |
; . permits, leases, and licenses, if any,
heretofore grantad by Burlington affecting the premises upon which said Facility is located. ) e

Subject to the foregoing provisions, this Agreefnent and all of the covenants and i
ovisions, , promises thereof, shall
inure to the benefit of and be binding upon the parties hereto, their respective execumqr‘s, administrators
successors, and assigns. . ’

IN WITNESS WHEREOF, Burlington and Permittee have executed this agreament lr; duplicate as of
th
day and year first hareinabove written. ~ | s uplicate as of the

BURLINGTON NORTHERN RAILROAD COMPANY
8y M

Title ey

Ptins_ LCopeapnive Ot M
Potwo _ .

Title &' ﬂpa

<

LA . -— Awe o wwis @ o o o
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PIPEUNE PERMIT J— - -
No.  prg1-12021 RALROAD c '
o ;
BURLINGTON NORTHERN RAILRQAD COMPANY, - : et between
Plains Gooperative 041 Mill 8 Delaware corporation, harsiriafler called “Burlington”, end {

_, hareinafter called “Permintee”, whose address is

29408

WITNESSETH:

ington, for and in considemi'on of the fee herein provided to be paid by Permittee to Burlington,
covenants and promises hereinafter made to be obsarved and performaed by Permittae, does hereby

hareinaf{er referred ta as “Fadlity” upon, along or across the right-of-way of Burlington, underneath the
surfaca thereof, and under the tracks of Burlingtan, as the case may be, ator near Lubhnck.: .

Station. in the Cobinty of Lubbock -~ Stataof _ Texas  to belocated as follows, to wit:

3

MP 359.0]

asshowr| _Io Rad.. ' on the plat attached hereto, marked
Exhibit 'I:;dlud March 6 1991 _, and by this reference made a part hereof.
Parmittee In consideration of such license and permis{lo;- hereby covenams and promises 88 follows:

1.| For this Permit, Permittee will pay Burlington, in advance, the sum of Four Hundred Fifty Dollars
($450) fae the entire ume this Permit remains in effect and Permittee will slso pay or reimburse Burlington for
all taxes|and assessments that may be levied o assessed against said Fadfity. Burlington reserves the right to
change the fee on future Permits 3t any time without notice. This provisian shalt in no way affect Burlington’s
right 10 ferminate said Permit pursuant to Paragraph 10 hereof.

, "On N
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2. Permittee, at Permitiee’s sole cont and expente shall excavate 4 intal

" and repalr sald Fadlity pladng same in accordance with the spcciﬁ(au'o:. 2’:::3 I':com:vct, maintain

February 4 1991 heretofore approved by By dington. Permi application dated

: ttee shall fill in the excavation and

restore the surtace of the ground upon which the Facility is located to its previous condition subject to the

Division Superintendent’s approval. $Said Superintendent shall have the right at any tile when in hisher

" judgment it bacomes necessary or advisable to require any material used in the work to be' replaced with like

materlal or with material of 8 more parmanent character, aiso to require additional work or change of focation

of said Facillty as a matter of safety and/or appearance, or on account of additional tracks being laid, change of
grade thereof, construction of a building, or for any other reason whether or not wnw‘é with the

operation, maintenance, or improvement of Burlington's railroad, all of which shall be done at the expense of

Permittee in the mamner herein provided.

3.  Permittee shall give to the Division Superintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Facility, and shall conduct said work in such a manner as not to interfere with the
maintanance and operation of Burlington'’s railroad.

4. Inthe event that Burington, at the request of Permittee, agent, or contractor of Permittee, or for
the protaction of Burlington property and operatons, does any work, furnishes any material or flagging
service, or incurs sny expense whatsoever an account of the excavation for, construction, reconstruction,
maintenance, repair, change of loation, removal of the Fadlity, of otherwise, Permittoe shall reimburse
Burlingtan for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, feconstruction, maintenance, fepair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or ather reitroad

' fadcllities by work or flagging, engineering, and/or supervision, such work is to be performed by Burlington
employees and the Cost borne by Permittee. , R .

S. (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at 1-800-533-2891 (a 24-hour number) to determine if fibar optic cabie is buried anywhere on
Burlington‘s premises 1o be used by Permittee. If it is, Permittee will telephone the telecommunications
company(les) involved, arrange for a cable locator, and make arrangaments for relocation or other protection
of the fiber optic cable prior ta beginning any work on Buriington's premisas. In addition to the liabillty terms
elsewhere in this Agreement, Permittee shall indemnify and hold Burlington harmiess against and from all cost,
liability, and expense whatsoever (induding, without limitation, attorney’s fees and court costs and expenses)
arising out of or in any way contributed to by any act or omission of Permittee, its contractsr, agents and/or
employees, that causes of in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee, and/or its contractor, agents and/or employees, on Burlington's
property, (2) any injury to or death of any person employed by or on beha!f of sny telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such

tolecommunication company(les_).

6. In the event any cathodic electrolysis or other electrical groundlng system is installed in connection
with the Fadlity which, in the opinion of Burlington, interferes with wein signals in any way, telephone or
telegraph tines, or other facilities of Budingtan, Permittee, upon being informed. by Burlington of such
Interference, shall forthwith discontinus operation of and remove said grounding system, or take such steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmiess Burilngton from and against any damages, claims, losses, suits, or expenses in any manner arising from
or growing out of interference with the signals, telephone, or telegraph lines of Burfington by the operztion,
use, or existence of any such grounding system. .
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7. Pamittee shall and hereby reicases and discharges Burlington of and from any and all ability for

damage to or destruction of said Facility, and any other property of Permittee located on or near Burlington's

premises, and shall and hereby assumes any and all Hability for inj
_ , jury {0 or death of any and all persans
whomsoever, induding officers, employees, and agents of the parties herato, and loss of or '¢.mp:ge t0

 property to whomsoever belonging, induding property owned by, leased to, or in the cara, custody, and

control of the parties hereto, in any manner arising from or durin i

 any g the excavation for, construction,
reconstruction, use, ma'!ntenan:e. repair, or removal of said Facility, however such injury, death, loss, damage'
or destruction aformsaid may octur or be caused, and shall and héreby does indemnify and save homlei;

Burlington of and from any and all daims, demands, suits, actions, damages, recoveries, judgmaents, costs, o -

expenses arising of arowing out of or in connection with any such injury, death, loss, damage, or destruct

aforesaid. Permittee further agrees 10 appear and defend in the name o'fysurlhgton any suitsg o'r :t‘i’om at l:wn
brought against Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington in
any sueh sult or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF IT IS
A PACT, THAT THE L0SS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED YO 'BY THE
NEGLIGENCE OF BURLINGTON, [T5 AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE. : :

g Permittee shall not transfer or assign this permit without thé written consent of Burlington, A

9. Nothing herein contained shall imply or import & covenant on the part of Burlington for quiet
enjoyment. ' ' '

10. It is expressly understood and agreed that Burlington may at any time cancel and tarminate this

ficense and permission by giving ta Permittee thirty (30) days written notice of Its intentan to cancel the same

and at the expiration of such notice this license and permission shalf terminate. Upon receipt of such notice and
before the expiration theref:f. Permitteé, undaer the supervision and direction of Surlington's Division
Superintendent, or his authorized represenuative, shall remove said Facility from the right-of-way of Burlington

" and restore the right-of-way and premises of Burlington in 8 manner and to such condition as shall be

satisfactory 10 sald Superimendent. If Permittee fails 1o remove the Fadlity and restore sald right-ofaway to
such condition within said thirty (30) day period, Burlington at its option may remove same and restore said
right-of-way to Its previous condition, and Purmittee shall pay to Burlington the costand expense theteof,

11, Upon any fallure of Permittes 10 puncially and strictly observe and perform the covenants and
promises made herein by Permittae to be kept and performed, Buriington may terminata this agreament on

ten(10) days notice to Permittae, remove said Facility, and restore said right-of-way to its previous condition at

the cost and expense of Permittee,

12. Any notices given under the provisians of this agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permitted's post office address above stated.

<
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13, -The license and permisdon herein granted is subj i '
; . ject to permits, leases, and I i
heretofoce grantad by Burlington affecting the premises upon which said Facility is located. ficenses, f an.

- . - i
f n d h l :’ 1’ . ' o P

: IN WITNESS WHEREOF, Burlington and Permittee have executed thi ;
day and year first hereinabove written. s agreement in duplicate as of the

BURLINGTON NORTHERN RAILROAD COMPANY
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BURLINCTON NORTHERN RAILROAD COMPAN}'
FORT WORTH DIVISION

- PRINT SHQ\MNG
Plains hve Oil Mill

0-
Propased Underground Electric Line
LINE SECMENT . 487 up. 38%.0

Lubbock, lubbock Coumty, Texas
SCAE: /Te 200 DATE: Mmlrs.MJ
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This Indenture, s tis ... 13..... gy o JABUAEY. ey oo 116
 betwoan the PORT WORTH AND DENVER RAILWAY COMPANY, hareinafiar callad the Railway Compaay, end
v+ e essenremrn PIATNS . COOPERATIVE._OIL. MILL

boreinafter oalled the Losser; Witnesyeth,

e ——— el B e e S———e+t oy o et 25— o 1 11 &

1. That in consideration of the covenants and agreements hereinafter o2t forth, to be kept and perfamned by the

Lesoce, the Raflway Company hereby leases o said Lessce cortain premises : stuate
ot hubbock in the Coumty of .....Lubhack and Btade of . LeXas which
aid promises are described, and the location thereof shown in)ur;ﬁgu outlime, on the print No? P...'.....z,z.:.lo.g_s.{ 31112;30

attached, and made a part barol, reserving to the Railway Company, its successors, and amigos the ri um!nﬂh—
mdomhannumdtnﬁ.monnidm.ndhfuﬂbuﬁﬂbmm-ﬁummuoﬂn
mailroad tracks upon and over aald premises where the same chall pot interfere with the structurs of the Lesses. The
m“ywmmmm?imll.lhmm.adsu.mdlieemutbeﬂ&tbomnh.mhhin.
and rengw such pipe lines, electric tranguission lines, talephaons lnes, talegraph. lines, gigoal lines, and other facilities of
like charatter @3 may exist upon, under, or ovey raid premises as of i i ®

struct, operats, maintain, and rensw such additiona) facilities of the same charycier, or relocate existing Eacilities, in sach
menner 89 will not interfore with the use of said premises by Lessee for the purpose hereinafter specitiod, it betng agreed
that this lesse is subject and saubordinate 0 any and all rights granted by the i
facilitios, and the Lossos bereby relesses the Railway Company from any and all loss or damage which the Lassod may
susialn oo account tharsef. ,

2 TO HAVE AND TO HOLD the ssma from. January 1, 1976, and thereafter
until uch time as this legse shall be texminated as hereinafiaor provided: and the Lasses in consideration of the Jeasing of
tho premises a5 above st forth, covenants and agraes to pay to the Railway Company s reat for the same the sum of

__ONE HUNDRED TWENTY-FIVE AND NO/100==------- e mmmem mmammmeomecc ey e @.125:00.

-----

" Dot e ANNUN..... payabla as follows:....Annually, in.advance

The sent for eaid premises shall be subjoct to vevision a least once every two (3) yours duzing the time this leage shall
-gndmnhc_ﬂen& : :

8. It Is fusther agreed that the premises hereby leased ase to be weed by the Lemee for building. encroachment,

..drainage. ditch.and..fence :

culy; that all the provisions of Iaw applicable to such use ahall be fully observed, and that the Lesses will not do or pexmit
bhdwa.um-idp“mﬁ!uloﬁddnhhw.udwmmhhhudbepnﬂpmhqubuild!np
and oppurtenances in good repeir 82 well as keep all catch busins and vaulis therson and the streots and sidewalls adjoin-
iuumhnnmb-hmpuenhdiﬁmndumbamlﬂndwanylaw.mlinnnneordimc&nawblicou&h.ud
whenever roguired by sald Railway Company 0 to do, will cover all bulldings with at least one coat of mineral paint of
such color 08 the Raflway Company may direct, :

4 Al bulldings, stroctures, facilities, fonoss. and objects of every kind and cbamcier sounstructed, maintained,
ropairod, extendad, er rocumstracted on the premises sball have both side and vertical cleammess of the track or tracks
as those astablishod by the Rallroad Commiwion of Texas, and Lecseo hereby promises and agress to observe such dear-
ances at all times. ) ¢

5. Tho Lossee also cownants and ‘agrees to pay all state, county, and awhiripal taxes or special essessments that may
be upon the improvemeants and property owned by the Lasuse an or aboat the demised premaines during the ovatin-
ymnce of this leace. And in case awy tuxes are levisd on the premisas as a whole, the Lasaes shall pay such proportion of
the vame as the value of any improvements or proparty vwned by the Lessoe on or about said premises beats to the value

[,
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o the anlito promises, In the event that the prewises hereby demised, or auy part thereof, ghall be sub to an

¢iol amteasment for say pnbllc_ improvement of improvements, the rental berein reserved and g&pul.mdtm;d,,sd {yss;
Leztoo shall be sutamatieally incressed by an amount equal to 6% per annum on the total amount of assesgment; and in
cave any guch spacial aagesamont is leviod as a vhole upon premises of which the premisas hereln demised are only ¢ part,
then and in snch case the rental hereln reserved and stipulatod to be paid by the Lesses shall bo sutomatically i

by an amount equal to 6% of that portion of the total amount of such assessment aa the valus of the premises increaned ooy
mised benrs to the total value of the premises upon which such special acecssment is: levied. herein

6 It,is further agreed thatl ejtber party smay terminate this lease ot apy time Sf¥XX............ | v
upon glving the other party thirty (30) days® written notice of euch termination; provided, howewes, that rent ahall be paid
by said Lcsese to the date of termination fixed by.mid notice; and if rent hea been paid in advance, the proporticnate
amount for the unexpired term shall ba retumad to the Lessee. _ '

7.'llund.ortbelnwsottheUnitdStateoorwmtein_whinhtbelepminamlomtad, bli nibuml
nnwhn.orﬂurlngt.hotemoltbislauethnllhlve.tbeHﬁtbmdnh%ba%ofﬂdll&.mo:.umy
be terminated by such public body or tibunal jn actordance with Jaw. )

8, And the Lestas further agrees to cause, during the continuance of this lease, the policies of fire nyurance on the

ma'\lmolunaudmcontents thoreaf whother the property of the Leagsee or of others upan or ebout the demisad

premites and upon other property of Lossse upon or about the dernissd premises or there located with the consnt of Lassee

&bm‘ﬁt&;ﬂ-ih 6 ovent of any destruction or damage by fire, no insurance compeny shall have recourss ggainst
way pany. "

8, Upon the tormination of this lease, by notice 38 aforentid, or otherwise, the Lessea shall gt once remove frem tha
premisas all etructures end property not belonging to the Raflway Campany and mstore the demised premises to wubstan-
tinlly thelrformer state, and in case of failare 80 to do the Rallway Company msy tear down or rexove ths same and
restore sald premises at the expense of the Lotsee without uny liability to damages therefor in any respect whatsosver.

10, It is understood that the movemeat of rallroad locomotives and equipment and the opération of the Raflway
Company'onﬂmd Invalves goopo riak ofﬁn,mhmhﬂymmqu‘“.udwu indsm-
nify the Railway Company apainst, loss or damage to property of the Leeseo of to property of others upon said premises,
regardless of railread negligence, ariaing from fire causod by the operation of locomotives or milroad equipment, or the
mailvroad, on ¢r In the v\dnf ty of mid premisss; but thls assumption end indemnity shall not apply to property of the
Railway Company, o to relling stock of tho Railway Company or others, or 10 ghipmants in the course of traniportation.
The Lacoes olso agrees to indemnify and hold bermless the Rallway Company agalnat all liability, claims, or loss because
of dumage to or. destruction of property of, or injury to or death of, all persons whomaoever, induding the parties bereto
snd thelr employes, while on or in the vicinity of said premises, whan caused by any act or omiston of the Lesses, its
smployes, or agents, and if any caim or Bability other than from fire ehell arise from the joint or concurring nagligence
of both partias hereto, it shall be bome by them equally.

11, In the event any part of said premises is ueed for the loading, uxloading, storage, or othsr handling of any in-
flamreable liquids or petroleum products, Lessee shall obgerve and cocmply with all applicable rules published from time to
time by the Association of American Railroads o any successor agency relating thereto, and with all-applicabla laws and
regulations of State and lowal guvernments ragulating londing, unloading, vtorage and bandling of inflammable Liquids and
the bonding and grounding of rallway tracks where such loading or ualoading is perforroed, which laws, rules and yegu-
lations are bereby made s part bereof as fully as if written out herein. Leasea also agroes that such loadlug and wm-
losding shall be done only through dome openings on cars, and that the rails on which the cam stand shall be bended
and grounded to the piping systes used in connection with such loading or unloading, and insulated rail jaints installed
where thore is ovidence of stray electric curmnts, all at the sxpense of Lease, and in 8 manner satisfactory to the Rail-
way Oouwny.Lu-nmww&emw&nmnyaahnm\mordﬁmuﬁmmtdummpgfm
failure of Lesses 0 observe and oomply with the provisions of any of said laws, rules or regulations, or the requirements

of this paragraph. »

Yoasoo dgrees that artificial lighting in puzup hottses, warchouses, or otber enclosures where ail or other ins
mmg;u%uu supplies gre ha:dhd or sbored, exotpt when in wnbroken original container, chall bs by elestrisity, and

P:28-34
7713

all electrical installations cn said promises shall conform to and ba maintained in Bccordance with the provisions of the

carren “of the Natianal Elwetrical Code with respect to Class 1 hazardous locations, and also is secardance with
mquh:m.ﬁgmd all applioahb loca) ordinances and State and Fodaml laws regulating electrical inotallations,

. Lessea ts pald premises, fences and buildings and appurtenances in thair exieting stats without any
mn:iq’,n;prw c!li‘:;ep‘;hd. of thair present or future fit, safo or babitable condition, 'and the Railway OCompany shall
be undar no obligation to repair or support the same oz perfonn any duty in respect to the same imposed by common or

statutory law or public authority.

’ the {allure of the Lasses to promptly pay the rent herein reserved as and when the same shall become due
apd :4.”%9:;‘“ to faithfully perform any of the othor covepsnts and agreemants berein stipulated to bo by said Lessee
observed, the Rallway Company may without demand or notice immediately or at any thme thereaftor enter into and upon
said premis and repomsess the same as of its former estate and expel the Lassee and thooy damnglhduhmmd
remeve thair effects (forcibly if necessary) without being guilty of trespess or subject to lisbility for daxages and without
prejudice to any other remedies then existing in favor of the Railway Company.

A Rajlway Company eball in addition have a lien for the rent herein reserved, for tho entire tsym of thip
lmnel.supﬂ'nll drope grown, improvements mads, and personal property, including bousthold goods exempt from ezecu-
ﬁmﬁmemmworwmmnudmsdpmdmmmwdm‘m
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16. “This lense shall not be assignad, nor shall seid premises, nor any part themol, be sublet, nor shall the Les=eg corn-

- sant that the came he used or occupicd by any party other than the Lageee, without the prior wrilten consant of the Rafls

way Company, If any of the foregoing conditions are violated, all of the provisions of this lcase shall be binding upon

such assignes, sublesice, user, or occupant, and the Letses bareby guarantecs the performance of all guch provislons by

" any such aasignee, sublessee, user, or cecupant. Nothing in the last sbove sentence shall be deemad to be a waiver by the

Rafiwey Company of the restrictions set forth in the fimt sentonce of this paragraph. The provisions of this paragraph

ocnstituts a part of the consideration without which this leare wonld not have been made, and mid provisions, and each

of them, ghall run with the Jand bereby leased. ' :

Jd

17, The Lessee will, at hls own expense, correct at the direction of the Railway Company any drainage problems oc-

casioned by construction oo sald premises of any sdditiona! buildings or facilitics, _

18, AnynoﬁabbogivennndaxthiahnMbenfﬁdmﬂygivmmddahwmdﬂmaﬂaﬂillmonvdonpﬁw .
atasaped and sddressed to the Lesyos at PO BOX 1889, Lubbock, Texas, 79408, |

or to Fort Worth and Denver Railway Company, Fort Worth Club Building, Fort Worth, Texas 7610L

19. Lesseg shall comply with all applicable laws and ordinances and all rules, regula- .
tions and requirements of any Governmental authority promulgated thereunder controlling
environmental standards and conditions on the premises. If, as a result of the Lessee's
occupancy of the premises and its operations hereunder, any such law, ordinance, rule,
regulation or requirement is violated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, including
Tegal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations. . :

20. It is hereby understood and agréed that Lessee will observe fourteen(14) foot
clearance from centerline of nearest Railway Company track in the construction of fence,
as indicated on print attached hereto. '

21. It is hereby understood and agreéd‘that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 196].

IN WITNESS WHRREOF the parties-have executed this instrument the day dnd year fimst above written.

T WORTH AND DENVER RAILWAY COMPANY

Attast: ‘
.........ZY.Z A ) - A——
Its Manager, Industrial Development

NG ‘ and Rea) Estate
Attest: _PLAINS_COOPERATIVE OIL MILL

: ' B -
ro g e Ky Wogns Matlas

vt Renttq o Its  TKESrs
'Amndubbrn?( /

Attorney for Railway Campany

Recommended:
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This Indenture, Maze dis .. 13t day of Febryary _. ]9

-

betweon the FORT WORTH AND DENVER RAILWAY COMPANY, boreinafter called the Railway Company, and
PLQINS COOP OIL MILL, INC.

W raeme  wen ansen maseby. 1OOE

horvinafter cilled the Lesuce; Withaesseth,

Lﬂlthe&nﬁdynﬁondthemhndlm bareinafter ut‘tbﬂh.bhhyiudpeﬂwwm
Lesseo, the Railwoy Company harelry leases to sald Lessee certain pramises sitigte

o d UDBOCK e . in the County of Lubchk and Btate of Texas which
P. 22=1155/313-
mdpml-uandsmbed.undthbuhmthemolmwnmmwﬂmaomhmt o.s._n 22 1. ll >
attached, and made a part bereof, reserving w0 the Railway Company, mnmandndmtbengbttom
and operate all milroad tracks, now on szid premises, and the further right to construct, maimntain eand operate ather
railrond tracks upon and over said premises where the tame shall not interfers with e structures of the Lemsco. The

dn.mdﬂ:e!mnhereby'rdmfhekaﬂwmmpnwManymdanlmordmwhieh!boLemeomy
unahnmnzw

TO HAVE AND TO HOLD the same from... March_1, 1979, and thereafter
untﬂlucbMUﬁhmmubWﬂasMrmﬁ.ud&Lauemmﬁemﬁmdlhohliud
the premisas as above set forth, covenants and agreee to pay to the Rallway Company as rent for the sams the sum of

ONE, HUNDRED FIFTY #esmroocosnmmzmzzensoiss mmmeeme e memar oo e (0.150.00 )
per . ..ANNUM,........ payable as follows:...aNNNA11Y.. 0. advance :

o et o et e

The yent for sald pramisss ahall be subject to ravision. st lesst once overy two (2) yeaws during the time this lease ahall

continus in effooct.

8. It is furihar agreed that the premisey bereby leased are to be used by the Lesces for
- construction of concrete road -

wesese, slureernree

>

caly; dm.ntbapmmmo!hwapphmble&olucbmshdlbehnyob-rved,udthttholmewmmdowwmﬂ
to be done, upon sid premises, anything forbidden by law, and will mainiain and keep said premises, fances, buildings
:ndnpmnmmpdmuuﬂnmmuﬁhmwnm&emnmdhmmmm
ing such pmisumpmmtwumdumbemmudbywhw,oxdlmmordneehonolpubhcdﬁum apd
whanever requiresd by eaid Railway Company so to do, will cover all buildingy with at least oue cout of mineral paint of
such oolor as the Railway Company may direet.

4 All bolldings, stractures, hdm&lmlndobndvofmryﬂndinddnmmmmd,mﬁnmd.’

ropaired, extsadad, or reconstructed on the premises shall have both alde and verticsl cleamucos of the ttuck or tracks
ummwwmmmmdmmwmwmwudamuMmam
ances ot all times, _

6. 'The Lomes also covenants and ngrees to pay all state, oounty, and municipa) taxes or special asacssments that may
be levied upon the improvements and property owned by the Lessee em ot about the demisod premises dnving the contin-
md%hﬁhﬂmmw“wlwﬁnﬁomﬁuunwbﬂqﬂnm:ﬁaﬂ pay such proportion of
the samo a3 the value of any improvements or property owmad by the Lease on or about suid promices beaxs to the value
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of the entire premises. In the event that the premises horaby demised, or any part thereof, chall be subjectad to any spe-
cial ssssexment for any publlo improvement or improvaments, the rental herein resarved and stipulated fo be paid by the
Leoooo thall be autcmatieally increased by an amount equal to 6% per annum on the iotal amount of ssdesamant; and in
case any such special asscsrment is Javiod as a ¥hole upon premioss of which the premises berein Jemised are only a part,
thes and in ench case the rental herein pescrved and stipulsted to be pald by the Lesees shall be automatioally increased
by wn amount equal to 6% of that portion of the total amovat of such assesgment aa the valug of the premises herein de-
wised bears 1o tha total value of tha premises upon which such special esseszment fs lavied.

6. It;ls Murther agreed that either party may lerminste this lease at any time M. come .
upon glving the other party thirty (30) dayz’ writtan notice of such tarmination; provided, however, that rent ghall be paid
by said Lessos to the date of termpinstion fixed by said notice; and if rent has been paid in advante, the proportionate
amonpt for the unexpired term shall be returned to the Losuee.

7, If onder the laws of the United Siam or any state in which these pramives are located, public body or trdbunal
now has, or during the term of thin loase shall have, the right t0 require the termination of this lease, then this lease may

be tarminated by such public body or tribunal in accordance with Jaw, .

8. And the Lessce further agrees to causs, during the continuance of this lease, the policies of fire {rsurance on the
structures of Lesses and the contents thereof whether tho property of the Lessee or of others upom or about the damised
premiscs and upan other property of Lasses upon ox about the demised pramises or there located with the cansent of Lenses
to be 8o written that in the event of any destruction or damage by five, no insurance corppany shall have recourse against

tho Railway Company, . ,

9. Upon the termination of this lease, by motice as aforeszid, or othsrwise, the Lessee shall at onoe ramove from the
premises all stractures and property not belonging to the Railway Campany and restors the demised premises to substan-
tially Bholr-former state, in ease of faflure 00 to do the Raflway Compesy smay tear down or remove the same and
restore sald premises at the expense of the Lessse without any Liability to damsges therefor in any regpect whateosver.

10, Yt {s underastood that the movement of railroad Jocomotives ard equipment and the operation of the Rallway
Company'e reliroad {nvolves some xisk of fire, and the Lessew hureby sssumes all responsibility for, and agrecs to indem.

the Raflway Company against, loss or damage to property of the Lessee or to property of others upon mid premis.
regardless of railroad negligence. arising from fire caused by the operation of locomotives or milroad equipment, or the
reflroad, on or in the vicinity of eaid premlses; but this assumption and Indemnity shall not apbly to proparty of the
Rallway Cempany, or to rolling stock of the Railway Compaay or others, or to sbipmants in the course of transportation.
The Lessse also agrees to indemnity and hold barmless the Rallway Company aguinst all Labllity, elairos, or Joss because
of damage to or dastrugtion of property of, or injury to or daath of, all persons whamsosver, including the ies hereto
and thelr employes, while on or in the vicinity of said premises, when caused by any act or omisgion of Lemos, i
employes, or agents, and il any clazm or liabdlity other than from fira shall arise from the joint or otnourring negligence
ol both partiss ‘hereto, it shall be bona by them equally.

1L In the evant any part of mid pramises ia used for the loading, unloading, elorags. or other handling of any in.
flammablo lavida or petroleum products, Lessee shall obeerve and comply with all applicable rules published from time to
tims by the Associstion of American Railroads or sny sucsessor agency relating thereto, and with all applicable laws and
regulations of Stats and iocal governments regulating loading, unloading, storege and handling of inflammable liquids and
the bonding and grounding of railway tracks where sush loading or wnloading is performed, which Jaws, rules and regu-
iotions are bereby made & part hareof as fully as if written out berein, Lessee also agrees that such loading and wn- '
loading shall be dane only through dome openings on cars; and that the rails on which tho cars
and grounded to the piping systam used in connection with such leading or unloading, and insulated rail joints installed
whare there Is evidance of stray electric currents, all at the expense of Lessee, and in & mannor satisfactory to the Reil- .
way Company, Lessee agrees to indemnify the Rajlway Company against all Logs or claims arising ot of or reeulting frem
follure of Lassee to chaarve and commply with the provisions of any of maid laws, rules or regulations, or the requiranents

of this pamgraph.

12, The Less¢e agresa that artificial lighting in puzip houses, warchouses, or othar eaclosures where oil or other in-
flammable fluld supplles are handled or stored, except when in unbroken original containers, shall da by electricity, and
all alectrical installations on ¢aid premises shall conform to and be maintained In zccordance with the provigions of the
current edition of the National Blectrica) Code with respect lo Clasa I hagardous locations, and also in eccordance wi
requiramants of all applicable local ordinances and State and Federal laws regulating electrical installations.

with

18, muumﬁ-umimfmandbdldiagu and a&purtuam in thelr existing slate withoat any
wirmnty, express or implicd, of thélr prowent or future fit, safe or habitahle' condition, and the Rallway Qucopany ehall
bo under ne obligation to srepeir or support the same or perform any duty in respect to the sam¢ mposed by common or
siatutory law or public authority. _

g e

¥

d

. 15. The Railway Company shall in addition have a lien for the rent berein reserved, for the entire term of this
loass, upon all érops grown, mprovements made, and personal property, including housebold goods ezempt from ewecu
tion, of the sxid Leseeo used or brought upon the said demised premises during the continuance of this lease.

» .
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16, This lzase shell rot be assigned, nor shall s8id premises, nor any part thereof, be sublet, nor shall the Lessee con-
sant that the «ams be uded or occupied by any party other than the Lessce, without the prior written consent of the Rail-
way Company. If any of the foregoing conditicns are violated, all of the provisions of this lease ghall be binding upon
such asgignes, sublesses, user, or occupant, and the Lessce hereby guarantees the performance of all such provisions by
any such assignee, sublames, user, or occupant, Nothing in the Iast above sentence ehall be deemed to be a waiver by the
Railway Company of the pestrictions set forth in the first sentence of this paragraph. The provisions of this paragraph
oonstituts @ part of the coasideration without which this lease would not have been made, and kaid provisions, and each
of them, shall run with tha land heroby leased. ' , :

. 17, Tha Lessec will, at his own expense, correct at the direction of the Railway Company any dr‘iun problems oc-
celoned by comstruction on said premizes of any additional buildings or facilities. .

18. Any potice to be given under this leagse shall be mufficiently givan and dslivored if smailed in an envelope properly

or to Fort Worth and Denver Railway Company, Fort Worth Club Building, Fort Worth, Texas 76101,

19. Lessee shall comply with all applficable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling environmental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and its operations hereunder, any .
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines, costs and expenses, including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20. This Agreement is performable in Tarrant County, Texas, and Lessor shall be -
entftlad $o recover its reasonable Attorney's fees in event of default hereunder.

"IN WITNESS WHEREOF the partics have executed this instrument the day and yesr first above written.

Attest: . FORT WORTH AND DENVER RAILWAY COMPANY

Is Manager, Industrial Development & Real Estate -

Attost: PLAINSYEOOP OIL/MPLL, INC.' Z

/ ( .
Attorney for Railwas-Company
Recommendod:
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