
CHARLES H. MONTANGE
ATTORNEY AT LAW

426 NW 162ND STREET

SEATTLE, WASHINGTON 98177

(2O6) 546-1936

FAX: (2O6) 546-3739

8 November 2006
by express

Hon. Vernon Williams
Secretary -
Surface Transportation Board
.1925 K Street, N.W.
Washington, D.C.' 20423-0001

PYCO Industries -- Feeder Line Application --
South Plains Switching, Ltd., F.D. 34890 ~ and
related cases F.D. 34889, 34802, and

Re:

PYCO's Reply to SAW de facto Petition to Reopen
filed November 6 .

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a 'de facto Petition
to Reopen, filed by South Plains Switching, Ltd. (SAW) , on
November 6, 2006. SAW'S out -of -time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW'S November 6
"response" includes a petition to reopen, PYCO has a right to
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply, " to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself is erroneous and misleading.
Because time is limited, the "limited reply" is also included in
Part IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to make it, is
tendered to set the record straight.

Thank you for your assistance.

for PYCO Industres, Inc

Ends.

cc. counsel per certificate of service (w/encl.
Mr. McLaren (for PYCO) (w/encl.)
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Opposition by PYCO Industries, Inc.
to

the De Facto Late-Filed
Petition to Reopen

Submitted by
South Plains Switching, Ltd. (SAW)

in connection with
Transfers of Property by SAW to Choo Chop

PYCO Industries, Inc. opposes the de facto petition to

reopen filed by incumbent railroad South Plains Switching Ltd.

(SAW) against this Board's decision of August 2, 2006.

Relevant Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,

this Board on August 3 served an order among other things

voiding all sales by incumbent railroad South Plains Switching,

Ltd. of its properties subsequent to May 5, 2006 [the date on

which PYCO filed its initial feeder line application (FLA)],

voiding all lease terminations by SAW or Choo Choo Properties

after that date, and ordering SAW and Choo Choo to desist from

retaliation against any shipper filing comments in support of

the FLA. Neither SAW nor Choo Choo sought administrative or

judicial review from that decision.
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Pursuant to this Board's scheduling orders, SAW responded

on September 21, 2006, to PYCO's discovery requests, including

requests for documents bearing on SAW's title, and property

transfers.

On October 12, 2006, PYCO filed "initial comments" and a

"status report" in Finance Dockets 34890 and 34992 noting that

Choo Choo had petitioned a Texas state court to enforce a deed

dated June 13, 2006, which this Board had expressly invalidated

in its August 3 order. In addition, PYCO in its "initial

comments" indicated that Choo Choo was likewise seeking to

enforce lease terminations which this Board had invalidated.-'-

At approximately the same time, PYCO completed review of

the various deeds that SAW had furnished PYCO in response to

discovery. PYCO ascertained for the first time that SAW had

purported to transfer certain leases to Choo Choo Properties in

March of 2006, and had purported to deed out to Choo Choo

additional properties in April 2006. By verified motion dated

October 13, and filed Monday, October 16, PYCO moved to

invalidate all transfers of property interests from SAW to Choo

Choo after December 20, 2005 (the date of filing of the

alternative rail service petition in F.D. 34802), or, in the

alternative, after January 9, 2006. On January 9, PYCO had

served notice to the world that it intended to file a feeder

1 PYCO attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this Board had voided.



line application under 49 U.S.C. § 10907.2

PYCO listed three specific transfers between 9 March 2006

and 28 -April 2006 from SAW to Choo Choo for which it sought

invalidation.3 PYCO did not seek an order invalidating SAW'S

deed to Choo Choo dated June 12, 2006, because this Board had

already invalidated it in this Board's order served August 3,

2006. Nonetheless, Choo Choo Properties (SAW'S alter ego, owned

by Larry Wisener) was (and is) still seeking to enforced its

alleged rights under the voided June 12 deed in Texas state

court.4 This is a not so indirect attack on this Board's

jurisdiction and order; it certainly is contrary to it.

I. SAW's "Response" Includes a De Facto Petition to Reopen

On November 6, SAW filed a "response" to PYCO's motion to

void additional property transfers. If SAW had limited itself

to a "response," then PYCO would be barred from further reply by
*

49 C.F.R. § 1114.13(c) (no replies to replies). However, SAW's

"response" begins by specifically "mov[ing]n this Board to

"revisit and reverse its order of August 2 [sic], 2006, voiding

any transfers from South Plains to Choo-Choo after May 5,

2006."5

Under this Board's rules, a party may file a discretionary

2 PYCO's Verified Motion to Void Additional Transfers, in
F.D. 34890, et al. , filed October 16, 2006, at p. 6.

3 id. pp. 3-4.

4 Id. at p. 5 n.3.

5 SAW motion, p.l, item 1.



administrative appeal, but such appeals must be filed within 20

days of the order against which they are directed. 49 C.F.R. §

1115.3 (e) . When timely filed as provided in the referenced

regulation, an administrative appeal is termed a "petition for

reconsideration." Id. § 1115.3(a). A party opposed need not

reply, but clearly may do so. Id. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order was filed

more than 90 days from the date of that order and is thus

obviously not a timely "petition for reconsideration." An

untimely appeal/petition/motion to revisit, like that filed by

SAW on November 6, is called a "petition to reopen" and is

governed by 49 C.F.R. § 1115.4. Among other things, it "must

state in detail the respects in which the proceeding involves

material error, new evidence or substantially changed

circumstances." The regulation states that the petitioner must

ask for the Board to make a "determination" in that regard.

In addition, if the petition to reopen seeks to produce

evidence, SAW must explain why the evidence was not previously

adduced. 49 C.F.R. § 1115.4, requiring compliance with 49

C.F.R. § 1115.3.

PYCO has a general right to reply to a petition to reopen

pursuant to 49 C.F.R. § 1104.13(a). Because SAW's "Response" is

tantamount to a petition to reopen in its attack on the August 3

order, PYCO thus has a right to reply. To the extent this Board

believes PYCO does not have a right to reply, PYCO moves for the

opportunity to submit the following opposition to SAW's de facto



petition to reopen.

II. Opposition to Petition to Reopen

The only portion of this Board's August 3 order which SAW

seeks to reopen is the portion invalidating SAW s transfer -of

the "wye" property to Choo Choo by deed dated June' 12. SAW

does not attack this Board's declaration that the lease

terminations were void, nor does SAW attack this Board's bar on

future transfers or rescissions.

SAW argues that the deed invalidation is an "unreasonable

requirement." SAW says the deed was dated June 12, and thus

fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO' s filing of a Revised FLA on

June 14. Nothing in this argument presents either "new

evidence" or "changed circumstance." All the evidence and

circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material

error."

But SAW fails to show material error. If SAW'S assertion

that the invalidation is "unreasonable" means that it somehow

unduly burdens SAW, then SAW makes no showing of burden at all.

In its written "Response, " SAW nowhere contends that it suffered

or will suffer any economic harm by reason of invalidation of

the June 12 deed. SAW submits two affidavits (one by Larry

Wisener6 and another by Edward Landreth), but neither contend

6 Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,



that SAW has sustained or will sustain any loss due to

invalidation of the deed.7 To the contrary, both affidavits

appear directed at defending SAW's transfer of various PYCO

leases to Choo Choo.8

On the record, the only . "burden" imposed by the

invalidation "requirement" is that Mr. Wisener cannot insulate

his retaliation against PYCO from this Board's jurisdiction.

But that is hardly unreasonable.

. The only grounds other than "unreasonableness" that SAW

offers to justify "revisiting" and "reversing" the August 3

order is that the date (June 12, 2006) of the deed conveying the

"wye" to Choo Choo was after the Director's dismissal of the

initial FLA (in F.D. 34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable if PYCO did not agree to buy
unspecified SAW property.for $5.5 million. Mr. Wisener is still
trying to be true to his word, as shown in - his state court
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petition to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything-substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW.

8 Even there, the affidavits show no loss to SAW by reason
of any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to retaliate against PYCO. for seeking relief before
this agency.

6



indication" that PYCO would file a revised FLA prior to June 14,

and that the sale was thus lawful when it occurred. See SAW

November 6 "Response" at pp. 2-3. On SAW's logic, the sale

would have been lawful on June 1, or June 15 as well, or on any

date up to August 3, 2006. After all, STB did not issue an

order actually barring or voiding any sales until August 3.

SAW basically contends that a party must formally seek an order

preserving status quo, and that any sales an incumbent railroad

makes before the status quo order is issued are "tough luck" for

the shipping public.

SAW cites no case in support of its position at pp. 2-3 of

its "Response." SAW's legal argument is confined to pages 9-10

of its paper. The legal argument does not appear to be directed

at the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages 8-9 of its Response.^ SAW's

9 At ' page 9 of its response, SAW does claim that in
Railroad Adventures [sic], 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail
operations. Perhaps SAW intends this case as support for its
argument. In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing
agreement, and indicated that it would take into account certain
other property transfers in its valuation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the. same proceeding, Railroad Ventures, AB 556 (Sub-
no. 2X) and F.D. 33385,. served October 4, 2000, af f d Railroad
Ventures v. STB. 299 F.3d 523 (6th Cir. 2003) . In its October
4, 2000 decision, this Board invalidated the purported
alienation of utility crossing rights (both above and below
surface) from the surface estate of the railroad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
assurance that rail operations will be unhampered unless the



argument is disingenous and lacking any logic or precedential

suppport.

Even if the initial FLA was dismissed by the Director on

June 2, that dismissal was not without prejudice to re-filing,

and moreover was subject to appeal to the full Board. PYCO in

fact timely filed an appeal to the full Board on June 12, 2006,

the same day as the deed. The general rule in abandonment

proceedings is that if a proceeding is still subject to further

review, a rail carrier disassembles its line -"at its own peril."

E.g. , NYCECD -- Adverse Abandonment -- New York Cross Harbor

Railroad, AB 596, served Aug. 28, 2003, slip at p.7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d 74, 75-76 (7th Cir.

1987). That is, if .the rail carrier actually purports to sell

off parts of its rail property, it bears the risk of having to

re-assemble it. There is no reason for a different rule on

FLA's before the-Board, and that essentially was what STB held

on August 3. Any sale by SAW between June 2 and June 12 was

just as much at SAW's peril as were sales from (at least) May 5

offerer possesses sufficient property rights to determine
unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way'." Slip op.
at 10. The Board also invalidated the sale of an acreage to the
Park District on the grounds that it "contravene [s] our
continuing and exclusive regulatory jurisdiction over the rail
line prior to its abandonment." Slip at 11.

In short, SAWs reliance on the Board's January 2000
decision is misplaced in light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railroad Ventures, not a material error
in light of it.

8



to June 2, and from June 14 onward.

In any event, SAWs claim that the sale was "lawful" when

made is not the real issue. Even assuming arguendo the sale was

lawful when made (i.e., not void ab initio) . it could still be

subsequently voided in order to protect this Board's

jurisdiction or to accomplish the purposes of the ICC

Termination Act. Thus the question is not whether the sale was

void when made, but whether it was subsequently voidable. While

PYCO believes the sale void when made, it clearly was

subsequently voidable for a variety of reasons.

For example, the order voiding the sale of June 12 was

issued in a variety of proceedings (including PYCO's F.D. 34802

alternative service proceeding filed in December 2005, PYCO's

F.D. 34889 alternative service proceeding filed in July 2006,

and PYCO's F.D. 34870 complaint proceeding filed in April 2006).

Indeed, this Board's August 3 decision specifically notes that

its action voiding the June 12 sale, rescinding the lease

cancellations, and enjoining future sales or transfers will

preserve the status quo in the Complaint proceeding. August 3

Decision at p. 7. Whatever SAW says about the feeder line

proceeding, the Board clearly has jurisdiction to preserve the

status quo in the Complaint proceeding (and in the alternative

service proceedings as well).

In addition, SAW had notice from January 9 that an FLA was

coming. In abandonment proceedings, this Board has voided

transfers undertaken by incumbent railroads during the course of



abandonment proceedings but before the filing of an actual offer

of financial assistance ("OFA").10 As we have said, PYCO

advised SAW on January 9, 2006, that it intended to file a

successful alternative service application with a feeder line

application. PYCO's alternative service application was

successful in F.D. 34802 as of January 26, 2006. SAW thus is

properly deemed as on notice from January 9 that any subsequent

transfers would be voidable at the request of the feeder line

applicant. .

In this Board's October 4, 2000 Rail Ventures decision (AB

556 (Sub-no. 2X) & F.D. 33385, aff 'd Rail Ventures v. STB. 299

F.3d 523 (6th Cir. 2003), this Board indicated that there is a

"presumption that all the [iricumbent railroad's] property is

needed to provide effective transportation services" in the

context of a forced sale proceeding. Slip, at 10. The Board

further indicated that the incumbent railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g.. Rail Ventures. AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, aff'd Railroad Ventures v. STB, 299 F.3d
523 (6th Cir. 2003) . In the Railroad Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of utility (air and subsurface rights) from the incumbent
railroad to an affiliate. Just as PYCO notified SAW (and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant in Rail Ventures evidently
provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.

10



the case in an expedited proceeding with limited discovery

opportunities, much less limited time to digest responses and

move for relief before this Board, such as is manifestly the

case at bar. In all events, SAW has not carried its "heavy

burden." Indeed, SAW could not possibly carry the burden as to

the property transfers directly affecting PYCO. Those transfers

were clearly designed to allow Mr. Wisener through Choo Choo to

retaliate against PYCO's rail dependent operations and put PYCO,

historically the major user of SAW's rail services, out of

business. The record shows that Mr. Wisener d/b/a Choo Choo

through his attorney Mr. Gorsuch (who represents both Choo Choo

and SAW) not only served PYCO with notice of lease terminations,

but also pursued litigation in Texas state courts to exclude

PYCO from the wye, and to oust PYCO from its utilities and

crossings necessary to operate Plant No. 1, in direct

contravention of this Board's order of August 3. As SAW/Choo

Choo/Wisener actions right up through the instant de facto

petition to reopen indicate, Mr. Wisener still, aspires to shut

PYCO down. Putting PYCO out of business will hardly help any

successor railroad achieve successful rail operations, and it

diminishes the value of SAW by depriving it of its major

shipper.

SAW's transfers serve no rail purpose. SAW's June 12,

2006, transfer of a portion of the "wye" which serves as SAW's

major north-south lead to other shippers to Choo, and

SAW's March 9 transfer of utility rights under and over the SAW

' 11



yard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which Rail Ventures alludes (see note 9).

In SAWs de facto petition to reopen, SAW at one point

claims to have an operating agreement with Choo Choo. In its

discovery response furnished PYCO on September, 21, 2006, SAW

furnished no evidence of any operating agreement with Choo Choo

permitting SAW (or any successor to SAW) to operate on or over

any of the properties conveyed by SAW to Choo Choo anywhere,

whether that property was the "wye," the alleged "vacant lot"

with a portion of line crossing it, or the lead serving 84

Lumber conveyed by SAW to Choo Choo.

If SAW has any operating agreement with Choo Choo, it should

have been produced to PYCO. Absent production of one, the only

presumption that can be made on this record is that SAW in a

variety of transactions with Choo Choo in 2006 sought to sever

rail customers from rail service.

IV. Correction to Record

SAW makes many comments in its "Response" and SAW's

witnesses make many statements in their affidavits which PYCO

believes are incorrect. However, since replies to replies are

not permitted, PYCO will not offer argument on those points.

Nonetheless, there is one aspect of Larry Wisener's affidavit

which is a complete misrepresentation. PYCO moves for leave to

file a limited reply as to that, and the reply is as follows:

On the last page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million. PYCO' s

12



executives have already supplied sworn testimony denying that

allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration

of Robert Lacy, H 2) in F.D. 34890 filed October 19, 2006. But

Wisener purports to annex a confidentiality agreement signed May

10, 2005., ' by PYCO's Robert Lacy,, and a document entitled "Rail

Sale Proposal Portions of South Plains Switching Ltd." Wisener

implies the 2005 confidentiality agreement relates to that "Rail.

Sale Proposal." He evidently seeks thereby to bolster his claim

that PYCO made a $5.5 million offer.

But Mr. Wisener's "evidence" is an unconscionable

misrepresentation of the documents. The "Rail Sale Proposal"

document Wisener annexes to his affidavit was sent to PYCO's

Lubbock counsel (Mr. McLaren) on June 8, 2006., by SAW'S rail

counsel (Mr. McFarland) , and not to Robert Lacy by Ms. Wisener

in May 2005_ as Mr. Wisener seemingly implies.11 This is

manifest not only in the actual fax Mr. McLaren received from

Mr. McFarland (attached in Exhibit A), but on the face of the

"Rail Sale Proposal," for it refers to a sale of track to 84

Lumber, which subsequent discovery suggests refers to SAW's

sale of 84 Lumber trackage to Choo Choo in April 2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 SAW's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992. In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
solicited Pioneer on essentially all of SAW's lines.

13



formal offer in response to the "Rail Sale Proposal" which Mr.

Wisener appends to his affidavit. That offer, in the form of a

letter faxed to SAW s counsel (Mr.'McFarland) on June 15, 2006,

is also presented in Exhibit A. In this June 15 response, PYCO

did not offer $5.5 million for SAW. PYCO instead offered

$2,094,000 for all of SAW, or $435,000 for "Alternative Two."

These figures were consistent with the numbers PYCO presented in

PYCO's feeder line application, as then pending. PYCO has not

subsequently withdrawn its offer of $2,094,000. PYCO to date

has received no response from SAW (other than lease terminations

and state court trespass litigation by Mr. Wisener d/b/a Choo

Choo).

The point is that Mr. Wisener's use of documents in his

affidavit is like the thirteenth chime of a clock. It is all

mixed up and utterly misleading. Such chimes not only

themselves are false, but call into question all that came

before. As with a broken clock, Mr. Wisener's affidavit in

general should not be accorded any weight.

The only offer PYCO has made to SAW is set forth in Exhibit

A. So far as the record shows, this is the only formal and

reliable made to SAW assets for its rail assets in Lubbock by

any party, including specifically PYCO.

V. Conclusion

SAW has failed to show material error in the August 3

decision. SAW's de facto petition to reopen accordingly must

be denied. On this record, the SAW system must be reassembled

14



at least to the extent sought by PYCO in order to operate it for

rail purposes.

Respectfully submitted,

CHarfT.es H. Montange
for PYCO Industries, Inc.
426 NW 162d St.
''Seattle, WA 98177
(206) 546-1936
fax: -3739

Of counsel:
Gary McLaren, Esq.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413

(806) 788-0609
for PYCO Industries, Inc.

Exhibit A -- PYCO June 15, 2006, response to SAW solicitation
for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006
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Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition upon the following counsel of record by express
service, next business day delivery, this 8th day of November
2006:

Thomas McFarland
208 South LaSalle Street, Suite 1890
Chicago, IL 60606-1112 (for SAW)

William Sippel, Esq.
Fletcher & Sippel
29 North Wacker Drive, Suite 920
Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTL)

William A. Mullins, Esq.
Baker & Miller
2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esq.
Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600
Washington, D.C. 20027
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Exhibit A

Only PYCO Offer to SAW (June 2006)

SAW Solicitation of Offer (June 2006]



Fax Cover Page

To:

From: Charles H. Montange
426 NW 162 St.
Seattle, WA 98177

(206) 546-1936
fax: 546-3739

Date:

Message:

Attached page(s):

************************

The attached sheet(s) may contain privileged or work product
information, and is/are intended only for the person to whom
this cover sheet is directed. If the reader of this message is
not the intended recipient, please do not read or disseminate
the attachments. If you have received this material in error,
please immediately notify me by telephone and return the
original material by U.S. Mail. Thank you.



CHARLES H. MONTANGE
ATTORNEY AT LAW

426 NW 162ND STREET

SEATTLE, WASHINGTON 98177

(2O6) 546-1936

FAX: (2O6) 546-3739

15 June 2006
by fax

Thomas McFarland, Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal

Dear Mr. McFarland:

This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal" for portions of
SAW's assets in Lubbock, which you faxed to Mr. McLaren on June
8. • .

In settlement of all litigation, PYCO is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in, the feeder line application, for
the prices stated therein. The "Rail Sale Proposal" which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain how SAW proposes to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old .FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"
bid of $5.9 million. PYCO's calculations show the maximum value
of the entire SAW system is about $2,094,000. The "Rail Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of $2,094,000 for all SAW's
remaining lines in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer



shall be deemed modified if and when PYCO modifies the values
associated with, or the property included in, its feeder line
application statements. The offer is also contingent upon any
required STB authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations.

Please advise how you wish to proceed.

Ver^trul

CHarles'&. Montartge
for PYCO Industries, Inc.

cc. Mr. McLaren
PYCO
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FAX

To: Charles Montange
Fax #: 206-546-3739

Copy: Gail Kring
Robert Lacy
744-3221

Re: PYCO/Railroaci
Date: June 8,2006
Pages: , including cover sheet

Chuck, Gail and Robert:

Attached is a copy of the bid package received from Tom McFarland via telefax this morning,

Gary R. MeLaren

From the desk o(...

Gary R. McLaren
Attorney at Law

Pfiillips & McLaren, L.UP.
3305 66* Sweet. Suite 1A

Lubbock, Texas 79413

(806) 788-0609
Fax: (806) 785-2521
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Rail Sale Proposal
Portions of

South Plains Switching, LTD. Company
Lubbock, TX

Introduction j
' ' '

Description of Property *>r Sato
— "̂ ™~"" ' ' I . i -r« .7T

The property for sate consists of rail track generally located south and west of the BNSF
south yard In Lubbock. TX The original sate was made from BNSF to SAW by Sate
Agreement for Sate of Certain Assets, Rights, and Obligations of The Burlington
Northern and Santa Fe Railway Company to South Plains Switching, LTD dated May 3*
1 999. Provisions In this sate agreement will be assigned to any new rail line owner.

SAW operations are on both Bides of BNSF main line in Lubbock, TX Crossing of
BNSF to connect these properties la done on a regular basis by SAW obtaning dispatch
authority from BNSF.

Interchange between SAW and BNSF is made in BNSF South yard aa mutually agreed.

Buyer accepts the rights and obligations as set forth in the provisions of the Sale
Agreement for Sale of Certain Assets, Rights, and Obligations of the Burlington Northern
and Santa Fe Railway Company to South Plains Switching, Ltd. Co. dated May 3, 1 999,
Quit Claim deed given for property. Bill of Sale given for ell tracks, etc., as received tram
BNSF.

All SAW operating property except those retained below, but including PYCO leases
#6793, 8676, PX9M2025, PX91-12021, 4536 and 4677(copies attached).

Some track and property outlined in the Sale Agreement of May 3rt, 1 999 has already
been sold, or will be retained by SAW. The sold property and removed trackage in
general was non-op*ratiorwl and was sold to wnov» tax liability.

Description of Property not for Sate

Properties to be retained by SAW are as follows:

A portion of the Orchard Lead track (see attachment A)

Track 380 wtth adjacent side tracks and the shipper/receivers located along those
tracks.

A portion of Trade 9420 West of Elm Street (aold to &4 Lumber) see attachment A
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Trade 4, 7, and 12 (Buirt$ properties in Rjgatten)

Non-operating leases currently in litigation

Track 340

Boxcars used for equipment storage in Lubbock

Locomotives and maintenance of way equipment and tools

Qtvialona of Revenue Paid bv BNSF to SAfl

The line sate agreement between SAW and BNSF outline* the divisions of revenue paid
by BNSF to SAW. There are two different sets of payments; one for cars waybilled In
shipments leas than 27 cars and a different set for cars waybilled in shipments of over
27 cans.

Provisions (n the aale agreement provide for annual adjustment of divisions of revenue
paid by BNSF to SAW

Union Pacific Traffic

Most traffic interchanged between SAW and BNSF moves under BNSF rail provisions.

There la an operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP. There are no
payments mode by UP to SAW. All payments are made from BNSF from their revenues
obtained from the UP.

Free Time op Equipment

Free tima for cars interchanged between BNSF and SAW are covered in the sate
agreement Free time. Is 120 hours.

SAW maintains their own "price and condition sheet" setting forth such things as free
tlmt, demurrage, storage of cars, local switching ehargea «t& A new buyer would need
to publish their own price and condition sheet.

Electronic ,jnt»rchanQ« of Cajg

It Is very Important for a rail line Interchanging equipment with BNSF, to have electronic
interchange. This function '» being performed by SAW through RM) an outside firm,

BNSF also provides an interchange package should a buyer decide to work direetfy with
BNSF. *
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Locomotive*. Maintenance of Way EmilBment

Locomotives or Maintenance of Way equipment or materials would not be part of the
sate. SAW doa$, however, have a number of operational locomotives and it to possible
that two of these units could be sold aa a separate agreement

BNSF Rtoht el Pi

The BNSF has first right of refusal, wtth their response due within 60 deys of an
agreement between SAW and a new ra9 line.

Qfltor Condition*

The following offer conditions exist:
Minimum offer $5,900,000.00 (this haa been met)

Response due on or befor»12:00 Noon, June 16, 2006.

SAW may elect to reject any and all offers:
Response to be made to:

Mr. Thomas P. McFarland
208 South LaSalte Street, Suite 1890
Chicago, Illinois 60604-11 94
Phone: (312)236-0204
Fax (312)201-0695

Attachments

Attachment A Maps
Copies of PYCO Leases
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WWaT • PRIVATE CROSSING CONTRACT I

This AGRBE14RNT, made *'« *** **Y *r . ***** IftJ* between j
Fort Worth and Denver Railway Company, party of the first part, hereinafter called "Railway Company'' and I

fiiste CtaVttiSto fail HU3L laW* !^•tiajB^a^"^^ ^aw^*waiB^B^^^^B^a»^-^^ '̂ ^amr ^^a^aw^*V ^ajaja^r^f _ _ _ i|T .= _ , party of the second part, •

WTTNESSETH: That, WHEREAS, Railway Company controls and operates a line of railway through va>
ious cminiia in the State of Texas, and maintains along the right of way thereof, fences for the protection of property
aad the prevention of Injury to persons and animals; and,

WHEREAS, party of the second part owner, is in charge of a certain tract of land kxated in the County of
"• I

.-.—. , State of Texas, and adjoining the right of way of Railway Company, and is desirous >

of having a private crossing over said Railway Company's track aad right of way at Mik

NOW, THEREFORE, in consideration of the premises aad the promises hereinafter T»"fc and to be per- i
formed by the parties hereto, IT IS AGREED: j

1. For and in consideration of the sum nf , ^lit- * IBM^^B ^_ • » « > • » < » ^> » m^ * * * Dollars I

(T ft^*** ) receipt of which is hereby acknowledged by Railway Company, party of the second part !
will within thirty (30) days from the execution of tbU contract, under thesupervision.of Railway Company and
In compliance with the mmircments of^Raflway Company, construct BstMNHjHslMMMNMBpBlMpBV"*"
1UHBltggHRfBltOtfll!lQI&ll*tHRBt* a crossing over the right of way and tracks of Railway Company at I
following torarVm, to-wafc

Ml Wt *JM* Mb «•»*

as shown on blue print narked "Exhibit A", attached hereto and made a part hereof. The saidlw
crossing, iftHHilHt9i^H^fffffffiff^fift^^o be installed at the sole expense of party of the second
part, aod party of the second part further agrees to maintain saidjpaVaMpllMlll cnsiing with all appurtenances
that may be required, at its sole expense and without cost to Railway Company; provided, however, Railway Com-
pany, in the event party of the second part fails to keep taidgjMWPIMlft wearing in good repair, shall haw
the right to repair the same at the oost of party of the second part, aad party of die seoaad part shall pay the full
cost of inch repairs within twenty (20) days of receipt of bill therefor from Railway Company.

3. Farcy of the second part agrees that it will at all tunes indemnify and save harmless Railway Company
any low of or damage to property, and agsinst all <>!«»«**; A*i»t>ii^ actions or cause* of action growing out

of the loss of or damage to property, or injury to or death of person?, resulting in any manner front construction,
maintenance, use, state of repair, or presence of the crossing upon Kapway Company'̂  premises (except where
such loss or damage to property or such injury to or death of persons is directly caused by the sole negligence of
Railway Company), and snail promptly pay to Railway Company the fuU amount of any damages widen Kailway
Company may sustain and incur, or become EahJe for. and all «umswhich Railway Company may pay or be com-
peUca to pay la settlement or satisfaction of any such claims, demands, action*, or causes ox action; ii bong fuOy
understood and agreed that Railway Company shall not be liable for any damage to the crowing howsoever caused

4, If at any time party of the second part fails or declines to keep the agreements herein contained, Railway
Company may annul and caned this agreement by giving five (3) days' written notice to party of the second part
to that effect; and likewise, at any time, at Its owo option, upon giving ninety (90) days' notice In writing to j—"~
of the second part, its assigns and successors. Railway Company may terminate this contractjl '" """•' '""•

ipHfc*aW|MIM*9*e
5. It b further agreed and M&dmtood that this is a covenant to run with b^ laM of party of the second pan,

its, hit or tMr heirs, executors, administrator* personal representative*, fucoauors or assigns, and shall be binding
upon •**"»- '

As OM of d>e considerations herein, it is expressly agreed and understood mat this Contract is made on behalf
of any successors or assigns of Railway Company, and that the same is also made on behalf of and inures to the
benefit of any other person, firm, corporation «r railway company who may at any time ran trams over or in any
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ff .intr or way operate the tracks and property of Railway Company; and as to such persoxa, firm
or railway company, whether operating the same in any'ma^ J waTby oradc^oflScrd
party oJt^^^ohl^hi^aspiovieW tobj the tcn» rf t&

V I H H a V a i B a*fe v '••v v *••»** ^^Mt*—*»»•<* ^ «• *

Attachment to Pag* ^ cf Ptivfttt Crossing Contract Kit* PUIia Coopewtiw Oli NLU,
Inc., dated March 30.

Gcoeial AlUAcy

STATE OF TEXAS 1

COUNTY OF TARHANT j

BEFORE MB, the undersigned authority, DO this day penoaaUy appeared.

known to tne to be the penon vrbose name ia Bobtoibed to the fcaregoiog instfument, and acknowledged to me tbat
he'executed the ume tor die purpose* and coarideradon thereto exprened, in die capacity themn listed, and as
the act and deed of tald ccnporatum. '

GIVEN UNDER MY HAND AND SBAI, OF OFFICE thia

STATE OF TEXAS )

COUNTY

Publla la ud far T«nu C«wlr. Tteu

rc^^-«^4
BEFORE ME, the undesigned authority, on this day pertsmally

, known tome to be the penon Whose name

is subscribed to the foregoing instrument and acknowledged to-Be **"> {¥***" m~»ent*A the mm- for
the purposes cud coniidcratioo therein

GIVEN XINDER MY HAND AND SEAL OF OFFICE thu tlu^3S5fc_day ~' {Z^f^f/ 1Q0
~ j/7' ' / ' H J

^\^/^A*^t^V

MU»budf«r_

j
6. Tola contract and all its pfoviaiona chall tenittata Julf 1» 1#2« |

7 Tt ia aecetd that »atty of the aeCond pact ahall tebbntt* tha Railnay Coopany
for uy «penata iallwaf cWany lacar* Incident to th* iiutallation of tbU crossing,

8. It ia further agreed that the -weawat of teafflc acrosa taitf Railway CcBq>any«a
tracka will iU bT-adTat a«ch tiaves that it will iatetf «e with wov^nta " —i»«
or cala Aa «»ploy<« of party of tfu second part will precede each «ovem«i
acroaa Uadka to «ata certain there ia aaple ti« to get aeroaa aaid tract*
poaetbility of being atmcl by eogloea or car a«

i\

' i
APPROVED AS TO FORM:
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r'ot way operate the tracks and property of Railway Company; and aa to nich persons, firm, corporation
i«, Mihwonv, whether operating the same in any manner or way by operation of law or otherwise, said

ates Kmseff aftrovMedfar by the terms of thii contraeL
B ^^^fc ^Mtt^^^^ft fe^aM^ta ̂ ^f .̂̂ 4 .̂ ̂  ^^^£ fefeM^^tf

3F, th^artieTEerSo ̂ Sfcn-^tfff^rSSte^eStSsxd on the day and
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^s^^S
APPROVED AS TO; FORM:

STATE OF TEXAS' 1

COUNTY OF TARRANT j

BEFORE ME, the underagned authority, on this day personally appear ***,

biown (6 ine to, be thVperioa whose name is subscribed, to the. fgqtgoisg instrument^ and acknowledged to xnc that
he 'executed the s«i4e tor the purpose* and consideration therein expect ted, in the capacity therein autcd, and as
the aet and dted of sa|d corpcaratioa, : ;,• 'f. '

••»OIYEN UKDER Nfr HAND AND SEAL OF OPFICE thu A>
M-

STATE OF TEXAS

COUNTY

BEFORE ME, the undenigned authority, on this day penally appeared

lot T«rau Oeowy, TUH

it subscribed to the foregoing inrtniioent and acknowledged to-, me thi*
die purposes and consideration therein expressed.

GIVEN UNDER' MY HAND AND SEAL OF OFFICE thii tW

, known to me to be the person whose name

J^g y»HM> fpf

Momy Mlfefe
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> , CONTRAQ FOR PIPE LINE

ACROSS OR ALONG RIGHT OF WAY

yprf AGREEMENT, M^f*^ and entered Into ea <rf ____ ̂ n,

betweea FOET WORTH AND DENVER RAILWAY COMPANY, hereinafter called the "JUUwy," tnd

of £i6L6.naC/i. State of
hereinafter caled the "LfeeneM."

1 ; TB

,aadnponthetenne
!

And ooBditioitt haftlntftaraeCfortb, Railway henby grant* unto Licensee Uemaf to eater upon the pnmtae of Raihny at or "*-»

.....and conitroot and tbtrftaft* maintain acme or

ak»j «ld pnmiagi at tbe eole ttpenae of Uoeaae*, » ,̂ »W^tf - (~X2 — ) lack pipe line to b* «*d for eonTByinf

—.....mly, the loeation of wld pip* Unt being shown in cod oo tlif Raihnj'i pint

ttUehad, ..,. ........ ̂  - ..«.„„.„.„„ -- _ utd mode a pert howrf.

»)tartdk(qind»bi^
or tmalB of lUilwsy vliv* It peMn under tb» IMM w»d «flt lea ti«n tluee (8) fat Wow tit* surface of tta peond »t my prfBt M lUitay'g property.
If the mid pipe Uae eUQ be of » dumeter fow {nehei or Urger UM portico of «UM diteeUy uadw tbe sud tnok or tmata, tud wider the re*dbed

f, ihd b« Ol cut Iran or other B«t«H*I of upprored rtrengti.

9! "Itfl Mid pipe Hoe ihtll be onutnotod end nul&iAliMd in nub manner end ei nek Hate or timce *"** of meh neteifebi M ebeH meet
wttb the appmrel of the Bnp«riaUDdent of Beihnx, and M ih«ll wt hinder, deliy or efidftnpr the openiioa of eaghMe, taint, eea or bu^nesi of
m&imy ot« ft* triflk or tnelo now UM er beneftar Uid on said preaiaea, or lBeayminoeraterferevithtb^ineeDtorfntureiMoftbeie^nj«&iNt.
The LiaenMe tnefl not eBttf opo&wU prttnleesforthe poipoaaof oonitnietiB
noticfl to Superintendent of R*il«r*7, end then e denfrnehid lepMMatatiw oi BAJlwft/ mey «v«we or insp*ei ell af Mid work eait prcjtmei, et the
eq»eote of lioeo***, eadperformene* of eueh wait ebdl b« eub)eet to Ui approve]. If deenwd Decenary by Beflwey 10 to do, Uotnt«« (boll, «t the

of Tj^niioa, euopon the etld tnwk or tncta, en directed by Haflwiy, wfafla the «ork of eonitruetioK, "•'"**'"'"» of maovinc aid pipe line

Li the event the pipeline ihiU be owd to cany any liquid or other robetacoe under p^nure, udehafl be located under eny track or within
forty-fire («) fbtt oY tay tack; bridge or Structure of the Railway, the pipe line ghall be oonatraeted end maintained etrietly in ecoonUao* with
Railway's PUo No. >»??*(> B, copy of wfafaa eheB be ettecbed to, iad thereby become a pert of,

Is OMO Railway ehefl, afUr.eaid pipe line het been eonttrtieted, bintd upon its prannees any aitdlrtanal track or took*, or etroctures, or mate any
ehaogee In erittlnj track* or ftruetene over eud pipe liae, the rjoanaee ihaO, at oace, at itt own expense, make neb changes in ite nid pipe line at
may be nettttuy to make the atne eonform in ito relation to (aid new tracks or itruotoiv, or changes la exlstta* traeb or rtrueturee, fat aD rapeoti
to (he oondttloDe beieift requlrad for «ald preseat traeke oretniotwee, or u may be nouind by the RaBway.
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Aarifra *T Tn *>»* «T«nt "V aathndic tbttralTali or other elactriol jaoundlm pitwi It ingufled ID oonMttion witi «ld pine HM whlth in tie i
[BaJ°T*y *" "y »*y tatafa"" *<^> any tittn dyniU, Ubphont or tdamuh lino, or other ftaCIUn of Raihrty. the IJoecaee lamedirtdy

(o Indf"*'̂  aad »v* byunlegi Btlhraj from ud tpiuA ay dunages, eUtmi, boa, urits or expenses IB u»y miniiEr uidng from or
trowim out of laterfveaM «ith th« il̂ iab, uUphtm* or tekpapb lin« of Railway by tie operation, uae or ototenoa «f *ay neh grounding aymem.

Aimcu *J The UMMaelvdw eoveoaAtauulapeei tt ill tUa« during the cxbtence of «ld pipe UM irpoatlMpnBBiMiof Ruhriy tokeep*ad
m.iirfmin tho aofl ovw UM MUBO tkoroojlUy ooff»px4«J, and the gnde even with the *dj»ant wrf Mt o( th* gnrand, ud tiiat ItaoiM «U1 «t «0 Unu*
reloMt, ptotwi, Iftdomnlfy *cd Kiwe humlcBB R*lhrty from mfl olilm* densadi, iud|nenti,kHi,«Mt>aiu)eipe&Ki,(orJit]aTtoo*dtsiliof toypemii,
or lo« or damtc* to tht propttty of toy penon or penoai whensoever QndudiJif both parties bereto tnd tbir tmploya), in 07 manner triilqg (nm
or pavlnc ou» of In whole or IB put, the ooEBtractian, rtcongtmctum, milnWinin^ opention, reptir, chance, Mtet^rr, OM at no»T«l of wid pipe
lias or the miteUtnoc of eofl *nr the ma* whether e»UMd by the jwglijsnra of th* R*ilw»y, i to Mmati or oaployce, or otiberwiae.

6: IftMealt*ihiaw«ll ladflittMy comply with afl the tenas, eoveoiati, and «*dJtlom heron art forth on the pert of LtaaMC M be
tovpUed with, the liotote hertia granted by Rtdlwiy thtll oantinna ia forot to the foil oplntloa «f the period of one (!) year from the

l, tnd tbamftar unUJ ten&lMted, 19011 not leas than ilrty (60) days' written notioe by eiUia: party he«4o to the other, but if lioOBM* ih&U
fail to perform any of th« oovewutte herein contained, Ballwa; ihall have the rijht to terminate this UOBOM forihwlUt and without notice. Any notice
bfrnfai pa-vfcM *" •tt*n N mfliqqrUy gi^wi i^>d ij^Uygmd if m«il«i in m ea»dap« pmyqjy rtempy< i>^ <ul<lt«aMa to neau^e. Upon the tonnination
of tbia limnm IB any of the modes aeidn provided for, Liot&aee aball, at it* own expense, opon beloc nrf&d eo to do by Railvay, natove said pipe
line Iran said premises, and wetcre the poviul to ft safe and level condition, and In MM of it* faOw» to to do, the Raihray may at its option, either

Avnou 7; The LbeoMsahall not transfer or uatgntiiaHeenaewHlwHt the written eonaut of Railway. Ttaaaidh'oaB«ealiaIloebiadinguponthe
hen, panoml ltpwoont*tive», ottoman and uttlfu of the partiM hereto.

IB Wmtte Wnnor, the paitiea hereto hay* canstd thai afreement to be mooted on the day and year fint herein written.

ATTEST:

fiseretaiy.

By-

POET WORTH AND DENVER RAILWAY COMPANY.

"i S

APPROVED 18 TO FORM:

Iu

Attorney.
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PIPELINE PERMIT

'* EX91-12025

BURUNGIDN

P: 16-34

THIS AGREEMENT, made this day of April 91
BURUNGTON NORTHERN RAILROAD COMPANY, a Delaware corporation, hereinafter called 'B JrJÎ ton-, and
j>i.̂ « eaatieraeive Oil Mill _ •_. hereinaftar called "Pemuttee", whew addrts is
2901 Avenue A Lqbboek Texas 79408 _

WITNCSSCTH:

. . BoHlngtun, for and In consideration of the fe« herein provided to be paid by Permittee to Burlington,
and of th» covenant* and pfomises hereinafter made to be observed and performed by Permittee, does hereby
grant to Permittee license and permission to excavate for, construct; maintain, and operate

Overhead Conveyor Structure

hereinafter referred to as •Facility" upon, along or across the right-of-way of Burlington, underneath the
surf ace thereof, and under the tnxte of Burlington, as the case may be. atornear t.»bi»orfe _
Station, In the County of LubbocTc State of Team , to be located as follows, to wit;

MP 339.0

to Red

Exhibit "A", dated & 1001 and by this reference made a part hereof.
on the olat attached hereto, marked

Permittee In consideration of such license and permission hereby covenants and promises as follows:

1. For this Permit, Permrttec will pay Burlington, in advance, the sum of four Hundred Fifty Dollars
($4SO) for the entire time this Permit remains In effect and Permittee will also pay or reimburse Burlington for
all taxes and auetsments that may be levied or assessed against said Facility. Burlington reserves the right to
change the fee on future Permits at any time without notice. This provision shall in no way affect Burlington's
right to terminate laid Permit pursuant to Paragraph 10 hereof.
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'" a<Cordanct *"• *t ******* Prided in application dated
4 1991 , heretofore approved by Burlington. Permittee shall fill in the excavation and

restore the curfac* of the ground upon whkh the Facility it located to its previous condition subject to the
Division Superintendent* i •pproval. Said Superintendent shall have the right at any time when in his/her
judgment It becomes necessary or advisable to require any material used in th* work to be replaced with Ilk*
material or with material of a more permanent character, also to require additional wo* or chang* of location
of said Facility ts a matter of safety and/or appearance, or on account of additional tracks being laid, change of
grade thereof, construction of a building, or for any other reason whether or not connected with the
operation, maintenance, or improvement «f Burlington's railroad, all of which shall be done at the expense of
Permittee in the manner herein provided.

3. PermlaeesrwdlgiwtotheWvisionSuparirteTKte^
to be done by Permittee in the excavation for. construction, reconstruction, maintenance, repair, change of
location, or removal of said Facility, and shall conduct said work in such a manner as not to interfere with the
maintenance and operation gl Burlington's railroad.

In the event that Burlington, at the request of Permittee, agent or contractor of Permittee, or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or Incur* any expense whatsoever on account of the excavation for, construction, reconstruction,
maintenance, repair, change of location, removal of the Facility, or otherwise, Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision, Such work is to be performed by Burlington
employees and the cost borne by Permittee.

.5. (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at 1-600-S33O691 (a 24ftour number) to determine if fiber optic cable is buried anywhere en
Burlington's premises to be used by Permittee, if h is. Permittee will telephone the telecommunications
corapanyGes) involved, arrange for a cable locate*. and m»k« arrangements for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises. In addition to the liability terms
elsewhere In this Agreement, Permittee shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoever (including, without limitation, attorney's fees and court costs and expenses)
arising out of or in any way contributed to by any- act or omission of Permittee, its contractor, agents and/or
employees, that causes or in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee,'*nd/or its contractor, agents and/or employees, on Burlington's
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication companies).

6. In the event any cathodic ejectrolysis or other electrical grounding system is installed in connection
with the Facility which, in the opinion of Burlington, intarfera with train signals in any way, telephone or
telegraph lines, or other facilities of Burlington, Permittee, upon being informed by Burlington of such
interference, shall forthwith ditcontinue^peration of and remove said grounding system, or take such steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to Indemnify and save
harmless Burlington from and against any damages, claims, losses, suits, or expenses In any manner arising from
or growing out of interference with the signals..telephone, or telegraph lines of Burlington by the operation,
use, or existence of any such grounding system.
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7. Permittee shall md hereby releases and discharges Burlington of and from any and all liability for
damage to or destruction of said Facility, and any other property of Permittee located on or near Burlington's

premises, and Shall and hereby assumes any and all liability for injury to or death of any and all persons
whomsoever, including officers, employe**, and agents of the parties hereto, and loss of or damage to
property to whomsoever belonging, Including property owned by, leased to. or in the ca're, custody, and

control of the parties hereto, in any manner arising from or during the excavation for, construction,
reconstruction, us*, maintenance, repair, or removal of said Facility, however such injury, death, loss, damage,
or destruction aforesaid may occur or be caused, and shall and hereby does indemnify and save harmless

Burlington of and from any and all daims, demands, jurts, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any such Injury, death, less, damage, or destruction
aforesaid. Permittee further agrees to appear and defend in the name of Burlington any iur* or actions at law

brought against Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In
any such suit or Action. THE LIABILITY ASSUMED Br PERMITTEE SHALL NOT BE AFFECTED BY THE FACT. IF ft IS

A FACT, THAT THE LOSS, DAMAGE, DEATH. OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE OP BURLINGTON, ITS AGENTS, SERVANTS. EMPLOYEES, OR OTHERWISE.

•-• 1 P«rmteee shall not transfer or assign this pennftwittKM

9, Nothing herein contained shall imply or import a covenant on the part of Burlington for quiet

enjoyment

10. It Is expressly understood and agreed that Burlington may at any time cancel and terminate this
license and permission by giving to Permittee thirty (30) days written notice of its intention to cancel the same
and at the expiration of such notice this license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof. Permittee, under the supervision and direction of Burlington's Division
Superintendent, or hit authorized representative, shall remove said Facility from the right-of-way of Burlington
and restore the right-of-way and premises of Burlington in a manner and to such condition a* shall be
satisfactory to said Superintendent If Permittee fails to remove the Facility and restore said right-of-way to
such condition within said thirty (30) day period, Burlington at Its option may remove same and restore said
right-of-way to It* previous condition, and Permittee shall pay to Burlington the cost and expense thereof.

• 11, Upon any failure of Permittee to punctually and strictly observe and perform the covenants and

promises made herein by permittee to be kept and performed. Burlington may terminate this agreement on
ten (10) days notice to Permittee, remove said Facility, and restore said right-of-way to its previous condition at

the cost and expense of Permittee.

' 12. Any notices gi ven under the provisions of this agreement shall be good if properly deposited with

the United States Postal Service addressed to Permittee at Permittee's post office address above stated.
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13. The fi«K» «J» permission herein granted is subject to p*mte leases, and Hcensej. if ,ny,
htretofora grantad by Buriington affecting th« premises upon which aid Facility is located.

Subject to the foregoing provisions, this Agreement and all of the covenants and promises therwf stull
inure to the benefit of and be binding upon the parties hereto, their respective executors, administrators,
successors, and assigns.

IN WITNESS WHEREOF. Burlington and Permittee have executed this agreement In duplicate as of the
day and year first hereinabove written.

BUWJNGTON NORTHERN RAILROAD COMPANY

By

— 6y

Title

U»
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THIS AGREEMENT. madethH 2Sch
BURLING]
Plains

ON NORTHERN RAILROAD COMPANY, a Delaware corporation, hereinafter called "Burlington", and
(Cooperative Oil Mill , hereinafter catted -permHtee", whose address is

2901 Art
WJTNESSETH:

BuMngton, for and in consideration of the fee herein provided to be paid fay Permittee to Burlington,
of W covenants and promises hereinafter made to be observed and performed by Permittee, does hereby

line* license and permission to excavate for, construct, maintain, and operate
and
gram to' »«f m

Onder£ Bound Electric

asthowfj
Exhibit

all taxes
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PERMIT

-12021 MtMUO

davof April 19 • between

TPVBI TQ/.Ofl

hareinafiar referred to as "Fadllty" upon, along or aoo» the right-of-way of Buriington, underneath the
surface thereof, and under the tracks of Burlington, as the ease may be. atornear Tnrt>T»Hr-
Station. i(i the Coftnty of Lubbock Stata of Tesaa , to be located as follows, to wit:

HP 359.0

BaeL
.on th« plat attached hereto, marked

.and bv this reference mada a part hereof.

Permittee In consideration of such license and perrninlon hereby covenants and promises as follows:

For this Permit Permittee will pay Burlington, in advance, the sum of Four Hundred Fifty Dollars
or the entire time this Permit remains in effect and Permittee will also pay or reimburse Burlington for
i and assessments that may be levied or assessed against said Facility. Burlington reserves the right to

^^y. \ he foe on future Permits at any time without notice. This provision shall in no way affect Burlington's
right to 1 ertnlnate said Permit pursuant to Paragraph 10 hereof.
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^^ approved by Burlington. Permittee shall fill in the excavation and
restore the suH«,hjf the ground upon which the Facility i, located to its previous condition subject to the
D,v,«on Superintendent's approval. Said Superintendent shall have the right at any time when uThls/hVr
judgment rt becomes necessary or advisable to require any material used in the work to Wreplaced withTJ
material or with material of a more permanent character,.««, to require additional work or change of location
of said Facility as a matter of safety and/or appearance, or on account of additional tracks being laid chanae™
grade thereof, construction of a building, or for any other reason whether or not connected withthe
operation, maintenance, or improvement of Burlington's railroad, all of which shall be done at the exoeme of
Permittee in the manner herein provided.

3. Permittee shall give to the Division Superintendent at lean two (J) days advance notice of any work
to be done by Permittee in the excavation for. construction, reconstruction, maintenance, repair, change of
location, or removal of Mid Facility, and shall conduct said work in such a manner as not to interfere with the
maintenance and operation of Burlington's railroad.

4. In the event that Burlington, at the request of Permittee, agent, or contractor of Permittee, or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or Incurs any expense whatsoever on account of the excavation lor, construction, reconstruction, I
maintenance, repair, change of location, removal of the Facility, or otherwise, Permittee shall reimburse I
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision, such work is to be performed by Burlington
employees and the cost borne by Permittee. ,

5. (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at 1-800-533-2891 (a 24-hour number) to determine if fiber optic cable is buried anywhere on
Burlington's premises to be used by Permittee. If it is. Permittee will telephone the telecommunications
cotnpanyfles) involved, arrange for a cable locator, and make arrangements for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises. In addition to the liability terms
elsewhere In this Agreement, Permittee shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoever (including, without limitation, attorney's fees and court costs and expenses)
arising out of or in any way contributed to by any act or omission of Permittee, its contractor, agents and/or
employees, that causes or in any way or degree contributes to 0) any damage to or destruction of any
telecommunications system by Permittee, and/or its contractor, agents and/or employees, on Burlington's
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any dalm or
cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication companyfles).

& In the event any cathodic electrolysis or other electrical grounding system is installed in connection
with the Facility which, in the opinion of Burlington, interferes with train signals In any way, telephone or
telegraph lines, or other facilities of Burlington, permittee, upon being informed by Burlington ol such
Interference, shall forthwith discontinue" operation of end remove said grounding system, or take such steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmless Burlington from and against any damages, claims, losses, suits, or expenses in any manner arising from
or growing out of Interference with the signals, telephone, or telegraph lines of Burlington by the operation,
use. or existence of any such grounding system.
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7. Permittee shall ind hereby releases and discharge! Burlington of and from any and ad liability for
damage to or destruction of said Facility, and any other property of Permittee located en or near Burlington's
premises, and shall and hereby assumes any and all liability for injury to or death of any and all persons
whomsoever, including officers, employees, and agents of the parties hereto, and lojs of or damage to
property to whomsoever belonging, including property owned by, leased to, or in the care, custody, and
control of the parties hereto, in any manner arising front or during the excavation for. construction,
reconstruction, use, maintenance, repair, or removal of said Facility, however such injury, death, loss, damage,
or destruction aforesaid may occur or be caused, and shaft and hereby does indemnify and save harmless
Burlington of and from any and all dainw. demands, suits, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any such injury, death, loss, damage, or destruction
aforesaid. Permittee further agrees lo appear and defend in the name of Burlington any suits or actions at few
brought against Burlington on account of any such personal injuries or death, and lots and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In
any stKh 5Ult or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF IT IS
A PACT, THAT THE lOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE OF BURLINGTON, m AGENTS. SERVANTS, EMPLOYEES, OR OTHERWISE.

8. Permittee shall not transfer or assign this permit without the written consent of Burlington.

9. Nothing herein contained shall Imply or import A covenant on the part of Burlington for quiet
enjoyment

10. It if expressly understood and agreed that Burlington may at any time cancel and terminate this
license and permission by giving to Permittee thirty (30) days written notice of its intention to cancel the tame
and at the expiration of such notice thit license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof. Permittee, under the supervision and direction of Burlington's Division
Superintendent, or his authorized representative, shall remove uid Facility from the right-of-way of Burlington
and restore the righvof-way *nd premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superintendent if Permittee fails to remove the Facility and restore said right-of-way to
such condition within said thirty (39) day period. BuHington at fe option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and expense thereof.

11. Upon any failure of Permittee to punctually and strictly observe arid perform the covenants and
promises made herein by Permittee to be kept and performed, Burlington may terminate this agreement on
ten {10) days notice to Permittee, remove (aid Facility, and restore said right-of-wsy to its previous condition at
the eon and expense of Permittee.

12. Any notices given under the provisions of this agreement shall be good if properly deposited with
the United Slates Postal Service addressed to Permittee at Permittee's post office address above stated.



100

ITCFARtAHD PC

TO: 12065463739 P '• 25'**

06-88-86 18:53 Pj: V13

Page 4 of. 4 -

13. The license and permission herein granted is subject to permits, leases, and licenses, if any,
heretofore granted by Burlington affecting the premises upon which said Facility It located.

Subject to the foregoing provision*, this Agre*mem and all of the covenants and promises thereof, shall
Inure to the benefit of and be binding upon the parties hereto, their respective executor), administrators,
successor*, and assigns.

IN WITNESS WHEREOF, Burlington and Permittee have executed this agreement in duplicate a* of the
day and year first hereinabove written.

8URUNQTON NORTHERN RAILROAD COMPANY

By

Title
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LEASE

This Indenture, u** <** -ia - *y <*.__ -.janua^ ... , w..7£..»
between the FORT WORTH AND DENVER RAILWAY COMPANY, hereinafter caDad the Railway Company, and

— ..-.- ......aAINS..CQOEERAILVE...OlL.MILL ._. __.
henlnaftw called the latter,'

1. Ifcat ha oonddention of the oovenuta and acnemeaoi hereinafter set forth, to be kept and perfumed by the

Leetee, the Rafiway Company hereby tauee to laid Lveee certain premises _____ .......... ,. _________ ......... , ....... aftnafc)

«t --------- lnUfefeQ.CjS ............. - ....... ia fee Connor of .......JLubhCtCk ------- and State of —teXiS ___________ „._ which

aid proraUe* am described, and the location thereof abown iaxatMOK outline, OB the print No. "..„." ______ _._.„. beieto
attached, and n»de • part hereof, reserving to the Railway Company, ita «uoo»a«r», and Haifa* the rfeht to
end operate all railroad ttauka, BOW OB eaid premiae*, and the further ri^tt (A owtract, maloiaia aad opcrmt* other
nflntd trtcki upon tod over aald praniaw when th« SUM shall not interfwe with tbe ttnufeuea of «k» 'Ttrr n»
Railway Company alto hereby raervw unto Itell, i«i nooe»on. antefti. and liotfuea tLe licfat to optmta, »-<>^.^
and ieo«w audi pipe Onea, etootric txatrpiiwoa lines, telephone liaoi. tetefaph Ifam. tipMd linet. and otbn nuditiea of
like chartctei ai nay exlit upon, nnder. 01 over eaid pnaniae* u of the date of th» lease, «*d tuna tane t» BBM to OOB-
itniet, opeiato, "««h>t̂ ". and renew audi ftddtUoual fadUdei of tt» verne ehaî eter. or nlocate «odeiu« ftKOi&s, in nch
manner at wfll not inteifw* with the DM of laid premfoee by Train tea the puipoee boeiiielbir epeeUhd, it betaf agned
that tfai* U»*> « subjeot and subordinate 1e any «nd all righto ciaated by the Rmhniy Company for any wdk line* and
nuflltlw. and the Leeeee beWby rrleaaci tte Railway Company from any and all lot* or danaga which the Lwaee" may
tutteln on account thereof,

z. TO HAVE AND TO VOID tie en* fa». anuajoj.jjg/ej, ..and..thereafter
until aucb time ae thk leaae (hall be tatminated at beraiMfter provided: and the loesee ia oonaidcntion of the laatuu; of
the piendaee ita above eet forth, eovnante and mgietm to pay to the Railway Company u rent for the MAW the mm of

.jffOJWPJlgjL^
per _______ .annum. ..... payabu. ** *»now«j — anniial.ly .̂-.lD..advance ------- ............... _•_ — .

The rant Cor eaid premfaea anaO be enbjeet to vrvnion at lea*t once every two (3) yean daring the tfane this lew* ihaH
ooodniM in effect

8. It If further agreed Oat th* pnanlflw h«z«by leased are to be med by the Learn for .b.U.ildlQ£L.enC£Qd£j)nient ,

, xl.Ud>.~and...£«nce- -------
only, that aQ the provuaoBi of. law applkebU to mchUM shall be fully obttrved, and (bat the Lanee wut not do or permit
to be <H**i upon amid prentata, anythinf forbidden by law, and wfll maintain end keep mid pita^aas, I enow, bnOdhieB
•nd appurtenaaen In good repair aa well M keep all eatoh hasini and vaulta theiean and thtribeetoand •UewmllB adjom-
uuj eooh prwnbw in ptopu «^ai»i««t and u may be Mquiied by any tow, ordinance or direction of public officials, and
whenever roqulKd by aald Rfulway Company eo to do, will com aB boOdingt with «t lout one coat of mineral paint of
tuch color u the Railway Company may direct

4, All h-n^TS etraetuiea. faeilitiet, fenon. and objeete of every kind and character eenstmetod, Btaintamtd,
Tvpaind. extended, er caoonstrueted on the pmnisef ahaO have both aide and vertical cfaamneei of the track or tracks
at thow •rtabUthad by the Railroad Commisw'oo of Tftcai. and Leate hereby sfrombet and axreee to obaerv* each dear-
•noaeataU

( l%oLwaataboeov»Bant»and'aireeBto pay afl state, county, and attinidpal tazta or epecial anescueBta Ont may
be levied upon (ha improvement* and property owned by the leatee on or aboot the denbed pMBdeee durinr tb» oontin-
-imftg of thbloaae. And in cue any taxee ore levied «ntbe premie* a* a wholo, the I*eM» ihall p«y each proportion of
the "««• aa too varoe of any faapKovemenfe or property owned by the t.muc on or about aaid prominnn bean to the wjlue>
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W th. entire premises. la the event that the peak* heitby demiwd, or any part thanof, .hall be subjected to any ane- •
eUl eateasmant lot any public improvement or improvements. tb« rental herein reserved and stipulated to be paid by the '
L«^th»nb»«ut^ti»Uyiiicm»4dby«n'amount«iu«Jto 6% DM annum on tht total amount of assecement' and in }
cw* any rach special assessment is levied as a whole upon premisw of which the premiss* herein demised B« only » part
ftsn and in such case the wtal hereto reserwd and stipulated to be paid by th» Lean shall ho automatically increMod
by an amount aqual to 6% of that portion of the total amount of such nmnrecnt aa the valus of the premiaet
mls*d bean to the total value of the premises upon which such tpecial assessment it levied.

10, It ii understood that the movement of railroad locomotives and equipment and the operation of th* Raflway
Company^ railroad Involves BOOM risk of fire, and OK ZASMO hereby asnoaaa all ratpoiiaihulGr for. and agMss to ^*-™-
oify tho Railway Company against, loss or damage to property of th* Lsetea or to property of others upon said pitmiMt,
regardless of railroad tteglieenee, ariabf ftom fire caused by tbe operation of locomotives or nOroad equipment, or the
lallroad. on Ok In the vidmty of taid premise*; but thb Msnmption and indemnity ehall not apply to property of the
Railway Company, or to rolling stock o< tha Baflwmy Company or othu*. or to shipmtnte in tbe course of transportation.
Th* LMBM also agrees to indemnify and hold haruleu the Railway Company against all liability, daibnt, ot losa because
of damage to or. destruction of property of. or injury to or death of, all persons whoBpsoerer, including tba parties hereto
•nd tbsir employs*, while oa or in th* vicinity of said premises, when caused by any act or omission of the tonaee. its
snvployes, or afcnta, and if any claim or liability other than from fire sh*U arise from tha joint or concuninf nagjigenfie
of both pardaa hereto, It shall b» home by them equally.

11. In th* event any part of said premises ia used far th* loadine. ntilnarthig. etotags, or other i«n»nmy of any in.
Mble liquids or petroleum products, Lessee shall observe and comply with aU applicable roles published f «om time to
by the Association of American Rulmads or any successor agency retatiaf thereto, and with all applicable laws and

Mguladons of Sate and total swstnmenw regulating- landing, unloading, etowae and handling of inflamnuhle liqoltft awl
the bonding and grounding of railway tracks where anoh loading or unloading is performed, which tows, rules and regu-
lation* at* hereby made a port bsi«of as fully as if written out herein. Lessee abo agrees that such loading and un-
loading ahall be don* only through dome openings on can. and that the rails on wUoh the can stand shaU be bonded
end pounded to the piping system used in connection with such loading or unloading, and insulated rail joints Installed
wb*r« thora is evidence of stray electric currants, all at the npense of Leasse, nod in a manner satisfactory to &» Bail-
way Company, Lotus agrees to hA""lifr the Railway Company apusut nil loss or claimi •rising out of or itsulting from
failure of Lessee to observe and comply with the provisions ol any of said laws, rulsc or regulations, ot (be requirements
of tbU paragraph.

Ifl. Tin Lease* agi«ee that artificial lighting in pump houses, warehouses, or other enclosures »t«i« oil or other Jn.
flammabl« fluid supplies are handled or stored, adept when in unbroken original containers, ahall be by electricity, and
all electrical installations on said premises shall coafaim to and b* maintained in aceoidaaot with the ptovi«0na of the
current editdon of the Natfenal El«ctrical Code with respect to Class I haxaidoui location*, and also ia Aeooidance with
requlramenta of all appUoabla local ordmanoes and Slate and JFcdam) laws regnlattng electrical inataUatkms.

13. The Leuea accepts said premises, fewMe and buldmgs and appurtenances IB thsir oieting state without any
w«ri*n», oxpiess or imptiad, of their present or future fit, safe or habitable conditioii, and the Kailway Company shall
be under no obligation to repair or support the same OK perform any duty ia respect to the Sam* imposed by common or
statutory law or public authority.

14. Upon tbs iaifar* of the Lease* to promptly pay th* rent herein reserved as and when tbe same shall become da*
and paysbU, or to faithfully perform any of the othor covenant* and agreements herwn stipulated to be by said Lessee
observed, the Railway Company may without demand or notice immediately or st any time thereafter entei into and upon
aaid pr«mkN» and MPOKCIS tbe same a* of its forattr **tate and expel tbe Lessee and tboac claiming undtr him and
remove their effocts (forcibly if necessary) without being guilty of taespaia or subject to liability for damages and without
prejudice to any Other remedvK then existing in fevor of the Railway Company.

15. Th* Railway Company shall in addition We a lien for tha rent herein reserved, for tha entixe tann Of toil
lease upon all 6op* grown, suprovemants made, and personal property, iaduding household goods exempt fzoa execu-
tion, of tbe aaid laeteo wed or brought upon the said demised premiuc during th* <witirma«K» of this VMS*.

A It^ia farther «gr«*d that eiUw party way terminate this tease at any daw ..
Upon giving th* other party thirty (80) day*' write* notice of neb termination; provided. howmvt, that "trot "shall b* paid
by *ald LCMM to the date of termination &nd by.tud ootiet; and If rant hu been paid in advance, the pioportKmato
•mount for tbe unexpued term shall be returned to the Lessee. !'

7. K undtr th« laws of the United States or any atate in which these premises «e located, public body or tribunal I
now has, or Storing the term of this leaae shall have, the right to require the termination of thJi lease, *bm this 't^r° may !
be terminated by such public body 01 tribunal in aceotdaace with law. !

8. Aad the Lett** further agnus to eara, dunna the oontinuanw of this Uue, the policiei of fin Inmmnce on the !
Btraetunt of Lmei and tha ooatenti tiMreof whether th* property of the Levee or of other* upon or •boat the demised i
r> t̂«i« .̂ ~*J ..MM <*h., pw>n»>rv ftf T ,̂«*. ..noi. «. «k»n» «lv..Am.t̂ J «>^ {̂ -- -. >1 - î ^ l̂ ...i.ft Thr r-T1niit nf T ,„,-,- I

to be w written that b ui» event ot any destruction or damftfo by fire, no insurance company ihall hav» recount nrfiiytt
the Bailway Company. ' !

9. Upon, tbe termination of thia lease, by notice as aforeuid, or otherwue, the Lmia ahall et onoe nmow turn tba i
Pfembaa eU et««ctuies and property oot belonginf to the Railway Company and MBtore the deraised prcmiees to wbstan- !
tully thelrttbiwar atate, and in eata of failure K> to do tbe Baflway Cotnpn.ny may tear down or ratio** <t» '

said pnmiaee at the upenM of the Lease* without uy liaWUty to dauagac therefor in any ntpect
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16. Thto lease shall not be assigned, nor (lull said premiaes, nor any part thereof. be sublet, nor shall the Lessee con-
•int tbtt the same h* used or occupied by way party other than the Taaoc, without the prior written flaunt of the Rail*
way Company. H any of the fomining euaJtioa* are violated, all of the provision* of this lease shall be Hading upon
such a«d|iiM, sublessee, user, or oeoipant, and the Lett** hereby guanuteae the performtiue oJ all nidi provialatM by
any eueh «M«M«. tabUaa* .̂ uaer. or occupant Nothing in the last above senttace ahaU be deemd to be a waiver by die
Raflw*/ Company oi the r«Btnction« eet forth in the tint aenttace of tKii parafrnph. The provisions of thi> puifraph
constitute • pan of the eoasldewtion without which this lean would not bav* been Bade, and aid provision*, and cadi
of them, thill BUI with to land fcenfcy leuMxl

17, TTtt LOMO« will, *t bb own eap^nae, eonvet at thfl diredion of the Railway Company any drakaga pnUau oc-
caafotwd by ooofitruetton on eaU prendae* of any «>MiffoMl building Or

IS. Any notice to be given under this leaea shall be Buffldvntiy pven and delivered if moOed in an envelope propedy

and eddr«eed to the Lam at Zt-..Q.r JPX.1889,. illbbOCkj. .Mas. t _7940ft,_ ................ _ ............ ...
or to Pert Worth and Denver Railway Company. Fort Worth dub Building, Fort Worth, Texas 7810L !

19. Lessee shall comply with all applicable laws and ordinances and all rules, reguU- i
tions and requirements of any Governmental authority promulgated thereunder controlling . i
environmental standards and conditions on the premises. If, as a result of the Lessee's !
occupancy of the premises and Its operations hereunder, any such law, ordinance, rule, !
regulation or requirement is violated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, Including
legal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations.

20. It is hereby understood and agreed that Lessee will observe fourteen(14) foot
clearance from center line of nearest Railway Company track in the construction of fence,
as Indicated on print attached hereto.

21. It 1s hereby understood and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961.

IN WITNESS WHEREOF the partieevhave executed this instrument me day and year Gist, above written.

Attart, KfflT WORTH AND DENVER RAILWAY COMPANY

J*» Manager, Industrial Development
and Real Estate

Attorney for Raflway Company
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Form 2761

COPY lETsE

This Indenture, *.** *» ....JM.. ..... <** of .. ............ ...February .................... „_+ ------------ «2a .....
between the FORT WORTH AMD DENVER RAILWAY COMPANY, hoi«inafter called the Railway Company, ud

w ............. fc_ ........... _ ......... ................ ..... .PLAINS .Cpp.P_0?L ..MJ.1:.!:. ..... WC .. _______ ............... ............... __________________
hereinafter called tht Lease*. WifaeeteUi.

L That In oontidmation of the covenants and agreemente hereinafter Mt forth, to be kept and perfomod by tbe

Lenee, the Railway Company hereby leases to Bald Lessee certain premises ........ --------- ........ ----- ......... -------- rffiute

at ...... ..JLubJbOCk...... _________ ........ » the Counly of ..... _.L.Ul?.tj.Q.«K. ________ and State of ____ ....... J«S.?_.» .......... which
red S.P. 22-1155/313^1

taid pnanlM are described, and the location thereof shown inXMftW outline. on the pant No. ____ ......... _........- ...... hereto
etudied, and made a part hereof, waervinj to the Railway Company, its racceeeoii and antpu the right to maintain
tod opente alJ nflnad tndo, now on and preml*n, and tbe fuifhrnr rijht to coaMraot, numtain end operate othar
imQxoad tnck* upon and over aaid prnnises wbae the Iftma thai! not interfen with tfat ttractnieB of Ibe Leatee. Tlte
Raflwmy Company aim Nwbr KMivei mnto lt»df, ita auecetoon, aaagna. and lioanMM the right to operate, naJatain,
and renew such pipe CnM. eiectdo tzanmnarioo Uaw, tclephon* Una*, (deenph.linM, a%nal line*, and o&er *"̂ «**t «C
Uka director aa nuy .wit upon, under, or over taid pnaalaai at of the date el Ou laue, and from fea to tfaae to con-
rtruot, optmta, ™-tnfc»;n And rouw rach additional facilities of the Mme character, or rebate taagtiae »-~"n— L in neb
manner M will not interim with the nae of said prtmiMa by L«n«9 for the pmpoe* hereinafter tfmrifM, it baag fgnrt
that (his l«uo if fubject and mbordinate to any and all rights granted by the Railway Ootapany lor any auoh Una and

gad the Lease* hereby nleaacs the Rail«^y Company from any and an lew or damage which <b« Lessee may
on occount thereof,

2. Tt» HAVE AND TO HOLD the «me rrom... JarCh _U .1979,^ ... And_ttSJKS?*Sl _________________ .
until rueh time « tola UMM shall b» teMdnated as heiebieter provided; and QM Leuee in contJderation of the
the pmnUaa u abov« aat forth, covtnante and affreea to pay to the Railway Compuy aa rent for tb* aama the cum of

0!iE...lJ!UNDREp. ..FI FTY.JN--.^^---- Z"-"-~-"""--"""'---r:: Deoan (i,. 150.00...,
per . ., j»uuinu-_.. payable as wiowt;....ftDJaually.i...1ija._a<l.Y.?.n.c.e ------------ .. ...... ..... ..... . ...... _ ------------ ..... _____ „ .....

rest for eald premise ahall be rabje«* to ^vision at leart OBM «very two (2) yean during (be time ttia loaae
oontinae in •UeoL

8. It la fui<bar apeed that tbe premises hereby leased are to be wed by tbe Lxcte for

_ - constructio^n of.jconcrete road •_
only; that aU the provinon* of law applicable to tush uae shall be fully obeeived, and that the Lenee will not door permit
to be dona, upon taid pnonim. anythmf forbidden by law, end win maintain and keep said piwniaei, fence*, bojldmgi
and appartenaaoM in rood repair aa wtU tta keep aU catch bams and vault* thereon and the rtmtt and aidemlka adjoin-
tag auoh pwmiaea in proper condition and at may be reojvrired by any law, ordinance, or diiectiea of public official*, and
whenevw reoulred by eaid Railway Company M to do, will cover all building with at lean one coat of Bdnatftl pamt of
such color at the Railway Company may direct

4. All bnUdin|>, BtractttRa, {acuities, fence*, and objvdv of evary Had end character oonctaractBd, mamtained.
npaired. tx**>4 ,̂ or teconftracted en th« premitee «h«U have both aide aacl verticel rtemiancee of the trade or tracks
aa thoM *0tabU*hed by the Saikead ComminfAm of Tana, and Leiwe hereby ptemiaw and aeree* to otoerre such dear-
anca at all thnet. *

6. Tht Tiiaix ahn covenants and agrees to pay eJl state, ominty, and munMpal taatea or tpedal ajeecBmenti that may
be levied upon the improvement* and pmpnrty owned by die lessee en or about the demlied piemuat during the contin-

' i™n»« of this IcBae. And in case any tana are levied OB the premisea ae a whole, the Tum diall pay vodi proportion of
tbe OffiO U the «*h» of any Improvements or property owned by (he Leawe an or about said proniaw beeze to the wjhw
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of Ha oidn premises. In the event Hut the piemitw hereby demised or any part theracf, chall be subjected to any (pe-
dal Mf*-"»»nt for toy public Improvement orimpravtmeols, the rental herein reserved and stipulated to be paid by tbe
Ltaooft shall be automatically increaaed by an amount equal to 8% per annum an the total amount of ataeasment; and in
case any such ipwaal aMeaiment it levied aa a jkhole upon pronto* of which the premise* henin demised are only a part,
Ibea and in each can the rental hereto reserved and stipulated to be paid by tbe L«»M shall be automatically inrr-iffd
by an amount equal to 0% of that portion of tbe total amount of such assessment a& the value of the premises herein de-
mised bean to the total value el tha praniaes upon which each special aueunent is levied.

e. It> further agreed that either party may terminate this lease at any time J
upon giving the other party thirty (30) days' written notice of lucb termination; provided, however. that rant ihall be paid
by Bald LCttee to the data of teximtoatlon Cud by aaid notiee; and If rent h«» bran paid in advance, the proportionate
emount for the nn«xpired term shall be returned to tbe LOCMO.

7. If oader the laws of tbe United States or any state in which these promises ai» located, public body or
now haa, or during th» tana of this lease shall have, tbe right to require the termination of thli lease. then this lease may
be terminated by such public body or tribunal in accordance with law.

8. And the Lessee further agrees to causa, during tbe continuance of this lease, the policies of fire insurance OB the
structures of Lasts* and the contents thereof whether the property of the Leases or of other* open or about the demised
premises and upon other property of Lessee upon ox about the demised pramtae or there located with the oonatnt of Lcuea
to be to written that in the event of any destruction or damage by fire, no insurance compuiy ihall have leoonrse against
tb» Railway Company.

9. Upon the termination of this lean, by notice aa aforesaid, or otherwise, the Lessee shall at one* remove from the
pramlMs all ttwaeturss and property not belonging to the Railway Company and restore UM damned premises to substan-
tially tneb"*omw state, and in ease of failure eo to do tbe Railway Company nay tear down 01 remove the tamo and
rector* said premises at the expense of the Lessee without any liability to damans therefor in any respect whatsoever.

10. It It understood that the movement of railroad locomotives and equipment and the operation of tbt Rsjhny
Company'* railroad tavolrw sonw riik of fire, and the Leeem hvraby eaaumet all responsibility for. tad agrees to indem-
nify the Railway Company agat&fit, Ion or damage to property of the Lessee or to property of others upon said pnmlMg.
regardless of railroad negUgenoa, arising from fire caused by tbe operation of locomotives or railroad equipment, or the
re!lroad. ou or in the vicinity of eaid premlaee; but this assumption and Indemnity ihall not apply to property of the
Railway Company, or to rolling stock of the Railway Company or others, or to abtpmuiu in the court* of transportation.
HM Leme alao agMea to Indemnify and hold haimteas tbe RaDw«y Company afainct aD l&HUtyj daln*, «r loaa becauae
of damag* to or detraction of property of. or injury to or doath of. all persona •whwaaower, " '̂Hr^f the partaei hereto
and their employes, v/hOe on or in the vicinity of aaid premises, when canted by any act or omission of tho Liases, its
employes, or aicota, aad if any daim or liability other than from fir* ahall arise from the joint o* oataounmg ne îgence
ol both pntiae'haMto, it ihall be boxna by them equally.

1L In the ewmt any part of aaid premisai is uied for the loading, unloadine. tloraga, or o'her handling of any to-
flammoblo tiyaUf or petroleum products, Lessee shall observe and comply with all applicable rules published from time to
«tma by the Association of American Railroads or «ny micMeeor agency relatme *b«w*o, and with all applicable law* and
regulations of State and local govenmanta zegidating loading, unloading, storage and handling of *"«"̂ n'̂ T liquids aad
the bonding and grounding of railway tracks where auoh loading or unloading is performed, which laws, rules and regu-
lation* ate hereby made a part haieof a» fully as if written out hereto. Lessee also agrees thai such loading and un-
loading shall be dona only through dome opoUnsa on cars, and that the rafli on which the can stand shall bo bonded
and grounded to tb« piping eyitem used in connection with inch loading or unloading, and insulated tail joints inrtalM
when there la «vidaaea of stray electric CurranU, aD at the expense of Lessee, and in a mauttr satisfactory to the Rail-
way Company, Lessee agrees to tntVmnify the Railway Company against aO lota «* claims arising out of w »««ulHng from
failuM of Lessa* to ebaaiv* and comply with the provisions of any of aaid laws, rules or wgulAtkm, or the requumeata
ot *^* paragraph.

12. Tktt Lessee agreea that artificial lighting la pump houses, warehoueee, or othar enclosures where oil or other in-
flammable Quid auppllM an handbd or stored, except when in unbroken original contamen. shall be by vlsctriciry, and
all electrical installations on eaid premises shall coatoai to and be mainfaihwl m aceordaooi with, the provisions of the
cvroat editfcm of the National Electrical Coda with respect to Class I hacaiuous bcations, and alao in accordance with
reojaJramanta of all applicable local ordinances and State and Federal law* tognltthig electrical instaQatioiu.

18. The Isnn mooupU mid premiaes, fences and boildiags and appurtenances In thdr ezistiDg state without any
warranty, eapjeea or implied, of their presort or future fit, safe or habitahfe condition, and the Railway Oaopaay ahall
be under no obligation to repair or support the same or perform any duty in respect to the ume imposed by «xmmnn 01
atatutory law or public authority.

11 Upon tbe failure of the Lessee to promptly pay the rent herein reserved aa and when die same ahall become dns
and payable, or to faithfully perform any of the other covenant* wad agreements herein etipulatod to be by said Lessee
observed, the Railway Company may without demand or nctke immediately or at any time thereafter enter into and upon
aald pMmbee and repoawa* the wane as of fti fonaer estate and exptl the LOSSM and those claiming under him and
in&a** *hf*r affects (forcibly if nacemmiy) without being guilty ot fawpaas or subject to liability for damages and without
prejudice to <my other r«B*df*> than existing in favor of the Railway Company.

16. The Raflway Company shall in addition have » lien for tbe rent herein teseivtd, for the entire term of this
laaaa, upon all cVopa grown, naprovemenls made, and pexeonal property, iadnding housebold goods exempt from execu-
tion, of the said Lessee used or brought upon tbe said demised premiaes during the coatinuanoa of this lease.
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16. This lease ihall not be assigned, nor shall said premises, nor any part thereof, be sublet, nor shall the Lessee con-
lent that the *am* be used or occupied by any party other than the Lessee, without the prior written consent of the Rail-
way Company. If any of the foregoing conditions are violated, all of the provisions of this lease aball be binding upon
toch aoifDee, sublets**. User, or occupant, and the Lessee hereby guarantees the performance of all each provisions by
any such aolfnae, subleaaea, user, or occupant Nothing in the last above sentence shall be deemed to be a waiver by the
Railway Company of the reatrictione eet forth in the first sentence of this paragraph. The provisions of tins paragraph
constitute a part of the oOniWeratson without which thu lease would not have been made, and laid provisions, and each
of them, «haU run with the land hereby leased.

; 17. Tha Lessee wul, at his own expenie, correct at tha direction of the Railway Company any drainage problems oc-
casioned by construction on said premises of any additional building* or facilitiM.

16. Any notice to be given under this lease shall be sufficiently given and delivered if nailed in an envelope properly

damped and .dareamd to the Lessee at ...P.rAv.l0*J$$.x:...Lu.l).b..9?.!?.>..l??.a.?.»_.7.?*P.? __
or to Fort Worth and Denver Railway Company, Fort Worth dub Building, Fort Worth, Texas 76101.

19. Lessee shall comply with all applicable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling environmental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and its operations hereunder, any
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines, costs and expenses, Including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20. This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitled to recover its reasonable Attorney's fees in event of default hereunder.

IN WITNESS WHEREOF the parties have executed this instrument the day «nd year first above written.

Attest: / f ^ FORT WORTH AND DENVER RAILWAY COMPANY

it» Manager, Industrial Development & Real Estate '

£•» '
•"I divxt rTMfttm tui ' it '^ -^ iirT

r



JUN-8-2006 12:09 FROM:GARY MCLflREN 806 788 1807

sent

^»

nCFABLAMtt PC

TO:12065463739

ee-aa-ee IB:57
p::

Pg: 13/13


