
CHARLES H. MONTANGE
ATTORNEY AT LAW

Q4TEREO jfagp. ' 426 NW 162ND STREET
fvffice of Pro*cee *~ SEATTLE, WASHINGTON 98177

(2O6) 546-1936

FAX: (2O6) 546-3739

a'ĥ lteww* 8 November 2006

*u ' by express

Hon. Vernon Williams
Secretary
Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: PYCO Industries -- Feeder Line Application --
South Plains Switching, Ltd., F.D. 34890 and

' related cases (F.D. 34889, 34802, and

PYCO's Reply to SAW de facto PetitiontoReopen
filed November 6.

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a 'de facto Petition
to Reopen, filed by South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW'S out-of-time petition to reopen was
directed at this Board's August '3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
"response" includes a petition to reopen, PYCO has a right to
reply to this, aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply, " to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself is erroneous and misleading.
Because time is limited, the "limited reply".is also included in
Part IV, The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to make it, is
tendered to set the record straight.

Thank you for your assistance.

lajJres H .* Monoange
for PYCO Industries, Inc,

Encls.

cc. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO) (w/encl.)
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PYCO INDUSTRIES, INC. --
FEEDER LINE DEVELOPMENT --
SOUTH PLAINS SWITCHING LTD.

PYCO INDUSTRIES, INC. --
ALTERNATIVE RAIL SERVICE --
SOUTH PLAINS SWITCHING

PYCO INDUSTRIES, INC, --
ALTERNATIVE RAIL SERVICE --
SOUTH PLAINS SWITCHING

) F.D. 34890

F.D. 34889

) F.D. 34802

Opposition by PYCO Industries, Inc.
to

the De Facto Late-Filed
Petition to Reopen

Submitted by
South Plains Switching, Ltd. (SAW)

in connection with
Transfe.rsof Property by SAW ...to Choo Chop

PYCO Industries, Inc. opposes the de facto petition to

reopen filed by incumbent railroad South Plains Switching Ltd.

(SAW) against this Board's decision of August 2, 2006.

Re 1 e van t.. .Pr oc e du r a 1 _ B a c kgr ound

Pursuant to an emergency petition filed by PYCO Industries,

this Board on August 3 served an order among other things

voiding all sales by incumbent railroad South Plains Switching,

Ltd. of its properties subsequent to May 5, 2006 [the date on

which PYCO filed its initial feeder line application (FLA)],

voiding all lease terminations by SAW or Choo Choo Properties

after that date, and ordering SAW and Choo Choo to desist, from

retaliation against any shipper filing comments in support of

the FLA. Neither SAW nor Choo Choo sought administrative or

judicial review from that decision.
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Pursuant to this Board's scheduling orders, SAW responded

on September 21, 2006, to PYCO's discovery requests, including

requests for documents bearing on SAW's title, and property

transfers,

On October 12, 2006, PYCO filed "initial comments" and a

"status report" in Finance Dockets. 34890 and 34992 noting that

Choo Choo had petitioned a Texas state court to enforce a deed

dated June 13, 2006, which this Board had expressly invalidated

in its August 3 order. In .addition, PYCO in its "initial

comments" indicated that Choo Choo was likewise seeking to

enforce lease terminations which this Board had invalidated.1

At approximately the same time, PYCO completed review of

the various deeds that SAW had furnished PYCO in response to

discovery. PYCO ascertained for the first time that SAW had

purported to transfer certain leases to Choo Choo Properties in

March of 2006, and had purported to deed out to Choo Choo

additional properties in April 2006. By verified motion dated

October 13, and filed Monday, October 16, PYCO moved to

invalidate all transfers of property interests from SAW to Choo

Choo after December 20, 2005 (the date of filing of the

alternative rail service petition in F.D. 34802), or, in the

alternative, after January 9, 2006. On January 9, PYCO had

served notice to the world that it intended to file a feeder

1 PYCO attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this Board had voided.



line application under 49U.S.C.§10907.2

PYCO listed three specific transfers between 9 March 2006

and 28 April 2006 from SAW to Choo Choo for which it sought

invalidation.3 PYCO did not seek an order invalidating SAW s

deed to Choo Choo dated June- 12, 2006, because this Board had

already invalidated it . in this Board's order served August 3,

2006. Nonetheless, Choo Choo Properties (SAW's alter ego, owned

by Larry Wisener) was (and is) still seeking to enforced its

alleged rights under the voided June 12 deed in Texas state

court.4 This is a not so indirect attack on this Board's

jurisdiction and order; it certainly is contrary to it.

I. SAW..S. "Response" Includes a De Facto Petition to Reopen

On November 6, SAW filed a "response" to PYCO's motion to

void additional property transfers. If SAW had limited itself

to a "response," then PYCO would be barred from.further reply by
f

49 C.F.R. § 1114.13(c) (no replies to replies). However, SAW's

"response" begins by specifically "mov[ing]" this Board to

"revisit and reverse its order of August 2 [sic], 2006, voiding

any transfers from South Plains to. Choo-Choo after May 5,

2006. "5

Under this Board's rules, a party may file a discretionary

2 PYCO's Verified Motion to Void Additional Transfers, in
F.D. 34890, et al., filed October 16, 2006, at p. 6.

3 id. pp. 3-4.

4 Id. at p. 5 n.3.

5 SAW motion, p.l, item 1.



administrative appeal, but such appeals must be filed within 20

days of the order against which they are directed. 49 C.F.R, §

1115.3(e). When timely filed as provided in the referenced

regulation, an administrative appeal is termed a "petition for

reconsideration." Id, § 1115.3(a). A party opposed need not

reply, but clearly may do so. JcL. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order was filed

more than 90 days from the date of that order and is thus

obviously not a timely "petition for reconsideration." An

untimely appeal/petition/motion to revisit, like that filed by

SAW on November 6, is called a "petition to reopen" and is

governed by 49 C.F.R. § 1115.4. Among other things, it "must

state in detail the respects in which the proceeding involves

material, error, new evidence or substantially changed

circumstances." The regulation states that the petitioner must

ask for the Board to make a "determination" in that regard.

In addition, if the petition to reopen seeks to produce

evidence, SAW must explain why the evidence was not previously

adduced. 49 C.F.R. § 1115.4, requiring compliance with 49

C.F.R. § 1115.3. '

PYCO has a general right to reply to a petition to reopen

pursuant to 49 C.F.R. § 1104.13(a). Because SAW's "Response" is

tantamount to a petition to reopen in its attack on the August 3

order, PYCO thus has a right to reply. To the extent this Board

believes PYCO does not have a right to reply, PYCO moves for the

opportunity to submit-the following opposition to SAW's de facto



petition to reopen,

II. Qpposition to' Petition to_ Reopen

The only portion.of this Board's August 3 order which SAW

seeks to reopen is the portion invalidating SAW's transfer .of.

the "wye" property to Choo Choo by deed ' dated June' 12. SAW

does not attack this Board's declaration that the lease

terminations were void, nor does SAW attack this Board's bar on

future transfers or rescissions.

SAW argues that the. deed invalidation is an "unreasonable

requirement," SAW says the deed was dated June 12, and thus

fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO's filing of a Revised FLA on

June 14. Nothing in this argument presents either "new

evidence" or "changed circumstance." All the evidence and

circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material

error."

But SAW fails to show material error. If SAW's assertion

that the invalidation is "unreasonable" means that it somehow

unduly burdens SAW, then SAW makes no showing of burden at all.

In its written "Response," SAW nowhere contends that it suffered

or will suffer any economic harm by reason of invalidation of

the June 12 deed. SAW submits two affidavits .(one by Larry

Wisener^ and another by Edward Landreth), but neither contend

6 Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,



that SAW has sustained or will sustain any loss due to

invalidation of the deed.7 To the contrary, both affidavits

appear directed at defending SAW s transfer of various PYCO

leases to Choo Choo.8

On the record, the only "burden" imposed by the

invalidation "requirement" is that Mr. Wisener cannot insulate

his retaliation against PYCO from this Board's jurisdiction.

But that is hardly unreasonable.

The only grounds other than "unreasonableness" that SAW

offers to justify "revisiting" and "reversing" the August 3

order is that the date (June 12, 2006) of the deed conveying the

"wye" to Choo Choo was after the Director's dismissal of the

initial FLA (in F.D. '34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable if PYCO did not agree to buy
unspecified SAW property.for $5.5 million. Mr. Wisener is still
trying to be true to his word, as shown in • his state court
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petition to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything• substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW.

8 Even there, the affidavits show no loss to SAW by reason
of any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to retaliate against PYCO. for seeking relief before
this agency.



indication" that PYCO would file a revised FLA prior to June 14,

and that the sale was thus lawful when it occurred. See SAW

November 6 "Response" at pp. 2-3. On SAW's logic, the sale

would have been lawful on June -1, or June 15 as well, or on any

date up to August 3, 2006. After all, STB did not issue an

order actually barring or voiding any sales until August 3,

SAW basically contends that a party must formally seek an order

preserving status quo, and that any sales an incumbent railroad

makes before the status quo order is issued are "tough luck" for

the shipping public.

SAW cites no case in support of its position at pp. 2-3 of

its "Response." SAW's legal argument is confined to pages 9-10

of its paper. The legal argument does not appear to be directed

at the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages 8-9 of its Response.^ SAW's

•* At page 9 of its response, SAW does claim that in
Rai 1 r o ad Adventures [sic]-, .4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail
operations. Perhaps SAW intends this case as support for its
argument. In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing
agreement, and indicated that it would take into account certain
other property transfers . in its valuation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the. same proceeding, RaiIroad Ventures, AB 556 (Sub-
no. 2X) and F.D. 33385,, served October 4, 2000, affL'd Railroad
Ventures v. STB. 299 F.3d 523 (6th Cir. 2003), In its October
4, 2000 decision, this Board invalidated the purported
alienation of utility crossing rights (both above and below
surface) from the surface estate of the railroad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
assurance that rail operations will be unhampered unless the

7



argument is disingenous and lacking any logic or precedential

suppport.

Even if the initial FLA was dismissed by the Director on

June 2, that dismissal was not without prejudice to re-filing,

and moreover was subject to appeal to the full Board. PYCO in

fact timely filed an appeal to the full Board on June 12, 2006,

the same day as the deed. The general rule in abandonment

proceedings is that if a proceeding is still, subject to further

review, a rail carrier disassembles its line ."at its own peril,"

JL.SU/ NYCECD . - - Adverse., Abandonment -- New York Cross Harbor

Railroad, AB 596, served Aug. 28, 2003, slip at p. 7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d 74, 75-76 (7th Cir.

1987). That is, if .the rail carrier actually purports to sell

off parts of its rail property, it bears the risk of having to

re-assemble it. There is no reason for a different rule on

FLA's before the-Board, and that essentially was what STB held

on August 3. Any sale by SAW between June 2 and June 12 was

just as much at SAW's peril as were sales from (at least) May 5

offerer possesses sufficient property rights • to determine
unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way." Slip op.
at 10. The Board also invalidated the sale of an acreage to the
Park District on the grounds that it "contravene [s] our
continuing and exclusive regulatory jurisdiction over the rail
line prior to its abandonment." Slip at 11.

In short, SAW's reliance on the Board's January 2000
decision is misplaced in light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railroad Ventures, not a material error
in light of it.

8



to June 2, and from June 14 onward.

In any event, SAWs claim that the sale was "lawful" when

made is not the real issue, . Even assuming arguendo the sale was

lawful when made (i.e., not void ab_ initio) , it could still be

subsequently voided in order to protect this Board's

jurisdiction or to accomplish the purposes of the ICC

Termination Act. Thus the question is not whether the sale was

void when made, but whether it was subsequently voidable. While

PYCO believes the sale void when made, it clearly was

subsequently voidable for a variety of reasons,

For example, the order voiding the sale of June 12 was

issued in a variety of proceedings (including PYCO's F.D. 34802

alternative service proceeding filed in December 2005, PYCO's

F.D. 34889 alternative service proceeding filed in July 2006,

and PYCO's F.D.- 34870 complaint proceeding filed in April 2006).

Indeed, this Board's August 3 decision specifically notes that

its action voiding the June 12 sale, rescinding the lease

cancellations, and enjoining future sales or transfers will

preserve the status quo in the Complaint proceeding. August 3

Decision at p. 7. Whatever SAW says about the feeder line

proceeding, the Board clearly has jurisdiction to preserve the

status quo in the Complaint proceeding (and in the alternative

service proceedings as well).

In addition, SAW had notice from January 9 that an FLA was

coming. In abandonment proceedings, this Board has voided

transfers undertaken by incumbent railroads during the course of



abandonment proceedings but before the filing of an actual offer

of financial assistance ("OFA").10 As we have said, PYCO

advised SAW on January 9, 2006, that it intended to file a

successful alternative service application with a feeder line

application, PYCO's alternative service application was

successful in F.D. 34802 as of January 26, 2006. SAW thus is

properly deemed as on notice from January 9 that any subsequent

transfers would be voidable at the request of the feeder line

applicant. .

In this Board's October 4, 2000 RailVentures decision (AB

556 (Sub-no. 2X) & F.D'. 33385, aff d Rail Ventures v. STB, 299

F.3d 523 (6th Cir. 2003), this Board indicated that there is a

"presumption that all the [incumbent railroad's] property is

needed to provide effective transportation services" in the

context of a forced sale proceeding. Slip, at 10. The Board

further indicated that the incumbent railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g. . Rail Ventures, AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, af_£_.',d RajIroad Ventures v,.. STB, 299 F.3d
523 (6th Cir. 2003} . In the Rai 1 rpad Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of utility (air and subsurface rights) from the incumbent
railroad to an affiliate. Just as PYCO notified SAW (and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant in Rail.Ventures evidently
provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.

10



the case in an expedited proceeding with limited discovery

opportunities, much less limited time to digest responses and

move for relief before this Board, such as is manifestly the

case at bar. In all events, SAW has not carried its "heavy

burden." Indeed, SAW could not possibly carry the burden as to

the property transfers directly affecting PYCO. Those transfers

were clearly designed to allow Mr. Wisener through Choo Choo to

retaliate against PYCO's rail dependent operations and put PYCO,

historically the major user of SAW's rail services, out of

business. The record shows that Mr. Wisener d/b/a Choo Choo

through his attorney Mr. Gorsuch (who represents both Choo Choo

and SAW) not only served PYCO with notice of lease terminations,

but also pursued litigation in Texas state courts to exclude

PYCO -from the wye, and to oust PYCO from its utilities and

crossings necessary to operate Plant No. 1, in direct

contravention of this Board's order of August 3. As SAW/Choo

Choo/Wisener actions right up through the instant de facto

petition to reopen indicate, Mr. Wisener still, aspires to shut

PYCO down. Putting PYCO out of business will hardly help any

successor railroad achieve successful rail operations, and it

diminishes the value of ' SAW by depriving it of its major

shipper.

SAW's transfers serve no rail purpose. SAW's June 12,

2006, transfer of a portion of the "wye" which serves as SAW's

major north-south lead to other shippers to Choo, and

SAW's March 9 transfer of utility rights under and over the SAW

11



yard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which Rail Ventures alludes (see note 9).

In SAW's de facto petition to reopen, SAW at one point

claims to have an operating agreement with Choo Choo. In its

discovery response furnished PYCO on September, 21, 2006, SAW

furnished no evidence of any operating agreement with Choo Choo

permitting SAW (or any successor to SAW) to operate on or over

any of the properties conveyed by SAW to Choo Choo anywhere,

whether that property was the "wye," the alleged "vacant lot"

.with a portion of line crossing it, or the lead serving 84

Lumber conveyed by SAW to Choo Choo.

If SAW has any operating agreement with Choo Choo, it should

have been produced to PYCO. Absent production of one, the only

presumption that can be made on this record is that SAW in a

variety of transactions with Choo Choo in 2006 sought to sever

rail customers from rail service.

IV. Correction to....Record

SAW makes many comments in its "Response" and SAW's

witnesses make many statements in their affidavits which PYCO

believes are incorrect. However, since replies to replies are

not permitted, PYCO will not offer argument on those points.

Nonetheless, there is one aspect of Larry Wisener's affidavit

, which is a complete misrepresentation. PYCO moves for leave to

file a limited reply as to that, and the reply is as follows:

On the last page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million.' PYCO' s

' 1 2



executives have already supplied sworn testimony denying that

allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration

of Robert Lacy, 11 2) in F.D. 34890 filed October 19, 2006, But

Wisener purports to annex a confidentiality agreement signed May

10, 200.5, by PYCO' s Robert Lacy, and a document entitled "Rail

Sale Proposal Portions of South Plains Switching Ltd." Wisener

implies the 2005 confidentiality agreement relates to that "Rail

Sale Proposal." He evidently seeks thereby to bolster his.claim

that PYCO made a $5.5 million offer.

But Mr. Wisener's "evidence" is an unconscionable

misrepresentation of the documents. The "Rail Sale Proposal"

document Wisener annexes to his affidavit was sent to PYCO's

Lubbock counsel (Mr. McLaren) on June 8, 2006., by SAW s rail

counsel (Mr. McFarland) , and not to Robert Lacy by Ms. Wisener

in May 2005. as Mr. Wisener seemingly implies.-'-^ This is

manifest not only in the actual fax Mr. McLaren received from

Mr. McFarland (attached in Exhibit A), but on the face of the

"Rail Sale Proposal," for it refers to a sale of track to 84

Lumber, which subsequent discovery suggests refers to SAW's

sale of 84 Lumber trackage to Choo Choo in April-2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 SAW's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992. In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
solicited Pioneer on essentially all of SAW's lines.

13



formal offer in response to the "Rail Sale Proposal" which Mr.

Wisener appends to his affidavit. That offer, in the form of a

letter faxed to SAW's counsel (Mr.'McFarland) on June 15, 2006,

is also presented in Exhibit A. In this June 15 response, PYCO

did not offer $5.5 million for SAW. PYCO instead offered

$2,094,000 for all of SAW, or $435,000 for- "Alternative Two."

These figures were consistent with the numbers PYCO presented in

PYCO's feeder line application, as then pending. PYCO has not

subsequently withdrawn its offer of $2,094,000. PYCO to date

has received no response from SAW (other than lease terminations

and state court trespass litigation by Mr. Wisener d/b/a Choo

Choo).

The point is that Mr. Wisener's use of documents in his

affidavit is like the thirteenth chime of a clock. It is all

mixed up and utterly misleading. Such chimes not only

themselves are false, but call into question all that came

before. As with a broken clock, Mr. Wisener's affidavit in

general should not.be accorded any weight.

The only offer PYCO has made to SAW is set forth in Exhibit

A. So far as the record shows, this is the only, formal and

reliable made to SAW assets for its rail assets in Lubbock by

any party, including specifically PYCO.

V- Conclusion

SAW has failed to show material error in the August 3

decision. SAW's de .facto petition to reopen accordingly must

be denied. On this record, the SAW system must be reassembled
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at least to the extent sought by PYCO in order to operate it for

rail purposes.

Respectfully submitted,

Cftarles H. Montange"
for PYCO Industries, Inc.
426 NW 162d St.
•Seattle, WA 98177
(206) 546-1936
fax: -3739

Of counsel;
Gary McLaren, Esq.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413

(806) 788-0609
for PYCO Industries, Inc.

Exhibit A -- PYCO June 15, 2006, response to SAW solicitation
for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006

15



Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition upon the following counsel of record' by express
service, next business day delivery, this 8th day of November
2006:

Thomas McFarland
208 South LaSalle Street, Suite 1890
Chicago, IL 60606-1112 (for SAW)

William Sippel, Esq.
Fletcher & Sippel
29 North Wacker Drive, Suite 920
Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTL)

William A. Mullins, Esq.•
Baker & Miller
2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esq. . .
Mayer, Brown, Rowe & Maw
1909 K Street, N.W'.
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600
Washington, D.C. 20027
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Exhibit A

Only PYCO Offer to SAW (June 2006)

SAW Solicitation of Offer (June 2006



Fax Cover Page

TO;

From; Charles H. Montange
426 NW 162 St.
Seattle, WA 98177

(206) 546-1936
fax: 546-3739

Date:

Message:
—*

Attached page(s):

************************

The attached sheet(s) may contain privileged or work product
information, and is/are intended only for the person to whom
this cover sheet is directed. If the reader of this message is
not .the intended recipient, please do not read or disseminate
the attachments. If you have received this material in error,
please immediately notify me "by telephone and return the
original'material by U.S. Mail. Thank you.



CHARLES H. MONTANGE
ATTORNEY AT LAW

426 NW 162ND STREET

SEATTLE, WASHINGTON 98177

(206) 546-1936
FAX: (2O6) 546-3739

15 June 2006
by fax

Thomas McFarland, Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal

Dear Mr. McFarland:

This letter on behalf of PYCO Industries is in response to
the 'material identified as "Rail Sale Proposal" for portions of-
SAW's assets in Lubbock, which you faxed to Mr. McLaren on June
8. .

In settlement of all litigation, PYCO is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in the feeder line application, for
the prices stated therein. The "Rail Sale Proposal" which you
forwarded appears to be an offer of property somewhat similar to
PYCO' s Alternative Two. We are uncertain how SAW proposes, to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old .FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"
bid of $5.9 million. PYCO's calculations show the maximum value
of the entire SAW system is about $2,094,000. The "Rail Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of $2,094,000 for all SAW's
remaining lines in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer



shall be deemed modified if and when PYCO modifies the values
associated with, or the property included in, its feeder line
application statements. The offer is also contingent upon any
required STB 'authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations.

Please advise how you wish to proceed.

VeIY4'trul,

Charles 'HP1. Montari^e
for PYCO Industries, Inc.

cc. Mr. McLaren
PYCO
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To: Charles Montange
Fax #: 206-546-3739
Copy: GailKring

Robert Lacy
744-3221

Re: PYCO/Railroad
Date: June 8,2006
Pages: , including cover sheet

Chuck, Gail and Robert:

Attached is a copy of the bid package received from Tom McFarland via telefax this morning.

Gary R. McLaren

From the desk of...

Gary R. McLaren
Attorney at Law

Philips & McLaren. LLP.
3305 6^" Street, Suite 1A

Lubbock. Texas 79413

(806) 788-0809
Fax: (806) 785-2521



FIRST FAX
18 PAGES



»k3b roa 180? TO:1S065463739 P:<

PC 06-88-66 16:46 Po:

Rail Sate Proposal !
Portions of j

South Plains Switching, LTD, Company j
Lubbock, TX

Introduction

Thin sale package outlines property offered for sale and conditions of sale for portions of
South Plains Switching, LTD. (SAW) ^

Description of Property toy Sale

The property for sate consist! of rafl track generally located south and west of the 8NSF
south yard In Lubbock, TX The original sale was made from BNSF to SAW by Sate
Agreement for Sate of Certain Assets, Rights, and Obligations of The Burihgtan
Northern and Santa Fe Railway Company to South Plains Switching, LTD dated May 3*
1090, Provisions In this sate agreement wBI be assigned to any new rail line owner.

SAW operattem are OT both ek^trf BNSF m^ Crossingof
BNSF to conned these properties to done on a regular basis by SAW obtaining dispatch
authority from BNSF.

Interchange between SAW and BNSF is made in BNSF South yard as mutually agreed.

Buyer accepts the rights and obligations as set forth in the provnions of the Sale
Agreement for Sale of Certain Assets, Rights, and Obligations of the Burlington Northern
and Santa Fa Railway Company to South Plains Switching, Ltd. Co. dated May 3, 1998,
Quit Claim deed given for property. Bill of Sale given for ail tracks, etc., as received from
BNSF.

AR SAW operating property excapt those retained below, but including PYCO leases
#6793, 6676, PX91-12025, PX91 -12021, 4536 and 4677(copies attached).

Some back and property outlined in the Sale Agreement of May 3* 1999 has already
been sold, or win ba retained by SAW. The sou property and removed trackage in
general was norvoptnrtfonal and was sold to mnov* tax liability.

of Property not for Salt

Properties to be retained by SAW are as follows:

A portion of the Orchard Lead track (sea attachment A)

Track 380 with adjacent side tracks and me shlpper/mcarvars located along those
tracks.

A portion of Track 9420 West of Elm Street (Hold to d4 Lumber) sea attachment A
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Tree* 4, 7, and 12 (Bunte properties hi ttigatten)

Norvoperating leases cuirenUy in irtigatton

Tradc340

Boxcars used for equipment storage in Lubbock

Locomotives ?nd maintenance of way equipment and tods

Dlviatona of Revenue Paid tyy BNSF to SAyy

The line sate agreement between SAW and BNSF oufiin** the divisions of revenue paid
byBNSFteSAW, There aw two different sets of payments;ona for cars waybWedin
shipments leas than 27 cars and a different set for cars waybilted In shipments of over
27 am.

Provisions in th« sata agreement provide for annual adjustment of dMstoro of revenue
paid by BNSF to SAW.

Union Pacific Traffic

Moit traffic interchanged between SAW and BNSF moves under BNSF re! provisions.

There la an Operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP. There are no
payments made by UP to SAW. AW payments are made from BNSF from their revenues
obtained from the UP.

f fee Jhne op Equipment

Free time for cars interchanged between BNSF and SAW are covered in the sale
agreement. Free time, to 120 houn.

r Storage etc.

SAW maintains their own "price and condition sheef setting forth such things as free
time, demurrage, storage of care, local switching charge* eta A new buyer would need
to publish their own price and condition sheet

Electronic Hm*irhanQe of Gf|f

It Is very important for a rail HTM Interchanging equipment with BNSF, to have electronic
interchange. This function is being performed by SAW through RM) an outside firm,

BNSF aleo provides an interchange package should a buyer decide to work directly wtth
BNSF, *'

I
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. Maintenance of Way Equipent

Locomotives or Maintenance of Way equipment or materials would not be part of the
sale. SAW doe*, newever, haw • number of operational locomotives and rt to posslbte
that two (rf thew units couM be eoM as a separate agreement

BNSF Rtoht of Firrt Rafuatal

The BNSF has first right of refusal, with their response due within 60 days of an
agreement between SAW and a new raai

<^T>r Condition*

The following offer conditions exist
Minimum offer $5,900,000.00 (this has been met)

Response due on or befon§12:00 Noon, June 16,2006.

SAW m§y elect to reject any and all offers:
Response to be made fa-

Mr. Thomas F. MdParland
208 South LaSalte Street, Suite 1SBO
Chicago, Illinois 60604-1194
Phone: (312)236-0204

(312)201-9695

Attachment A Maps
Copies of PYCOUases
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CROSSING CONTRACT

AGREE WENT, nude this. , between
Fort Worth and Denver Rrilw^Coroptoy, party of tae first pant, hereiaafter caBed "Railway Connwny,1* and

'""' ; : : ' ~ ^ ^ ' ™ " — • • • i i i I , m i , , „ , „ I , t party o f t o e second put,

WTTNESSBTH: That, WHEREAS, Railway Company controls and operates a line of railway through vw-
icus count** In the State of Texas, and maintains alony the right of way thereof, fence* for lie protection of property
aad die prevention of Injury to persons and animals; and,

WHEREAS, party of the second part owner, is in charge of » certain tract of land bcated in Ac County «l

—._ , State of Texas, and adjoining; the right of way of Railway Company, aad Is desirous

of having a private crossing over said Railway Company 'i track sad right of -way at Mik P"«*
•

NOW, THEREFORE, in ooosideraiion of the premises aid the nrotnises batxaafoer made and to be per-
formed by the partie» hereto, IT IS AGREED;

1. for and in consideration of die sum
ft*

Dollars

). receipt of which is hereby acknowledged by Railway
will within thirty (30) days from the execution of tH» contract, vuuitr the
In oompllaaoo with the rcyiiremenu of Railway Company,

IPssMMHsl a creasing over the right of way and tracks of Railway Conrpauy'at
f oUowlBj locatkn. (O-wlt:

of die sftsoud pan
~ and

Ml It̂ ll iT IMftfl ft f**» «»•«*» *!*•**

as ihown on hluc |«int i&attosd "Exhg»t̂ A", attachedjbceta aad taadt » part hereof. The saidl_
crossiaf, M9HtRI&IQjH&H&RfitRHi0RR^ X imtaBed at the tote capeiac of party of i
pact, 'and party ottbe second part further agrees to mjfetp'i &asd^pHtmMHp|iHR cnwifig \*itn all appuncn*aec*
tint may be repaired, at its sole expense and -without coet to Raihf^ (3ompaay; prowded, however, Railway Ccm-
pany, ia the event party of the second port fatU to keep laUglMPPMHIii owdng k good repair, shall have
the right to repair u*c sane at the oott of party of the weoad part, aad party of die second part shall pay the full
cost of luch repairs within twenty (20) days of receipt of bill therefor, noxn Railway Cmnpacy. .

m*
3, Party of th« lecottd part Agrees that it wSl at all tkoea indemnify and tave harmlctt Railway Company

against any ton of 91 damage to property, soA igtiaxt all claimv dnnanrf^ acuoas or cauie* of actkm growbf out
of the IOM of or damage to property, or injury to « death of person^ nauiting in any manner from coostructjoti,
mtuAtcfiaooe, u*e, ttate of repsuuc, or presence of the crossing upon Railway Cotapany** premise* (except where
such loss or damage to property or such injury to or dead* of pencils is directly crated by the sole nqoixeucc of
Railway Company), ana *h*U pronptly pay to R^wayQ»i^>any the full amount of aary damages wtidi Railway
Company may ruitaia and ineur, or become labk for, aid all «um§ which Railway Caaeptay may pay or be com-
pelled to J>»y to wakacnt or •gatufactto& of any such claims, dojiaods, acticoa, or causes 01 actiim; it Jeoag fafly
u^dentood and agreed that Railway Company «haH not be liable; for any danafe to the crottaog howsoever

4, If at any tlaae party of the teceod part bib or decliau to keep the agreements herein ccatained, Railway
Company may annul and cancel tba agreement by giving five (S) days* written notice to party of the teco&d part
to that effect; aad likewfce, ftt any tune, at hi own option, upon grving ninety (90] days' artke jn ytftiag to "-•*"
of the second part, its astkm and mceetsors, RaUway Compwy may ten&Laate tft» confi — * '• l""1"

5. Itb furtlKiagrced imdw>darrtJX)d thatdu»isa«rrtiunt
its, hli or thdr bein, executors, administrator* nersooal rqpresentatives» cucceuors or xtsigas, and shall be binding
upon them, '

As Ooe of die conaderatioos hercixi, it is expressly agreed and understood that this contract is mft|^<* on behalf
of any suocessors or assigns of Railway Company, «nd that die same is also made op behalf of and inures to the
benefit of any other pcnoo, Grm, corporation, or railway eempaajr who may at nay tune run trains over or in any
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V ' I
» to mch pmorn, finn,

mac m ray manner or way by operation of law «

Att*eta«rt to Ifef* 2 <* fcrl«tt Crossing Cootnet wit* Plain* Coopetattw «1 MU1.
Inc., 4»ted torch 30.

6. ttl* eootwct

7. It 1» ««ta that pwtf o «» »«««* P« «
S iMM incident to tfe iMUUatioa rf ttUfor

8. it ii fitter •gtml tl*t the H»«wat of traffic »«t«w »M l«lli»ay
tctfika »IU oot lewATmt «d> ti»«fl that it wiU iatttf ere «it»

1.111 p
t« get

«t«cl bjr engines or ear**

» . •«•»—*"•'"" •»••;— <<* oy<
" ( I fMtHUTf

APPROVED AS TO FORM:

GcmenlAnmtr

STATE OF TEXAS ]

COOTTV OF TARRANT J

BEFORE MB, tho tmdcrsigned authority, on this day peno&aOy appealed.

known to me to be the jportos wiuxc name Sa tobtcribed to the foregoing instrument, and acknowledged to me that
he'executed die fame for the purpose! and conrideration therein oprefied. in the capacity themn itatedl aad as
the act and deed of laid oorporatton. . •

GIVEN UNDER MY HAND AND SEAL OF OFFICE thii <bt

8TAT8 OF TEXAS

COUNTYC

BEFORE ME, the undersigned authority, on thii day penpnaJly

- "•• ' •• . -mm , ,, known tome to be the person whose naccae

Pubik <• *od far TMIWU Ca«B(r, Ttau

is subscribed to the foregoing inatrunuent and acknowledged to.DOC *ti.» /V*^»" ~™*«t+A ^ l>ftmf fOT
the purpojcs tvn4 coniidcratioo therein rrrirriifd.

GIVEN WDER MY HAND AND SEAL OF OFFICE tWa t+^fifc J-y«f (i^A^+t \JL^

.Cocorr, T<*n
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^^ ^

_, tracks and property of Railway Company; and as to such persons, fina, corporation
whether operating the latne in any manner or way by operation of law or othervreK, laid

iteshimdliaijyovidcdfof ayjfae tenm of thfe contract

tho paitKs Litrete havi* csi-nv3"tM^iSf^ff^^tonSfcSecutod on the day and

AJPPROVED AS TO FORM:

STATE OP TEXAS' J

COUNTY OP TARKANT j

BEFORE ME, the umJeragned authority, on tbb day pcnonaJly appeared.

known to inc to,"be t&eHabfioa Vvbose same it subteibcd to the. forgoing iottruinen^ and acknowledged to sac that
he 'estccutcd the uu0e lor the pnrpeset tad consideration therein expwwwi, in the eapacity therdn itated, and as
tbe act and deed of »a!d cerporatioa ' '

GIVEN UNDER. NtY HAND AND SEAL OF k.-. 19-M.

, WiLUAMSON

STATE OP TEXAS

COUNTY OP.

BEFORE ME, the undersigned authority, on this day penjaijiaJly appeared

tt*T PoWk ta tmt (H Twnu Qnmr, T«M

is tubicribed to the foregoing uwrtmiaent and Bekaowkdged to me that
the purpoocs and emnderation therein exprnocd.

GIVEN UNDERr MY HAND AND SEAL OF OFFICE thl»

, known to nw tt> b« the person whose name

the f""* for

Mouuy I^OJo i* ud IT. T««i
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'-. .* , CONTRACT FOR PIPE LINE
ACROSS OR ALONG RIGHT OF WAY

COPY
YFff AflEBPJEW. M^g "*» «•»«»* tote «• •»— -T-X t̂/'..... & & .,<^Tj>C-4^.^ ^y J ^ y g y 1

 T 10 >?"&

between foat WORTH AJTD DENOTI RAILWAY COMPANY, tumiaafter <aiw the "Raihrer," »A

hetuttfta oJW tlui

fa<
I * . '

"I « imniT1 •n-'r1 T* T i _ nmifnjii"i'-iiitrii>nijei^iliim*H*"—

J~<frrl<*'?fT)<? ̂

•t»( Mid premlM «t lk« »le c^enw of UMMM, *. .f%usxfc"/&'df, ... — C~.xC2— ) Inch pipe line to t» md lor «™"r«B

, U>« lotAtion of wld ptpi UM txaac shown k »d on tbf lUabn^a paint

itteeh«d, - — — . - . -- ..—....„-..„,_ - . - ... ..... ,..,. , ud made « part btteef.

(ffl
M tHMllB Cf Rft(hn7 Vl) V* It P«MW «^V tb* iMIN H^ 1^ to
U thf mid pfpt UM «b*fl b» of * diimetw four laeha or Iwgw tb* porti» of SCUM <fit*etly uoder the said track or tnuk* ud under the roidbod

»{iprovtd

wttt O« approrml of the BuixtinUDdent of fiubny, «wd M tUll »t hinder, deliy or ecdnngw Ito op«*tK» of nfteM. btifit, tt» or b«pto«i of
B«ttwiyowh«trMkOTtnKk«rowl»$dwb«ri^^
7&I tifitam d^ wt oiW WOO wid p«tBiM» for the piqpon of «^^
ootka to Suptrtatoiden* of JUilirty, *nd then * dntgiuted r>yara»enf»tiv« of B«l]w«r m«r «W«M orin^wt *& el uid work *ait piOtt«M«. M UM
«p«i»oJlJto«o«»», *ndp«rform»ne»a(«ich wwk tbiJI 1» «ob)«et to hb approreJ. If daemod D«e«M«y by Ruhr»y w to do, U«MM« llutB, *« tt«
wp«M* of UMtttM, (UODOrt tte MM UMk or tnkdta, u dtaxrtod by Baflwmy, wiJe tb« twk oT eowrtnirtiag, mtlntilrlni; «c mnovtej Hid pipe line
(ibdngdmc.

In 1h* w«at tube pip* HIM tb4l be owd to cany any ligiiU or other mbctafioe mwbr prwroi«, ttut •hafl b* boated, under «ny trade «r wlthla
feny-Hre (4})fttl flf any tnwk, bridge or atructun of UM Raftray, the ftp* Iwe «haU b« cm*flirwWl and ««i»«««*«H atrutly la eecwdaaM »>th

H»o No. WWM», copy o< wMcb «h^ b« «*tacl̂  t^ w^ tb«t^ b«om« » j«rt ot,

la owe Raflmjr aluJl, arte.aiki pipe line hai otoft soBtructed, buttd upon its prmwee any xldHteBal track or tatsb, or etnwtun^ or male aqy
«luto«ee tat edalim Inab or KnwUuw o*«r awd pip* line, toe Lloaaaee ihifl, at oaee, at iu own expense, make wish changes i& ite asld pipe Un»ai
m*7 b« aecmaiy to miJw the IMM <x^ortt in ite rekttoo to (^
to tfai ocnutoioM teMla w«uJ«d for Mid pwsmt tt»^<tfirtra«tat^ or »m«y bcreo^irdbv theRaOwny.
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JkttetWrt«v«»thpdye8l«tt»l3*«Btto i
Iteteptan* or telegraph lintt, or other f»<*ltto of lUih»»y-, the liooisee Imimsdiately >

&»»«* further
to lnd»mnlry M<l MM h*ralo» B«flw«y from and ogii&st «ay diraagei, dito*, t«aa, suits or acpetuej IB wy mianer uiMDf from or

tnwinf out of laterfwcaM with th« aii^ub, t«It^fm« or tekptpb lio«« of Railwijr by the opcwtten, un or eztotoM of ujr nek gnaodhii sywam.

m»totito tto nfl OTW UM HMOM thoroojhty ooapnitoii, *nd the grade even with the *41*eenl mtf MI of tbt grouDd, tad that UeeoiM will it *0 tlau*
trim*, prottct, todanagy >nd mve birmlira Ttofliny torn «i ol»Lnm dtmsadi, iudpuata. kn, w«tt«i«lapeMM, for Wwy tow dtjttl of tny peisoo,
or low or daiUf* to the property of toy pcnon or pcaoni whomiorw 0adbidin« both pirtfca hereto >a) th* tnqiJoyoi), in «y mtimwr »ri«laj (nm

joui irf ta whol»orln ytrt, the oonBtrucUon, MCfflutractioB, m»lnWinitvx\ operation, repair, thangt, mtetmnr, m» or mnftnl of «tid pye
wbdd«ao« erf •ofl»'»CTtbe»flWwkMh»«*i^

Annul: If Ootnitt itltfl unffl Hlfl ftltt>fH% mmrlr -rfth rF1 tH *f-i". ~>~— «-L -H T"*'"-! »fm'n r* fTrth •» **• f* 4 T^Tntrr tf frt
«ov>pU^ w*lb. ̂  SMM Weu. fnuit*d by fUBway dwtt ooatinan ia (OK* to the full expbnltoa o* th« period of one (I) ywur from th«

5pcm art lew U^
Uii ,̂ R*Ihr^»h^ Aayiu>ti£«

gp^ Upon tfc« t«min»ta<»
of thk liwnM in «ay rf the modw Ktwin pvwrUM for, LUMUea ebtD, at ft* own wtpense, upon beln< i»ti£*d •» to do fcjr Ewlway, Htmo** «i^ pipe

a «M pMnlwik Md iwtera the (mud to ft nie and levd cotxflttea, «a4 1& OMB of iu f*8ro »o to d«v the XUihriy m*y «t it* option, either
th««tWptp«Un«fr<rn»iwd])reini«»aitlw8^

heura,

I« WrrttM W»i»0», tt* putin Iwreto tow CMiMd Ihta ifreemart to be ascoW m t^ diy wd yew )^ hmaa writtm.
ATTSST:

8««3«Uiy.
TOKT WORTH AND DENYKB RAILWAY

APPEOVED AS TO FORM:
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PIPELINE PERMIT F& BJRUNGTON '

mi-»o»
. .

COPY

hereinafter referred to as 'facility' upon, along or ftcros the rightof-way of Burlington, underneath the
surface thereof, and under the trtckt of Burlington, as the caiemayte.atornear

_ _

Station. In the County of Lx&bocV . State of leataa _ , to be located as follows, to wit:

HP 359.0

as shown i» Bed on the alat attached hereto, marked
Exhibit "A", dittd fcf^y^^ <L i oot and by thisrefenmce made a part hereof.

Permittee In consideration of fitch license and permission hereby covenants and promises as follow*:

1. for this Permit, Permittee will pay Burlington, in advance, the sum of four Hundred Fifty Dollars
(S4SOI for trie entire time this Permit remains In effect and Permittee will also pay or reimburse Burlington for
all taxes and auenments that may be levied or assessed against said Facility. Burlington reserves the right to
change the fee en future Permits at any time without notice. This provision shall in no way affect Burlington's
right 10 wrmlnate said Permit pursoant to Paragraph 10 hereof.

: i
THIS AGRfSMSHT, mtdtthfc ^th d,yo< Aptil ^91 , 1*̂ ,̂,

BU WJNCTON NORTHERN RAILROAD COMPANY, a Delaware corporation, h«rainafter called '3 Jrti^n", and
fin«m CflaneraEJye Oil mil _ ..• hereinafUar uJltd *P«fnuttee", whow^dress is

2901 4veau» A Lgbboek Texas 79408 ^ _ '
W1TNC5SETH:

, . BuHlixiton, for and in consideration of the to herein provided to b« paid by Permittee to Burlington,
and «f tf* cwrtnams and premises herairafwr mad« to be obierved and performed by Ptrmltte*. does hereby
jrint 10 P«nnitta* license and permission to excavate for, construct maintain, and operate

Conveyor Structure ,
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approved by iurlington. Permittee shall fUl in the excavation and

restore tht surface of the ground upon which the Facility it located to its pmvious condition subject to th»
Division Superintendent's approval. Said Superintendent shall have the right at any time when in his/her
judgment It becomes necessary or advisable to require any material tued in the work to be j*ptaced with like
material or with material of a more permanent character, also to require additional wo* or change of location
of aid Facility es a matter of safety and/or appearance, or on account of additional trades being laid, change of
grade thereof, construction of a building, or for any other reason whether or not connected with the
operation, maintenance, or improvement of Burlington's railroad, all of which shall be done at the expense of
Permittee In the manner herein provided

a. Permittee shall giveto the Division Superintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Facility, and shall conduct said work in such a manner * not to interfere with the
maintenance and operation of Burlington's railroad.

a. 4 Intteewrrttfrniurfino^atttereqiiertof
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or Incur* any expense whatsoever on account of the eicavation for, construction, reconstruction,
maintenance, repair, change of location, removal of the Facility, or otherwise. Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are widened therefor, rf the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of th» Facility, requires any or
ail of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision, such work is to be performed fay Burlington
employees and the cost borne by Permittee.

- 5. (a) fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at i-800.S33.289i (* 24-hour number) to determine If fiber optic cable is buried anywhere on
Burlington's premise! to be used by Permittee. If H is, Permittee will telephone the telecommunications
compenyOes) involved, arrange for a cable locator, and make arrangements for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises. In addition to the liability terms
elsewhere In tiiis Agreement, Permittee shall Indemnify and hold Burlington harmless against and from all cost.
liability, and expense whatsoever (including, without limitation, attorn*/* fees and court costs and expenses)
arising out of or in any way contributed to by any- act or omission of Permittee, its contractor, agents and/or
employees, that causes or in any way or degree contributes to (!) any damage to or destruction of any
telecommunications system by Permrttee««tnd/or h$ contractor, agents and/or employees, on Burlington's
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication companyfies).

6, m the event any cathodic ejectrofysw or other electrical grounding system is installed In connection
with the Facility which, in the opinion of Burlington, interferes with train signals in any way, telephone or
telegraph lines, or other facilities of Burlington, Permittee, upon being informed by Burlington of such
interference, shall forthwith discontinue^peration of and remove said grounding system, or take such steps as
may be necessary to avoid and eliminate ail such interference. Permittee further agrees to Indemnify and save
harmless Burlington from and against any damages, claims, losses, suits, or expenses In any manner arising from
or growing out of interference with the signals, .telephone, or telegraph lines of Burlington by the operation,
use, or existence of any such grounding system.
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7. Permittee shall end hereby releases and discharge, Burlington of and from any and all liability for
damage to or destruction of said Faohty, and any other property of Permittee looted on or near Burlington's
premises, and shall and hereby assumes any and all liability for injury to or dwdi of any and all persons
whomsoever, including officers, employe*, and agents of the parties hereto, and loss of or damage to
property to whomsoever belonging, including property owned by, leased to. or in the ca're, custody, and
control of the parties hereto, in any manner arising from or during the excavation for, construction,
reconstruction, use, maintenance, repair, or removal of said Facility, however such injury, death, lost, damage,
or destruction aforesaid may occur or be caused, and shall and hereby do« indemnify and save harmless
Burlington of and from any and all daJms. demand*, Wrts, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any such Injury, death, loss, damage, or destruction
aforesaid Permittee further agrees to appear and defend in the name of Burlington any uirtj or actions at law
brought again*! Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In
any SUCh $Uit Of action. THE UABIUTY ASSUMED BY PERMrTTEI SHALL NOT BE AFFSCTiO BY THE FACT. IF IT IS
A FACT, THAT THE LOSS, DAMAGE. DEATH. Oft INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NECUGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE.

-• i. Permittee shall not transfer or assign this permhv t̂hoirt the written conserrt of Burllngtoa

S, Nothing herein contained shall imply or import a covenant on the part of IvHington for quiet
enjoyment

10. It is expressly understood and agreed that Burlington may at any time cancel and terminate this
license and permission by giving to Permittee thirty (30) days written notice of its intention to cancel the same
and at ihe expiration of such notice thb license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof, Permittee, under the supervision and direction of Burlington's Division
Superintendent, or his authorized representative, dull remove said Facility from the right-of-way of Burlington
and restore the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superintendent If permittee fails to remove the Facility and restore said right-of-way to
such condition within said thirty (30) day period, Burlington at its option may remove same and restore said
right-of-way to Iti previous condition, and Permittee shall piy to Burlington the cost and expense thereof.

• 11. Upon any failure of Permittee to punctually and strictly observe arid perform the covenants and
promises made herein by permittee to be kept and performed. BurlIngton may terminate this agreement on
ten (10) days notice to Permittee, remove said Facility, and restore said right-of-way to its previous condition at
the cost and expense of Permittee.

' 12. Any notices given under the provisions of this agreement shall be good if property deposited with
the United States Postal Service addressed to Permittee at Permittee's post office address above stated.
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permi onhireln sr*nted is

Sut̂ ect to the foregoing provisions, this Agreement and ait of the covenants and promises thirtof sh»ll
to the btMfit of ind be bindin uon the rtie himtrt to

succtuors, and assigns.
binding upon the ̂ rtie hmto, thtir r«p«t,Ve •dministftors

IN WITNESS WHERiOF, UuHlngton and Permits hav« .wcuted this agrwment In dupiJ«tea$ of th«
day «nd ye«r •first htrttnabove writtan.

BURUNGTONNORTHERN RA/UOAO COMPANY

^
Title

Title
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eUKUNGfrOM NORTHERN RAILROAD COMPANY, a Delaware corporation, hereinafter called 'Burlington*, and
*l*laa qoopgntive Oil Hill , hereinafter called "Permittee'', whose address is

Buklngton, for and in consideration of the fee herein provided to be paid by Permittee to Burlington,
and of U1 e covenants and promises hereinafter made to be observed and performed by Permittee, does hereby
grant to trmittee license and permission to excavate for. construct, maintain, and operate

Ond«r£Pound Electric Line
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PERMIT
i-12021

NORTNOW

COPY

hereinanW referred to as "Facility* upon, along or across the right-of-way of Burlington, underneath the
surface Jweof, and under the tracks of Burlington, as the case may be, atorneaf jLaUafteks-
Station, in *e Cotmty of Lutdmck .Stateof _ Te«aa , to be located as follows, to wit:

MP

Exhibit'

PeimWeu <« <on«Wenrtlon of such Ikeme and permralon hereby covenants and promises as follows:

I.

\*
ail taxes
channel
right tot

.on the plat attached hereto, marked
6 1991 „, and by this reference made a part hereof.

For this Permit. Permittee wl« pay iurlington, in advance, the wm of Four Hundred Fifty Dollarf
($450) <a> the entire time tWs Permit remaSns in effect and Permittee will also pay or reimburse Burlington for
ail taxesUnd assessments that may be levied or assessed againrt said f adlhy. Burlington reserves the right to
change fie fee on future Permits at any tinW without notice. This provision shall in no way affect Burlington i

Lrrnlnate laid Permit pursuant to Paragraph 10 h«reof.
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Permittee shall fillh - — -rr , rmtee sa
restore the wrfact of tht ground upon which the Facility i» located to it* previous
D,v«,on teamen** » approval. Said Sup.rtnttnd.nt shall have u*

om«n«««nfor^f»bl*tor^ujrearvmai,rjaf used nwwork
material of. -non, p.™*** character, .,« to retire additional work
»m«wr°<»^a**or appea^

gra* thereof, construction of a building. or for any other reason whether or ̂  co
operation, maintenance, or improvement of Burlington's railroad, all of which shall be done at th. «t JL r̂f
PermituM in the manner hertin provided- Wpeme of

3. Permittee shall give to the Division Superintendent at least two (2) days advance notice of any work
to b« done by Permittee in the excavation for, construction, reconiuuction, maintenance, repair, change of
location, or removal of laid Facility, and shall conduct said work in such a manner as not to interfere wlththe
maintenance and operation of Burlington's railroad.

4. In the event that Burlington, at the request of Permittee, agent, or contractor of Permittee or for
the protection of Byriington property and operations, does any wort furnishes any material or flaggjno
service, or incurs any expense whatsoever cm account of the excavation lor, construction, reconstruction!
maintenance, repair, change of location, removal of the Facility, or otherwise, Permittee shall reimburse
Burlington for the cost thereof within twenty <20) days after bills are rendered therefor. If the excavation for
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, require* any or
all of trtt following work: removal and replacement of Vack. bridging, protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision, such work Is to be performed by Burlington
employees end th* cost borne by Permittee. v •

5- (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at 1-80Q-533-28S1 (• 24-hour number) to determine if fiber optic cable is buried anywhere on
Burllngton'f premises to be used by Permittee, If it is, Permittee will telephone the telecommunications
companyffes) involved, arrange for a cable locator, and make arrangements for relocation or other protection
Of the fiber optic cable prior to beginning any work on Burlington's premises, m addition to the liability terms
eJuwhfre In thH Agreement, Permtoe* shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoever (including, without limitation, attorney's fees and court costs and expenses)
arising out of or in any way contributed to by any act or omission of Permittee, its com/actor, agents and/or
employee*, that causes or in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee, and/or its contractor, agents and/or employees, on Burlington's
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
wrnpany, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any claim or
caus* of action for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication comparrydes).

6. fn the •vent any cathodic electrolysii or other electrical grounding system is Installed in connection
with th« Facility which, in the opinion of Burlington, interferes with train signals In any way, telephone or
telegraph lines, or other facilities of Burlington, Permittee, upon being informed by Burlington of such
Interference, sh»ll forthwith discontinue operation of and remove said grounding system, or take fuch steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmless Burlington from and against any damages, claims, loues, suits, or expenses in any manner arising from
or growing out of Interference with the signals, telephone, or telegraph lines of Burlington by the operation,
use. or existence of any such grounding system.
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7. Permittee, shall and heretyreleaw and discnar̂ ^^
damage to or destruction of Mid Facility, and any other property of Permittee located on or near Burlington's
premises, and shall and hereby assumes any and all liability for injury to or death of any and all persons
whomsoever, Including officer*, employees, and agents of the parties hereto, and loss of or damage to
property to whomsoever belonging, including property owned by, leased to, or in the or*, custody, and
control of the parties hereto, in any manner arising front or during the excavation for, construction,
reconstruction, use, maintenance, repair, or removal of said facility, however such injury, death, loss, damage,
or destruction aforesaid may occur or be caused, and shall and hereby does indemnify and save harmless
Burlington of and from any and all daims. demands, suits, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any inch injury, death, lots, damage, or destruction
aforesaid. Permittee further agrees to appear and defend In the name of Burlington any suits or actions at law
brought agilnst Burlington en account of any such personal injuries or death, and lea and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In
any su«ll Wit or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF IT S
A PACT, THAT THE IOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGUGENCE OP BURLINGTON, fTS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE

9, permittee shall not transfer or assign this permit without the written consent of Burlington.

9. Nothing herein contained shall Imply or import a covenant on the part of Burlington for quiet
enjoyment

to. It It expressly understood and agreed that Burlington may at any time cancel and terminate tNs
license and permission by giving to Permittee thirty (30) days written notice of Its intention to cancel the same
and at the expiration of such notice this license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof, Permittee, under the supervision and direction of Burlington's Division
Superintendent, or his authorized representative, shall remove said Facility from the right-of-way of Buriington
and restore the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superimtndent If Permittee foils to remove the Facility and restore said right-of-way to
such condition within said thirty (30) day period, Burlington at he option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and expense thereof.

11. Upon any failure of Permittee to punctually and strictly observe and perform the covenants and
promises made herein by Permittee to be kept and performed, Burlington may terminate this agreement on
ten {101 day* notice to Permittee, remove taid Facility, and restore said right-of-way to its previous condition at
the cost and expense of Permittee.

12. Any notices given under the provisions of this agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permittee's post office address above stated.
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13. The license and permission herein granted is subject to permits, bases, and licenses, if any,
heretofore granted by Burlington affecting the premises upon which said Facility it located.

Subject to the fwegolno, provfaor*. thit Agre*mem and if I of the covenants and promises thereof, shall
Inure to the benefit of and be tending upon the parties hereto, their respective executors, administrators,
successors, andatagn*.

IN WITNESS WHEREOf, Burlington and Permittee hav« executed this agreement in duplicate at of the
day and year fi«t hereinabove written.

8URUNQTON NORTHERN RAILROAD COMPANY

By

Title
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REVISION BURLINGTON NORTHERN RAILROAD COMPANY
FOST WORTS DMSWft

PRWT SHOWING
Cooperative Oil Mi/I

ftvposecf Urtfentowd BleMc. Ua&
' UN£ SEGMENT 4*7 M.P.

Lubbock, LuUxuJc County, Texas
SCALE: /*»£*>' DATE.
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RAILWAY COMPANY EDITOR'S LEASE NO. 4536 »
!

Sheet 1 of S

Form 2761

LEASE

This Indenture, «•* «"• ..... aa.,.,.,...., *y «i ._ ....... .....
batman At PORT WORTO AND DENVER RAILWAY COMPANY, hatanaftar ca&ad tfaa Railway Co»j*ny, and

--------------- ... ------ ........ ......JUINSL.,CQOEERAtlVE...QIL,lllLL., ______

1. Hut hi eendderatiaa of «» ottenaxiia and acncateitti hard&after set forth, to In kepi tod patftned by the

LeaMd, the Railway Oompaoy hereby laasM t* taid tmiicc certain pwmiaw _„.». ......... ,„. ____ __^___. ................. situate

»t .„. — UfefeftCJS... ----- __„„. ia fee County of ......iUJbhaCJL- ------ and State of

aid prattle** am deacribed, and the location (hereof ahown iaxaiwnK outline, on th» print' „, ...„
attached, and made a part hawof, reserving to <t* Hallway Company, its wooaworm, and agrig« the right to Maintain
and operate all railroad tauks, BOW on said pnaiaaa, and the farther right to contract, maintain and operate other
raflroad Uadb upon tod over aid poaiau when the au» ahall Ml interfere with the ttaicfeuea «t «ba 'tint "Om
Baiway Company atoo hereby reauvw woto itealf, ita noaeawn, a«l«u, and Uoeaaeea tfae ritfit to opatate, maintain,
and rao*w eudi pipe Dtnat, atootnc trajMojiawm lines, taltphona Itam. bdegtaph linte, afa»i Uaea, and etbat fiu^itiee of
like charactet ai may cadet upon, under, or over aaid pnaaiaw ea of the date of thfc lease, and (row tfena to tin* to oon-
rtnict, opeiata, ma h>tain, and tttunr sucb additional fadUtiai of ttw MBM character, or nteeate *odsiine boUtka, in each
manner at wfll net interfem with the wg gf «eid jneadaea by Itaiu tor th* imzpoee h«ceir»»«e, apeoUkd, it eetorapeed
that thi* laaaa m mbjeet and subordinate to aay and all cigala crroatad by the Railway ComiMny for any tudtt Una and
eacQJtto, and the teeeee heVeby tdaaoe* the Railway Company ttvsa any and all tote or daraaea which the Lm*i may
•ui jtl at ft Jill

2, TO HAVB AOT> TO HOtD tt. aaoa fnm.,,,'&!m2LliJ$!L.
until mA tew M ilkn IMM •haU ba tmoinated at bmbwAar protiAri; and tk« L«ONM in ooiuuWioii of tt«
the prernkm m above tet forth, oovtnantt and agHM to pay to the Railway Company a* rent far OK MU* the ittm of

HSEl̂ JIî

payaMa.aa joB9i»j ,̂,aiinual,ly .̂Jln.,̂ dvAnce

Tbo rout tat taid pnutea ihaO be takjaet to nvinon at leitt one* «wty two (D y«an dxtriaff tha tin this baw «haU
ourfinut ta otteot

8, It b forOar agiced ttwt Oa pnantow hereby laawd arc to be wswJ by th* Loww for .hULildlQ9..fiaC£Qa£jEffient,

, thfltaO tb» ytonAtau of Iftw appUeabU to radh tin shall bt fully obaerwid, aad that U» Leawe wiDt sot do or
to Iw dam, upon add pranuwt, anythinj foibiddm by taw. and wOl maiatuB and keep raid prooiMe, f «MM,
and oppwteaanem to good repair at vrieD u ktepaU caioh huoiM uad vaidta ihtiwm and th« otieBte aad *id*walfe aAMo-
in« n»A BreulMa IB pcopat rrfadition aad « nay be Hqpind by m»y to*, ordinance or dinction of public «flfrMa. and
«baiMv« requliad by add Railway Ooouwiy w to do, will oowi aD buOdinp via «t letut on* coat of ttfoanl palat of
tudb ooloi u tha Railway Company may dLnot.

AU bvDdfofa, atnutuMB. ItcflitMM, lanaH. and oH-cts of awiy kind tmd ebeuattai- emrindtad,
«xtmM, or MOmtftmeted oa Out famous* ahall havo hotk rida and vertical etauaneai of tha track or toadte

•s ttioaa artabUdtad by the Rallraad Commiswoe of Tfesai, aad La0M« benby jfrcmbe* aid acrata to obaan* codb dear-
at all tboaa. ' *

$. The Ima> aho cwnaanti and'atnat to pay all state, ooaidy, and nmnidpal tana or apanal a*aa«BteiiU> that may
be Inlad Upon tlw ioiptWWMata and property owned by tha laaut OB or about &» donhad p«nd»«* duriaj th» oontio-
'nutce ot thb Uttsa. And in ca*e^y taxar tuntJ^vMdcntiw proniftM aa a wfcoH the IwMa- ahaD pay mcb. pnportioa of
tho aaxa* aa the vajoa of any faapMwema&te or praiwrlgr owned by tho t*«ee on or about «ud pnaubaa beat* to th*
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«* tha «tire premise,. la the event that thl prralw, htrtby denim!, or «y put &«**, shall be tubjeeted. to .my sp*-
del aaanamant for any pnhlfc impiowroent or muwavMBacnte. fix Mats] herein r&tarwd and Stipulated to be Mid by the '
Learn shaft bo automaUeally increased I by aa krnjwnt equal to 8% par annum on th* total amount of as«siaaK»f and in f
2* *"£ f* *PacW *?MWtt"1,tl8 ̂  " * ̂  2?", pmni*? - whkh ** W*™** tertfcdannMd are owy« part,then aad in soeh otae the rental herein reserved and stipulated to ba paid by tha Lessee shall ba automatically increased
by u amount equal to 6% of that portion of the total amount of «uch 88M«iment aa tie value of tts premises herein <fc
•' mrt *" *ht to**1' "•!"* mf tk* r^mfaft* "|mn Trfiirh mifh tprcinl aaMtmcmt ti luritd. I

ft Itjia further «fre«a* that either party may terminate tUi Isaac at any time a&XX. .......
Upon giving U* other party thirty (30) days* written notice of reel termination; provide* ho«nn«», ihpt mit aiall b» paid
by aaU Lett** to the Oat* of tennination &wd by.aald node*; aad If rent haa been mid in advance, the

for tba umspwaa tnm ahall ba letanad to the

?. If and*! UM law* of the United State* or any itate in which tbe*e pmatio me located, puWie body or tribunal
now has, or during (ba term o/ tbu laaa» ihaU hav*. tb« right to roquiro tha terminatJon of thla lease, tban tiiis Vit« may
be terminated by mush public body <" tribnnai in accosduce wlti jaw.

& Aad tic Leata* fnrtbeT a|taas to aauaa, ehiriH8 the oontinuinw of this l«a*>. UM polidet of fi» tBaunnce oa the
stractura* of I.JMU and tha eontenti thereof whather tha property «f (ha Leaiee or of othen upon or about the demised
pranLscaand npaa other property «rf T^m*. np«i> «. »t««* «I>-.A,-;MJ Px._u_ «. »v .̂ t-,̂ ^ -j.̂  t̂ , n-ntmf nf r m^-,-
te ba 10 written that in ui* event of any destruction or daao&CO fay fire, no iwwrance oomptmy ihall nav» xMOiuae aaaintt

Jway Company,

9, Upon toe termkaition of thie lease, by notice M aforesaid, or otherwise, the JUMeea ahall at 0ao» MUOW from the
pwjnolsaa all etractmea and property not belongiDc to tba Railway Company and neton tba doaiaed jfremiaea to mbttan*
daily thalr>4omar aata, and in ca«a of failure to to do Qw Baflway Company may tear down or maom the tame at>d
reatow laid! pramiae* at Oae axpena* of the Leoxw wftbout «ny liahfllty to dauacea therefor in any reaped «b*t>o8v«i.

W. It ia undcratood that the nwvaweat of railroad locomotivea and eqajprnant aod the operation of th»
Cotapejiy"* raOroad Involvee BOOM riak of fire, and the laeana hereby aanoaas all nepoDBihUlQr for, and ao»»» to tedaai-
nify the Railway Company aealntt, loss or damage to property of th* l«ttea 01 to property of othen upon said pmoiwa,
rec&rdJeea of raUroad nefUeenMi ariahtf from fiw eavaad by the operaMoa of looooiotivea or nfltoad equipment or the
railroad, on « In the vicinity of aatt premltee; but thli MaumpUoo and rodemnlty shall not apply to property of die
Railway Company, or to relUaff stock of tba Kailwy Company or othwm, et lo ahipmtnbi in the oewae of transportation.
Tha IftaeM alao afreee to bdainnity and hold bannleu th* Railway Company agataat all liability; damn*, or loaa becauM
of damage to or. deattvction of proparty of, or injury to or death of, (Jl persona whomsoever, including tha parties hereto
aad tbalr employe*, while o» <n i» th* vicinity of aaid ptamkao, whin caused by any ad or oaJaale« of the Lawea, it*
employw. or afcnis. and if any cieiw or Hability other than from fire eh*U arise from tha joint or «oacurzinf nagilcenisa
of both partiaa hereto, it aball b» home by them equally.

11, In tha event any part of aaid pnuiaei is u*ed far tha loadine, unloading, e^atace, or other handJiny of airy in-
ftanvMbl* Uquide or petroleum products, Lease* atwD observe and comply with all applicable nlea pnhliahed liom time to
time by tba Aiaodation of Awerican Raflroada or any mieoetior *&aocy retatu>« thereto, and with all applicable law* a*d
roguladon* of Slate and kraal swv»rnmen» «*cahitinr lo«din«, unloadaog, etetaja and hanaiiar of inflaairaable liquid* aad
tha bondlnj and iroondine of railway trades where Mfih loading or nnlnedrng ia performed, wbkh law*, role* and re«a-
laticn* ate hereby made a put bei«of u folly aa if written out herein, team ahw agrees that each loadbif and «m»
laadlnf ahall be don* only through dome openings on can, and that the rails oa wfaioh the can etend shall W handed
and ejouiMlod to tha piping lyatam ueed in connection with sueh WU'nf or uuloadiac, and inmlated rail joints Inatalled
wbera tbow fa «videnee of stray electric eunmto, all at the mpeow of Leeaae, and in a manner satisfactory to th» Bail-
way Company. Loieee agree* to ftwl*«ltirily tha Railway Ccenpany aeaimt nil loas or claim* wrinnffoutof at iMuIting from
failure of Leaaea to observe aad ooapiy with the jmviaoat of any of aaid laws, rales or regulations, or the requirements

U. Th* Leatee «gi«ee that artificial UghtinK in pump houses, warehouses, or other enclosures whin* oil or other fe>
ftarnmftbi* fluid sopplias Are handled or aterad, except when in unbroken original eontainais, shall he by elottrtdty, and
all electrical installation* en aaid premises shall ooatotm to ancl ba nuantmipad in aetsoidaaoe with the provudom ef tb*
cnmnt edition of the National Electrical Code with mpeet to Claw I ha*a*dou* looiticu^ and aloo ia Aoooidance with
mqulrafttente of all appUeahla l«aJ ordinaneaa and State aad FftdoieJ laws refitKrtini tkctrkal instnlUtwne.

13 The Le«»»« accepta aaid pranuass. fentt* aad bwildinp) and appurtenances fa thalr edeting state without any
warranty, express or implied, of their present or future fit. safe or habitable condition, and the Railway Company shall
ha under no obJUation to repair or support the atone o> j»rf ona any doty in respect to the same imposed by <x*Bmon or
statutory law or public authority.

14 Upon the falter* «f the JUesee to promptly pay tha rest herein reservwdl as and when tlw turn ahall become due
aad payebl* or to faithfully perform any of the otW oovenant* and aereeuants hereia stipoktad to he by said Lessee
obaervedl the Railway Company may without demand or notice immediately or at any time thereafter enter into aad upon
aaid premises and npamm the same a» of fas former estate and expel the iMaee and tbosp okiming tt»de* him and
remov* their effects (forcibly if oeoetury) without hem* gvltf of trarpue or subject to liability for damage* aad without
prejudice to any other remi»di« then «xutta« in fkvor of the Railway Company.

li Ifee Rafhmy Company sbal in adiititm !•« a lien for tibe rent herain reserved, fa? tha entiw taon of thu
tmoe upon all *rope grown, faaprovcimnti mads, and personal property, fawludJnr household goods exampt from wwcu-
tfoa, 'of tbo »eid MaMe nsad or brought upon the aaid demised premise durine tha <MotpiuaiH» of tUa latee.



JUN-8-2006 15:07 FROM:GARY MCLAREN 806 788 1807 m;

rax senx o» : «A«jiyb»> MCFARIAND PC 86-88-8610:55 pg:

Short 3 ef 3 j

if. TU* IMM ihal) art IM ttrigMd, noc ih»U tatd prwniwM, nor any put ttasof. be wbtet, w» ahoU the Lama* con-
•rat Oat tbt MUM 1* uwd or occupied by way party other th»n ttw Taa*». wfefcout tb* prior written cenMBt of the Rail*
my Coznpojqy. If toy of th« fon«mnf oandftioai KM violated. ill of the pronrioas of flu* lease shall b« binding wpoa
Hjch *MifM«, rabltHee. uwr, or occupant, and the IC**M henUy guarantM* On iMnfoiKMnw of all ntdb ^evisliOM by
any ouch vdfaee. twbltwe, user, or occupant Notbing in the last above wnlvticc ahadl bt dMQMd to IM a valver by tb«
RaDwty Cotnjwny of ti» iMbktioiu iet forth u» the tinrt MBluce of (fab pantnpb. Tb» piovirioos of Ovt» p«itniph
ooootitut* * put of the coswidowtion witlwat which this l*u* would not b«v» been imd*. ud aid piOvMknA *nA
of thorn. AhtOl n» «ri*h th« land fcewfc? leased

<
17, HM XMMN will, «t bb own opmM. oantel «t th« diiecttoa of tfc« JUDway Company my &*(*•£* problenu oc-

by ooitftRietloB on e*U p*emls« <rf any

IS. Aay notice to be given under thia I«UM (ball be njffkWntiy ipww wd d^\»r^ if nuuted in an w*wiop« property

od »dd«sMel to ifa* LHW« at .t!.A:_lM»I889j.iubbpckj,..Texast..7|40|̂ , , _ .„
01 to Port Worth *nd D«nv»r Baihmy Company. Fait Worth Chib BuMni, Fort Worth, Texu 7810L !

19. Lessee shall comply with all applicable laws end ordinances and all rules, regula-
tions and requirements of any Governmental authority promulgated thereunder controlling
environmental standards and conditions on the premises. If, as a result ef the Lessee's
occupancy of the premises and Its operations hereunder, any such law, ordinance, rule,
regulation or requirement is violated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, Including
legal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations.

20. It is hereby understood and agreed that Lessee will observe fourteen(14) foot
clearance from centerline of nearest Railway Company track In the construction of fence,
as Indicated on print attached hereto.

21. It is hereby understood and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961.

IN WITNESS WHEREOF OK paitlorAiv* executed thii instrmnwrt the day lind year first abovo written.

Att-rt, FOOT WORTH AND DENV1B RAILWAY COMPANY

Manager, Industrial Development
and Real Estate

Attonwy for Roflmy Company

Rmsominended:
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RAi; Y COMPANY AUDITOR'S LEASE NO, 4 / Short i of 3''

COPY

This Indenture, M.*. *» .....1M..._.. ̂  * ................februâ ..,........ ......... _^_ __________ M<79 .....
batwwa the SORT WORTH AND DENVER RAILWAY COMPANY, boreuwftw called Che Railway Csnpaay, god

__ ................ ...... PLAINS COOP J.ILjmijj. ..«?.„.; ________ .......... . .............. „_. ______
honrfaaftor ealkd tb* Lew*;

1. That In «on*id«*tion of the covaaAnta and agreement* Urdaafter Mt forth, to ba fcqpt and perfojmod by tiki

Losaaa, tha Railway Company hanby laasw to aald Lessee certain promtes ...,.- ----- .__.._ ........ ____ _ ________________ rftoiata

at ...... ..JUubJbOdt..... ______ . ..... .. . in tha County of .........lUfeMClS _______ and Bait, of _________ J§S.?_ ............. which
red S.P. 2E-1155/313rl

wid pnaniaaa *M daacribed. and tlM location thereof tbown in)rj|$rjt outttoe, on the print No. ._,... ........ _.„....- _____ h«*to
•ttac&ad, and read* a |«rt b*reof , waerviaj to the Raflway Ceapuy. its neeswori, acod utlfm tbc lî ii to maintain
Mid opento all iwDnwd track*, now on odd pnoml«)». «nd Ifae fcurftm; rijfht to ooturtraat, nurintBin «ad cp«ta*» otter
mOxoad tmck» wpoo ud over Mid prtmisw wbae the Wm« dull not Interfere with tfct •traotaon of ttw IMWM. The
Rillwiy Compu/ aim txawbr nxivei wato lUelf, it* euoactton, reigno. w>d UMUMM th« rldK to operate, M«I«*«-".
uod KDffw Much pipe laea, deotzlo tranamgnoa KM* tetephona llnw, teleeraph liw* neon] line*, and «0«r iaeilitiw of
Uto (fttaraettr « nay .wit upon, nadec, or ownr mid pntesktt u of (he date al tliu laaae, ajod frao tea to tfaa* to eon-
•tract, op«*t*, im-*"*''"̂  ftnd xwu*w mtfa cddiiioBal lidljiial of lite Mna cbaiacter. or Tcl«ctl« cuatiae fonlitiM, in ndh
BMUOBU «t will not iateztm with th« urn of oaM pnmiMB by Ixmw for tha pnrpow b»t«liiaJtar tpvaGri, it bcinc agnmd
that this I«tt*0 to fubjot* And nboidtwto to any cad aU righto granted by tb* RaOvmy Ootapany for any «K* lata and

, end ttw LaaiM hereby lalcucg the R(JJ<*ay Company (ma tiny and afi loa» or «>°"ii'c? »fc»d» tb« Leaaoi may
on acowint tkatttof.

2, 1t> HAVE AND TO HOID th«
until nidb dmt aa tUa UMUN eihall b* teHHiattad a» bd«b<*ftar provided; aad OM Lawa* in cowidei»tion of tb«
tb» pranxUaa M above aat forth. ooMnanla and afran to pay to the Rafltvay Comply H rent for tte aanaa th« cum of

fh» not for oaii PMHUMM iljoll b* subject to lovUba at I«wt earn «vwy two (2) yeaw during (hi tone tiii kaum
coatiana in dtlaot

& It b furttwr a«re*d Oat the premises tenbf leased are to be used by tb« t«waa for

of
only; thtt all U» provirimw of Uv applicable to audb UN ih^ be fuUy obwrved, aad that ih« Lewet wfll net do OT permit
to b* dan*, upon taid pnodMt, a&ytibin< forbidden by law, and wifl maintain and koep sold pmcuMH, fotctt, boildlngf
•ad appurtenaacM i& eood repair aa wan w beep «U catdi basins and vmdu tbareoa and the atrattti and sidewalka •djoin-
iae aadj pr«ml«« in prop** amditioin cad at any b* wqaind by uy law, crdlatnoa or direcdm of public officiali, and
wbaoavof mated by a«id Railway Cooipajay ao to do, will com all building with at least oaa coat of BdMMl paint of

oolot a* the Railwiy Company may dfnxst

4 AH bolWin«>, atmetttiak laoliliw, f«noe«, and objvci* of ovary Und and cfaar*e*er oo&ctmctod, maintained.
repaired, cactoadad, er racoaitmcted en Cba prenutat *holl have both aid* oacl vertical rtaanmcaa of tha tmdfc or ttadts
aa tbofl* totaJbUabad by tiw Rairoad CommMrinB of Taxas, and Leuot feareby p<mmiaw and «n<aa* to obwwrvs inch dea>
aaosa at all ttoM*. *

6. The Xo*M alao oovenaata and agxeca to pay aD stata, «Mtaty, and tmusWisal (ASM er ipadal uaeaaiBCBti tbat nay
be levied upon the fanpwwanmte and p»p«rty ovniad by tfc« lewwt act or tbotrt tl»e dawiaad pMoaiMl dmbur tbj» contin-

' HUM of thU l«u». And in coat aay tana «r» Irried OB tba pnmbea at a «KboI«, tha Lcwce dull pay ««o)i proportion of
OM «tpe U ttw mhw of any hnptowwnecto or property ovuad by Out Leaaee «& or about said praniMa bear* to tt* waha*
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of the entire pnmlsea, In the want that the premtot hereby demised. or any part thereof, dull be subjected to toy (pe-
dal inrf*"""*'* for any public Improvement or foprovwoentt, the rental herein reserved and stipulated to be paid by the
Leaaoo shall be nutcmorw^lly increased by an amount »qual to 6% per annum on the total amount of aMamaant; and ID
oua any such special asscannent it levied a* a jtnola «po» premises of which tibe premises hateitt demised an only a put,
Ihea and » «*«» on the rental herein reserved and stipulated to ba paid by the LAMM shall be autonatiomUy increased
by an amount aqua! to 9% of that portion of the total amount of nidi assessment a» the value of the premises herein de-
toiled bo»r* to th» total value of tka pwmbes upon wMdb such special assessment is levied.

6. It. to further agreed thai attttx party may terminate this lease at any tima Mb*. ......... ......... . ........ , ...... . ....... ...........
upon giving t)i« other party thirty (30) day*' written notice of inch termination; provided, however, that rant (hall be paid
by Bald L&aee to the data of tenotaMloi) fixed by said notice; and if tent has been paid in advance, the proportionate

for tha tucuiipirwJ tarn shall be returned to tba Lena*.

7, IT oader the laws of the United Stata or any mate in which this* pmnlew ,ai« located, public body or
now haa, or during the turn of thu UBM shall have, tibe rfebt to remit re the termination of thlp tauc. then thia leaae may
b» tamlcuatod by aucfa public body or tribunal in accordance with Jew. .

ft. And the Lessee further agrees to caun, during tha continuance of this laaae, the polidn of fire tnmimiu» o& the
structuwa of Laa»M and tha oo&bwta thereof whether the property of th« Leuee or of others npm or about the dauiatd
ptcml»w and upon other property of Law* upon or about the demised pramlaM or there located with the eanatBt of Lcuee
to be to wrlttaa that in the event of any destruction «j> damage by fire, no innuaBce etvupany ihall havt recourse afniratt
tb* Railway Company.

9. Upon the ttnniBj»tiori of thto lauw, by notlot at afozeaaid, or otharwba. tha Lenee ahall at onoe vaniovt from the
prambea aU itoiaetunH and property not bakmginc to the Railway Company aad restore the demited premise* to suhrtaa-
ti»Uy th«l»-*ir«ner ftate, and in out of f«flur« ao todo tibe Railway Coapaoy taay tear down 01 remove the tame aad
rector* Mid premioee at the ezpenae of the LatM without any liability to dunatw therefor ia any respect wbataoevtr.

10. It li understood that the movetaent of railroad loccmotra* and eqoipnaat aad the operation of the R*Uwty
Company'* railroad lavoivw eotae ri*k of fire, and the Leaeo* h«nt» aamtina* all recponsthurly tW, aad afreet to indem-
ntfy tha Railway Company agalnut, loai or danMfw to property of the Lessee or to pro&orty of othen upon amid pwml»M.
raeardlwa of lailroad mcUgeBOe. «rblne 'row fire eavoed by the operation of locomotive* or railroad equipmsnt, or the
rtilroad. o« «r to the vicinity of eaW prembeii but this awtumption and Indemnity ahall not apply to property of {be
Railway Company, or to roUinc stock of the Railway Company or others, or to abiprn«in.u in tha coune of traxeportation.
The Lmt« al*o a£t«es to indannify ejod hold harmtaK the Itafiway Company a«unat aU liability^ eUn*, or kea becauee
of dama(« to or deatnution of property of, or injury to or death of. all persona whomaoavtr, iiirfa^Tfvr the partial hereto
aad their employe*. wMIe on or in the vicinity el aaid premittc, when cauted fey any act or omission of the leaiaa, ita
employe*, or aieots, awl if any daim or liability other than trom fire ahall arise from the joint e* ectooantof negSfgaae
ol both pertie* 'hereto, it ibaU be botaa by them equally.

1L IB the event any part of aaid pramta* It u*ed for tie leading, tmloadlne, ttoraga. or ofher handlfng of any to-
liauida or petraleum products Lessee ahall obeerve and comply with all applicable rule* publiahed from time to

time by the Aatociation of American Raihaada or may •ucaMsor afency rdatine thereto, and with all appficahfe law»
rtguhitlaai of State and iooftl eovenatanta reifulatiag loadinf, uuloadbif > itonee and handhnff of rnftainaabhi liquid* aod
the bondinf and grounding of railway tracks where *uoh loading or unloading ia performed, which law*, rules and regu-
lation) axe hereby mad* a part hanof a» rally a* if written oat htrab, Leccee aba agree* th»t nidi loading and on-
loading ithftt be done only through done opeaiftja on outs,- and that the rails en which the can rtand ihall be boadad
and enmnded to the piping tyrim tised in conneciiea with ruch loadiae or unloading, aad insulated rail joints installed
where there is evidence of stray electric currants, an at dm expenaa ef Lessee, and ba a manner satisfactory to the Rail-
way Cowpamy, lessee agrees to indemnify the RwOway Company against aO lota «* daims ariainc out of or Mauia&r from
feUure ol t<mqa to obaerwe and comply with the ptovisians of aay of aaid laws, roto or rseuUttow, or tha rajraraaieats
of this paragMpfl.

12, The Xieamee agreaa that artificial lighting la pump houMC, warehouses, or other eadosurcs where ofl or other in-
flammftWe fluid auppUes an handled or stored, eicept wham in unbroten orieLnal conttinen, ihtU bt by electricity, and
all electrical testeJOatioiui on wid premisei shall cwstonn to and be maintained hi aceordaoce with the provisions of the
carrot edition of the Notional EtectrioeJ Code with respect to Claw I hacardow location*, and ali» ia aotordsno* with
rvo^dramaats of aU applicable local ordinances and Stale and Federal brws tftgukttaf electrical installationi.

IS. Th« ttnn aooapti said premiaes, f anoes and boildmgg and appuitenonceo in thoix exiitiag state witbont any
warranty, aacpieav or implied, of matr present or rotare fit, safe or habilabU oondio'aa, and the Railway OM»paay ihall
bo under AO obtigatba to repair or support the aune or perform any duty in respect to the same imposed by common 01
statutory htw or pubiie authority.

14. Upon the failure of the Leases to promptly pay tibe rent herein teettrwd as and when tibe same ahull become due
and payable, m to faithfully perform any of tie other covenant* and a«re«ments herein stipulated to be by said Lessee
observed, the Railway Company may without demand or notka immediately or at any time thereafter eater into and upon
said piemlsts and Mpoaseas the «ajtoe as «f its former estate and expel the Lasses and those cLaina'ng under him and
rano** *Vil* dfaeht (fordbly if otx&auay) withput being guflty of tteapaaa or subject to liabttrty for daauw and without

to any other remadbs tk«n esista^e in favor of the Railway Company.

16, The Railway Company shall in addition bain • lien for t&e real herein reserved, for the entire torn of this
lease, upon all Oops grown, iODtOvenaeala roade. and paxeonal property, iacltuliav hoatehold goods exooogpt rrou «m»cu-
tioe, 'of the asM Lewee used or hrougnt upon, the said demised premises during the ooatinuaaw of this laoae.
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1ft IWfl taean shall ROt be assigned, nor nhall «aid premises, nor a&y part thereof, be eublet, nor shall the JLeasee con-
twit that the «KB* be u*sd or occupied by any patty other than the Lea**, without the prior written consent tit the Rail-
way Company, If aay of the foregoing condituuw ar« violated, all of the provisions of this lease shall be bmdmg upon
such wdfBM, AiUMM*, user, or occupant, and the Lessee hereby guarantee* the performance of all sue* provisoes by
any tudi a*d*n*«, iublmee, wer. or occupant Nothine in th* last abova seatence shall be darned to be a waitwr by the
Railway Company of the Wittictions wt foitii in the first sentence of this pangrapk The provisions ot this pat«e>«ph
oofflrtitut* a part of the oonaidtratian without which thia lease wowW not have been made, and uid provisions, and each
of tb£m.(haU run with the land hereby leased.

1?. Tto LOSHX will, at his own expense, correct at the dir«eiloa of the Railway Company any dratnafe ptoWenu oc-
oudoned by oaajtruction on said prmke» of any additional buildingi m facilitief.

16. Any notice to be eiv«n under ibis le&M shall be raffuaently eivsn and delivered If nailed In an eavetape properly

stomped and addrewed to the I«»e at .. . f . .
or to Port Worth «nd Denver RaOxray Company, Port Worth dub BuiJdine, Fort Worth, Texas 76101.

19. Lessee shall comply with all applicable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling environmental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and Its operations hereunder, any
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines i costs and expenses, including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20, This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitled to recover its reasonable Attorney's fees in event of default hereunder.

WITNESS WHEREOF the parties have executed this instrument the day and year first above mitten.

Attest: j „ ^ FORT WORTH AND DENVER RAILWAY COMPANY

»» Manager, IndustriarOeveiopro^nFaTReaT Estate '

Atfcet: lLAI,«rCOOP_OI.L.?JiL_L_,., INC.

r
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