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OyEice f"** Froceé SEATTLE. WASHINGTON 98177
sy s 2000 (206) 546-1938
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public Recotd 8 November 2006

by express

Hon. Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
'Washlngton, D.C. 20423—0001

ﬂ_zmﬁ/
Re: PYCO Industries -- Feeder Line Appllcatlon -~
~South Plains Switching, Ltd. F.D. 34890 and
related cases (F.D. 34889, 34802, and 34992) 3401
Sos’s”  AFest - gy

PYCO 8 Reply to SAW de facto Petition to Reopen
filed November 6.

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a de facto Petition
to Reopen, filed by 8South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW's out-of-time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
"response" includes a petition to reopen, PYCO has a right to
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply," to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself is erroneous and misleading.
Because time is limited, the "limited reply" is also included in
Part 1IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to n@ke it, 1is
tendered to set the record straight.

Thank you for your assistance.

Verya tpalyy,
g- =5

Encls.

cc. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO} (w/encl.)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- )
FEEDER LINE DEVELOPMENT - - ) F.D. 34890
SOUTH PLAINS SWITCHING LTD. )

PYCO INDUSTRIES, INC. -~ ) o
ALTERNATIVE RAIL SERVICE -- ) F.D. 34889
SOUTH PLAINS SWITCHING , )
PYCO INDUSTRIES, INC. -- )
ALTERNATIVE RAIL SERVICE -~ ) F.D. 34802
SO0UTH PLAINS SWITCHING )
Opposition by PYCO Industries, Inc.
: to
the De Facto Late-Filed
Petition to Reopen
Submitted by
South Plains Switching, Ltd. ({(SAW)
in connection with

Transfers of Property by SAW to Choc Choo

PYCO Industries, Inc. opposes the de facto petition to
reopen filed by incumbeﬁt railroad South Plains Switching Ltd.
(SAW) against this Beard;s decision of August 2, 2006.

Relevaﬁt Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,
this Board on August 3 served an order among other things
voiding all sales by incumbent railroad South Plains Switching,
Ltd. of its properties sﬁbsequent te May 5, 2006 ([the date on
which PYCO filed its initial feeder line application (FLA)],
voiding all lease terminations by SAW or Choo Choo Properties
after that date, and ordering SAW and Choo Choo to desist from
retaliation against any shipper filing comments in support of
the FLA. Neither SAW nor Choo Choo sought administrative or

judicial review from that decision.



Pursuant to this Board's scheduling orders, SAW responded
on Séptember 21, 2006, to PYCO's discovery réquests, including
requests for documents bearing on SAW's title, and property
transfers. |

Cn October 12, 2066, PYCO filed I‘.in:'Ltial comments" and a
“status report" in Finance Dockets. 34890 and 34992 noting that
Choo Choo had petitioned a Texas state court to enforce a deed
dated June 13, 2006, which this Board had expressly invalidated
in its August 3 order. In addition, PYCO in its "initial
comments" indicated that Choob Choo was likewise seeking to
enforce lease terminations which this Board had invalidated.1

At approximately thé same time, PYCO completed review of
the varioﬁs deeds that‘SAW had furnished PYCO in response to
discovery! PYCO ascertained for the first time that SAW had
purported to transfer certain leases to Choo Choo Properties in -
March of 2006, and had purported to deed out to Choo Choo
additional properties in April 2006. By verified motion dated
October 13, and filed Monday, October 16, PYCO moved to
invalidate all transfers of property interests frgm SAW to Choo
Choo after December 20, 2005 (tpe date of filing of the
~alternative rail service petition in F.D. 34802), or, in the
alternative, after January 9, 2006. Cn January 9, PYCO had,

served notice to the world that it intended to file a feeder

1 pyco attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this Board had voided.
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line application under 49 U.S.C. § 10907.2

PYCO listed three specific transfers between 9 March 2006
and 28 April 2006 from SAW to Choc Choo for which it sought
invalidation.® PYCO did not seek an ordér invalidating SAW's
deed to Choo Choo dated June 12, 2006, begause this Board had
already invalidated itvin this Board's order served August 3,
2006. Nonetheless, Chod Choo Properties (SAW's alter ego, owned
by Larry Wisener) was (and is) still seeking to enforced its
alleged rights under the voided June 12 deed in Texas state
court .4 This is a not so ihdirect attack on this Board's

. jurisdiction and order; it certainly is contrary to it.

I. SAW'S "Response” TIncludes a De Facto»Petition to Reopen

On November 6, SAW filed a "response" to PYCO's motion to
void additional property transfers. If SAW had limited itself
to a “"response," then PYCO would be barred from further reply by
4; C.F.R. § 1114.13(c) (no replies to replies). However, SAW's
"respdnse" begins by specifically "mov[ing]" this Board to
"revisit and reverse its order of August 2 [sic], 2006, voiding
any transfers from South Plains to Choo-Choo after May 5,

2006."5

Under this Board's rules, a party may file a discretionary

» 2 pyYCO's Verified Motion to Void Additional Transfers, in
F.D. 34890, et al., filed October 16, 2006, at p. 6.

3 id. pp. 3-4.
4 1d. at p. 5 n.3.

5 SAW motion, p.1, item 1.



administrative appeal, but such appeals must be filed within 20
days of the order against which they are directed. 49 C.F.R. §
1115.3(e) . When timely  filed as provided in the referenced
regulétion, an administrative appeal is termed a "petition for
reconsideration." Id. § 1115.3(a). A party opposed heéd not
reply, but clearly may do so. Id. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order.waé filed
more than 96 déys from the date of that order and is thus
cbviously not a timely '"petition for reconsideration.” An
untimely appeal/petition/motion to revisit, like that filed by
SAW on November 6, 18 called a "petition to reopen" and is
gbverned by 4% C.F.R. § 1115.4. Among other things, it "must
state in detail the respects in which the proceeding involves
material. erfor, new evidence or substantially changed
circumstances." The regulation states that the petitioner must
ask for the Board to make a ;determinatiCn" in that regard.

In addition, if the petition to reopen seeks to produce
evidence; SAW must explain why the evidence was not previously
adduced. 49 C.F.R. § 1115.4, requiring compliance with 49
C.F.R. § 1115.3.

PYCO has a general right to reply to a petition to reopen
pursuant to 49 C.F.R. § 1104.13(a). Because SAW's "Response" is
tantamount to a petition to reopen in its attack on the August 3
order, PYCO thus has a right to reply. To the extent this Board
believes PYCO does not have a right to reply, PYCO moves for the

‘opportunity to submit the following opposition to SAW's de facto



petition to reopen.
II. Oppcsition to Petition to Reopen
The only portion of this Board's August 3 order which SAW
seeks to reopen is the portion invalidating SAW's transfer of
the "wye" property té Choo Choo by deed dated June 12. SAW
does not attack this Board's declaration that the lease
terminations were void, nor does SAW attack this Board's bar on
future transfers or rescissions.
- SAW argues that the deed invalidation is an "unreasonable
reguirement . " SAW says the deed wasvdated June 12, and thus
fell in the ihterregnum between the Director's dismissal of the |

initial OFA on June 2, and PYCO's filing of a Revised FLA on

June 14. Nothing in this argument presents either "new
evidence" or T"changed circumstance." All the evidence and
circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material
error."

But SAW fails to show material error. If SAW's assertion
that the invalidation is "unreésonable" means that it somehow
unduly burdens SAW, then SAW makes no showing of burden at all.
Iﬁ its written "Response," SAW nowhere contends that it suffered
or will suffer any economié harm by reason of invalidation of
the June 12 deed. SAW submits two affidavits (one by Larry

Wisener® and another by Edward Landreth), but neither contend

6 Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCC has documented elsewhere,
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that SAW has sustained or will sustain any 1loss due to
invalidation of the deed.’ To the contrary, both affidavits
appear directed at defending SAW's transfer of various PYCO
leases to Choo Choo.8

on the record, the only ﬁbufden" imposed by the
invalidation "requirement" is that Mr. Wisener cannot insulate
his retaliation against PYCO from this Board's jurisdiction.
But that is hardly unreasbnable.' |

The only grounds other than "unreasonableness" that SAW
offers to justify “revisiting". and "reversing" the August 3
order is that the date (June 12, 2006} of the deed conveying'the
"wye" to Choo Choo was after the Director's dismissal of the
initial FLA (in F.D. 34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). -SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable i1f PYCO did not agree to Dbuy
unspecified SAW property for $5.5 million. Mr. Wisener is still
trying to be true to his word, as shown in - his state court
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petition to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything. substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW. ‘

8 Even there, the affidavits show no loss to SAW by reason
of any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to retaliate against PYCO for seeking relief before
this agency. ‘



indicatibn” that PYCO would file a revised FLA priof to June 14,
and that the sale was thus lawful when it occurred. See SAW
November 6 "Response" at pp.' 2-3. On SAW's logic, the sale
would have been lawful on June 1, or June 15 as well, or on any
date up to August 3, 2006. After all, STB did not issue an
order actually barring or voiding any sales until August 3.
SAW basically contends that a party must formallyvséek an order
preserving status gquo, and that any sales an incumbent railroad
makes before the status quo order is issued are "tough luck" for
the shipping public.

SAW cites no.case in support of its position at pp. 2—3 of
its "ReSponse." SAW'S iegal argument is confined to pages 9-10
of its paper. The legal argument does not appear to be directed
at the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages -8-9 of its Response.9 SAW's

° At page 9 of its response, SAW does claim that in
Railroad Adventures [sic), 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail

coperations. Perhaps SAW intends this case as support for its
argument. In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing

agreement, and indicated that it would take into account certain
other property transfers in its valuation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decisicon must be read in context with a subseguent
decision in the same proceeding, Railrcad Ventures, AB 556 (Sub-
no. 2X) and F.D. 33385, served October 4, 2000, aff'd Railroad
Ventures v. STB, 299 F.3d 523 (6th Cir. 2003). 1In its October
4, 2000 decision, this Board invalidated the purported
alienation of utility crossing rights (both above and below
gurface) from -the surface estate of the railroad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
- assurance that rail operations will be unhampered unless the
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argument is disingénous and lacking any logic or precedential
suppport.

Even if the initial FLA was dismissed by the Director on
June 2, that dismissal was not without pfejudice to‘re—filing,
and moreover was subject to appeal to the full Board. PYCO in
fact timely filed an appeal to the full Board on June 12, 2006,
the éame day as the deed. The general rule in abandonment
proceedings is that if a proceeding is stiil.subject to further
review, a rail carrier disassembles its line "at its own peril.®
E.g., NfCECD --_Adverse Abandonmént -- New York Cross Harbor
Railroad, AB 596, served Aug. 28, 2003, slip at p.7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d4 74, 7%-76 {(7th Cir.

1987} . That is, if the rail éarrier actually purporﬁs to sell
off‘parts of its rail property, it bears the risk of having to
re-assemble it. There is nd reason for a different rule on
FLA's before the. Board, and that essentially was what STB held
on August 3. Any sale by SAW between June 2 and June 12 was

just as much at SAW's peril as were sales from (at least) May 5

offeror possesses sufficient property rights - to determine

unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead <cables or similar structures would
interfere with its own rail use of the right of way." Slip op.

at 10. The Board also invalidated the sale of an acreage to the-
Park District on the grounds that it ‘"contravene(s] our
continuing and exclusive regulatory jurisdiction over the rail

line prior to its abandonment." Slip at 11.

In short, 8AW's reliance on the Board's January 2000
decision 1is misplaced in light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railroad Ventures, not a material error
in light of it.



to June 2, and from June 14 onward.

In any event, SAW's claim that the sale was "lawful" when
made is not the real igsue. Evenraésuming arguendo the sale was
lawful when made (i.e., not void ab initio), it could still be
subsequently voided 1in order to protect this Board's
jurisdiction or to accomplish the purposes of the ICC
Termination Act; Thus the question is not whether the sale was
void when made, but whether it was subsequently voidable. While
PYCO believés the sale void when made, it clearly was
subsequently voidable for a variety of reasons.

For example, the order voiding the sale of June 12 was
issued in é variety of proceedings (including PYCO's F.D. 34802
alternative service proceeding filed in December 2005, PYCO's
F.D. 34889 alternative service proceeding filed in July 2006,
and PYCO's F.D.- 34870 complaint proéeeding filed in April 2006) .
Indeed, this Board's August 3Adecision specifically notes that
its action voiding the June 12 sale, rescinding the lease
cancellations, and enjoining future sales or transfers wiil.
preserve the status quo in the Complaint proceeding. August 3
Deciéion at p. 7. Whate§er SAW says about the feedér line
proceeding, the Board clearly has jurisdiction to pfeserve the
status quo in the Complaint proceeding f{(and in the alfernative
service proceedings as well).

In addition, SAW had notice from January 9 that an FLA was
coming. In abandonment. proceedings, this Board has voided

transfers undertaken by'incumbent railroads during the course of



abandonment proceedings but before the filing of an actual offer
of financial assistance (voFa") .10 As we have said, PYCO
advised SAW on January 9, 2006, that it intended to file a
successful alternative service application with a feedér line
application. PYCO's alternative service application was
successiul in F.D. 34802 as of January 26, 2006. SAW thus is
properly deemed as on notice from January 9 ﬁhat‘any subsequent
transfers would be voidable at the request of the feeder line
applicant.

In this Board's October 4, 2000 Raill Ventures decision (AB

556 {(Sub-no. 2X) & F.Dl 33385, aff'd Rail Ventures v. STB, 299

F.3d 523 (Cth Cir. 2003), this Board indicated that there is a
"presumption that all the [iﬁcumbent railroad's] property is
needed to provide effective transportation services" in the
context of a forced sale proceeding. Slip. at 10.. The Board
further indicated that the incumbent railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g., Rail Ventures, AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, aff'd Railroad Ventures v. STB, 299 F.3d
523 (6th Cir. 2003). In the Railrocad Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely reguested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of wutility  f{air and subsurface rights) from the incumbent
railroad to an affiliate. Just as PYCO notified SAW {(and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant in Rail Ventures evidently
provided notice to the railrcad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAHW.

10



the case in an expeditéd ‘proceeding with 1imited. discovery
opportunities, much less limited time to digest responses and
move for relief before this Board, such as is manifestly the
case at bér. In all events, SAW has not carried its ‘"heavy
burden." Indeed, SAW could not possibly carry the burden as to
the property transfers directly affecting PYCO. Those transfers
were ciearly designed to allow Mr. Wisener through Choo Choo to.
retaliate against PYCO's rail dependent operations and put PYCO,
historically' the major user of GSAW's rail ser&ices, out of
business. The record shows that Mr. Wisener d/b/a éhoo Choo
through his attorney Mr. Gorsuch (who represents both Checo Choo
and SAW) not only served PYCO with notice of lease términations,
but alsb pursued litigation in Texas state courts to exclude
PYCO from the wye, and to oust PYCO from its utilities aﬁd
crossings necessary to operate Plant No. 1, in direct
contravention'of this BOard's order'of August 3. As SAW/Choo
Choo/Wisener actions right wup through the instant de facto
petition to reopen indicate, Mr. Wisener still aspires to shﬁt
PYCO down. Putting PYCO out of business will hardly help any
successor railrcad achieve successful rail operations, and it
diminishes the value of SAW Dby depriving it of its major
shipper.

| SAW's transfers serve no rail purpose. SAW'S June 12,
2006, trahsfer of a portion of the "wye" which serves as SAW's
major north-south lead to other shippers to Choo;'and

SAW's March 9 transfer of utility rights under and over the SAW

11



yard to Choo Choo clearly interfere with future rail operations,
for all the reasons to which Rail Ventures alludes (see note 9);

In SAW's de facto petition to reopen, SAW at one point
claims to have an operating agreement with ChoobChoo. In its
discovery response furnished PYCO on September, 21, 2006, SAW
furnished no evidence of any operating agreement with Choo Choo
permitting SAW (or any successor to SAW) to operéte on or over
any of the properties conveyed by SAW to Choo Choo anywhere,
whether that property was the ”wye,"'the alleged "vacant lot"
~with ea'portion of line c¢rossing 1it, or the lead serving 84
»Lumber.conveyed by SAW to Choo Choo.

If SAW has any operatiﬁg agreement with Choo Choo, it should
have been produced to PYCO. Absent production of one, the only
presumption that can be made on this record is that SAW in a
variety of transactions Qith Choo Choo in 2006 sought to sever
rail customers from rail service.

IV. Correction to Record

SAW makes many comments in its "Responsé" and SAW's
witnesses make many statements iﬁ their affidavits which‘PYCO
believes are incorrect. However, since replies to replies are
not permitted, PYCO will not offer argument on those points.
Nonetheless, thére is one aspect of Larry Wisener's affidavit
which is a complete misrepresentation. PYCO moves for leave to
file a limited reply as to that, and the:reply is as follows:

On the iast pagé of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million.’ PYCO's

12



executives have already supplied sworn testimony denying that
allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration
of Robert Lacy, § 2) in F;D; 34890 filed October 19, 2006. But'
Wisenef purports to annex a confidentiality agreement signed May
10, 2005, by PYCO's Robert Lacy, and a document entitled "Rail
Sale Proposal Portions of South Plains Switching Ltd." Wisener
implies the 2005 confidentiality agreement relates to that “"Rail
Sale Proposal."™ He evidently seeks thereby to bolster his claim
that PYCO made a $5.5 million offer.

But Mr. Wisener's ‘"evidence" is an unconscionable
misrepresentation of the documents. The‘"Rail Sale Proposal"
document WisenerAannexes to his affidavit was sent to PYCO's
Lubbock counsel (Mr. McLaren) on June 8, 2006, by SAW's‘rail
counsel (Mr. McFarland), and not to Robert Lacy by Ms. Wiseﬁer
in May 2005 as Mr. 'Wisener seemingly implies.l1! This is
manifest not only in the actual fax Mr. McLaren received from
Mr. McFarland ({attached in Exhibit A), but on the face of the
"Rail Sale Proposal," for it refers to a sale of track to 84
Lumber, which subsequent discovery suggests refers 'to SAW's
sale of 84 Lumber trackage to Choo Choo in April 2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 SAW's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992. In additin, SaW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
gsolicited Pioneer on essentially all of SAW's lines.

13



formal offer in response to the "Rail Sale Proposal"'which Mr.
Wisener appénds to his affidavit. That offer, in the form of a
letter faxed to SAW's éounsel (Mr. McFarland) on June 15, 5006,
is also presented in Exhibit A. 1In this June 15 response, PYCO
did not offer $5.5 million for SAW. PYCO instead offered
$2,094,000 for all of SAW, or $435,000 for "Alternative Two."
These figures were consistent with the numbers PYCO presentéd in
PYCO's feeder 1line appli;ation,‘as then pending. PYCO has not
subsequently withdrawn its offer of $2,094,000. PYCO to date
has received no response from SAW (other than lease terminations
and state court trespass litigation by Mr. Wisener d/b/a Choo
Choo) .

The point is that Mr. Wisener's use of documents in his
| affidavit is like the thirteenth chime of a clock. It is all
mixed up and utterly mislea@ing. Such chimes not only
themselves are false, but call into gquestion all that came
before. As with.a broken clock, Mr. Wisener's affidavit in
general should not be accorded any weight.

The only offer PYCO has made to'SAW is set forth in Exhibit
A. Sd far as the record shows, this is the only formal and
reliable made to SAW assets for its rail aésets in Lubbock by
any party, including specifically PYCO.

V. Conclusion

SAW has failed to show material error in the August 3

decision. SAW's de facto petiticon to reopen accordingly must

be denied. On this record, the SAW system must be reassembled

14



at least to the extent sought by PYCO in order to operate it for

rail purposes.

Respectfully submitted,
_

ch es H. Montange

for PYCO Industries, Inc.
426 NW 162d St.
Seattle, WA 98177
(206) 546-1936

fax: -3739
Of counsel: }
Gary McLlaren, Esqg.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413
{806) 788-0609
for PYCO Industries, Inc.
Exhibit A -- PYCO June 15, 2006, response to SAW solicitation

for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006
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Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition wupon the following counsel of record by express
service, next business day delivery, this 8th day of November
2006: - ‘ ' :

Thomas McFarland
208 South LaSalle Street, Suite 189¢
" Chicago, IL 60606-1112 {(for SAW)

William Sippel, Esqg.

Fletcher & Sippel

29 North Wacker Drive, Suite 9520

Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 {(for WTL)

William A. Mullins, Esqg. -

Baker & Miller '

2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esqg.

Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600

Washington, D.C. 20027
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Exhibit A
Only PYCO Offer to SAW (June 2006)

SAW Solicitation of Offer (June 2006)
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CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 182ND STREET
SEATTLE, WASHINGTON 98177

(206} 546-1936
FAX: (206) 546-3739

15 June 2006
by fax

Thomas McFarland, Esq. '
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal
Dear Mr. McFarland:

" This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal" for portions of
SAW's assets in Lubbock, which you faxed to Mr. McLaren on June
8. “

In settlement of all 1litigation, PYCO is prepared to
entertain a reascnable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in the feeder line application, for
the prices stated therein. The "Rail Sale Proposal" which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain. how SAW proposes to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"
bid of $5.9 million. PYCO's calculations show the maximum value-
of the entire SAW system is about $2,094,000. The "Rail Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of $2,094,000 for all SAW's
remaining lines in Lubbock, or $435,000 for the package
described in our Altermnative Two, and our willingness to discuss
a package in between.

The conveyance shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer

1



shall be deemed modified if and when PYCO modifies the wvalues
associated with, or the property included in, its feeder line
application statements. The offer is also contingent upon any
required STB ‘authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations.

Please advise how you wish to proceed.

Ve ry?j trul
Ol =&

{ g —
Charles H. Montaﬁée

for PYCO Industries, Inc.

cc. Mr. McLaren
PYCO
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To: Charles Montange
Fax #: 206-546-3739
Copy: Guil Kring

Raobert Lacy
744-3221
Re: IP_YCO/Railmad
Date: June 8, 2006

Pages: including cover sheet

Chuck, Gail and Robert:

Attached is a copy of the bid package received from Tom McFarland via telefax this morning.

Qary R. McLaren

From the desk of...

Gary R, McLaren
Attomey at Law

Philiips & Mclaren, LL.P.
3305 66™ Street, Suite 1A
Lubbock, Texas 79413

{808) 7886-0809
Fax: (808) 785-2521
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Rail Sale Proposal
Portions of
South Plains Switching, LTD. Company
| Lubbock, TX

Introduction

This sale package outiines proparty offered for sale and conditions of sale for partia
South Plains Switching, LTD. (SAW) sale for portans of

DReseription of Property for Sale

The property for sale consists of rail track generally located south and west of the BNSF
- south yard In Lubbock, TX. The original sale was made from BNSF to SAW by Sale
Agreament for Sale of Certain Assets, Rights, and Obligations of The Burlington
Northemn and Santa Fe Railway Company to South Plains Switching, LYD dated May 3°,
1699, Provisions In this sale agreement will bs assigned to any new rail line owner.

SAW operstions are on both sides of BNSF main line In Lubback, TX. Crossing of
BNSF to connect these properties ia done on a regular baais by SAW obtaining dispatch
authority from BNSF. ' . }

Interchange between SAW and BNSF is made in BNSF South yard as mutually agreed,

Buyer accepts the rights and obligations as set forth in the provisions of the Sale

Agreement for Sale of Certain Assets, Rights, and Obligations of the Burtington Northem
and Santa Fe Raiway Company to South Plains Switching, Ltd. Co. dated May 3, 1998,
Quit Clalm deed given for property. Bill of Sale given for all tracks, etc., as received from

BNSF.

All SAW operating property axcapt those retained betow, but including PYCO leases
#6793, 8878, PX91-12025, PX91-12021, 4536 and 4677 (copies attached).

Some track and property outlined in the Sale Agreement of May 37, 1999 has already

been sold, or will ba retained by SAW. The scld property and removed trackage in
general was non-operational and was $oid to remove tax liability.

Description of Property not for Sale
Properties to be retained by BAW are as follows:
A portion of the Orchard Lead track (see attachment A) |

‘Trock 380 with adjacent side tracks and the shipper/receivers located along those
tracka, ' : _

A portion ofTrad(NZOWEstdElmStrem(midfo&‘wmber)seeaﬁact?merrtA

P:4,34
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Trock 4, 7, and 12 (Bunis properties in Ktigation)
Non-operating leases currently in litigation

Track 340 , |

Boxcars used for equipment storage in Lubbock
Locomotives and maintenance of way equipment and tools

i ue Paid to SAY

The line sale agreemeant between SAW and BNSF outiines me divisions of revenus paid

by BNSF to SAW, There are two different sets of payments; ona for cars waybilied in

;gpmenta leas than 27 cars and a different set for cars waybilled in shipments of over
cars.

Provisions in the sala agreement provide for annual adjustment of divisions of revenue
paid by BNSF to SAW. ‘
Unlon Pycific Traffic

Most traffic interchanged batween SAW and BNSF moves under BNSF il provisions.

There I8 an operating agreement between the Unlon Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP. There are no _
payments made by UP to SAW. All payments are made from BNSF from their revenues
obtained from the UP. . '

Eres Time o0 Equipment :

Free tima for cars interchanged between BNSF and SAW are coverad in the sale
agreament. Free time, Is 120 hours,

Demurrage Car Storage efc,

SAW maintains thelr own "price énd condition sheet” setting forth such things as free
time, demurrage, storage of cars, local switching chargea stc. A new buyer would nead
to publish their own price and condition sheet.

ElectronigIntwrchange of Carg
it Is very important for a rail line Interchanging equipment with BNSF, to have electronic
interchange. This function is being performed by SAW threugh RMI an outside fimm,

BNSF also pravides an interchange package should a buyer decide to work directly with
BNSF, ¢ ' ‘

P:15/34
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~ Locomotives or Maintenance of Way equipment or materialg would not be part of
88le. SAW does, however, have 8 number of operational locomotivas and’?tah pogelble
that two of these units couid be sold as a separute agreement.

BNSF Right of First Refusal

Tha BNSF has first right of refusal, with their response due within 60 days of an
agreement between SAW and a new rail line. _

rCo

Tho following offer conditions exist:
Minimum offer $5,800,000.00 (this haa been met)

Response due on or before12:00 Noon, June 16, 2008.

SAW may elact to reject any and all offers:
Response {0 be made to:

Mr. Thomas F. McFarland

208 South LaSalle Street, Suite 1880
Chicago, lilinois 606804-1184
Phone: (312)236-0204

Fax: (312)201-9695

Attachents

Attachment A Maps
Coples of PYCO Lesases

Py

P:6-34
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, c o PY FRIVATE, CROSSING CONTRACT
' This AGREEMENT, made this__ 0% __ 4.0 ek 10 B bepecs
Fort Worth and Denver’ Railway Gammy, party of :he ﬁ:s: past, bereinafter calhd ‘Rasiway Oempany, '
iains Cospeative Gif WAIN, Rnc. Party of the secand past

WITNESSETH: That, WHEREAS, Railwa Gumpmyccnn‘ohandopen\uuhmdmlwa through var-
mc&mmgﬁazgy?péﬁﬁm%’mmdmnyfennutarﬂxepmecgoaofpwpaty
WHEREAS, party of the sccond part owner, is in charge of a certain tract of fand located in the County of
bl , State of Texas, and adjeining the right of way of Railway Company, and i deslrous
ofhamgnprivawmwngmmdkﬂmy&nmysmkmmtﬂwayat%?&g.—._,

NOW, THEREPORE, in consideration of ises axd the hereinafier made and to be per-
formed by the partes heseto, IT 18 AGRERD: e prem proaises = per-

l. medinomdmmof!heamoi_,_a‘mv'-‘. S L EXEXEXRE X Dnllm

Y receipt of which hﬂ?a&nwledged Railway f the seoond

Lﬂlﬂthinthnrty(%)dnwfm;eaegum e:nuact,u:‘t,lu-thm yjmya Pn

BRSPS 1 ot ooe) s e
;mngwa-ﬁmnghtoimyandmhdhkaaycnnpmy

following location, to-wit:
) M s malkn teach ol dwysts s Mia ost

unbwnonbhe int marked “Exhibit A”, attached hereto and made a part hereof. 'I'hemdw
-.nd gﬂ:e further mbs:xd a&mm&:‘d "

ar o agrecs © maintain said AN wi

P t’ g:"f atmsgl.enupemamdvdm tost to Raillwa ,pmdcd,hom,%&

theevm of the secand part fails t0 onid crosing in
pmym ﬂ"" uthco«t%putydmmondmm dmwﬁmaﬂpaytbcfun

mchreplinwuhntwcmy(zo)dayadmdptdbmm Raﬂwly

” \ j i - . o e
3, Puwofthemmdpanugwﬂmitwﬂl :lédmeﬂindmndymdunhamlwkﬂw&ycompmy

n?ninsn.n of or damage to property, and against
huydadmagebm,wﬁm:osadatyofpm;gwd&ughanymanw'ﬁammmcﬁm,

prosnee Railway. s
%m« t:ngro wa&hiﬁwy‘:ﬂgﬂdﬂ&dp&nﬁhﬁi‘zmdy@:dwm»h - of
way Compan ) Comnpany anount anydnmw .
u myngﬁmmdmurmy&hkf wgdallmmnwhmbhﬂway otbam
buulmtnrnmfmﬁonot mdxchim,&mmda,tcms,am actum tbum
undcn ogrmdtbntnanmycmuynhanmbehahléf«mdm;:mmeam;hwm

4 Xt time of the second part fails or declines to the agreements herein aontained, Railway
panym;wmnm thmapnmmbymﬁvetﬁ)ﬁ written notice to ryofthzmondpm
mthueﬂa:t‘mdMatanytme,atlumupton,uponmmmty(w)duyummc vt p
of the second past, Su‘ andsumkmlway(!ommy may terminate this contract,

e o o e

L R TR TR

5 rtnmmwwmdmm&atmnuamwammththchadofpartydthewndpan,
its, his or their heirs, mm,admm:nmmdnpmummmmuduhﬂbcm&u
" upon them,

As oo of the considerations herein, it is expressly agreed and understood that this contract is made on behalf
mccummaaigmo{mﬂmy(}omp&ﬂy gnd that the same is also made en behalf of and inures to the
baﬁ?tdwyodumﬁrm,cammn«mlmycmpmwhomaya mny time ran traing gver or in sny

v
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zm:rmyupuuhthetﬂhandmdkﬂwzy Cotmpany; and as to such persons, firm, Corporation

company, whether operating the same in sny mapner or ton of la & d
PWMT * -‘E *nng mﬂ:‘&‘. for by the e Ofmtgileo;lt’r“acat. o .
' Attachaent to P;i;c 2 of Privete Crossing Contract with Plains Cooperativa Qi W11,
Inc., dated March 30, 1962. :
6. This cootract ané all its provisions shall termimate July 1, 1962.

geed that party of the second part shall reimburse the Railway Coapany
for :;y ::v:l‘n:: Reilway Company imcurs incident to the ingtallation of this crossing.

8. It 1a fucther agreed that the movement of traffic across said Railway Cempany's

" teacks will not be mada at such times that it will integfere with movements of engines

1oyes foot
of party of the second part will precede esch wovement on
:tu::'iu::l?; make mgai:,muo is snple timg to get across ui_d teacks without
possibllity of being struck by engines or cari. ,

¥ o T et MO e

3 .Q,.

APPROVED AS TO PORM:

Gesertd Anorncy
STATE OF TEXAS }

COUNTY OF TARRANT | -
BEFORE ME, the undersigned anthorlty, on this day personally appeared__ e Ss Tnghen,

Port Wheth wid Nemwes Mnilwy Comuty

bg\afnw‘m:ib'bethe' whose name is subscribed to the foreguing instrument, and acknowledged to me that
he exccuted the same for the purposes and conslderation therein expresed, in the capacity therein stated; and as
the act and deed of sald corporation, - s ’ 4

, :;5' 25{‘ ’ '
GIVEN UNDER MY HAND AND SEAL OF oqumm_g_ﬁﬂ‘ o deyot ApeAR.  yo @R
‘ AL vy ﬁi DL mes o) MM vrLIAMZON
lotary Publla ta aod for Tasrant Coatly, Tuxas T

STATE OF TEXAS o |
commroro?««/‘& | )
BEFORE ME, the undenigned autharity, on this day persymally ap
' —, known w me to be the person whose name

is subseribed t0 the foregoing instrument and acknowledged to e that__4 executed the same for
the purposes and consideration therein exprested, : ‘ ,
GIVEN UNDER MY HAND AND SEAL OF OFFICE this the wé__‘f/

Notary Poblie b gad k_W_Wn Terss

P:9-34
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ofﬁa.ihr Gmpmymdasbmchpamﬁm,eorpmm -
lagminan;ymznmorwaybyopuamdhworothumz,md

SO

APPROVED AS TO FORM:

COUNTY OF TARRANT

BEFORE ME,theuwmngnedmthmty,onthuday penona]lyappeuﬂl ety Romaghes,
ess Weedh and. mmm

STATE OF TEXAS" }

: known t me ic it ‘whose uwﬁmrumgmmgmdmwldgdmmm
! hccm;;bw':ctﬁb‘ thepmp&mmdmnﬁdalmnthuﬁnmnd.mtheamwthudnmmd,ndu
tbemmddaeddnaidwum ;
o %K ‘ ' .
ammmmmnmsm;or OFFICE this thi - at__m:\_.,xs.g.
J,{?(‘n—vﬁ) Qé < o) M M WILUAMION
) Haotary Public ia and fer Tarvaar Coonry, Tuxas
STATE OF TEXAS
COUNTY OF

BEFORE ME, the undersigned authority, on this day puviﬁmly

lcwwnmmtobethepcnoa whose name

umblcr!bedtothefmegdngwmmandmwledgedwuthm_ executed the same for
the purposes wnd consideration therein expressed,

, ' ) ) Vel
GIVEN UNDEK MY HAND AND SRAL OF OFFICE this thes: / 14__
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SR S CONTRACT FOR PIPE LINE
ACROSS OR ALONG RIGHT OF WAY
- COPY

THIS AGREEMENT, Made Mmmhuumwm_%ﬂ-ﬁ&/m w72
betwesa PORT WORTH AND DENYER RAILWAY COMPANY, hareinafter called the “Rallway,” snd. :
//m,@w&#ﬁ_ﬁlﬁﬁ// !

5 TBaps Lsporsdion
| an,.....___.ézlc{ae/ ‘ mn_ﬁﬁj

hereivafter called the “Lirepsse.”

WITNESSETH:

| somaas 1; hmu&&é@%@ﬁwﬁ&w’ww

and upon the terma

to Ratheay immadistaly upon the exesution of this agreemant, _
anammmm!orﬁ,wmhnhpnhmhﬂm_ﬂmhc:wmmmamm‘twww

WWM 404 comstruct and therafter maintain soroes o
m-ﬁmummkumdummh/z.:;)h&ﬁptﬁm@umdfﬂmmwumn
%f{e/‘ ' caly, the location of sald pipe line being ehown tn red oo thy Radway's print

NoSf 220/02. 7. hereto sttached, ' ———s and made & part hereot.
S‘/f‘?_ Sard WEFer Soa Cronies “CBLEr oo A A 7 26 smef
Pt frPeh aff ML L FTFFERIS Groof ender Lrzaky ,
m@z:mwpdn!dplpﬁnlhlnhemnndiy&hdmtkaﬁuﬁ"(S)de(ﬁ)imhabdwﬂuh-dtbnﬂnofﬂgh& .
ot tinaks of Rallway whore It paasey under the ssme sid not less than thies (3) foet balow the surface of the ground ai sny point on Rallway’s poparty.

H the said pipe lios aball be of & dismeter four inchas or farger the portion of me direetly under the said tmk or tasks, and under the rudbed
theaws!, chall be ¢f east Irom or other matarial of approved sirength. L :

Amsecux 95 ‘The said pipe Mo ahall be omstructed and malstained in such manner snd sé suck Hns or times and of yuch materials s shall meet
with the spproval of tha Buperintendent of Railway, and as aball pot hinder, delay or endanger the operstion of engines, trtins, cazs or business of
Badtway over fa track or tracks now Jaid or hareatiar laid on said premises, o (u any mannez interfero with the present or future use of the wid premises.
The Lisanses thall not enter upon seid pramises for the purpoes of constructing, maintaining or remeving smaid pips lina exeept upon forty-cight houre
notics to Supertntendent of Railwsy, and then o designated reprascutative of Balway may overses or inspect all of said work aa it progressss, at the
expense of Liosnas, and performancs of such work shall be subject ¢ his approval, If deemed neesteary by Railway so 0 do, Tioecued aball, at the
axponss of Liosnses, Support tha said weck or tracks, s directad by Bailwxy, while the work of ecustrusting, malntalning or vemoving said pipe line

_llhdngdcu. .

In the evaut tho pipe Hne shall be oeed 0 carry sny Hquid ae other substance under prewnare, and ahsll be locsted under any trsck or withis
forry=five (45)fvet of any track, bridge or structurs of the Railway, the pipe live shall be conetrustad and maintained strietly fn socordence with
Rallway's Plag No, $#95996-8, oopy of which shall be aftached to, and shereby becoca a pert of, this agreement. ,

Iz case Raltway ahall, aftar.said pipe Line has beed comstructed, budld upon its premises any additional track or tracks, or stryctures, of make any
changeo in existing tracka or structores over mid pipe line, the Liconace shall, st cuce, at its owa expanse, maks sush changes in its said pipe lins as
may be necessry to make the asme confarm in ite relation to aud new tracks or swrustares, or changee in existing tracks or structures, in all regpoote
' to the oonditions barein requized for sid present tracks or structures, or as may be required by the Raltway. ‘

*
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> Amedes & Tn the event any cathodic oloctrolysis or cther eloctrical grounding system is (natalled in connection with mid pipe Line whish in the i
. opinlon of Radlopay o any way (nterferes with say tiin slgaals, telophone or telegraph Lines, or ather facliitivs of Railway, the Liceosee immedistely - |
shall disomtinue oparstion of and remove said grounding system, or lake such ateps 48 may be necessary to avoid all such trtesference. - Livonsee further :
whummunmmm&mmwnﬁmymmw.mwwhmrmnnuuﬁdngtmmcr
growing out of interference with the signals, telephors ar talegraph Linss of Railway by the operstion, we or esistence of any such grounding aystem.

Antices §: The Lisenses lurther covensots and agreen b all tice during the existence of mid pipe line upon the premise of Railway tokeop end
malutaln the sofl over the mme thoraghly compacted, and the grade oven with the adjacent sirface of the ground, and that Yicenses will at all times
relones, protect, indemalfy and save barmless Ratlway from all claima, dewands, judgments, loss, vosts sad expenses, lor Injury to o desth of any person,
or Jom or disnage to the property of any pamoa or persons whamsoever (including both parties hereto and thalr employes), in say sanner arising from
or groving out of in whole o in past, the ooustruction, reconstruction, malntenance operstion, repair, change, existarbe, ves or rezwval of said pipe
line ar the subsidenos of soil over the aame whathar aatpod by the negligence of the Railway, ita sarvaata or employes, or otharwiss.

Artrcia 8: 1 Liososss thall well snd faithfully comply with all the terms, covensats, and conditions herein set forth on the part of Licczace 10 be
obosrved and somplied with, the Licente heowin grantad by Ralway aball continae in force to the full explration of the pesiod of one (1) year from the
dste hereol, and theresftar untl terminatad, upon ot less than sixty (80) dayn’ writtan notive by either party hereto to the other; but if Licsasee shall
fail to perform any of the covenants harein contained, Rallway aball bave the right to tenninsie this lioanse forthwith and without notice. Any notice
berein provided for shall be suliciently given aud delivered if mailed in a5 eavalope properly stamped and sddressed to Licenses. Uson the termination
of this liconso i a8y of the modes herein provided for, Licetiaeo shall, uf its own expense, cpon belag wotified so to do by Radway, remove mid pipe
mmwmmmmmham-mwmam,muudi«tﬂmnmummmummd@
semove the seld plpe Line from eaid premises at the sole expaguss of Jicsases, or disconnect the same at points wheee It saters snd leaves the mid premise. !

Awrsces 7: The Lisanses shall not tzunsfer or assign this Noense withont the written consnt of Reilway. The said Liceose shall be hinding vpon ths
heirs, povans) reprencntatives, susceames and ssigns of the parties hereto.

Ta Wirseas Waxanos, the parties hareto kave cansed (hin agreement o be execuled an the day and year firsl hereia written,
ATTEST: ‘

_— PORT WORTH AND DENVER RAILWAY COMPANY,

Secretary.

By : , '

Am: : Hust Jo W Prosdent
Licenses.

APPROVED a8 10 FORM: 5 : ’

) I
Rewmmendad:* ™
TCRIef e Generd) SO cEriFes Ty %

S ?,;/.{ Co w»kﬂﬂd}.‘ﬂ;’.‘f v oo mals
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- No. PX91-12023 mbub (55 COP Y | ) R

-

THIS AGREEMENT, made this 25th dayof _April ,19 91  between'

SURLINGTON NORTHERN RAILROAD COMPANY, a Delaware corporation, hereinafter called “Burlington®, and
Coopergtive 0il 1 . , hereinafter callad “Permittee”, whose address is
2901 Avegus A Lubbock Texas 79408 o
WITNESSETH: .

- Mlmm for and In consideration of the fea herein provided to be paid by Permittee to Burington,
and of the covenants and promises hersinafter made to be observed and performed by Permittee, does heraby
grant to Permittee license and parmission to excavate for, eonstruct, maintainy, and operate

Overhead Conveyor Structure _ ‘

]

hereinafter referred to as “Fadlity” upon, along or acress the right-of-way of Burlington, undeeneath the
surface thereof, and under the tracks of Burlington, as the case may be, ator near _Lubbock

station, Inthe Coumty of __Lylh_o_gh_____,Stateof Jexas = tobelocated as follows, to wit:
MP 339.0 '
. asshown _ in Red on the plat attached hereto, marked

Exhibit “A”,dated Mgeoh £.2901 . and by thisrefecance made a part hereof.
Permittee In consideration of such license and permission hereby covenants and promises as follows:

1. For this Parmit, Permittee will pay Burlington, in advance, tha sum of Your Hundred Fifty Dollars

($450) for the entire time this Permit remains in effect and Permittee will also pay of reimburse Burlington for

. all taxes and assessments that may be levied or assessed against said Fadlity, Burlington reserves the right to

changs the fee on future Permits at any dme without notice. This provision shall in no way affect Burlington's
fight 1o términate sald Permit pursuant to Paragraph 10 hereo. i
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2 Permittae, at Permittee’s sole cost and expene, shall excavate for, construct, reconstruct, mai

and repalr sald Fadility placing ssme in accordanes with the specifications W@ﬁ’ :‘:‘mo:la:z:

February & 1991 , heretofore approved by Buriington. Permittee shall fill in the excavation and
restore the surface of the ground upon which the Fadility is located 1 its pravious condition subject to the
Divislon Superitandent’s approval. Said Superintiendent shall have the right at any time when in hisher
judgment it becomes necssary or advisable to require any material used in the work to be replaced with like
miterial of with matariai of 3 more permanent character, also 10 require additional werk of change of location
of said Facility as a mattor of safety andror appearance, or on sccount of additional tracks being laid, of
grade thereof, construction of a building, or for any other reason whether or not connected with the
operation, maintenance, or improvement of Buriington's railread, all of which shall be dane at the sxpense of
Permittee [n the manner herein provided. :

3. Permirven shall give 1o the Division Suparintendent ot least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintsnance, repair, change of
location, or removal of said Fadlity, and shall conduct said work in such a manner as not to interfere with the
maintansnce and operation of Burlington's railroad.

.4, ' Inthe event that Burfington, at the request of Permittes, agent, or contractor of Permittee, or for
the protaction of Burlington property and operations, does any work, furnishes any material or flagging
service, or Incurs any expense whatsoever on account of the excavation for, construction, reconstruction,
malmsenance, repair, change of location, removal af the Fadility, or otherwise, Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. (f the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other raiiroad
facilities by work or flagging, engineering, and/or supervision, such work is 1 be performed by Burlington
employees and the cost borne by Permittee. o

“ .5 (a8) Fiber optic cable systerns may be buried on Burlington's proparty. Permittee shall telaphone
Burlington st 1-800-533-2891 (= 24-hour number) to determine If fiber optic cable is buried anywhere on
Burlington’s premises to be wad by Permittee. If it is, Permitize will telephone the telecommunications

" company(ies) involved, arrange for a cable locator, and make arrangements for relocation or other protection

of the fiber optic cable prior to beginning any work on Burlington's premises. In addition to the Hebllity terms
elsewherc In this Agreement, Permittes shall indemnify and hold Burlington harmiess against and from all cost,
liability, and expanss whatsoever (including, without limitation, attomey’s fees and ¢ourt costs and expenses)

anising out of or in any way contributed to by any aQt or omission of Perminiee, its contractor, agents and/or

smployees, that causes of in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee,and/or ity contractor, agents and/or employees, on Burlington’s
property, (2) any Injuty 1o or death of any person employed by or on behalf of sny telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action for alleged loss of profits or revenue by, or loss of service by a eustomer or user of, such
telecommunication company(ies).

6. Inthe event any cathodic elecrolysis of other electrical grounding system is installed In eannection

" with the Facility which, in the opinion of Burlington, imerferes with train signals in any way, telephone or

telegraph lines, or other facilities of Burlington, Permittes, upon being informed by Burlington of such
interferenca, shall forthwith discontinue gperation of and remove said grounding system, or take such steps a5

P:17-34
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may ba necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save -

harmiess Burlington from and against any damagaes, claims, losses, suits, or expenses In any manner arising from
- or growing out of intarference with the signals, telephone, ar telegraph lines of Burlingtan by the operation,
. use, or existence of any such grounding system. _ .
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7.  Permittee shall and hereby reledses and discharges Burlington of and fram any and ali liability for
damage o or destruction of said Faility, and any other property of Permittee located on or near Burlington's
premises, snd shall and hereby assumes any and ab liability for injury o or death of any and all persons
whorrgsoever. including officers, employess, and agents of the parties hereto, and loss of or damage to
property to whomsoever belonging, including property owned by, leased 1o, or in the carg, custody, and
control of the parties hereto, in any manner arising from or duting the excavation for, construction,
reconstruction, use, maintenance, repair, or removal of sald Facility, however such injury, death, loss, damage.
or destruction afaresald may occur or be caused, and shall and hereby does indemnify and save harmiess:
Burlington of and from any and all daims, demands, suits, actions, damages, recoveries, judgments, costs, or
experses arising or growing out of o in connection with any such injuty, death, ioss, damage, or destruction
sforesaid. Permittee further agrees 1o appear and defend in the name of Burlington any wits or actions at law
brought agalnst Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered agalnst Burlington In
any such suit o action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF (T 1S
A FACT, THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGUIGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE.

'+ & Permittee shall not transfer or assign this permit without the written consent of Burfington, '

9, . Nothing hereln contained shall imply or import a covenant on the part of Burington for quiet
enjoyment. _

) 10. It is expressly understood and agreed that Burlington may at any time cancel and terminate this
licerse and permission by giving to Permittas thirty (30) days written notice of its intention to cancel the same
and at the axpiration of such notige this license and permission shalt terminate. Upen receipt of such notice and
bafore the expiration thereof, Permitiee, under the supervision and direction of Burlington’s Division
Superintendent, or his suthorized representative, shall remove said Facility from the right-of-way of Buriington
and restore the right-of-way and premises of Burlington in a manner 8nd to such condition as shall be
satisfactory to said Superimendent. if Permittee fails 10 remove the Facllity and restore said fighv-ofeway to
such condition within said thirty (30) day period, Burlington at Its option may remove same and restore said
tight-of-way to its previous condition, and Permittee shall pay to Burlington the cost and expense thereof.

" 11, Upon ‘any fallure of Permittee t0 punctually and strictly observe and perform the covenants and
promises made herein by Parmitzes to be kept and performed, Burfington may terminate this agreement on
12n (10) doys natice 1o Permities, remove said Facility, and restore said right-of-way to its previous condition at

the cost angd expersy of Permittee.

* 12, Any notices given under the pravisiens of this agreement shall be good if properly deposited with.
the United States Postal Service addressed to Permittee at Pemitteg‘s post office address above stated.

© s v——— " a—— . Wy weovm o o —
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13, The license and permission herein granted is subject to | '
: ’ permits, leases, and lic , ,
heretofore granted by Burlington affecting the premises upon which sald Facility is locsted. s 1 any

Sub] ‘“l to l'le fﬂl OQOI'IIQ Pl OVI'SiOllS. UII'S Aglee‘“ent ald a" o‘ "le covenants aﬂd pfﬂf!lises mfaof ﬂl 1

v g ' ) .‘

‘m to thﬂ mﬁt 0' .M u hd‘ng upﬁn m p)fﬁs ’lef‘m th‘l.l I'ESPKU‘VQ meﬁ. “mim.ﬂms
: ’ * ]

AN WITNESS WHEREOF, Burlington and Permittee have sxecuted this agreament In duplicate as of the
day end yeusr first hereinabove written. v ‘

BURLINGTON NORTHERN RAILRCAD COMPANY
By W

Title neer

Rains &o}q_n_w dit Mo
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PIPEUNEPERMIT zm o
NORTH ’
No.  pro1-12021 KALPOAD C OPY
IS AGREEMENT, madethis __25ch ¢ o
ayof __sprid 19.91 . between
BURLINGTON NORTHERN RAILROAD COMPANY, a Delaware corporation, hareinatter called ':urﬂnsmn‘ poo.

Plains (ooperatrive 011 Mill
\ , hareinatter called “Permitiee”, whose address is

WVITNESSETH:

Ington, for and in consideration of the fee herein provided to be paid by e

. paid by Permittee to Burli
and of “"‘."“‘“F‘ and promises hareinafrer made 1o be observed and perlonmdwhy Pemlm:qdo:?:m
grant to Permittee license and permission to excavate for, construct, maintain, and operate ’ |

und Electrie Line .

hereind referred to as "Fadliw" upon, along of across the right-of way of Burli un
« . ngton, underneath the
surfaca theceof, and under the tracks of Burlington, as the cese may be, ator near Labhark.: '

, Staton. i the Cobinty of Lubbock . Suteof _Texas  toBalocated 3 follows, 1o wit
MP 359.0( | '
as shown __In Red. ; : on the plat attached hereto, marked
E;b_ibit ‘r:; dated Maxch 6 1991 _, and by this reference made a part hereof.
parmittee in consideration of such license and peunm'lo;\ hereby covenams and promises a3 follows:
1.|  For this Permit, Permittee will pay Burington, in advance, the sum of Four Hundred Fifty Dollers

($450) fdr the entire time this Permit remaing in effect and Permittee will lso pay or reimburse Burlington for
all taxes|and assessments that may be levied or assessed against said Fadfity. Burlington reserves the right to

change the fee on future Permits 3t any time without notice. This provision shalt in no way affect Burtington's
right to {erminate said Permit pursuant to Paragraph 10 haereof.

$ome e
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2. Permittee, at Permittee’s sole cost and expemse; shall excavate for, construct, reconstruct, maint'ain
. asd repalr sald Fadlity placing same in accordance with the specifications provided | licat
ebruary & 1991 _ heretofore approved by Burti “ the excavation s
' ngton. Permittee shall fill in the excavation and
restore the surface of the ground upon which the Facility is located to ts previous condition subject to the
Division st_;perlnundem‘s approval. Said Superintendent shall have the right at any time when in hiyvher
" judgment it becomas necessary or advisable to raquire any material used in the work to be' replaced with like
material or with material of 8 more parmanent character, aiso to require additional work or change of focation
of said Facillty as 3 matter of safety and/or appearance, or on account of additional tracks being laid, change of
grade -th “”f; constryction of § buildlng; or df‘or any other reason whether or not connect«; with the
operation, maintenance, or improvement of Bu 's railroad, al! of whi ~
cpsrtion, mariunence, o nproemnes ngton ol of which shall be done at the expense of

3. Permittee shall give to the Division Suparintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, recanstruction, maintenance, repair, change of .
locatlon, or removal of said Facility, and shall canduct said work in such a manner as not to interfere with the
maintanance and operation of Burlington’s railroad.

4.  Inthe event that Burlington, at the request of Permittee, agent, or contractor of Permitiee, or for
the protaction of Burlington propesty and operations, does any work, furnishes any material or flagging
service, or incurs any expense whatsoever an account of the excavation for, construction, reconstruction,
maintenance, repair, change of loation, removal of the Facility, or otherwise, Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, feconstruction, maintenance, rapai, change of location, or ramoval of the Facility, requires any or
all of the following work: removal and replacement of wrack, bridging, protection of track, or other reilroad

} ‘ facilities by work or flagging, engineering, and/or supervision, such work is to be performed by Burlington

employees and the cost borne by Permittee. , .

S. (a) Fiber optic cable systems may be buried on Burlington’s property. Permittee shall telephone
Burlington at 1-800-533-2891 (a 24-hour number) to determine if fibar optic cable is burigd anywhere on
Burlington’s premises to be used by Permittee. If it is, Permittee will telephone the telecommunications
company(ies) involved, arrange for a cablg locator, and make arrangements for relocation or other protection
of the fiber optic cabla prior ta beginning any work on Buriington's premises. In addition to the liabilhty terms
elsewhere in thit Agreement, Permittee shall indemnify and hold Burlington harmiess against and from all cost,
liability, and expense whatsoever Gndudinq. without limitation, sttorney’s fees and court costs and axpensaes)
arising out of or in any way contributed to by any act or omission of Permitiea, its contractor, agents and/or
employees, thet causes of in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee, andior its contractor, agents and/or employees, on Burlington’s
property, (2) any injury 10 or death of any person employed by or on behalf of any telecommuynications
company, and/or its contractor, agents and/or employees, on Burlingten's property, andfor {3} any dalm or
cause of actlon for alleged loss of profits or revenue by, or loss of service by o customer or user of, such

telecommunication company(ies).

Fe

6. In the avent any cathodic electrolysis or other electrical grounding system is Installed in connection
with the Fadlity which, in the opinion of Burlington, interferes with wain signals [n any way, telephone or
telegraph fines, or other facilities of Burlingtan, Permittee, upon being informed by Burlingten of tuch
jmerference, shall forthwith discontinus operation of and remove said gmﬂndiﬂ" system, or toke such steps as
may be necessary to dvoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmiess Burlington from and against any damages, claims, losses, suits, or expenses in any manner arlsing from
or growing out of interference with the signals, telephone, o¢ telegraph fines of Burfington by the operation,
use, or existence of any such grounding system, ‘
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7.  Parmittee shall and hareby releases and discharges Burlington of and from any and all Iiabil‘ﬁy for

damage to or destruction of said Facility, and any other property of Permittee located on o near Budington's

premises, and shall and hereby assumes any and all liability for injury to or death of any and all persans
whomosver, Induding officers, employees, and agents of the parties herato, and loss of or damage to
property to whomsoever belonging, including property owned by, leased to, or in the care, custody, and
control of the parties hereto, in any manner arising from or during the excavation for, construction,
reconsuuctinn, use, maintenance, repair, or removal of said Faclity, however such injury, death, foss, damage,
o destruction aforesaid may octur of be caused, and shall and hereby does indemnify and save harmless

Burlington of and from any and all daims, demands, suits, actions, damages, recoveries, judgments, costs, of -

expenses srising of arowing out of or in connection with any such injury, death, loss, damage, or destruction
aforesaid. Permittew further agrees 10 appear and defend in the name of Burlington any suits or actions at law
brought against Burlington on actouat of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burtington In
any such sult or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT 8E AFFECTED BY THE FACT, IFIT IS
A PACT, THAT THE LO5S, DAMAGE, DEATH, OR INJURY WAS QCCASIONED BY OR CONTRIBUTED TO BY THE
NEGUGENCE OF BURLINGTON, IT5 AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE.

8 Permittee shall not transter or assign this parmit without the written consent éf Burlington. |

9. Nothing herein contained shall imply or imhoft 8 covenant on the part of Burlington for quiet
enjoyment. ‘ : Lo '

10. it Is expressly understood and agreed that Burlingtan may st any Ume cancel and tarminate this

license and permission by giving te Permittes thirty (30) days written notice of its intention to cancel the same

and at the expiration of such notice this license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof, Permitted, under the supervision and direction of Burlington's Division
Superintendent, or hig authorized representative, shall remove said Facllity from the right-of-way of Burlington

" and restors the right-of-way and premises of Burlington in 8 manner and to such condition as shall be

satisfactory 10 sald Superimendent. If Permittae fails 10 remove the Fadlity and restore sald right-of-way to
such condition within said thirty (30) day period, Burlington at its option may remove same and restore said
sight-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and expense thereof,

11, Upon any fallure of Permities 10 punctustly and stictly observe and perform the covenants and
promisas made herein by Permitiee 1o be kept and performed, Burlington may terminate this agreament on

- ten{10) doys notice 1o Permittae, remove said Facility, and restore sald right-of-way to its previous condition at

| the cost and expense of Permitiee.

12, Any notices given under the provisions of this agreement ghall be good if properly deposited Qdm
the United States Postal Service addressed to Permittee at Permittes’s post office 3ddress above stated.

<
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13, .The license and permisdan herein granted is subj i ;
. _ ject to permits, leases, and i i
heretolore grantad by Burlington affecting the premises upon which said Facility is locauda.n ficenses, 1 a.

s I ' V isi i ‘m a.d\ .!I ‘ 2

iN WITNESS WHEREOF Bl“'ﬂngtoﬂ and PEﬂﬂIm have ex w
day and year first hereinabove written, ecuted this agreement in duplicate as of m.

BURLINGTON NORTHERN RAILROAD COMPANY

R bt e
¥ . By .
_22247_%44_! e 8400 -

o,

L 34
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) RAILWAY COMPANY “IDITOR'S LEASE NO. 45.:6
] ' Shest 1 of §
| : | Form 2761
This lnden‘l'ure, Made this ciemr bR B8Y O e JARUALY | , . 19.26....
 betwean the PORT WORTH AND DENVER RAILWAY COMPANY, harcinafter called tha Railway Company, and
aatn - -+ seeseesms s rmsasemns e I INS . COOPERATIVE. OXL. . MILL

boreinafter oalled the Lassor; Witnuswetl:,

1. That tn conddération of the covenants and agreementy bereinafier sot forth, to be kept anad performod by the

Lesste, the Rallway Company hercby lsases to said Lessce cortajn premises : situsts
ot SRROCK....... o in the County of ....JbROCK and State of . TEXAS which
rald procxises are demcribed, and the location tharsot abown in Wik outline, on the pelnt Ne v oo 020/ SI2=8

attached, and made a part hareo!, reserving to the Railway Company, it suocessors, and the to maintain
and opsrats all raflroad tweky, aow on said premsises, and the furiber muwmmmmm
railroad trecks upom and over eald premises where the same shall not intesfere with the slruchzoe of the Lessss. The
Railway Comtpany aleo hereby ressrves unto jtelf, ity successcry, ssdias, and licensees the right fo opatmts, majntuin,
und repew such pipe lines, slootric trangruisgion lines, tsleplons lines, talagraph. lines, sigoal lines, and othex facilities of
like character &3 may exist upon, under, or over eaid premises as of the date of this lease, ond from time to time
stryct, opersts, malntain, and rensw such additional facliities of the same charycier, ve i

munner a3 will not interfore with the nae of seid pramises by Losess for the purpose bareinafter spedtiod, it belng agroed
that this lesse 58 subject and subordinate to apy and all rights graxted by the Railway Company for any such lines and
facllitios. and the Lessss beveby relsszes the Railway Company frown any and all loss or demagn which the Lessod may
sustain on account thereof. -

2 TO HAVE AND TO HOLD the sams from.. J20uary 1, 1976, and thereafter
uptil such time ae this besse shall ba terminated us horeinaflor provided: and the Lasses in consideration of the Jeasing of
the pramises as above st forth, covenants and agroes to pay t the Railway Company ez reat for the stme tha of

aun
MONE HUNDRED TNENTY-FIVE AND NO/100~r=oocvcmooocammmaan- memm e s (312900 5

|
i
2

el

" PO e ANDUNL.... payebia as follows;....2nnually,.in.advance

Tho sant for eaid premives shall be sukject o vevision at loaot once every two (3) years during the time this lesss shall
cuntirure fn effeot

L —

AT o 28— 1 b

e — - 2440 A o e p—rts

3, It is foxtbar agreed that the prezises hereby laased are to be weed by the Lemsee for .Duild10g .encroachment,

- drajnage, ditch..and..fence
cnly; that all the provisioms of law applicabo to such use shall be fully observed, and that the Leesee will not do or permit
to be dons, upon smid premises, anything forbidden by law, and will maintain end keep said presuises, fenoes, buildings
and appurtensnces in good repalr a2 well ax keep all caich basins and vaulis theveon and the streots and sidewalks adjoin-
ing voch procalsws In proper condition and es may be required by any law, erinance or direction of public officials, and
whenever roquired by said Ruilway Company w0 to de, will cower all buildings with ut lenst one coat of minaml paing of
such color 88 the Raflway Company may dlrect. : :

4 All buldings, structures, facilities, fonces,” and objects of every kind and chamciar sonstructed, maintained
Tepaired, extended, or rocoustrocted oo the Dretmines shall bave both side and vertical cleamances of the track or tracks

and mamiclpal taxes or special assesmments that may

8. Tho Lowwes also covexants and ‘agrees to pay all state, county,

¥

ymnge of this lesse. And in case any tuxer are Jevisd om the premises as & wholo, the Lassas aball pay sach proportion of
the smxne a8 the valve of any fmprovemants or property owned by tho Y.assee on or about jaid premises bears to the wmiue

«

levisd upon ths improvamsnis and property owned by the Lasse an or aboat the domised premises during the contin- |
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o the antito pramises, In the event that the premises hercby demised, or any part thereof, shall be subjscted

cis} asscomment for any pnbllc_impmt of imprevecents, the rental h.egn nnmdand:&pnlnudtobe:iﬁy'&:
ahall be sutcmatically incressed by an wmount equal to 6% per annum on the iotal amount of sssesgment: and in
any guch special assesamaont js loviad as a upon premises of which the premises hereln demised are oxly a part,
and in such cans the rental hereln rese Mdmdahdbhnjdby‘wlmdnnhsnmﬁauyw
amount oqual to 8% of that portion of the total amount of such ssseasment as the value of the premaisss berein de-
minod benire to the otal value of the premises upon which such special amessment is levied.

8, Ii,is further agresd that cither party roay terminate this loase ot avy thma SMXX.......... oo
:m‘mm“;tg %::yo?ﬁﬂy temim‘aot)i mﬁ.;;n m&'mg ':f:, Wﬂ"‘ w‘* howeves, that rent shall be paid
o an . 2 ren id in :
amount for the unmpired term sball be returmed to the Lesvee. | paid in advance, the proporticnste
7, I undsr the laws of the United Btates or any state io Which these premises are located, public body or teibunal
now hes, or during the term of this laase shall have, the right to require the termination of thia ;
be terminated by euch public body vr tribunal jn acsordance with jaw, lease, then this leass ray

€
5

% Upon the termiomtion of this Jease, by notice 38 aforemid, or otherwise, the Lesses aball at ouoe remove from the
premises all steuctures end property not belonging to the Railway Company and restors the demised premises to yybstan.
tially thalr formar state, and in tasa of fnflure w0 to do the Rallway Compeny may tear down or rexove the same and
restoro said premises st the axpenss of the Lossos without uny liaMlity to dawages therefor in any respect whatsosver.

10, It is understood that the movemsent of raflraad locomotives und equiptnomt and the operation of the Raflway
Company's railrond [nvalves souns sk of fire, and the Leasws bereby sswwmes all reyponaibdifty for, and agross to indem-
nify the Railway Company against, loss or damage (o property of the Lesses o to property of others upos ssid prewmises,
regardless of v negligence, aviaing Grom fire caused by the opertion of locomotives or millroad equipment, or the
rdlmod.onaxhﬂnv\dnj' ty of waid premisss; but thls asumption and indemnity chall not apply to property of the
Ruilway Company, of t relling etock of the Railway Company or others, er 10 shipments in the cource of transportation.
The Lamoe 6lso sgrees o indemnify and hold harmless the Ruilway Compuny againet all liahility, claims, or loss because
of damage to or. destruction of property of, or injury to or death of, all persons whomsoaver, including ths parties bereto
snd thedr employes, while op or in the vicinity of said premisss, whan caused by any sct or cmission of the Lassee, its
smployes, or agenty, snd if any teim or Mehility other than from fire shell arise from the joint or concurring pegligence
of both partss hereto, it aliall be bome by them equally,

11. In the event any part of said premises iz used for the loading, uxloading, storage, or other handling of any in-
fiagrveble liquids or petroleum products, Lessee shall obeerve and comply with all applicable roles published froxn time to
time by the Assoriation of Americen Railroads or any successos agency relating thereto, and with all applicabls laws apd
regulations of State and locul gyvernments rgulating londing, unloading, storage and handling of inflammable Liquids and
the bending and groumding of railway tracks where mch loading or unloading is parforroed, which laws, rules and rvegu-
lations are bereby made » past bereof as Nully as if written out herein. Leases alic agrves that such
ioading chall be done only through dome openings on cars, and that the rails on whinh the cars stand shall be bonded
and grounded to the piping systees used in connection with such loadin or unloading, sud insulated rail joints inatalled
where thare is evidence of stray eloctric curmnts, all at the mxpense of , and in & manner patiafactory to the Rail-
way Company. Lesses agrees to indemuily the Rallway Campany against oll loss or raims arising out of ar resulting from
failure of Lesses to observe and comply with the provisiorw of any of said laws, rules or regulations, or the requirements
of this paragraph. » .

YLossoo agrees that artificial lighting in purop honses, warebouses, or othar enclosures where cil or other jm:
ﬂnml‘:‘abl?:lukl -upplgu dre handled or etared, exospt when in unbroken original containars, shall be by elostriaity,
all slectrical installations cn said premises hall conform to and be maintwined in sccordance with the provisions of
current sditfon of the Natinnal Elwctrical Code with respect to Class 1 hasardous locetions, and also in acoordance
requiremcents of all applicabls loca) ordinznces and State and Fedoml laws regulating electrical instillations,

. The Leossa accepts sald premises, fences and buildings and appurtenances in their existing stats without any
wnr;nam. mmorimp’mi. of thair present or future fit, safs or babitable condition, and the Railwxy Corppany ahall
be under no obligation to repair or support the same os perform any daty in respect to the seme imposed by common or
statatory law or public authority.

5 the dailure of the Leases to prompily pay the rent herein reserved as and when the same shall become dus
m?ﬂymaorbmmmﬂymﬂommydme&umw ta and sgreements herein stipnlated to be by said Lesses
ocbserved, the Rallway Cowpany may without demand or motice immediately or at any tims thereaftor enfer into and
said premiscs and rwpomess the same as of its former estate and expel the Lassee and (hose claiming under him
remove their effects (forcibly if pecessary) without being guilty of trespaas or subject to lishility for damages and without
prefudice to any othey remadies then existing in favor of the Railway Company.

18 mmmmﬁanyahnhnddﬁﬂmmunmfar& rent hereln regerved, for tho entive tsxm of thiy
lm.ummmmmhvmhm&,mdmm property, iudgdin&‘bounl?ddlw&exmptim
tion, of the sald Loasss used or brought upon the said damised premisee during santinuance of this lanse,

3

P:28-34
7/13
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16. “"This lense shal) not be sesigned, nor shall sald premises, nor any part thersof, be sublet, noy shall thy Lesses con-
sant that the aame ha used or occupied by any party other than the Lagses, without the prior written consent of the Rails
way Company, I sny of the foregoing conditions are violated, all of the provisions of this lcase shal] be Mnding upon :
such assignes, sublessee, usor, or occupant, and the Letsas horsby guarantecs the performance of all such provisions by i
any such amsignee, sublessee, user, or oocuvant, Nothing in the last above sentonce shall be detrnad to be a waiver by the ;
Raflway Company of the restrictions set forth i the tint sentence of this paragraph. The provisicns of this paragreph

of tham, shall run with the land bereby Leaved,

17, The Lossos will, at bis own expense, correct at the direction of the Railway Company mny drafnage problems oe-
oasivned by construction on sald premises of any sdditional buildings ¢ facilities, !

18, AnymﬁeebbouivuudnﬁﬁalmMh-ufﬁdmﬁygivmmdbﬂmudifm&ﬂ@inumvdommpexly

or to Fort Worth snd Detwver Railway Company, Fart Worth Club Building, Fort Worth, Texas 76101

19. Lesseg shall comply with all applicable laws and ordinances and all rules, requla-
tions and requirements of any Governmental authority promylgeted thereunder controlling
environmental standards and conditions on the premises. If, as & result of the Lessee's
gccupancy of the premises and its operations hereunder, any such law, ordinance, rule,
regulation or requirement 1s violated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, including
legal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violatfion or violations. o :

20. It is hereby understood and agqéed that Lessee will observe fourteen(14) foot
clearance from centerline of nearest Railway Company track in the construction of fence,
as indicated on print attached hereto. ' B

21. It is hereby understodod and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961.

IN WITNESS WHEREOF the parties have executed this instrument the day snd year fisst above written.

Attust: WORTH AND DENVER RAILWAY COMPANY
i

mnl'.l.%‘m{l‘"iic—;‘ e 11 o : ] B""‘-ﬂ-lv.‘%
W - I Maneger, Industrial Development

and Rea) Estate

Attest: _PLAINS. COOPERATIYE OIL MILL
s U b - Koy Wayns Mates

ot Kentry | Its UFGSears |
W&duhwyl

Aitoroey for Railway Company

Recommended;
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Fort Horth and Denver liailAy Company
3rd, SUBWH, - Flains Junctian-Lubboak
LUBBOCK, TEXAS _
Sketch Showing Location of Froposed
lease aof land to Flains Cooperative
0il Mill for Bldg. Encroachment,
Drasnage Ditch & Fenco ’
Office Chisf Bngr, Fort Worth, Texas
Jannary 12, 1976 Scale: 1" = 100t
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* ' _ RAI, Y COMPANY AUDITOR'S LEASE NO. 4 / . Shest 1 of 3
This Indenture, Mase wis . 1380 day of February . ..ooes w]?

betwoen the FORT WORTH AND DENVER RAILWAY COMPANY, borsinatter called the Railway Company, and
PLAINS COOP_OIL MILL, INC,

iheen  ace asesnasarby, oe

horeinafter called the Lesuce: Withasseth,

L. That in conslderation of the covenants and agreemeniy horeinafler set forth, to be kept and performad by the

Looseo, the Railwey Campany hereby leases to sald Lessee certaln premises situate

ATV R . in the County of ... LUBLOGK. and Btate of Texas which

red S P 22-1155/ 313-1
ndpmﬂnan@dmdmmmmwammmmmhw T

mmcblmumyw:tum.mﬂu mmusdmhanof muﬁhmm\ to con-
struct, operate, maintain, and rensw such additional fecilities of the same character, or relecate existing facilities, in such
mannar se will not interfere with the use of sald premises by Lessow for the purpose borenaftey specified, it being agreed

* that this lcase is subjoct and subordinate 1o any snd all rights grauted by the Rallvay Cowpany for any such lines and

hdﬂdn.mdﬁw!mhemby':ﬂmthewm&mpmybmawmamlmnrmwi&ﬂglmmy

. mtaln op atcount tharoof.

O HAVE AND Y0 HOLD the same from... March 1. 1979, and thereafter
untﬂMhﬂuﬁhhnﬂaﬂhhﬂmwuhmrmm“dmlmhmﬁemamomd
the premises as above set forth, covemnts and agrees to poy to the Raflway Company ms rent for the sama ths sum of

ONE, HUNDRED FIFTY #essmem—=ss-omessesromms T Dothare (8,150
per .. ARNUM,....... payskle as follows:.. ADNLALLY. in_advance SR e

“The yont for oald pramines ahall be subject to ravision st lesst oare overy two (2) yeaxs during the Gime this letse aliall

continue v sffect.

8 Tt Is furiber agreed that the premises dereby leased are to be used by the lesces for
.= construction of concrete road -

---------

ouly; um.uﬂupmwnnmo!hwappliubletolunhmﬂmhmemmmtmmﬂmdowmm
t be done, upon sald premisce, anything forbidden by law, and will maintain and keep said premises, fances, buildings
snd appurtenssces in pood repair ¢ well as keep o)) catch basing and vaults thereon and the atrosts and sidewalles adjoin-
jng mch premises in proper condition and as may be required by any law, oxdinance or directien ol public officials, and
whanever requirsd by wid Railway Company so to do, will cover all bulldingy with at lesst one cont of vrineal ymint of
euch oclor as the Railway Oompamy rmay direct.

>

4 All bolidings, structures, laclities, fences, snd obmdmryk!ndmddmmmmd,mbm
ropaired, extsodad, or mconstructed on the premises shall wh&:mmmlmdhm&mm
ummauww&emmcwmmd'l‘m Lesage harehy promises and agrees to oboerve such deay
ancss at all times, ; .

8. ‘Iho Leawos al2o covenants and agrees to pay all stats, oounty, and municipal tares or special nssescnents that may
belwbduponthehmmhudpmmmwwelmemerwﬁewmdnﬂuhmm
" uanoe of this leass, And in case any taxes are levied on the premises as & whele, tha Leswee shall pey such proportion of
the samo as the wlue of any Improvemests or pruperty ownad by the Lessco on or aboat szid promioss bears to the value:
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of the entive premises. In the cvent that the premises boreby demised, or any part thereof, ghall be subjectad to any tpe-
cial asssaxment for any public improvement or hmprovements, the rental herein resorved and stipulated #o be paid by the
Leasoo shall be automatioally increased by an amount equal to 6% per annum on the total amount of sssessmant; and in
case any such special asscasment is Jovied an a Yhols upon premioes of which the premises berein demised are only a part,
then and in soch case the rental herein rescrved end stipulsted to be paid by the Lesses shall be auteraatically increased
by w» anount equal to 6% of that porticn of the total amount of mch assesement as the valug of the premises herein de-
mised bears lo tha total value of the premlses upon which such specia) essessment is-levied.

6.It;b!uﬁheragmadthntei&npﬂywhminateﬂﬁlkmatuyﬁmam —
_upon glving the other party thirty (30} days’ writlen notles of such termination; provided, however, that rent shail be paid
by sald Lesses to tha date of terminstion fixed by said notice; and i rent has besn paid in sdvante, the proportionate
4 lor the unexpired tarnm shall be to tha Locsae.

7. If under the laws of the United States or any state in which these promises ara located, public body or tribavsl
mow has, or during the term of this leaze ghall have, the right 10 require the termination of this lease, then this lease may
be tarminsted by sach publie body or tribunal in socordance with Jaw, .

8. And the Lessee further agrees to causs, during the continuance of this lease, the policdes of fire {nsurance oo the
strustures of Lesses and the contents thereof whother the property of the Lesses or of others upon or about the damised
premises and upan other property of Lasses upon or about the demised pramises or there located with the consnt of Lensee
&gﬂgwﬂt&:‘&uhtﬁemdmydumdonqrdmnbyﬁn.mbmmmmy&dlh«nmamm

way pany. A

8. Upon the termination of this Jeass, by notice as aforeanid, or otherwise. the Lessee ahall at onoe ramove from the
premises a) stwactures uﬂmpeﬂy not belonging to the Rajlway Company and restors the demised premises to gubstan-
tially thelr-former state, in oase of failure so to do the Raflway Compapy may tesr down or remove the ssume and
restore sald premises at the expense of the Lense without any lisbility to damages therefor in any respect whatsoever.

10. 1t &s understood that the movement of railroad locomotives and equipmant and the operation of the Eallway
Company's rellrcad involvee some riak of fire, and the Lesoow hiwreby amsuraes all rasponsibility for, and agrecs to indem-
nify the Reflway Company against, loas or damage to properiy of the Lessee or to proberty of others upen mid premisss.
regardless of railroad negligemoe. artsing from fire cauzed by the operation of locomotives or milroad equipment, or the
rajlrosd, oa ¢r ins tha vicinity of oald premlses; but this assamption and Indemnity shall not spply to proparty of the
Rajlway Company, or to rolling stock of the Railway Company or others, or to sbipmants in the course of transportation.
The Lesses also ugrees to indemnity and hold barmiess the Rallway Compuny sguinst all ability, claima, or loce because
o!dnmnhcvdutmuﬁonn(pmmof.winjmymorMd.mmwwhmr,hdudb;tha&rﬁ-hm
and thedr employes, while on or in the vicinity of aaid premises, when caused by any act or amission of Lowae, its
amployes, or ageots, and i any claim or liabdlity other than from fire ahall erise from the jeint or soncurring negligence
of both parties ‘hareto, it shall be boxna by them squally.

11. In the svent any part of said premises is used for the loading. unloading. storage. or other handling of any .
flacnmablo lauida or petralaum products, Lessee shall observe and comply with all applicable rules published from time to
tims by the Associstion of American Railroads or any sucosssor agency relating thereto, and with all applicable laws and
regulotions of Stats and incal governmants regulating loading, unloading, storege and handling of inflammable liquide and
the bonding and grounding of milway tracks where such loading or wnlouding is performwd, which lsws, yules and regu-
lations are hereby made a part harsof as fully as if written out bersin, Lecsee also agrees that such loading und un- ’
loading shall be dane only through dome opealngs on cars; and that the raily on which the cars stand shall bo bondsd .
snd grounded to the piping system used in connection with such loading or unloading, and inslated rail joints installed
whare there In evidance of struy electric currants, all at the expenso of Lagsee, and in & msnuer satisfactory to the Rall- .
way Company, Lessee agrees 10 indemnify ihe Rajlway Company against all lots ox claims arising out of or sesulting frem
failure of Lessss to obaarve and comply with the provisons of asy of said laws, rujes or regulations, or the requirvznents
of this

12, The Lessoe agrees that artificial lighting in pump houses, warchouses, or othar endlosures where oil or other in-
flaxnmable fuid suppliss are handled or stored, except when in unbroken original contsiners, shall ba by electricity, and
all alectrical installations on eaid premises shall conform to and be maintained In accordance with the provisions of the
currept edition of the Netional Electrical Code with respect to Clasa I hacardous locations, and also in socordsnce with
reqalremants of all applicable local ordinances and State and Federul laws regulating electricul installations.

18. The Lessss soospts said : fmudhﬂdhgnnndagimmuohwwwv&bmtm
wirmnty, express or implied, of thilr prowat or future fit, safe or habitable condition, and the Railway Company shall
bomnoowndcntvnv_drormpportthmorwmuyduwmmmwmmhpadbymmu
statutory law or public authority. ) ,

14. Upon the failure of the Lestoe to promptly pay the rent herein rassrved ap wnd when the ssme ahall become due
udpnynﬂqwbmmhllyptdnmmd&authamh‘nﬂunmntshemnsﬂpuhhdhbobyuidlm
ocbeezved, the Rallway Oumpany may without demand or notice immediately or st any time thereafter enter info and upon
sald prezcises snd the sume as of its former estate and expal the Leases and those daiming wnder him and
remove thelr effects (forclbly it nacomsary) without being guilty of treapase or subject to Lisbility fo: and without
prejudios to any other remedias then existing in favor of the Railway Company. -

darages
15. The Railway Compeny shall in sddition bawe a lien for the rent herein reseaved, for the emtire term of this
loaso, upon all Gops grown, improvements made, and pevsonal property, incloding bmn?oldgmdnwmm-
tion, of the said Leweo used or brought upon the said demised pramises during the continuane of this lease.

e rmg—
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18, This lease ahall not be assigned, nor shall s8id premises, nor any part thereof, be sublet, nor shall the Lessee con-
sant that the «ams be used or occupied by any party other than the Lesece, without the prior written consent of the Rail-
way Company, If any of the foregoing conditians are violated, all of the provisions of this lease shall be binding upon
such agalgnee, sublasses, user, or occupant, and the Lessoe hereby guarantees the performance of all sueh provisions by
any such assignes, sublesses, user, or occupant, Nothing in the last above zentence shall be deemed to be a waiver by the
Railway Company of the restrictions set forth in the first sentence of this paragroph. The provisions of this parsgraph
congtitute @ pert of the consideration without which this lsase wonld not have boen made, and mid provisions, and each
of them, shall run with the land hereby leased.

12, Tha Lessec will, at his own expense. correct at the directien of the Railway Company any d::innn problems o¢-

" caxioned by construction on eaid premises of any sdditional buildings or faclities,

18, Any vetios to be given under this lease shall be sufficiently given and delivered if mailed fx an envelope properly

......

or to Fort Worth and Denver Railway Company, Fort Worth Club Building, Fort Worth, Texap 76101,

19. Lessee shall comply with al) applicable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling envirormental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and its operations hereunder, any .
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines, costs and expenses, including legal fees and Court costs incurred by Lessor,
caused by, resulting from or comnected with such violation or violations.

20, This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitlad to recover its reasonable Attorney's fees in event of default hereunder.

INWITNBSBWHEBEOFtheparﬁa}mVethhkmmthdaymdjarﬁmahovuwriﬁm.

Attegt: . FORT WORTH AND DENVER RAILWAY COMPANY

Is Manager, Industrial Development & Real Estate -

Atbost: PLAINSYOOP OIL MILL, INC.K
| /.'.:?.,..-...,,.. eosemcamnstten By.. / da‘rylém
y » i '
/f/(’wq,oqo (\) ,«.M/Z;_« s fm
Approved g8 to form;
e el ,.A. ﬂﬁ// '
Attorney for Railwas~Company

Recommended:
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