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ATTORNEY AT LAW

' - 426 NW 162ND STREET
rvf Pr°C SEATTLE, WASHINGTON 98177
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8 November 2006
by express

Hon. Vernon Williams
Secretary
Surface Transportation Board
1925 K Street, N.W.
Washington, D.C.' 20423-0001

Re: PYCO Industries -- Feeder Line Application --
South Plains Switching, Ltd., F.D. 34890 and
related cases (F.D. 34889, 34802, and -34"§-9S-) ,7

PYCO's Reply to SAW de facto Petition to Reopen
£ j,led November. 6

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a 'de facto Petition
to Reopen, filed by .South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW's out-of-time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
"response" includes a petition to reopen, PYCO has a right to
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply," to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself is erroneous and misleading.
Because time is limited, the "limited reply" is also included in
Part IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave is granted to make it, is
tendered to set the record straight.

Thank you for your assistance.

Mdnbange
for PYCO Industries, Inc

Encls.

cc. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO) (w/encl.)
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Opposition by PYCO Industries, Inc.
to

the De Facto Late-Filed
Petition to Reopen

Submitted by
South Plains Switching, Ltd. (SAW)

in connection with
Transfers of Property by SAW to Choo Choo

PYCO Industries, Inc. opposes the de facto petition to

reopen filed by incumbent railroad South Plains 'Switching Ltd.

(SAW) against this Board's decision of August 2, 2006.

Relevant Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,

this Board on August 3 served an order among other things

voiding all sales by incumbent railroad South Plains Switching,

Ltd. of its properties subsequent to May 5, 2006 [the date on

which PYCO filed its initial feeder line application (FLA)],

voiding all lease terminations by SAW or Choo Choo Properties

after that date, and ordering SAW and Choo Choo to desist from

retaliation against any shipper filing comments in support of

the FLA. Neither SAW nor Choo Choo sought administrative or

judicial review from that decision.
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Pursuant to this Board's scheduling orders, SAW responded

on September 21, 2006, to PYCO's discovery requests, including

requests for .documents bearing on SAW's title, and property

transfers.

On October 12, 2006, PYCO filed "initial comments" and a

"status report11 in Finance Dockets 34890 and 34992 noting that

Choo Choo had petitioned a Texas state court to enforce a deed

dated June 13, 2006, which this Board had expressly invalidated

in its August 3 order. In addition, PYCO in its "initial

comments" indicated that Choo Choo was likewise seeking to

enforce lease terminations which this Board had invalidated. ̂

At approximately the same time, PYCO completed review of

the various deeds that SAW had furnished PYCO in response to

discovery. PYCO ascertained for the first time that SAW had

purported to transfer certain leases to Choo Choo Properties in

March of 2006, and had purported to deed out to Choo Choo

additional properties in April 2006. By verified motion dated

October 13, and filed Monday, October 16, PYCO moved to

invalidate all transfers of property interests from SAW to Choo

Choo after December 20, 2005 (the date of filing of the

alternative rail service petition in F.D. 34802), or, in the

alternative, after January 9, 2006. On January 9, PYCO had

served notice to the world that it intended to file a feeder

1 PYCO attached as Exhibits C and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this Board had voided.



line application under 49 U.S.C. § 10907.2

PYCO listed three specific transfers between 9 March 2006

and 28 -April 2006 from SAW to Choo Choo for which it sought

invalidation.3 PYCO did not seek an order invalidating SAW s

deed to Choo Choo dated June 12, 2006, because this Board had

already invalidated it in this Board's order served August 3,

2006. Nonetheless, Choo Choo Properties (SAW'S alter ego, owned

by Larry Wisener) was (and is) still seeking to enforced its

alleged rights under the voided June 12 deed in Texas state

court. ̂ This is a not so indirect attack on this Board's

jurisdiction and order; it certainly is contrary to it.

I• SAW's "Response" Includes a De Facto Petition to Reopen

On November 6, SAW filed a "response" to PYCO's motion to

void additional property transfers. If SAW had limited itself

to a "response," then PYCO would be barred from further reply by
ii"

49 C.F.R. § 1114.13(c) (no replies to replies). However, SAW's

"response" begins by specifically "mov[ing]" this Board to

"revisit and reverse its order of August 2 [sic], 2006, voiding

any transfers from South Plains to. Choo-Choo after May 5,

2006."5

Under this Board's rules, a party may file a discretionary

2 PYCO's Verified Motion to Void Additional Transfers, in
F.D. 34890, et al., filed October 16, 2006, at p. 6.

3 id. pp. 3 -4.

4 Id. at p. 5 n.3.

5 SAW motion, p.l, item 1.



administrative appeal, but such appeals must be filed within 20

days of the order against which they are directed. 49 C.F.R. §

1115.3 (e) . When timely filed as provided in the referenced

regulation, an administrative appeal is termed a "petition for

reconsideration." Id. § 1115.3(a). A party opposed need not

reply, but clearly may do so. Id..,, § 1115.3 (e) & (f) .

SAW's motion to revisit the August 3, 2006 order was filed

more than 90 days from the date of that order and is thus

obviously not a timely "petition for reconsideration." An

untimely appeal/petition/motion to revisit, like that filed by

SAW on November 6, is called a "petition to reopen" and is

governed by 49 .C.F.R. § 1115.4. Among other things, it "must

state in detail the respects in which the proceeding involves

material, error, new evidence or substantially changed

circumstances." The regulation states that the petitioner must

ask for the Board to make a "determination" in that regard.

In addition, if the petition to reopen seeks to produce

evidence, SAW must explain why the evidence was not previously

adduced. 49 C.F.R. § 1115.4, requiring compliance with 49

C.F.R. § 1115.3.

PYCO has a general right to reply to a petition to reopen

pursuant to 49 C.F.R. § 1104.13(a). Because SAW's "Response" is

tantamount to a petition to reopen in its attack on the August 3

order, PYCO thus has a right to reply. To the extent this Board

believes PYCO does not have a right to reply, PYCO moves for the

opportunity to submit the following opposition to SAW's de... facto



petition to reopen.

II. Opposition -to' Petition to Reopen

The only portion.of this Board's August 3 order which SAW

seeks to reopen is the portion invalidating SAW's transfer .of.

the "wye" property to Choo Choo by deed dated June' 12. SAW

does not attack this Board's declaration that the lease

terminations were void, nor does SAW attack this Board's bar on

future transfers or rescissions.

'SAW argues that the deed invalidation is an "unreasonable

requirement." SAW says the deed was dated June 12, and thus

fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO' s filing of a Revised FLA on

June 14. Nothing in this argument presents either "new

evidence" or "changed circumstance." All the evidence and

circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material

error."

But SAW fails to show material error. If SAW's assertion

that the invalidation is "unreasonable" means that it somehow

unduly burdens SAW, then SAW makes no showing of burden at all.

In its written "Response," SAW nowhere contends that it suffered

or will suffer any economic harm by reason of invalidation of

the June 12 deed. SAW submits two affidavits .(one by Larry

Wisener^ and another by Edward Landreth), but neither contend

^ Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,



that SAW has sustained or will sustain any loss due to

invalidation of the deed.7 To the contrary, both affidavits

appear directed at defending SAW s transfer of various PYGO

leases to Choo Choo.8

On the record, the only "burden" imposed by the

invalidation "requirement" is that Mr. Wisener cannot insulate

his retaliation against PYCO from this Board's jurisdiction.

But that is hardly unreasonable.

. The only grounds other than "unreasonableness" that SAW

offers to justify "revisiting" and "reversing" the August 3

order is that the date (June 12, 2006) of the deed conveying the

"wye" to Choo Choo was after the Director's dismissal of the

initial FLA (in F.D. '34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006) . SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable if PYCO did not agree to buy
unspecified SAW property for $5.5 million. Mr. Wisener is still
trying to be true to his word, as shown in -his state court
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petition to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything> substantial to
SAW for the alleged transfers, and this Board should not assume
-Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW.

8 Even there, the affidavits show no loss to SAW by reason
of any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
operate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard to see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to .retaliate against PYCO. for seeking relief before
this agency.



indication" that PYCO would file a revised FLA prior to June 14,

and that the sale was thus lawful when it occurred. See SAW

November 6 "Response" at pp. 2-3. On SAW's logic, the sale

would have been lawful on June -I, or June 15 as well, or on any

date up to August 3, 2006. After all, STB did not issue an

order actually barring or voiding any sales until August 3.

SAW basically contends that a party must formally seek an order

preserving status quo, and that any sales an incumbent railroad

makes before the status quo order is issued are "tough luck" for

the shipping public.

SAW cites no case in support of its position at pp. 2-3 of

its "Response." SAW's legal argument is confined to pages 9-10

of its paper. The legal argument does not appear to be directed

at the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages 8-9 of its Response.^ SAW's.

9 At ' page 9 of its response, SAW does claim that in
Rai 1 road_Ad.yen.tu.res [sic], 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail
operations. Perhaps SAW intends this case as support for its
argument. In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing
agreement, and indicated that it would take into account certain
other property transfers in its valuation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the. same proceeding, Railroad. Ventures, AB 556 (Sub-
no. 2X) and" F.D. 33385, served October 4, 2000, .a£_f'_d Railroad
Ventures v. "STB, 299 F.3d 523 (6th Cir. 2003). In its October
4( _ 2000 decision, this Board 'invalidated the purported
alienation of utility crossing rights (both above and below
surface) from the surface estate of the railroad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
assurance that rail operations will be unhampered unless the

7



argument is disingenous and lacking any logic or precedential

suppport.

Even if the initial FLA was dismissed by the Director on

June 2, that dismissal was not without prejudice to re-filing,

and moreover was subject to appeal to the full Board. PYCO in

fact timely filed an appeal to the full Board on June 12, 2006,

the same day as the deed. The general rule in abandonment

proceedings is that if a proceeding is still subject to further

review, a rail carrier disassembles its line -"at its own peril."

E. g. , NYCECD - - Adverse.. Abandonment --New York Cross Harbor

Railroad, AB 596, served Aug. 28, 2003, slip at p. 7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d 74, 75-76 (7th Cir.

1987) . That is, if .the rail carrier actually purports to sell

off parts of its rail property, it bears the risk of having to

re-assemble it. There is no reason for a different rule on

FLA's before the, Board, and that essentially was what STB held

on August 3. Any sale by SAW between June 2 and June 12 was

just as much at SAW's peril as were sales from (at least) May 5

offerer possesses sufficient property rights to determine
unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way." Slip op.
at 10. The Board also invalidated the sale of an acreage to the
Park District on the grounds that it "contravene [s] our
continuing and exclusive regulatory jurisdiction over the rail
line prior to its abandonment." Slip at 11.

In short, SAW's reliance on the Board's January 2000
decision is misplaced in light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Ra ilro ad Venture s, not a material error
in light of it.

8



to June 2, and from June 14 onward.

In any event, SAW's claim that the sale was "lawful" when

made is not the real issue. Even assuming arguendo the sale was

lawful when made (i.e.,. not void ab initio) , it could still be

subsequently voided in order to protect this Board's

jurisdiction or to accomplish the purposes of the ICC

Termination Act. Thus the question is not whether the sale was

void when made, but whether it was subsequently voidable. While

PYCO believes the sale void when made, it clearly was

subsequently voidable for a variety of reasons.

For example, the order voiding- the sale of June 12 was

issued in a variety of proceedings (including PYCO's F.D. 34802

alternative service proceeding filed, in December 2005, PYCO's

F.D. 34889 alternative service proceeding filed in July 2006,

and PYCO's F.D. 34870 complaint proceeding filed in April 2006).

Indeed, this Board's August 3 decision specifically notes that

its action voiding the June 12 sale, rescinding the lease

cancellations, and enjoining future sales or transfers will

preserve the status quo in the Complaint proceeding. August 3

Decision at p. 7. Whatever SAW says about the feeder line

proceeding, the Board clearly has jurisdiction to preserve the

status quo in the Complaint proceeding (and in the alternative

service proceedings as well).

In addition, SAW had notice from January 9 that an FLA was

coming. In abandonment proceedings, this Board has voided

transfers undertaken by incumbent railroads during the course of



abandonment proceedings but before the filing of an actual offer

of financial assistance ("GFA"}.10 As we have said, PYCO

advised SAW on January 9, 2006, that it intended to file a

successful alternative service application with a feeder line

application, PYCO's alternative service application was

successful in P.O. 34802 as of January 26, 2006. SAW thus is

properly deemed as on notice from January 9 that any subsequent

transfers would be voidable at the request of the feeder line

applicant.

In this Board's October 4, 2000 Rail Ventures decision (AB

556 (Sub-no. 2X) & F.D. 33385, aff 'd Rail Ventures v. STB. 299

F.3d 523 (6th Cir. 2003), this Board indicated that there is a

"presumption that all the [incumbent railroad's] property is

needed to provide effective transportation services" in the

context of a forced sale proceeding. Slip, at 10. The Board

further indicated that the incumbent railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g.. Rail Ventures, AB 556 (Sub-no. 2X) & F.D. 33385,
served Oct. 4, 2000, aff'd Railroad Ventures... .v.... STB, 299 F.3d
523 (6th Cir. 2003) . In the Railroad..Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of utility (air and subsurface rights) from the incumbent
railroad to an affiliate. Just as PYCO notified SAW (and the
world) on January 9, 2006 (well before the transfers PYCO is
attacking) , the OFA applicant ' in Rail..... Ventures evidently
provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.

10



the case in an expedited proceeding with limited discovery

opportunities, much less limited time to digest responses and

move for relief before this Board, such as is manifestly the

case at bar. In all events, SAW has not carried its "heavy

burden." Indeed, SAW could not possibly carry the burden as to

the property transfers directly affecting PYCO. Those transfers

were clearly designed to allow Mr. Wisener through Choo Choo to

retaliate against PYCO's rail dependent operations and put PYCO,

historically the major user of SAW's rail services, out of

business. The record shows that Mr. Wisener d/b/a Choo Choo

through his attorney Mr. Gorsuch (who represents both Choo Choo

and SAW) not only served PYCO with notice of lease terminations,

but also pursued litigation in Texas state courts to exclude

PYCO from the wye, and to oust PYCO from its utilities and

crossings necessary to operate Plant No. 1, in direct

contravention. of this Board's order of August 3. As SAW/Choo

Choo/Wisener actions right up through the instant defacto

petition to reopen indicate, Mr. Wisener still aspires to shut

PYCO down. Putting PYCO out of business will hardly help any

successor railroad achieve successful rail operations, and it

diminishes the value of SAW by depriving it of its major

shipper,

SAW's transfers serve no rail purpose. SAW's June 12,

2006, transfer of a portion of the "wye" which serves as SAW's

major north-south lead to other shippers to Choo, and

SAW's March 9 transfer of utility rights under and over the SAW

11



yard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which Rail Ventures alludes (see note 9) .

In SAW's de facto petition to reopen, SAW at one point

claims to have an operating agreement with Choo Choo. In its

discovery response furnished PYCO on September, 21, 2006, SAW

furnished no evidence of any operating agreement with Choo Choo

permitting SAW (or any successor to SAW) to operate on or over

any of the properties conveyed by SAW to Choo Choo anywhere,

whether that property was the "wye," the alleged "vacant lot"

with a portion of line crossing it, or the lead serving 84

Lumber conveyed by SAW to Choo Choo.

If SAW has any operating agreement with Choo Choo, it should

have been produced to PYCO. Absent production of one, the only

presumption that can be made on this record is that SAW in a

variety of transactions with Choo Choo in 2006 sought to sever

rail customers from rail service.

IV. Correction to Record

SAW makes many comments in its "Response" and SAW's

witnesses make many statements in their affidavits which PYCO

believes are incorrect. However, since replies to replies are

not permitted, PYCO will not offer argument on those points.

Nonetheless, there is one aspect of Larry Wisener's affidavit

which is a complete misrepresentation. PYCO moves for leave to

file a limited reply as to that, and the reply is as follows:

On the last page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million. PYCO' s

12



executives have already supplied sworn testimony denying that

allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration

of Robert Lacy, 1| 2) in F.D. 34890 filed October 19, 2006. But

Wisener purports to annex a confidentiality agreement signed May

10, 2001, by PYCO's Robert Lacy,, and a document entitled "Rail

Sale Proposal Portions of South Plains Switching Ltd." Wisener

implies the 2005 confidentiality agreement relates to that "Rail.

Sale Proposal." He evidently seeks thereby to bolster his.claim

that PYCO made a $5.5 million offer.

But Mr. Wisener's "evidence" is an unconscionable

misrepresentation of the documents. The "Rail Sale Proposal"

document Wisener annexes to his affidavit was sent -to PYCO's

Lubbock counsel (Mr. McLaren) on June 8, 2006., by SAW's rail

counsel (Mr. McFarland), and not to Robert Lacy by Ms. Wisener

in May 2005. as Mr. Wisener seemingly implies.11 This is

manifest not only in the actual fax Mr. McLaren received from

Mr, McFarland (attached in Exhibit A), but on the face of the

"Rail Sale Proposal," for it refers to a sale of track to 84

Lumber, which subsequent discovery suggests refers to SAW's

sale of 84 Lumber trackage to Choo Choo in April-2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 SAW's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's "initial comments"
dated October 11 in F.D. 34890 and 34992. In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
solicited Pioneer on essentially all of SAW's lines.

13



formal offer in response to the "Rail Sale Proposal" which Mr.

Wisener appends to his affidavit. That offer, in the form.of a

letter faxed to SAW'S counsel (Mr.'McFarland) on June 15, 2006,

is also presented in Exhibit A. In this June 15 response, PYCO

did not offer $5.5 million for SAW. PYCO instead offered

$2,094,000 for all of SAW, or $435,000 for "Alternative Two."

These figures were consistent with the numbers PYCO presented in

PYCO's feeder line application, as then pending. PYCO has not

subsequently withdrawn its offer of $2,094,000. PYCO to date

has received no response from SAW (other than lease terminations

and state court trespass litigation by Mr. Wisener d/b/a Choo

Choo).

The point is that Mr. Wisener's use of documents in his

affidavit is like the thirteenth chime of a clock. It is all

mixed up and utterly misleading. Such chimes not only

themselves are false, but call into question all that came

before. As with a broken clock, Mr. Wisener's affidavit in

general should not.be accorded any weight.

The only offer PYCO has made to SAW is set forth in Exhibit

A. So far as the record shows, this is the only, formal and

reliable made to SAW assets for its rail assets in Lubbock by

any party, including specifically PYCO.

V. Conclusion

SAW has failed to show material error in the August 3

decision. SAW'S de facto petition to reopen accordingly must

be denied. On this record, the SAW system must be reassembled

14



at least to the extent sought by PYCQ in order to operate it for

rail purposes.

Respectfully submitted,

CHctfles H, Moritange"
for PYCO Industries, Inc.
426 NW 162d St.
'Seattle, WA 98177
(206) 546-1936
fax: -3739

Of counsel:
Gary McLaren, Esq.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413

(806) 788-0609
for PYCO Industries, Inc.

Exhibit A -- PYCO June 15, 2006, response to SAW solicitation
for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006
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Certificate of Service

I hereby certify service of the foregoing Appeal and
Petition upon the following counsel of record by express
service, next business day delivery, this 8th day of November
2006:

Thomas McFarland
208 South LaSalle Street, Suite 1890
Chicago,.IL 60606-1112 (for SAW)

William Sippel, Esq.
Fletcher & Sippel
29 North Wacker Drive, Suite 920
Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTL)

William A. Mullins, Esq.
Baker & Miller
2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esq.
Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney &. Harkaway
2175 K Street, N.W., Suite 600
Washington, D.C. 20027
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Exhibit A

Only PYCG Offer to SAW (June 2006)

SAW Solicitation of Offer (June 2006)
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Charles H. Montange
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Seattle, WA '. 98177

(206) 546-1936
fax: ' 546-3739

Date :

Message:
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Attached page(s):

************************

The attached sheet(s) may contain privileged or work product
information, and is/are intended only for the person to whom
this cover sheet is directed. If the reader of this message is
not the intended recipient, please do not read or disseminate
the attachments. If you have received this material in error,
please immediately notify me by telephone and return the
original'material by U.S. Mail. Thank you.



CHARLES H. MONTANGE
ATTORNEY AT LAW

426 NW 162ND STREET

SEATTLE, WASHINGTON 98177

(2O6) 546-1936

FAX: (2O6) 546-3739

15 June 2006
by fax

Thomas McFarland, Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal

Dear Mr. McFarland:

This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal" for portions of
SAW's assets in Lubbock, which you faxed to Mr, McLaren on June
8.

In settlement of all litigation, PYCO is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in, the feeder line application, for
the prices stated therein. The "Rail Sale Proposal" which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain how SAW proposes to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old ,FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"
bid of $5.9 million. PYCO's calculations show the maximum value
of the entire SAW system is about $2,094,000. The "Rail Sale
Proposal" contained no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of $2', 094,000 .for all SAW's
remaining 'lines in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance •shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer

1



shall be deemed modified if and when PYCO modifies the values
associated with, or the property included in, its feeder line
application statements. The offer is also contingent upon any
required STB authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations.

Please advise how you wish to proceed.

Verwptrul

Charles'Ir. Montange
for PYCO Industries, Inc.

cc. Mr. McLaren
- .PYCO
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FAX

To: Charles Montange
Fax #: 206-546-3739
Copy: Gail Kring

Robert Lacy
744-3221

Re; PYCO/Railroad
Date: June 8,2006
Pages: »including cover sheet

Chuck, Gail and Robert:

Attached is a copy of the bid package received from Tom McFarland via telefax this morning.

Gary R. McLaren

'3

From the desk of...

Gary R. McLaren
Attorney al Law

Phillips & McLaren, L.LP.
3305 66* Sweet. Suite 1A

Lubbock. Texas 79413

(806) 788-0609
Fax: (60S) 785-2521
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Rail Sale Proposal
Portions of

South Plains Switching, LTD, Company
Lubbock, JX

Introduction

This sale package outlines property offered for sale and conditions of sale for portions of
South Plains Switching, LTD. (SAW) ^

Description of Property tor Sate

The property for sale consists of rail track generally located south and west of the BNSF
south yard In Ubbock, TX The original sate was made from BNSF to SAW by Sale
Agreement for Sate of Certain Assets, Rights, and Obligations of The Burlington
Northern and Santa Fe Railway Company to South Plains Switching. LTD dated May 3*
1999. Provisions In this sale agreement will be assigned to any new rail line owner.

SAW operations are on both sides of BNSF main line in Lubbock,TX. Crossingof
BNSF to conned these properties to done on a regular basis by SAW obtaining dispatch
authority from BNSF.

Interchange between SAW and BNSF is made in BNSF South yard as mutually agreed.

Buyer accepts the rights and obligations as set forth in the provwbns of the Sale
Agreement for Sale of Certain Assets, Rights, and Obligations of the Burlington Northern
and Santa Fe Railway Company to South Plains Switching, Ltd. Co. dated May 3, 1990,
Quit Claim deed given for property, em of Sale given for ell tracks, etc., a* received from
BNSF,

AO SAW operating property except those retained below, but including PYCO leases
*6793, 0878, PX91-12025, PX91-12021, 4536 and 4677(copi« attached).

Some track and property outlined fn the Sale Agreement of May 3", 1999 has already
been told, or will be retained by SAW. The acid property and removed trackage in
general was rwn-oparational and was sold to remove tax liability.

o Property not far Sate

Properties to be retained by SAW am as follows:

A portion of the Orchard Lead track (see attachment A)

Track 380 wttfi adjacent side tracks and the shlpper/mcah/ere located along those
tracks.

A portion of Track 9420 West of Elm Street (sold to 84 Lumber) sea attachment A
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Track 4, 7, and 12 (Bum1* properties in Stigatlon)

Non-operating leases currently in litigation

Tra«*340

Boxcars used for equipment storage in lubbock

Locomotives and maintenance of way equipment and tools

ffiffrfr toiM of Revenue Paid bv B Nff f to SAyy

The line date agreement between SAW and BNSF outline* the divisions of revenue paid
by BNSF to SAW. There are two different sets of payments; one for care waybttled In
shipment* leas than 27 cars and a different set for cars waybilted in shipments of over
27 care.

Provisions in tht sate agreement provide for annual adjustment of dMsions of revenue
paid by BNSF to SAW.

Union Pacific Traffic

Mo0t traffic interchanged between SAW and BNSF moves under BNSF rail provisions.

There Is an operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP. There are no
payments made by UP to SAW. All payments am made from BNSF from their revenues
obtained from the UP.

F rejf Tift»e oft Equipment

Free time for cars interchanged between BNSF and SAW are covered in the sate
agreement. Free time. Is 120 hours.

Car Storaoe etc

SAW maintains their own "price and condition sheet" setting forth such things as free
time, demurrage, storage of care, local switching charges etc. A new buyer would need
to publish their own price and condition sheet

Interchange of Cr

It is very important for a rail One Interchanging equipment with BNSF, to have electronic
interchange. This function is being performed by SAW through RM) an outside firm.

BNSF also provide* an interchange package shook! e buyer decide to work direetry with
BNSF. '
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I1ftcojrnotiv»«. patntenyica of Way Equipment

Locomotives or Maintenance of Way equipment or materials would not be part of (he
sals. SAW daw, however, have a number of operational locomotives and it te possible
that two of these units couW be sold as a separate agreement.

BNSF Rtahtof First Refusal

The BNSF has first right of refusal, with their response due wtthirt 60 days of an
agreement between SAW and a new raB line.

(flfar Condition*

The following offer conditions exist
Minimum offer $5,900,000.00 (this haa been met)

Response due on or befor»12:00 Noon, June 16, 2006.

SAW may elect to reject any and all offers:
Response to be made to:

Mr. Thomas F. McFarland
208 South LaSalte Sbwt, Suite 1890
Chicago, Illinois 60604-1194
Phone: (312)2364>204
Fax; (312)201-9695

Attachments

Attachment A Maps
Copies of PYCO Leases



788 1807
J«C

10:12065463739 P:8'34
86-88-86 10147 P9; g/ig

COPY HUVAX6 CROSSING CONTRACT

Has ACRBRURNT, made thK ayoL
Fort Worth and Den vc/Railway Company, party of'the first part, hereinafter called ''Raiiwa^Company,'* and

of til

WTTNESSJWH: That, WHEREAS, Railway Company controls and operate* a fine of railway through var.
knit counties la the State of T«xu, and maintains along the right of way thereof, fence* fat the protection of property
and the prevention of Injury to persons and animals; and,

WHEREAS, party of the second part owner, is in charge of % certain tract of land bcated in the County of

- > State of Texas and adjowlaf the right of way of Railway Company, and u d<alrou*

of having * private crowing over aid Railway Company'* track and right of way at Mile
* *•

NOW, THEREFORE, in consideration of the premise] afid the promises hereinafter i*""te and to be per-
formed by the pyrtet hereto, IT IS AGREED:

1. For and in consideration of the tuna of_ Dollar*

.), receipt of which is hereby acknowledged by Railway of die ""Wind part
will within thirty (30')" days Yrcm the ezeeutioa o/ ibii contract, under " . * • - . » - *
In ootnpllancc^ wjth^ we^ rejpurcmeat* of Raflway Compaay, eoattract >
lti|̂ ||MMHWlPlllMMPilW^ * crossing over the right of way and tracki of Railway Coa^umy'at i
foUoviaf kwatkm, ttxwJfc

M*^ A ««t̂  iBMafMte »**o ftMK^PV^ B̂HP fP îî ^^^^ w^J^^W"^^ ^^^^^» ^•w<p

ai ibownoo blue print marked "Exhibit̂ A", attached hereto and made » part hereof. The saidl.
crossing, IHMNHMMMNPWMHHIMMiMMH^ at the tok expense of party of t£c «xond
part, and party of the second part further agrees to maintain ̂ jpW4l||||MMI cnwing wth all appurtenances
th»t may be required, at its safe expense and without cost to RaJyay Company; provided, Itowcver, RjuJway Ccm-
pany. ia the emat party of the second pwtt faiU to keep ««id^MH^MPMMPt o«tsing in good repair, shall haw
the right to repair the sane at the oott of party of the tecond port, aad pArty of die »eoad part shut pay the full
cost ol nch repain within twenty (20) day* of receipt of bill therefor from Railway Cbtrapany. ,

3. Party of the tecond part Agrees that it will at all times icdtmnffy and wve hanakat Ra£hw&y Company
against any low of or damage to property, and ag»inst all cMm^ drmanrlt, actions or cauaa ol actku growbf ous
of the IBM of or damage ID property, or injury to or death of person ,̂ nauilting in any manner from construction,
maintenance, u*c, state of repair, or presence of the crossing upon Railway Company"* premises (except where
such IOH or danwm to property or wch iajiiry to or death of pchom is dlrecdy cawed by the sole nedBgeocc of
Railway Company), ana watt promptly pay to Rj&w*yCosip^uiy the fuU amount of any datta^wtuch Railway
Coxnpiaiy may nutam and iacui, or become fiahle for, and all «uia» which Railway Cwopaar may pay or be com-

to ay to aBttktnent or satisfaction of any such claims, donanda, actions, or cause* ox action,- it being fnQy
and agreed that Railway Cbapaay ihafl not be liable for any dama|e to the crottlag howsoever caused

4. If at airy time party of the aeeoad put fafls or dediaei to keep the *greements hezeia Mntained, Railway
Company may annul and cancel ibi» agreement by giving five (5) days1 written notice to party of die tecond part
to that effort; and likewiie, M any time, at lu own option, upon gtvinjf ninety (90) days' noti&e jaritJag to ~**"
of the Bccood part, its aaHgns and sueeoaon, Railway Cotopany xo»y tcnntBate thu contract)) '" "

5u It bfimhei agreed widttoderrtood thatthaisaccvcjuBt to rw witii the kzxi of paity of the «ecoad pan,
itt, his or thdr hein, cxcxuton, stdznuaiitrucr*. personal representative*, cuccBnora or asagatj a&d ihall be binding
upon than. '

As One of the eonaderatioos herein, it h expretaly agreed and uadtntood that thl» contract is made on behalf
of any niccetion or assigns of Railway Company, and that the same is also made on behalf of and inures to the
benefit of any other penoo, firm, corporation or railway company who may at any time run trai&i over or in any
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i? .-war or way operate the tracks and property of Railway Ooinpany; and as to such prnoM, firm, CorpoatiOB
or radwav company, whe&er optratiiw OB tatne in aay'mS <* wa/by opcfation'Sw• «3»nS?odd

ed tobj the ttm, of ti otnmw*, HH
~* *

AttmetaieBt to fig* 2 rf trlvfttt Crossiag Coatrmct with Pl*in» Coape»ti»« <fti
Inc., 4»teJ Mtrdi 30,

for

6. ttU eontrmct and ill its ptiwitloM Aali tttaiiatt July I,

7. It U «t«td ttot >Mtr of the »e««MJ p«t iha
to *• thl.

8. « It f«tt»r igctcd tt*t the -ovtmeat of twf£ie «««•
** »«* ti«« that it will Interfere *iti»

to get
of b«£i« «twel by eaflaea or cue*

APPROVED AS TO FORM:

STA1E OF TEXAS 1

couwry OF TARXANT j
'

BEPORB MS, the uodemgned authority, on this day penoaally

known to me to be the pcnon whose name in lubtcribed to the faregoing; iastrumcat, and aclcaowledged to me that
he executed the lame for the purpose* and coaddnradon themo exprreoed. in the capacity therein stated, and as
the tct and deed of laid oomoratioB. . •, •

GIVEN UNDER MY HAND AND SEAJt, OP OFFICE thit <h> A, »

STATS OF TEXAS

COUNTY OF.

**.
ISJBL

1, M.

PubUa la ud br Ticnu C«Wly,

BEFORE ME, the undesigned authority, en this day per»s»ally

is lubtciihcd to the foregoing iottniaeot and acknowledged to'me that.
die purpoio and cojuldcratiaa therein —~ J

UNDER MY HAND AND SEAL OF OFFICE thia

tome to be the person whose name

for

^
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•**• » jr
i operate the track* and property of Railway Company; and as to such penwns, fina, corormtioa
afiunr. whether operating the lame in any manna or way by operation of law or otberwwi laid

ut obturates img«clt a tuovkfal for by the tenm of tUf contract.
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to Oftc«cutcd oo the day and

APPROVED AS TO K)RM:

STATE OF' TEXAS' )

OOUNTY OF TARJRANT j

BETORJE ME, the uaderHgned authority, on thb day penonaQy appe&rdL

knovm to W ta Ix the'ipfej^ Vrtk>« oa^ and acfcnowkdgcd to tw that
he 'executed the unfe lor the purpose* and consideration therein ennencd, in the eapocity theredn »uted, and an
the aet and deed rf i " '-^

GIVEN UNDER &£y HAND AMD SEAL OF OIFICE tibi i.y

M.M. YViLUA^

STATE OF TEXAS

couirrYC
BEFORE ME, the undenigned authority, on tills day peri^Uy appeared

fat Ttmu OOOMJT, r«»i

it subscribed to the foregoing uwtnuoent and acknowledged to.me that
the purposes wad caandcratioo thorein expressed.

GIVEN UNDEBf MY HAND AND SEAL OF OFFICE thli

, known to me to be the person whose name

—executed the same for

', "ttau
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*. > , CONTRACT FOR PIPE LINE
ACROSS OR ALONG RIGHT OF WAY

COPY
OTB AGREEMENT, MWe taA attend toto M •^mm,

tMtmta FOOT WORTH MID BEWVER RAILWAY COMPANY, htniaafo* taUcd tie TUB**?," tad

Awwtil;la«»«klet«tiflno{ - ^/^/'rf^<tf^A<£8S5^^ \x> paid by HCMM

iiinn),nnd oponthotinni

nĵ l. *• ?/7

»d eanttnut ud OwMttTUr nutntiiK tataa «

•
mmlwl A» UM «ok lapenw of UoottM, » Sf̂ *"-fte&-~-X**-i£& — ) iaek pipe line to ta «Md for connejims

, tb» lotitian of utd ptp* Um beia( shown in red «• tttf

3: T1» tap el s^ pi]M lim AiJl be (dMXri M » dij^
ot tmab al Riilih^ «&«« U pM*n uadw tb» HIM iM B^
I/ tiw aud jpipa UM «UD b« of » diunetar four Indus or fatgar Ok* portiw of aum* dNeUy uodor tie nid tnwk or tmata, tnd under the roidbttt
th««/, «biQ tM 0> «*«t Inn or other

Tb«MMl>tp»En»lh»llb«OIBWtn»oted »«<< mtJntAlni^ fa. mrfi mmmgr maA *l «aA MJM nr toiMg .TW| rf mml.
tbe appwnd of tho §np«bt«xtoit of H«flw»y, and M dwll sot hinder, delay or eadaofir tfa* op»r»tion of nfluM, tnktf, «ta « bwlJM* of

Bidwiy ovv Itt tiuk or liielai noviiSd or b«M^
Tb,« tAttBtft tlliB ff"t 'HPtf Witt tf^ ptaelM* tar the pnipoae rf omuttrnetlnf, m«JnUlnlng n> rmnawinf **1A plp> UM

Superintcnckart of JUilirior, «ad then » <Vnl«n»tod i«gHMat*tnw o( Etllwur ttuv ovwww or inspaei «H trf ««] work asi
LtoeaM*, Hdp«fon&uei of meli »w* tiwfl b« «abj*ct to hi* •pproval. If daemad aoeMttiy by Etihny to to do, UWOM* liull, «t the

mpp/Ht th« MM tnu* ar tr^W, «M ittrwtari hy Bmlaniy «&}« *!« »Wk Of CClUrtnirtint ZnjdnUUlla* « WBWVillf »«l pipe UttC

ID HM «rwt tbo jrijM UM ituJU U owd to any w B^uU or other miwtaooe under pwnm, tod ehjJI b«l&o«ted under «nytnek or wtthtn
feny-(ire (4 J) fttt <rf way tnuk, bridge or Btruetun of ttM Bjulwiy, the jtp* Kn» A>n h»

) FUnNo. t<i>?90'P, aopyof wfal<Jiahtab««tt»cbedto, iiftd ttarrty UaMM > part of,

In <a» R«lh>iy ih^ >ft«t,i^ p^ IJbt hM b>te ixortrueted^
ottao«ee In adftlnf tndb ar MroetaiM ow mid pipe tow, tha JUouuwe ahaH, at once, at itt on wpewe, n*k* utb dum«a in lie nkl p^pt Una ••
mv iw aeowî  to nu^te Uu MBM *M^OI% in ite idktiitt to (^
to On romtWoni bofdn nqoiMd foruld pwwnt taota of ttmotawt, or u miy be required by
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rax sent, ay • JJAAOU-^DT? m<* MitMwwjrv oo-BH-oe va-ty eg-, ll/'lB

AJtt3&»«: In ti»«T»tuvatiL«ltf^tiolj^ae other ^ it InrtjJled in oonnectioii will *%ld ptpeUn* whlsblBlhe i..
optalon of Bftfl W la My *V tafcrfw *<& any tnta riffuli, Wbpboo* or telegraph linw, or other fwflltie* ef Ruhnjr, the lioeosee iamedirtdy,

lieweee (nrttar
to tod«miiity «od MM h*nnle« tUhny fnm Mod agaiart w»y <Umage«, eUtm*, lopa, «uta or acpauea IB w>y mincer uja&tt from or

irfti Uwdgn^ t«l^

aattioM4u^
tlm MM ttoroagto oomptctad. >od the grmde cyan with the i^Jtcent MrfM* tt flu pmund. md Out lievmt »1U a >U ttoa»

raloM* pJOWrf. Indomillfr tftt f «T tliHrf'-T «ffl*«r*"»» «B «l-l̂  AmaivJ., jmlgiMB^ ^ bMfai **A ̂ TpMlM, ln> lujgrf to « A«a af .ny p-T^n,
kword»ro»e»ttth«p»p<!^tf«^P«nrwwperMM

rgnvlBc mil ^ la »bol» Of In p*t, the oomtoictian, itoamtroctton, m>ln Willing opentioo, repair, ch»n««, *ttet«fce, n§» tt iwtfrvti of vtiA pipe
or«ayplcj^ or

Amcui 6: If ttottM* **H waiB4f*W>ftiUy oottply with afl the ternw, oovctuuali, and ewdWoia herein art forth on Uui j«ut gf UoeofCC M be
obtm«I tfid ocwpU«d *i&>> &* licenae luatia gnaUd by HAflwiy chtll oontiniM in /ore* to th* full arpinUw o* tk* period of one (1) your torn the
dlte fe«rMl, utd ttteni^tar imtfl toni^M^ upon ogi IM

Any notice
tTpon tb« t«mun*twn

ol tii» UaaaW In «ay of the nadn K«reia pevidatf for, UMUM ebafl, it ft» own expense, upon belnt «^fi«d «o to do by Eaflvay, »»*« nid pipe
lli« (mm arid fnataat, Md mtcn tha pxKuut to * «*fe and levd oopffltton, «a4 te aue of it* f«l«n M> to d^ the lUihrBy nwr «* <*• opUoa, ether

what tt mUti «ad W>M« tttt MJKJ pwatoeB.

7: TluiU«an*«««Wli^tmnrfvort«d^Uii«M«eiiiewHa^ Tb*Mid lioow* ahaH b* bfaudttng ujxw the
pamoal repmeoUtivM, iuettiwri and a«l|iiJ rf tiw pwtiw hswco.

la WmilBM Wnnxw, tl»ptitiMl«ir^la!r»e«ui«dlhtoaf»e«B«B*te to aiecuW oo th» d*y tad yetr fiirt hwdQ written.

ATTEST:

fOKT WORTH AND IWENYEE RAILWAY COMPANY,

ATTEST!

fitowtaiy-

~

APPEOVED AS TO FORM:

I
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«rmoveo
Mitt »r i l«r 4)1 nftMvrt*.

ALL MIHrfUUU OIUINS.'O.N'S UCASU3ED KOJWAL tO <s Of CUfSlOC TRACK

i »tcw«> J
r{&<a.fe«tM> Po« «M>re71 li * I *> «»«•«» [ceuRa fts« .

Ike*

J,INME_ftJ!.|!tRYlHQ 'MOr-{-FLAM;.lA^l.g S

ir «a «r to »rt»«rir
<* Ml

L»0*«'
•r«m

X

, Armovco CASINO ru»e:
9«*tl Of C«U *«» 'or «lt i
R«bv/ar<«« CoM'ti* •* C»««toT«<) tt»id for frttiurct let* HUM

ALL UJNIUWI DIMENSIONS UEASUREP NO«UAt 70£ Of OUTSJD* TRACK

•- ' Jl l-rf- '

>/ :- . . - • • « - - iî̂ JU-gwLC.J>t**\ TrTyrf"*^- • --
'"ySiwtl̂ 'WWRW^1

4V a\" 6
ui», uh. |

CS «•«> Jt» 4» M^M

*«/»»*Vl̂ ..jt̂ «{fl
I _ Wttr* •
V *ff»*4M

L~^^^-tJ^a^y
(S«« I ill l /of ««tm>«ni ««a (M

Wttr* tkt 4*4l W <M eo«i«fl art «l «r»t«v«
k i»«nmf 1101 U«k«9« *!m k*

* <ya.trg^T,,
*( ««««• 0(01

4*'" 4<"ricr pip*

me.

o.leo
e.zo
O.ltD
O.S4I

o.»«

0.469
0.600

Tx jj.ooa ».s.i.i
MC

. 0.5 It
0.144
o.srj
0.4 »«

S.41t
.4*1

O.90O

oil S3

• MCMCC

IB
19
!»

null t» ky «j)4* ircnck, Pl»*
ehc3 coCcr « 1* Amorleoa Si«ft«er<* An'*.

clai* ««t< 12". ?ij» to »»•« ot«t«v<Ul
Hc0i.

^OMCRETE _f Pg?_
« Matt ctnr«fl» i* i«rt*m A.3.TJK. C-T6
(V/v«tt "ll

Wet
•Ml ci(4>oil eootod.

M
tt
IO

Vti«r« 1h» *ndl «f flu c»«oj ort k«lc« (f««»4
iki» tMB bt luliAMr tft<t*(a« ««««'<i ««• «»r».« ,
effortifi* »ti«na^ toi ikon ««f U <J(»Of

•ttrtaet «•< abo«« UcA wo<«/ 1tr«l lk«f ««j k« Urfl •»•*»

urrlw jb.

<>•>»•«« b

Approved: '

As»i«tuvfc Vice V?ciidcat"2asiase?ina Vice

Office of Assistant Vice Pres2d«at*£hciaa«2lac
St. PttuXt .'dnncsata
April 21, 1971 . . *
J1AN (to. JKK999-D •

r
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PIPELINE PERMIT

FI91-12025

BUIUNBION

25th riayaf Aptll 19*1 b«tw«nTUB AGREEMgNT.tMdt this

8URUNGTON NORTHIRN RAItROAD COMPANY, a Maware corporation, h«r«!nafter called -aJrtilJton". and
yirt^ BM^M f̂iva Oil ffl̂ i _ i ........ hereinafter oUltd -Permmw', whow address is

2901 JLvenue A Lubboek teaaaa 7&408 _

WITNESSeTH:

, . BoHlnfltun, for and in consideration of the fN heein provided to 6* p*ld by Permittee to Burlington,
and eflh* covenants and promises hereinafter made to be observed and performed by Permittee, does hereby
gram to Permittee license and permission to excavate for. construct, maintain, ind operate

Conveyor Structure

hereinafter referred to as 'faculty* upon, along or across the rightof-way of Burlington, underneath the
surface thereof, and under the tracks of Bgrflngton, asthe ctse may be. at or near t.ihhorV
Station. In the County of Lubbock State of Teaaa , to be located as follows, to witt

MP 359.0

ejahown in .on the plat attached hereto, marked
Exhibit *A", deted ug ]̂̂  1001 and by this reference made a part hereof.

Permittee in consideration of such license and permission hereby covenants and promises as follows:

1, For this Permit, Permittee will pay Buriington, in advance, the sum of tour Hundred Fifty Dollars
($4SO) for the entire time this Permit remains In effect and Permittee will also pay or reimburse Burlington for
all taxes and auessments that may be levied or assessed against said Facility. Burlington reserves the right to
change the fee on future Permits at any ttme without notice. This provision shall in no way affect Burlington's
right w ttmriratf laid Permit pursuant to Paragraph TO hereof.
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e m t f o. . - - -- ..... a-- — •»•••—.•.«« •< ion mi in uic excavation and

restore the surface of the ground upon which the Facility is located to its previous condition subject to the
Division Superintendent' $ approval. Said Superintendent shall have the right at any time when in his/her
judgment I* becomes necessary or advisable to require any material used in the work to be replaced with like
material or with material of a more permanent character, also to require addhic^wo* or chai« of location
of said facility as « matter of safety and/or appearance, or on ecoxint of additional tracks being laid, change of
grade thereof, construction of a building, or for any other reason whether or not connected with the
operation, maintenance, or improvement of Burlington'i raflroad, all of which shall be done at the expense of
Permittee In the manner herein provided.

3. PerwIeiMsnaHgivetotheWvisionSuperf^
to be done by Permittee in the excavation for. construction, reconstruction, maintenance, repair, change of
location, or removal of said Facility, and shall conduct said work »n such a manner * not to interfew with the
maintenance ond operation of BurUngton'i railroad.

Inthe event thai Burlington, at the request of Permittee, agent or contractor of remittee or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or Incuiw any expeme whatsoever on account of the excavation for, construction, reconstruction,
maintenance, repair, change of location, removal al the Facility, or otherwise, Permittee shall reimburse
Burlington for the cost thereof within twemy (20) days after bills are rendered therefor, tf the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the following work: removal and replacement of track, bridging, protection of track, or other railroad
facJUties by work or flagging, engineering, and/or supervision, tuch work is to be performed by Burlington
employees and the cost borne by Permittee.

.5, (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at i-900<S33*289t (a 244tour number) to determine rf fiber optic cable rs buried anywhere on
Burlington's premises to be used by Permittee. If h is. Permittee will telephone the telecommunications
corapanydei) involved, arrange for a cable locatoi, and make arrangementi for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises. In addition to the liability terms
elsewhere In this Agreement, Permittee shall indemnify and hold Burlington harmless agalrat and from all cost,
liability, and expense whatsoever (including, without limitation, attorney's fees and court costs and expenses)
arising out of or in anyway contributed to by any- act or omission of Permittee, its contractor, agents and/or
employees, that causes or in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittee,-<end/or ft$ contractor, agents and/or employees, on Burlington's
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action for alleged loss of profit} or revenue by, or loss of service by a customer or user of, such
telecommunication companytUa).

6. In the event any cathodic ejectrdysis or other electrical grounding system is installed in connection
with the Facility which, in the opinion of Burlington, interfarn with train signals in any way, telephone or
telegraph lines, or other facilities of Burlington, Permittee, upon being informed by Burlington of such
intarfewwce, shall forthwith discontinue Deration of and remove said grounding system, or take such steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmless Burlington from and against any damages, claims, losses, suits, or expenses In any manner arising from
or growing out of interference with the signals, .telephone, or telegraph lines of Burlington by the operation,
use, or existence of any such grounding system.
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7. Permittee shall and hereby releases and discharges Burlington of and from any and all liability for 1
damage to or destruction of said Facility, and any other property of Permittee located on or near Burlington's
premises, and shall and hereby assumes any and all liability for injury to or death of any and all persons j
whomsoever, including officers, employees, and agents of the parties hereto, and loss of or damage to i
property to whomsoever belonging, including property owned by, leased to. or In the cart. Custody, and I
control of the parties hereto, in any manner arising from or during the excavation for. construction, I
reconstruction, us», maintenance, repair, or removal of said Facility, however such injury, death, loss, damage. !
or destruction aforesaid may occur or be caused, and shall and hereby doe$ indemnify and save harmless }
Burlington of and from any and all claims, demand*, juris, actions, damages, recoveries, judgments, costs, or
expenses arising or growing out of or in connection with any such Injury, death, lots, damage, or destruction
aforesaid. Permittee further agrees to appear and defend in the name of Burlington any suits or actions at law
brought against Burlington on account of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In
any such tuft or action. THE LIABILITY ASSUMED iY PERMITTEE SHALL NOT BE AFFECTED IY THE FACT, »F IT IS . i
A FACT, THAT THE LOSS, DAMAGE, DEATH, OR IHJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE |
NEGLIGENCE OF BURLINGTON, fTS AGENT*, SERVANTS, EMPLOYEES, OR OTHERWISE. [

* r

: ft. Permhtee snail irotrarsfer or assign j

9, Nothing herein contained shall imply or import a covenant on the part of Buriington for quiet
enjoyment.

10. It Is expresily understood and agreed that Burlington may at any time cancel and terminate this
license and permission by giving to Permittee thirty (30) days written notice of its intention to cancel the same
and at the expiration of such notice this licence and permission shall terminate. Upon receipt of such notice and
before the expiration thereof, Permittee, under the supervision and direction of Burlington's Division
Superintendent, or his authorized representative, shall remove said Facility from the right-of-way of Buriington
and restore the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superintendent rf Permittee fails to remove the Facility and restore said right-of-way to
such condition within said thirty 00) day period, Burlington at its option may remove same and restore said
right-of-way to luj previous condition, and Permittee shall pay to Burlington the cost and eipente thereof.

• 11, Upon any failure of Permittee to punctually and strictly observe arid perform the covenant! and
promises made herein by Permittee to be kept and performed, Burlington may terminate this agreement on
ten (10) dayi notice to Permittee, remove said Facility, and restore said right-of-way to rts previous condition at
the cost and expense of Permittee.

i

' \ 2. Any notices given under the provisions of this agreement shall be good if property deposited with
the United States Postal Service addressed to Permittee at Permittee's post office address above stated.
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13. Tht ficem« and permiwian herein granted is subject to permits, leases, and 1ktn$e$, if »ny,
h«f«tofort granted by Burlington affecting th« premises upon which said facility is located.

Subject to the foregoing provisions, this Agreement and all of the covenants and prorpises thereof, shall
inure to the benefit of and be binding upon the parties hereto, their respective exec/tort, administrators. I
succetton.andoMlgM.

IN WITNESS WHEREOF, Burlington and Permittee have *xecuted this agreement in duplicate as of the
day and y«»r first hereinabovewn'nan.

BURUNGTON NORTHERN RAILROAD COMPANY

Title
J-i * • • --•> *•*

JPltftJfflff Gftttt'****'

By

Title

MUM Ml
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COPY
ACREEMENT.

BURUNOfONNORTHERN RAUJQAOCOMPANYww*w

to tw located as follows, to wit:

fn Bar!

Exhibit "A". t»«t«d March 6 1991 on th« plat attached hereto, nwriod
, *** by this referen<e m»d« a part hereof.

c^htnjbye»^

*"'«-c« ^L , In advance, the turn of Four Hundr^ fifty DoJIw,
<$4SOJ fdr th« emirt time tW$ Permit r*majw in effea and Permittee will a.*, pay or reimburse BurWnLton C
•H tmi «M »«e*«e«, th« may be levied or «sessed againrt «id Fadlhy. Burlingtor, res*ry« the^t *
changt ̂ i« fee on firture Permits at any tim* without notice, TOs provWen shallin no Wiy affect Burilrwuin',
right to 1 «ftnlnat« »fd Pemut pursuant to Paragraph 10 hereof. owningwn «
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excavation and.
resure iht turret of tht ground upon which the Facility i» located to iu
Division Superintendent's approval. SaW Superintendent shal, have the
judgment « be<«na, necessary or «**,, to re**, arv mattrial uwf j

material « ̂  th matenal of ̂ a more p̂ manent character, .,« to
of said Facility as a matter of safety an** appearance, or on acc
grade thtrtof, construction of a bui«d.nfl. or fo, any othw *a$on r
operation, m n̂t.nance. orfcnprovemtnt of toft*** railroad, all of *Mdi *.« be done at th. exp^J
Permittee In the manner henUn provided. ««P«nw PT

- - •-""v"-«'—<wvuwvi any wore
to be done by Pemwttee »n the excavation for. construction, reconstruction, maintenance, repair, chance of
location, or removal of said Facility, and shall conduct said woik in such a manner as not to interfere wltfrthe
maintenance and operation of Buriington'f railroad.

4. In the event that Burlington, at the request of Permittee, agant. or contractor of Permittee, or for
the protection of Burlington property and operations, does any work, furnishes any material or flagging
service, or incur* any expense whatsoever on account of the excavation for, construction, reconstruction,
maintenance, repair, change of location, removal of the Facility, or otherwise. Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires any or
all of the> following work: removal and replacement of track, bridging, protection of track, or other railroad
facilities by work or flagging, engineering, and/or supervision, iwch wort u to be performed by Burlington
employees and the cost borne by Permittee. ,

5. (a) Fiber optic cable systems may be buried on Burlington's property. Permittee shall telephone
Burlington at 1-300-533-2891 (a 24-hour number) to determine if fiber optic cable is buried anywhere on
Buriington'f premises to be used by Permittee. If it is. Permittee will telephone the telecommunications
Cdmpanydes) involved, arrange for a cable locator, and make arrangements for relocation or other protection
of the fiber optic cable prior to beginning any work on Burlington's premises, in addition to the liability terms
eJiawhen In this Agreement, Permittee shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoever (including, without limitation, attorney's fees and court costs and expenses)
arising out of or in any way contributed to by any act or omission of Permittee, its contractor, agents and/or
employees, that causes or in any way or degree contributes to (f) any damage to or destruction of any
telecommunication* system by Permittee, and/or its contractor, agents and/or employees, on Buriington'f
property, (2) any Injury to or death of any person employed by or on behalf of any telecommunications
company, and/or its contractor, agents and/or employee!, on Burlington's property, and/or (3) any claim or
cause of action for alleged loss of profits or revenue by, or lost of service by a customer or user of, such
telecommunication companydes).

6. In the event any cathodfc electrorvfii or other electrical grounding jyjtem is Installed in connection
with the Facility which, in the opinion of Burlington, interferes with vain signals in any way, telephone or
telegraph llnw, or other facilities of Buriington, Permittee, upon being informed by Burlington of tuch
Interference, shall forthwith discontinue' operation of and remove said grounding system, or take such steps as
may be necessary to avoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmless Burlington from and against any damages, claims, loues, suits, or expenses in any manner arising from
or growing out of Interference with the signals, telephone, or telegraph lines of Buriington by the operation,
use. or existence of any such grounding system.
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7. Permittee shall and hereby releases and discharges Burlington of and from any and ad liability for
damage to or destruction of said Facility, and any other property of Permittee located on or near Burlington's
premises, and shall and hereby assumes any and all liability for injury to or death of any and all persons i
whomsoever, including officers, employees, and agents of the parties hento, and loss of or damage to j
property to whomsoever belonging, including property owned by, leased to, or in the care, custody, and '
control of the parties hereto, in any manner arising from or during the excavation for, construction, !
reconstruction, use, maintenance, repair, or removal of said facility, however such injury, death, lo». damage, [
or destruction aforesaid may occur or be caused, and snail and hereby does indemnify and save harmless J
Burlington of and from any and all daims. demands, suits, actions, damages, recoveries, judgments, costs, or j
expenses arising or growing out of or in connection with any such injury, death, loss, damage, or destruction j
aforesaid. Permittee further agrees to appear and defend in the name of Burlington any suits or actions at law |
brought against Burlington on account of any such personal injuries or death, and tots and damage to or \
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burlington In i
any $wch suit or action. THE UAaiUTY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THi FACT, IF IT IS j
A PACT. THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE >
NEGUGENCE Of eUftilNGTON, ITS AGENTS. SERVANTS, EMPLOYEES. OR OTHERWISE.

t, Permittee shall not transfer or assign this permit without the written consent of Burlington.

9. Nothing herein contained shall imply or import a covenant on the part of Burlington for quiet
enjoyment

10. It if expressly understood and agreed that Burlington may at any time cancel and terminate this
license and permission by giving to Permittee, thirty (30) days written notice of Its intention to cancel the same
and at the expiration of such notice this license and permission shall terminate. Upon receipt of such notice and
before the expiration thereof. Permittee, under the supervision and direction of Burlington's Division
Superintendent, or Ms authorized representative, shall remove said Facility from the right-of-way of Burlington
and wstere the right-of-way and premises of Burlington in a manner and to such condition as shall be
satisfactory to said Superintendent If Permittee fails to remove the Facility and restore said right-of-way to
such condition within said thirty (309 day period, BuHington at Hs option may remove sam« and restore said
right-of-way to its previous condition, and Permittee shall pay to Burlington the cost and expense thereof.

11. Upon any failure of Permittee to punctually and strictly observe arid perform the covenants and
promises made herein by Permittee to be kept and performed, Burlington may terminate this agreement on
ten <10> days notice to Permittee, remove »id Facility, and restore said right-of-way to Its previous condition at
the cost and expense of Permittee.

12. Any notices given under the provisions of this agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permittee'i post office address above started.
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13, .The Kctnje and permission herein granted is subject to permits, leases, and licenses, if any. i
heretofore grantad by Buriington affecting The premitw upon which said Facility H located. j

Subject to the foregoing provision*, this Agreement and all of the covenant* and promises thereof, shall
Inure to the benefit of and be binding upon the parties hereto, their respective executors, administrators, -
succ<mrs,*nd assigns, j

IN WITNESS WHEREOF, Burlington and Permittee have executed this agreement in duplicate a* of the j
day and year first hereinabove written.

BURUNGTON NORTHERN RAILROAD COMPANY

Title

.rTfVry >^£*^ * TO|
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LEASE

This Indenture, M»* a* aa...,,,...... *y «i „_, jaaua^~ .. ., U.IJL...
b*t**ani to PORT WORTH AND DENVER RAILWAY COMPANY, hatGuaftat cafiad Aa Railway Company, and

1. That in oauJderatjan of tb« covenant* and afnwnenn) barabiafter set forth, to ha kept and performed by tha

Leataa. tha BaQwiy Company hereby ham to uid U»*ee certain pwaiaws „ _ _.,.,.

at.. UfefeftClS _._.... in tha County of ......JLubhttCJc and State at IfiJK4S .,.,

odd pnauaat aw dwcribed, aod ttur location (faaiaof abown iawtxMK outline, «a the print No. !..M.".._..___,̂ _,'.„ fcasato
attacfaad, and made a part bawof, reaerviaa. to titt Railway Company, its faeoMatxa, and anigu tb« tight to matetaia
aad oparata all railroad tauta, BOW OB said pncaiaM, and tbe fartbar n^bt to oowtmct, malatota and «pamta other
nflnftd tnda upon tod «*wr add premian wban Ow auna Khali not intotlm with the ttnetuuM of tha TTITI» Tb*
Rnuway Company alto baiaby rtaarraa unto itelf, ita aueoeaww, aaataa, and UOHDMMI the tight to opatate, ~-\r*>™
aad rtawww audi plpa Unai, etootric tramraiaaton linaa, lalaphona UQM, toiatpcapa IfaMa, aignal lines, and othat dualities of
like driurtetof ai may qdtt upon, under, or Wtr «"^ premiaea aa of Qw data of tail knave, and firfltn taua to time to oon-
rtruot. opnate, xnabtaia, and Moaw aueH additkmaj fuDlttw of tba «aoa dbtricto, ot **&te *a^ tm<ffl^ ia mtdt
manual a« wfll not mterfef* with tba KM of aaid pmnitaa by LMM« for tb» pnrpoaa aerebiaAir ipaatttod, k batnf apead
that ttii» l*a*a it BubM and (wbonfinate to any a»d all rijfat* craatod by tba Railway Company for any M& tinea and
facflltto, Wd tba Lewwt banby rdaatec ibe Baihray Company frcna any and aU low or domaga which tha Lwaaii m«y

OQ AOCOOOt tMtftOI.

2. TO HAVE AND TO H03UO ti^ aaua fa«n.,.,.il!!.y|EX..!a_JJI§.i.JP.t thejTMfteP
until •** tte» *a this laaaa Koall ba tatminated a* he»«Jn»Jft«r provided: and tiw IMMM in roiuadmtian of th» laaatnt of
Out pxcndioa «a aboM aM forth, eownanta and «««»• to pay to tbe Railway Company as rait tn U» aauM the ana of

{
paytUa.aa idHtow!-.™MniJial.ly*.JUl..Advance _

Tba swt £ov nud pvetnlMt ihill be tubjoct to vtvfidon »t le*«4 once «vocy two (a) ?«m dovinf tKa &Q» this Inw than
laoxiiftmM in iffffm^i

8. It it htttb*i- ftgived tbat thft pnatdsw tex«by laatsed are to be n»e4 by tta f««ot for .b.U

oaly; that all tba ytwSriem ol law applicahU to rarih UM shall ba fully obasn*d, and that the LHMK« witf not do or pomitt
to o« dona, upon aaid pmniata, anythW foibiddm by law, and wfll watataia and keep aftid picniue, too*, bmLUnpi
and appartanaBCea bk good repair aa wefl aikecpaU oatoa (MUBBB and vatdta thiMon and th*«t«»te aad alda«mUB adjom-
ia( toA praabm IB pmpat rmndition and aa may ta laqnired by any tow, ordinance or dinctiem Of public oAkUa, and
wbaMvar requii*d by aaid JUdlway CkMnpany ao to do, will <wwr all boOdingx with at taut oa» coat of ufnanl paint of
Kteh ooloi IB tha Railway Qnmniiiiiy may dlnek

4, All boi»V'"|p, etnutmaa, f«cilitU», faoeai. and objaeta of avwy kind and dhajactar Mmtnu-tad,
, axtondad, or raonttbrnetad on Ibe puwaiaea shall bava hotfc aide and Ytrtical cfaapaaeat of th* tradk or tracks

at ttioaa artabUftbad by tbe Railroad Oomntailoa of Texas, and Laaata bcfiby {Arombaa and acra*« to ofaaarm aodb dear-
aaoaa at all tbaaa, ' *

6. Tho tmiTT alao oowananta aad afiaaa to pay afl statt, county, and anaueipal taxta or ap«dal awaancnte thatroay
be lavlad Opon tha impiovanMota aad property «nra«d by Cha Tnaaat en or about tiU damHad pitnnaM dari&r tbt ooatia-
•rmxta of tbb tana. And in ca»*a«y tana awlaviad «atiw piwad»«»at a wbobk the !•*•* abaD pay aoch javpm&xa. of
tha im» aa the vataa of any trnpiweirumte or ptopartgr owned by tha Lt**ee on or about atid pnaniaai beam to th» valo»



r-rojn:wHKT 1'iLLHKtN bkJb ftiti Ibldf TO: 128E5463739 P:S8''34

; 86-88^618:54 rg:

del aaasaamott tor any pnWlc improvement CM- iniprevtmenta. tb« wntal hereto r«an*d and eapulaud to be puidby the '
Leave* ahaD to •Titc«BUiU»Uy incretaed by M amount equal to 6% par annum on i*» total amount of agKoatnent' wad in I
c»* any radi epeda) aweeunent fa lavied u » JrhoU upon premim of wbkh the ptaniaM berth demiied «e only * part.
ft«» and !• KM* ou* ths (rentel hewto reserva* and stipulate to be pud by th» Lest* shall bo autonatialJy inaeMed
by an amount equal to »% of ttut portion of tk« total amount d! rach aswament u the value of the
mlaad bean to the total value of fl» prata* upon whitfe auch ipecial a*tescmeae i» levied

A It>i further agreed that either party way terminate tbU leaae at any daw a£KXX ........ .....
Upon giving th* otter party thirty (80) day*' written notice of «db tejenunation; provided, bowew, that i^tsialf be paid
by tald LCMM to the date at termination feed by.eaid node.; and If rent hu been pud in advance, the pwporikwato
•mount for tba unaxpitad term abaU ba ietann«d to iho L«ne«.

7. V oadtr tb» lam* of the United Stole* or wiy itate in which the« pwraiia we tootted, public body or tribuiuil
now h«a, or during tilt term ol thic IMM ilball hiiv«, tie rlg^t to nxjuir* the twmiu»tlon of thJb l«oae, then thb tf^y may
b« tormbuitod by iudb public body 01 (r£bmul in aoeotduce wttfc law.

& And the LeMM farther afnws to «u», dunnc tb« oentiuuanoB of (U< l«ue, th» policie« of fin ta«vin»c* oa the
•tractUMi ol UUM and th« eoatenti tteraaf whether tb« property «l tie LMKC or of other* upoa or •bout <b* demised
Pr«mu(o» and upon otbor Property of £MM» upon or dbont th« derail pnmisM or tbw« located with the ceiutnt ot LMWC
to b* w written that fan u* event ol any destruction or damaeo by fite. no insutanc* compouy ihall h»v» lecoun* uain«t

Company.

Upon the Urmlmtton of thw lease, by aotioe «8 nforaaiid, or otfa«rwut, the Timia jdudl «t ouo» MUOW from tba
a all ttdacturea and property ml b*l<ntgiBf to tha Railway Company and MCtor* th« denuded proniaec to wib«tan-

twfly (balr 4bnMr ttata, and fan eau of failure w to do tba Baflway Company may teat down or remove <&• r""* «*iJ
Mid pramiaei at Us« upenM ol the Leem without my UaUUty to <fam»«ge» therefor in any wtpect «du(*om«r.

10. It it undtarttood that the movaaunt of raiboad locomotivw and oqaipmoBt and the epaaUuni of tit* Railway
Company "i raOroad bwal«w KKM riak of fire, and the latam btreby aMvnnaa all MtpondblUiy for, and ac**«t to Indsn-
nify the Railway Company aeatnat, looa or dauaage to property of Ou l*ue* or to property of others upon said pramim
regardl«t» of uilroa4 tMflieen«e, ariafaif from fin eaoasd by the operation of looomMme or railroad «qnJpm«it, or th«
railrowi. on or la tha vidafty of taid pracolMi; but till wammpUiui and bdemnlty thalJ not apply to property of the
Railway Company, ot to rolline irtock of tta Jfauhny Company or oibwn. or to ebipmtntt in tba cooiUB of trani&ortatkxn.
Tha LM»M alao afrw* to indannify and hold hartal**! the Railway Company agalatt all UabUlQr, daonm or loaa because
of damage to or. destruction of proparry of, or injury to or death of, nil persons wboa&oawu, indudiog tha parties hereto
rod tbalt employ**. »HUe on or in th» vicinity ol aaid pmmiaao, wban cauaed by any act or ou>t«BlMi ol fee JUeew, its
•«np)oy«8, or aftnta, «nd U any claim or liability other than from Ore ah«U aria* from tia joint w eoaouninf nedî eoce
of both pardaa hereto, it fhall be borne by them equally.

In the event any p«rt of said premiMf b u*ed f** tha loadbu:. unloading, atonuca, or o»h*r hanHihiy of toy in-
bl* liquid* or petroleum product*, Lease* ihafi observe and comply with oil applicable nle* published feom time to

by the Ataodation of American Railroad* or any irucewwoi agency retatutf thereto, and with all applicable law* and
rogulattoc* of State and local gwetnmenH H«ulatiii«: loading, unloading, etonupt aad handliaf of inflaaunabl* liqokb and
the bonding and grounding of railway tracks where snob loading or unloading b performed, which law». rule* and regu-
lation* ate hereby made a pan b«i«of M MIy ac if written out herein. I***** abo aereaa that »ach leadhac and va-
loadinv ehall be dona only through dome opflnbgc on can. and that *&* railc on wbiofa tha can atand (haJQ W bonded
and noundod to tfa* pipinf system u*ed in conneetiott with sueh laadinc w unloading, and inmilaM rail jaintt InataUad
wfaan tboro la ovidenea of itray electrie eurrrota, all at the axpenw of Leaow, wad in a manner p*tia£aetoiy to £b» Bail-
way Company. Itmin agx«es to indesnaify &a Railway Company »eain»t all low or d*i»» xnriae ««* of *t naiiliing from
failure of I^awo to oboem aad tuoiply with tba pxovMom ol any of uid laws, rulai or reffoUttoni, 01 (be raqniremente
of til* paragraph.

Ifl. Tha L«w»«w *«!**• that artificial U^Atbur in pump honae*. warehouses, or ether endosurw wh*ra oil or otbei in.
fUu&aabl* fluid mpp)ia» «re bandied or (toed, ezoapl when in unbroken original co&tainani, ehmll be by elactrtoity, and
all electrical innallatioju on «*14 prmniaeii shall conform to and ba MJunferioed in aocoidaae* with the ptoviauma of the
current edition of the National Electrical Code wltti respect to Ctau I hajnidout locetiaiu, and also in aoeoidance with
requirement* at all applloaUa local ordinano»» and State and Fedora! laws regUattog elacbrkal toataOfttkiaa,

13. Tha Leaasa *coepta aald praauma. ferule and buOdnicB and appurtenances b thifr ciieting state without any
warnuuy, «qn«H or inpliad, of their preeeat or future fit, aafe or habitable condition, and the Railway Company abaU
be wnder no obU^tion to repair or aupport the saaie oc perform any duty in respect to th« aaaa imposed by eaataou «r
rtatutory law or puttie authority.

M. Upon the lailw «f the Lessee to prompdy pay tba rent herein reserved at and when thf aama abaU beoomo due
and payable, or to faitUully perform any of the other covenftote and arreentante herein stipnktod to be by nod Leswa
obaervK), the Railway Cbntpaoy nwy without dam&ad or natitoe itrnmediatftly or at any time thereaftor eater into and upon
eaid pramJbm and min«mt th« aarae a* of iic fomMr ectate and expel the ieeaee and Ibooe obioung «&de* Wm aad
remove tfaaur effects (forcibly if neceaiary) without befnf guilty of tnarptM or rabject to UobUily for doo»ee» and without
prejudice to any other remedies then encfxag in favor ot the Railway Company.

Iff, The Raihvay Company eba& ID addition Ihanw a lien for tike rent hereto reeerved, tax tha entn« iam of thii
leaae, upon all 6opa grown, io»piwei»w>t» nude, and penoxuU property, indudinjt houadhold foods «xampt lion eartCU-
tbn, of tha e«ld LakMe wad or broojht upon the aaid donuaed pmni»« dunnf tha oflfttinuanw of tUa base,
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1& TUi Iww thaU *ot fa* tuuigiad, nor ihall mid pmoniaai, nor toy put ttanof. be robfet, not shall th« Lamaa con-
MM tint tiM aauw bn uMd or occupied by toy party other than tb* leant, without the prior written meant of (be Rail*
way Company. If toy of tha foMcoia* oonditioaa UN violated, all of tha pronMoas of tfafa tcaae shall be hUjdiog upon
such •fldtPM, fubJuwee, uwr, or occupant, and the LettM hettbjr guaantM* tlw pnfoiwanoe ol all mich puwslaa* by
any euch aitfpwe, mUtme, uoer, or oocowuat NotUng in the last above sent*** dull be deemd to bt a vaiver by tb»
FUflwty Cottpany ol tk# rartiJctunu tet forth in &• fiat Kaateace of Uhit parajwpk Th» pmUoBS of *Wi panmvh

««oftheconsl<Jatatioii wltlwtttwhfcAtlii«l»a« v^
n» with th,la^Ww*v leased.

17, Tb* LORMN will, at bb own oqpanaa, comet at the direction of th* Railway Company any di*faae» problems oe- |
easlwaed by ooafltTOCUon on said premise* ol any additional buMn^t Or faeilitta. >

' I
IS. Any notice to 1» «wan under tWs law ihall be sufficUmtiy given and ddivand if nwitod in aa anvdopo properly ' i

- '

or to P«rt Worth and D«av»r Railway Coeopany, Port Worth Club Building, Fort Worth, Teau "TC10L '

19. Lessee shall comply with all applicable lavrs and ordinances and all rules, reoula- !
tions and requirements of any Governmental authority promulgated thereunder controlling I
environmental standards and conditions on the premises. If, as a result of the Lessee's !
occupancy of the premises and its operations hereunder, any such law, ordinance, rule, I
regulation or requirement is violated, Lessee shall protect, save harmless, defend arid j
indemnify Lessor from and against any penalties, fines, costs and expenses, including |
legal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations.

20. It is hereby understood and agreed that Lessee will observe fourteen(H) foot
clearance from center!ine of nearest Railway Company track in the construction of fence,
as indicated on print attached hereto.

21. It is hereby understood and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961.

IN WITNESS WHEREOF the jmrtiarjum executed tikui imrtranmt the day and yaar first above written.

Aftaati KPT WORTH AND DENVER RAILWAY COMPANY

Manager, Industrial Development
and Real Estate

Attomay far R«flii«y Company
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COPY LETsE

Y COMPANY AUDITOR'S LEASE NO. 4, / S twat iofS

form 2761

"""'--"^""""""".T.rrr'—"r."~i~ _ Dootn o
ptr . ...AnrUint.,.—.. payable «• ^«iw^.,,aDDUally.i,,-tll_*«VJjnCt _, __ ____ „.»..»„«,„„«,.

It b furebar aptetd that the piemuog Benby leased «rt to b» vaed by tbt lau* for

*

This Indenture, **• *~ ....JM....... day <* _______ , ..... J&naaj .............. ...... ̂  ____________ M,79 .....
tMtwwo th» FORT WORTH AND DENVER RAILWAY COMPANY, honinafter eallad tha Railway Company, and

t ___________ ̂  ....... _ ......... ................ ..... RAINS .COOP _OIL JIU. , . INC.. _______
horvteaftar «D*d tht Lessee.

L That In con*U*«*tion of the covnaant* and •fwwent* tottinafter *tt forth, to bt Jwpt and porfcutood by &«

tha Railway Company hanbr leases to said Lessee certain prembai ..... -.._„...__.._ ........ ..._,_........ _____ _._ ilfcsat*

at ... ..... JLubJbOCk...... -------- . ........ intha County of _____ ..L,UWj.Q,5rl -------- and State of ____ ....... .T.̂ ,?». ............. which
red S.P. 22-1155/313^1

toid prwmlM ara described, and th« lootian thereof ehown >»X|̂ W wdine, oa Ihe print No. _________ .„._.,.. ........... h*wto
•ttedttd, and mAd« a part bmwrf. MMrviaf lo the Railway Company, ita raoeM«on, and **Afn» the n^bt to mountain
tod operato «U xaflzoad trada, now on uud pteml«», and &e Authm ri|M to eowtruct, makrtaln and ojMnto
nuboad tr»ek» wpoo and over mid pntttas wibeae the uuna shall not tawrfwo with Ac structural of the Lame.
Railway Company aln bmbr Mnwrve* vnlo it»df, its mecfetton, aMipia, *od UMBMM tii* rictt to Qpatt
and rcnow nub pipe fin**, dftflttkt tMiumrmrioa linw, tefephom Uow, teleemph line* nrnal linca, and otfaor «w»>'**«ff af
UIw character «0 way .wart upon, nnier, or mm «aid pnulMl a* of (be d*fe at tbu lea»e, and from tea to Chw to am-
rtraot, opmta, —fa*"" ami muiw mdbi addtti<wat facilities of the MOM ehanpcter, or lalwkto oarting faalitiMH, in aodi
BMBiMnt •• will not interftw vdth th«uaeof oald Erunuuby LCMW fer tt* porpoM b«niiufter «{Maifiad, it being- *0rmd
that tab Itaje U iubjeot tod njbowllnot* to any and all rigbte granted by tk* Railiray Oeiapany (or any «oh HBOI and
facUltiaa, and tb* IAOHW hereby HUHUMI the Railway Company from any and alt tea* or damage wfcid. ib« LuaM Buy
tuitab «o ftoommt thftroof.

a, w HAVE AWD TO HOUD *• «*• few., Jar.ch Jju.!?!!,.. JfldJU^reaf ter. ___________ .............. _ _____
nntO nub time M tBia UMM shall b» temtJaatod as hwimi'tor provided; aad tt» LMHM in coniideratitm of OM Ittuutg of
Ow pm»l«M as «bov* aat forth, oovtkoantB and avreeo to pay to the Rafltray Comptny aa rent for tb* laaaa th« cum of

not for «aU pmrnitu dball b* cubje«l to rtviabn at laa»t oa» awry two (2) yean during U)« time tibic leaat dial!
coDdnaa in «ffeMt

only: that all the pxovinogoft of law applkaHe to «uck UM shall be fttUy obatmd, and that ta« Lenec vQl not do «r permit
to b* doni, upon laid pntmixw, anyUiicnf fortaddan by law, and wiD maiEtatn and keep said pwaiaat, ftnww. buildlngi
and appartanaaaai ia P»d icpaii « «aQ fti IMP aU cttdh buncos aad vaultt tbareon and the •tnwti aad atdewalka adjoin-
me andi pwuiav in P«op*» eotndition and at may b« wqoiwd by oay law, ttrdkuutot or directuo of public official*, aad
whtnwar wanbod by ***<1 H*llway Cooaputy go to do, win cover all buUdiof* with at leait oat ant of sniMHtl naiat: of

oolor af the Railway Company nay

4 AH bdldinif, Btmctium taotitiw, fcnoaa, and objvdv of ovaxy khvd and character contracted,
mpalnd. v*~***&, or iwsonrtructed oo <&• prenuM* <haU have bath aid* aad verbal daanmcat of th* tnudk or tcadks
aa tboea «itaUi*h«d by the Kaiboad Ooeomiaaaon of Ttaau, and LMUM hsreby promlau and aeTM* to obfcrra *«& dear-

all thaw, * ,

8, The TIM»« ahn oovenaala and afien to pay aU state, ominty, aad mu»Mp*l text* or sp«oUl aHeasacnti that »«y
be levfed upon the bapsewamU and piopcrty owaad by tbt Lessee en or aboot the dnolaad pvamiMa duxinjr tho onntin-

'aaoot of tM» laaao. And in caw any tana a>» levied oa tb* pnanboi a* a wbola, the IXMCT aball pay «oob proportion of
tha aajno U the vahw of any haptwwncutB or properly ownad by fh* Leaae* an or aboot anid proniMw beam to
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at tike cndi* pxetniaea. ID the event Hut the pnau*w hereby demiasd. or any put thereof , shall be subjected t» «ny (pe-
dal MfTfBtrt* for *»y puhllo Improvement or inpiovamtntt, the rental herein reserved and rtipulated to be pail by the I
t+Bftftft thall be automatically increased ty an amount equal to 6% per annum cm th* total amount of axiftmnant; wad in
CUM any mich epeoal aaieannent if Itvttd as a fcKola upon pronto* of which tb« pramiae* herein demised are only a part,
then and » aneh caw the rental herein MMrvtd and stipulated to ha paid by tbe Uww shall be automatically iacreaaed
by an amount aqua! to 996 of **•* portion of the total amount of roch aattwaent 04, tha value of th» premises herein de- [
cubed b«» to tha total wdue of the pwmtoes upon which such special «DHvn«nt is Levied. I

ft. It> further agreed that either party may terminate this kaw at any tuna Mb*. ....... . .................... - .......... ....... ------- !
upon giving the other party thirty (30) days' written nodce of lu«b termination; provided, howmtr. that Mat shall be paid !
by said LC&M to the date of tenoteatloa fixed by said notice; and if rent ba» been paid in advance, the proportionate •
amount for the tinaxpired tann shall be returned to the Lanae. ;

c
7, If ttuder the la wi of tbe United Stttef or any state in whidb theae pmmlaai ,are located, public body or faibat*! ;

now haa, or during Qm tana of thin km* ehaQ have, tte riebt to nauira the termination of thli iaue, then thia kaae may i
b» tanaloatod by endE> public body or tribunal in accordance with law.

6. And the Lessee fvurtlwr afreet to came, during tha continuance of tWa Uaee, tha polides of fire trwumnco oe the
strocturt* of Laomi and tha oontwato thereof wtMKer tha proporty of th« Lease* or of eih«i» Tipgn or about tha demised
p«intoc» and upon other property of LaaMw «pwa «x about the demiaad pnmlaM or there located with th« omaattt of Loaea
to b* ao written that in the event of any destruction or dunaja by fire, no innrrance conpany thall hava KCOHIH afdnrt
th» Railway Company.

9. Upon the ttrmioatbo of Ok leajw, by B«tS«< M aforeaaid. or othtrwUa, tha Leaaee shall aft one* Maovv from tbe
pramlaaa afl itneturae and property not beloaginj to the Railway Company and restore UM dambed preiniaat to wbatan-
tl*Uy fteb'fermcr itate, and in eat* of faflur* to to do the Railway Owapaay aay tear down or remove Uw «ame «w)

laM premisea at th» expenee of the ttrntm without any Habflity to damajw therefor la any respect »h»taoev«r.

10. It It undezafaxd that the movement of railroad locomothei and eqnipmaat and the operation of tha Raihvty
Company'! raflroad iavolrw MOM riak of fire, and Che Lea** bvnfcy aamanat all xacponslMUty Iw. and aeceat to indem-
ntfy the Ibtttway Company flgalnst, lost or daznase to prnparty of the Lessee or to ptopatty of others upoa aald prtrmlaM
neardlata of lalboad nsgllfirooa. arialae from fire wuBed by tbe operation of locomotives or railroad equipment, or the
railroad, oa ox in tha vicinity of aaJd pxembesi but this assumption and Indemnity ibali not apply to property of foe
Railway Company, or to wiling stock of the Railway Company er others, or to abpnunu in tha conn* of transportation.
The Lessee alao a£t«a« to indemnify and bold hwinJea* tbe Railway Compaay mfaJart aQ liaWUtyi d*hu*, «r low because
of damag* to or dU»tmction of property of. or injury to 01 death of. all penona -vdawmaoever, h>rilndinf the partke hereto
*od their eniployee, whOe OB or in the vicinity ol aaid pnnauces. when cauaed fey any act or omission of (A* Leataa, it»
onployea, or ag«ots, and U any daioo or liability other than from fir* ihall arise fnan the jcini osr oaaeoniac negligence
ol both parttee 'hereto, it ahall be boma by them wjually.

11. In the eiw&t any part of said pwrntse* it u*ed for the loading, unloading, atorage, or other handling of any to-
flammftblo Uauldj or petrftl«um products, Lessee shall obwr*e and comply with all applicable rule* publiahad from time to
time by tha Aiaooiation of American Rail toad* or «ny racoaiaor agency rdatine thereto, and trith all applkabk lawv a»d
ruulMloai of State and local eovanuunta Kfulatine loadini, unloadlnr. atozaee and handling: at inflammable liquid* and
the bonding and gronndiiiB of railway tracks where muh loadinj or wnloadi&e is perforoMd. wiuch laws, mla» and regu-
lation* an hereby made * part hereof a» fully aa if written out hereto. Lessee also m«reee th»t «ud> loading and on-
loidinf rihf»» be done only through done opening on can, and that the rails on whidi tha can rtand ibaU be boadad
aad eiounded to the piping «y«t«m wed in conaectiwn with tuch loadine or nnlnwKng. and inmdatod rafl jeinte inctalled
when there fa «vjdance of itray electric currant^ aD at the expense of Lessee, and in a manner eatufactory to the Bad-
way Company, Le»ee Rgreee to indemnify •Om Railway Company ajainat an IOM or daims arkSng oat of or MealttBt from
bllure of Letww to ebaerv* aAd oonply with tha pxoviaiona of any of eaid laws, rules or MgulatleiM, or the raqmnawats
of thii pantfmph.

12. The Zieaaoa agreaa that artificial liehdnf In puxnp houMf, warehouses, or other enolocur«s where oil Or other in-
flammable fluid auppUM an handW or atorcd, except when in unhrokan oriebal ooatainen, ahall bt by elactrkity, and
all electrical faataUatiozut on eaid promisee ahull eeatotm to and be maintained In accordance with the provisions of the
current otUtlon of tbe National Electrical Code with respect to Cbua I hacardoua location*, and al*> in aooordance with

of eJl applicable local ordbancea and State aad Federal lawi r«gul»«n» electrical in

18. The Ititrr *oo»pt« aaid prenaise*, fences and buildings and appurtenancee In Out* exittiag ctate without any
winanly. eacpieai or implied, of their pimot or fntore fit, safe or habf table condition, and the Railway ON&jttay thall
be oadec no obligation to repair or rapport the aune or petf ona any duty in reapect to the «ame napoaed by onnmnn or
•iatutory law or public auflwrity.

14 Upon tbe failure of the Lee«M to promptly pay the rent hereto reaerved aa and when the same ahall become due
aad payable, or to faithfully perform any of the other covenant* and agreemente herein stipulated to be by laid Leaaee
obaerved, the Railway Ouogpaay may without ^*»««| -or betiee immediately or at any time thereafter enter into and upon
•old pnrrrl*ee and Mpoaaiaa the «on« aa af ita former estate and eipal tha Lao*M and those d aiming under hfan and
ronore their effecte (forcibly if na«aw«y) without being guilty e< treapaai or subject to llabflfty for daaagea and without

to any othe* rwB«di«M tfcen csiatbje: in favor of the Railway Company.

16. Tbe Railway Conpeny ahall IB ad<fitbn have « lien for tbe rent herein reserved, for tte entire twrao of thl*
leaat, upon all dropa gfowa, HapnwBaante made, and petaoaal property, induing hooiehold goods exempt from eiceeu-
tfon, of tbe fM Lea»ee oied or biwa<Jrt upon the aaM dn&latd pttmbea during tbe coathnxue* of thia kaae.
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1ft Tfcia hue (hall not be assigned, nor shall said premises, nor any part thereof, be sublet, nor shall the Lessee con-
wmi that ttw mn* be U*d or occupied by any party other than the Lew**, without the prior written consent of the Rail-
way C«np«ny. II any of Ux foregoing conditions are violated, all of the provisions ol this lease shall be Hading upon
satio aalfatt, suhJMiaa, liter, or occupant, and the Lessee hereby guarantees the performance of all such provisions by
any nuth anteo**, suttaaaas, u*er. or occupant Nothing in the last above sentence shall be deemed to be a wains* by die
Railway Company of tba restrictions set forth in the first sentence of this paragraph. Tta prorisbiu of Una pawgrmph
constitute a part ol tba ooaridtratioa without which thU leaae wouU not have baen made, and uid proviawos, and each
of them, «hnU run with tha load bflreby leaaed.

17. T%» LCBMX «in, at his own apout, corrtct at dw direction of the Railway Company any draiaafa problem* oc-
casioned by OOBStrodion on said pntaiaea of any additional building* or fitcititiet.

U. Any ootlM to be ffiv«n under thb I*«M thall be aafftdently tfv«n and d*liv«red It nailad la an envelope properly

stamped and add**** to the X**»« at .1̂ .1̂ 1889, JLlAbOCk, ;..TexaS?_._79_408 ........ _ _ ......... _ ............
or to Port Worth «nd Danver Railway Company, Fort Worth Quh Building, Fort Worth, Texa* 76101.

19. Lessee shall comply with all applicable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling environmental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and Its operations hereunder, any
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines, costs and expenses, Including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20, This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitled to recover its reasonable Attorney's fees in event of default hereunder.

IN WITNESS WHEREOF the parties haw executed this instrument the day and year first above written.

Attest: / . ^- FORT WORTH AND DENVER RAELWAY COMPANY

By .__< /̂̂ »s :̂r._, .
it* Manager, Industrial Development & Real Estate '

*
Attest:

r
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