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Secretary -

Surface Transportation Board
1925 K Street, N.W. :
‘Washington, D.C.~ 20423-0001
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Re: PYCO Industries -- Feeder Line Application --
~South Plains Switching, Ltd., F.D. 34890 and
related cases (F. D. 34889, 34802, and -3%992) JAYPL L
Dpoas” AlG ot T

PYCO g8 Reply to SAW de facto Petition to Reopen
filed November &

Dear Mr. Williams:

On behalf of PYCO Industries, enclosed please find an
original and ten copies of PYCO's Reply to a de facto Petition
to Reopen, filed by  South Plains Switching, Ltd. (SAW), on
November 6, 2006. SAW's out-of-time petition to reopen was
directed at this Board's August 3, 2006 decision F.D. 34890 and
certain related cases invalidating certain property transfers by
SAW to Choo Choo Properties, Inc. Because SAW's November 6
"regponse" includes a petition to reopen, PYCO has a right to
reply to this aspect of it without seeking leave.

PYCO also seeks leave (in Part IV of our pleading tendered
herewith) to file a limited "reply" to a "reply," to show that
an affidavit by Mr. Wisener which SAW submitted on November 6
mischaracterizes a document and misleads as to its date, and
thus that the affidavit itself is erroneous and misleading.
Because time is limited, the "limited reply" is also included in
Part 1IV. The Exhibit attached to our Opposition corroborates
the limited reply, assuming leave 1is granted to make it, is
tendered to set the record straight.

Thank you for your assistance.

Encls.

cc. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO) (w/encl.)
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Opposition by PYCO Industries, Inc.
‘ to
the De Facto Late-Filed
Petition to Reopen
Submitted by
South Plains Switching, Ltd. (SAW)
in connection with

Transfers of Property by SAW to Choo Choo

PYCO Industries, Inc. opposes the de facto petition to
reopen filed by incumbent railroad South Plains Switching Ltd.
(SAW) against this Board's decision of August 2, 2006.

Relevant Procedural Background

Pursuant to an emergency petition filed by PYCO Industries,
this Board on August 3 served an ordér among other things
voiding all sales by incumbent railrocad South Plains Switching,
Ltd. of its properties sﬁbsequent td May 5, 2006 [the date on
which PYCO filed its initial feeder line application (FLA)],
voiding all lease terminations by SAW or Choo ChoobProperties
after that date, and ordering SAW and Choo Choo to desist from
retaliation against any shipper filing comments in support of
the FLA. Neither SAW nor Choo Cheoo sought administrative or

judicial review from that decision.



Pursuant to this Board's scheduling orders, SAW responded
on Séptember 21, 2006, to PYCO's discovery requests, including
requests for documents bearing on SAW's title, and property
transfers. '

On October 12, 2006, PYCO filed 'initial comments" and a
"status report" in Finance Dockets 34890‘and 34992 noting that
Choo Choo had petitioned a Texas state court to enforce a deed
dated June 13, 2006, which this Board had expressly invalidated
in its August 3 order. In addition,' PYCO in its "initial
comments”. indicated that Choo Choo was likewise seeking to
enforce lease terminations'whiéh this Board had invalid_at:ed.1

At approximately thé same time, PYCO completed review of
the varioﬁs deeds that SAW had furnished PYCO in response to
discovery. PYCO ascertained for the first time that SAW had
purported to transfer certain leases to Choo Choo Properties in
Mafch 'of 2006, and had purported to deed out té ‘Choo Choo
additional properties in April 2006. By verified motion dated
October 13, and filed Monday, October 16, PYCO moved to
invalidate all transfers of property interests frém SAW to Choo
Choo after December 20, 2005 (the date of filing of the
‘alternative rail servite petition in F.D. 34802), or, in the
alternative, after January 9, 2006. On Januéry 9, PYCO had

served notice to the world that it intended to file a feeder

1 PYCO attached as Exhibits ¢ and D to its "initial
comments" two pleadings filed by Choo Choo and SAW in state
court indicating the continued efforts by those entities to
enforce instruments which this Board had voided.
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line application under 49 U.S.C. § 10907.2

PYCO listed three specific transfers between 9 March 2006
and 28 April 2006 from SAW to Choo Choo for which it sought
invalidation.® PYCO did not seek an ordér invalidating SAW's
deed to Choo Choo dated June 12, 2006, because this Board had
already invalidated it in this Board's order served August 3,
2006. Nonetheless, Choo Choo Properties (SAW'Ss aiter ego, owned
by Larry Wisener) was (and is) still seeking to enforced its
alleged rights under the voided June 12bdeed in Texas state
courﬁ.4 This is a not so ihdirect attack on this Board's
jurisdiction and order; it certainly is contrary to it.

I. SAW's "Response!" Includes a De Facto Petition to Reopeh

On November 6, SAW filed a “"response" toc PYCO's motion to
void additional properﬁy transfers. If SAW had limited itself
to a "response," then PYCO would be barred from further reply by
4;'C.F.R. § 1114.13(c) (no replies to replies). However, SAW's
"fespénse" begins by specifically "mov{ingl]" this Board to
"revisit and reverse its order of August 2 [sic], 2006, voiding
any transfers from South Plains to. Choo-Choo after May 5,

2006."5

Under this Board's rules, a party may file a discretionary

2 pyCco's Verified Motion to Void Additional Transfers, in
"F.D. 34890, et al., filed Octcber 16, 2006, at p. 6.

3 id. pp. 3-4.
4 1d. at p. 5 n.3.

5 SAW motion, p.1l, item 1.



administrative appeal,'but such appeals must be filed within 20
days of the order against which they are directed. 49 C.F.R. §
©1115.3(e) . When .timely' filed as provided in the referenced
regulétion, an administrative appeal 1is termed a "petition for
reconsideration."” Id. § 1115.3(a). A party opposed heed not
reply, but clearly ﬁay do so. Id. § 1115.3(e) & (f).

SAW's motion to revisit the August 3, 2006 order was filed
nore than 96 days from the date of thaﬁ order and is thus
obviously not a timely "petition for reconsideration." An
untimely appeal/petition/motion to revisit, like that filed by
SAW on November 6, is called a "petition to reopen" and is
governed by 49 .C.F.R. § 1115.4; Among other things, it "must
state in detail the respects in which the proceeding involves
material. erfor, new evidence or substantially changed
circumstances." The regulation states that the petitioner must
ask for the Board to make a ﬁdeterminatibn" in that regard. |

In addition, if the petition to reopen seeks to produce
evidence, SAW mustlexplain why the evidence was not previously
adduced. 49 C.F.R. § 1115.4, requiring compliance with 49
C.F.R. § 1115.3.

PYCO has a_general right to reply to a petition to reopen
pursuant to 49 C.F.R. § 1104.13(a). Because SAW's "Response" is
tantamount to a petition to reopen in its attack on the August 3
order, PYCO thus has a rightvto‘reply. To the extent this Board
believes PYCO does not have a right to reply, PYCO moves for the

opportunity to submit the following opposition to SAW's de facto



petition to reopen.

II. Cpposition to Petition to Reopen

The only portion of this Board's August 3 order which SAW
seeks to reopen 1is the portion invalidating SAW's transfer .of
the "wye" property to Choo Choé by deed dated June 12. SAW
does not attack this Board's declaration that the lease
‘terminations were void, nor does SAW attack this Board's bar on
future transfers or rescissions.

" SAW argues that the deed invalidation 1s an "unreasonable
requirement." SAW says the deed was dated June 12, and thus
fell in the interregnum between the Director's dismissal of the

initial OFA on June 2, and PYCO's filing of a Revised FLA on

June 14. Nothing in this argument presents either "new
evidence" or “"changed circumstance."” All the evidence and
circumstances were extant prior to August 3. Thus, the SAW

argument appears to be that the Board committed a "material
errof." |

But SAW fails to show material errdr. If SAW's assertion
that the invalidétion is "unreasonable" means that it somehow
unduly burdens SAW, then SAW makes no showing of burden at all.
fn its written "Response," SAW nowhere contends that it suffered
or will suffer any economié harm by reason of invalidation of
the June 12 deed. SAW submits two affidavits (ohe by Larry

Wisener® and another by Edward Landreth), but neither contend

© Mr. Wisener was president of SAW from 1999 until
January 2006, is married to the current president of SAW, and
owns Choo Choo Properties. As PYCO has documented elsewhere,
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thét SAW has sustained or will sustain any loss due to
invalidation of the deed.’ To the contrary, both affidavits
appear directed at defending} SAW's transfer of various PYCO.
leases to Choo Choo.8 |
Cn the record, the only "burden" imposed by the
invalidation "requirement" is that Mr. Wisener cannot insulate
his retaliation against PYCO from this Board's jurisdiction.
But that is hardly unreasonable. »
~The only grounds other than "unreasonableness" that SAW
offers to Jjustify "revisiting"' and "reversing" the Auguét 3
order is that the déte (June 12, 2006) of the deed conveying the
"wye'" to Choo Choo was after the Director's dismissal of the
initial FLA (in F.D. 34844, on June 2, 2006) and before PYCO

filed a revised FLA (June 14, 2006). SAW says that it had "no

Wisener told PYCO in November of 2005 that he intended to make
PYCO's business miserable 1f PYCO did not agree to buy
~unspecified SAW property for $5.5 million. Mr. Wisener is still
trying to be true to his word, as shown in -his state court
litigation against PYCO to enforce voided deeds, and voided
lease rescissions, and as manifest in his petition to reopen the
August 3 decision at issue here.

7 It is not clear Choo Choo paid anything. substantial to
SAW for the alleged transfers, and this Board should not assume
Choo Choo did: the owner of Choo Choo is the husband of the
owner of SAW.

8 Even there, the affidavits show no loss to SAW by reason
of ‘any rescission of the transfer. If the lease transfer were
not rescinded, then Choo Choo has terminated PYCO's ability to
coperate Plant No. 1. This would put PYCO out of business, and
at the very least diminish the value of SAW's rail operations to
a subsequent purchaser. Thus, it is hard toc see how the lease
transfer carries any benefit for SAW. It is simply a means for
SAW's owners to retaliate against PYCO for seeking relief before
this agency. :



indication" that PYCO would file a revised FLA priof to June 14,
and that the sale was thus lawful when it occurred. See SAW
November 6 "Response" at pp{ 2-3. On SAW's logic, the sale
would have been lawful on June ‘1, or June 15 as well, or on any
date up to August 3, 2006. After all, STB did not iésue an
order actually barring or voiding any sales until August 3.
SAW basically contends that a party must formally seek an order
preserving status quo, and that any sales an incumbent railfoad
" makes before the status quo order is issued are "tough luck" for
the shipping public.

SAW cites no case in éupport of its position at pp. 2-3 of
its "Response." SAW'S iegal argument is confined to pages 9-10
.,of its paper. The legal argument does not appear to be directed
at.the June 12 deed from SAW to Choo Choo, but at the other

transfers referenced at pages 8-9 of its Response.9 SAW's

° At page 9 of its response, SAW does claim that in
Railroad Adventures [sicl, 4 STB 567 (January 6, 2000), this
Board allowed a property transfer by the incumbent railroad of a
utility crossing easement and of certain interests for a rail
trail on the ground that these transfers did not affect rail
operations. Perhaps SAW intends this case as support for its
argument. In that decision (actually released on January 7,
2000) this Board invalidated a grade-separated crossing
agreement, and indicated that it would take into account certain
other property transfers in its valuation of the rail corridor
in the absence of evidence of interference with rail operations.

But the decision must be read in context with a subsequent
decision in the same proceeding, Railrcad Ventures, AB 556 (Sub-
no. 2X} and F.D. 33385, served October 4, 2000, aff'd Railroad
Ventures v. STB, 299 F.3d 523 (6th Cir. 2003). In its October
4, 2000 decision, ‘this Board 'invalidated the purported
alienation of utility crossing rights (both above and below
surface) from the surface estate of the railrocad to an
affiliate, much as SAW is attempting here.

The Board indicated that there cannot be "any reasonable
assurance that rail operations will be unhampered unless the
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argument 1is disingenous and lacking any logic or precedential
suppport.

Even if the initial FLA was dismissed by the Director on
June 2, that dismissal was not without pfejudice to re-filing,
and moreover was subject to appeal to the full Board. PYCO in
féct timely filed an appeal to the fuli Board on June 12, 2006,
the .same day as the deed. The general rule in abandonment
proceedings is that if a proceeding is stiil subject to further
review, a rail carrier disassembles its line "at its own peril."”

E.g., NYCECD -- Adverse Abandonment -- New York Cross Harbor

Railroad, AB 596, served Aug. 28, 2003, slip at p.7, citing

Busboom Grain Co. Inc. v. ICC, 830 F.2d 74, 75-76 (7th Cir.

1987) . That is, if the rail carrier actually purporﬁs to seil
off'parts of its rail property, it bears the risk of.having to
re-assemble it. There is nd reason for a different rule on
FLA's before the.Board, and that essentially was what STB held
on August 3. Any sale by SAW between June 2 and June 12 was

just as much at SAW's peril'as were sales from (at least) May 5

offeror possesses sufficient property rights - to determine
unimpeded who may enter the right of way at what times and under
what circumstances, as well as whether any underground or
additional overhead cables or similar structures would
interfere with its own rail use of the right of way." Slip op.
at 10. The Board also invalidated the sale of an acreage to the
Park District on the grounds that it ‘'contravenel[s] our
continuing and exclusive regulatory jurisdiction over the rail
line prior to its abandonment." Slip at 11.

In short, SAW's reliance on the Board's January 2000
decision is misplaced in 1light of this Board's October 2000
decision. This Board's August 3 decision invalidating the SAW
deed is consistent with Railroad Venturesg, not a material error
in light of it.




tQ June 2, and from June 14 onward;

In any event, SAW's claim that the sale was "lawful" when
made is not the real issue. Even aésuming arguendo the sale was
lawful when made (i.e., not void ab initio), it could still be
subsequently voided in order to protect' this Board's
jurisdiction or to accomplish the ﬁurposes of the ICC
Termination Act. Thus the qﬁestidn is not whether the sale was
void when made, but whether it was subsequently voidable. While
PYCO believés the sale wvoid when wmade, it clearly was
subséquentlyvvoidable for a variety of reasons.

For example, the order voiding the sale of June 12 was
issued in a variety of proceedings (including PYCO's F.D. 34802
alternative service proceeding filed in December 2005, PYCO's
F.D. 34889 alternative service proceeding filed in July 2006,
and PYCO's F.D. 34870 complaint proéeeding filed in April 2006) .
Indeed, this Board's August 3‘decision‘specifically notes that
its action voiding the June 12 sale, rescinding the lease
cancellations, and enjoining future sales or transfers wiil
preserve the status quo in the Complaint proceeding. BAugust 3
Decision at p. 7. Whate#er SAW says about the feedér line
proceeding, the Board clearly has jurisdiction to preserve the
status quo in the Complaint proceeding (and in the alfernative
service proceedings as well). | |

In addition, SAW had notice from January 9 that an FLA was
coming. In abandonment proceedings, this Board has voided

transfers undertaken by incumbent railrocads during the course of



abandonment proceedings but before the filing of an actual offer
of financial assistance ("Orav) .10 As we have said, PYCO
advised SAW on January 9, 2006, that it intended to file a
successful alternative service application.with a feeder line
application. PYCO'é alternative service application was
successful in F.D. 34802 as of January 26, 2006. SAW thus is
properly deemed as on notice from January 9 that ‘any subsequent
transfers would be voidable at the request of the feeder line
applicant. |

In this Board's October 4, 2000 Rail Ventures decision (AB

556 (Sub-no. 2X) & F.D. 33385, aff'd Rail Ventures v. STB, 299

F.3d 523 (éth Cir. 2003), this Board indicated that there is a
"presumption that all the [incumbent railroad's] property is
needed to provide effective transportation services" in the
context of a forced sale proceeding. Slip. at 10.. The Board
further indicated that the incumbeﬁt railroad bears a "heavy

burden" to rebut that presumption. This should especially be

10 E.g., Rail Ventures, AB 556 (Sub-no. 2X} & F.D. 33385,
served Oct. 4, 2000, aff'd Railroad Ventures v. S8TB, 2989 F.3d
523 (6th Cir. 2003). 1In the Railroad Ventures proceeding, the
OFA applicant evidently submitted an offer on November 8, 1999,
and timely requested terms and conditions on December 8, 1999.
This Board voided a November 8, 1999, contract into which the
incumbent railroad had entered, and an October 28, 1999 transfer
of wutility {air and subsurface rights) from the incumbent

railroad to an affiliate. Just as PYCO notified SAW (and the
world} on January 9, 2006 (well before the transfers PYCO is
attacking), the OFA applicant "in Rail Ventures evidently

provided notice to the railroad of an intent to file an offer
prior to November 8, 1999. If prior notice is a requirement for
voiding a transfer in OFA proceedings, and if that requirement
applies in the FLA context, then PYCO fulfilled that requirement
on January 9, 2006, in respect to SAW.

10



the case in an expedited proceeding with limited‘ discovery
opportunities, much less limited time to digest responses and
move for relief before this Board, such as is manifestly the
case at bar. In all events, SAW has not carried its “heavy
burden." Indeed, SAW could not possibly carry the burden as to
the property transfers directly affecting PYCO. Those transfers
were clearly designed to allow Mr. Wisener through Choo Choo to
retaliate against PYCO's rail dependent operations and put PYCO,
historically the major user of SAW's rail services, out of
business. The record shows that Mr. Wisener d/b/a Choo Choo
thfough his attorney Mr. Gorsuch (who represents both Choo Choo
and SAW) not only served PYCO with notice of lease terminations,
but also pursued litigation in Texas state courts to exclude
PYCO from the wyé, and ‘td oust PYCO from its utilities aﬁd
crossings necessary to operate Plant No. 1, 1in direct
contravention of this Eo§rd's order‘of August 3. As SAW/Choo
Choo/Wisener actions right up’ through the instant de facto
petition to reopen indicate, Mr. Wisener still aspires to shﬁt
PYCO down. Putting PYCO out of business will hardly help any
successor railroad achieve successful rail operations, and it
diﬁinishes the wvalue of BSAW by deﬁriving it of 1its major
shipper.

SAW's transfers serve no rail purpose. SAW's June 12,
2006, transfer of a portion c¢f the "wye" which serves as SAW's
major ncrth-south lead to other shippers to Choo; and

SAW's March 9 transfer of utility rights under and over the SAW

11



vard to Choo Choo clearly interfere with future rail operations,

for all the reasons to which Rall Ventures alludes {gee note 9).

In SAW's de facto petition to reopen, SAW at one point
claims to have an operating agreement with Choo.Choo. In its
discovery response furnished PYCO on September 21, 2006, SAW
furnished no évidence of any operating agreement with Choo Choo
permitting SAW (or any successor to SAW) to opéréte on or over
any of the properties conveyed by SAW to Choo Choo anywhere,
whether that property was the "wye," the alleged "vacant iot"‘
with a portion of 1line crossing it, or the lead serving 84
Lumber'conveyed by SAW to Choo Choo.

If SAW has any operatihg agreement with Choo Choo, it should
have been produced to PYCO. Absent production of one, the only
presumption that can be made on this record is that SAW in a
variety of transactions With Choo Choo in 2006 sought to sever
rail customers from rail service.

IV. Correction to Record

SAW makes many comments in its "Response" and SAW's
witnesses make many statements iﬁ their affidavits which PYCO
believes are incorrect. However, since replies to replies are
not permitted, PYCO will not offer argument on those points.
Nonetheless, thére is one aspect of Larry Wisener's affidavit
which is a complete misrepresentation. PYCO moves for leave to
file a limited reply as to that, and thevreply is as follows: |

On the iast page of his affidavit, Larry Wisener claims

that PYCO orally agreed to buy SAW for $5.5 million.  PYCO's

12



executives have already supplied sworn testimony denying that
allegation. See PYCO Rebuttal, Exhibit B (Rebuttal Declaration
of Robert Lacy, § 2) in F.D. 34890 filed October 19, 2006. But
Wisener purports to annex a confidentiality agreement signed May
16, 2005,‘by PYCO's Robert Lacy, and a document entitled "Rail
Sale Proposal Portions of South Plains Switbhing Ltd." Wisener
implies the 2005 confidentiality agreement relates to that "Rail
Sale Proposal." He evidently seeks thereby to bolster his claim
that PYCO made a $5.5 million offer. |

But Mr; Wisener's "evidence" 1g an unconscionable
misrépresentation of the documents. The "Rail Sale Proposal"
document Wisener.annexes to his affidavit was sent to PYCO's
Lubbock_éounsel (Mr. McLaren) on June 8, 2006, by SAW's>rail
counsel (Mr. McFarland), and not to Robert Lacy by Ms. Wiseﬁer
in May 2005 as Mr. Wisener seemingly implies.1? This is
manifest not only in the actual fax Mr. McLaren received from
Mr. McFarland (attached in Exhibit A), but on the face of the
"Rail Sale Proposal," for it refers to a sale of track to 84
Lumber, which subsequent discovery suggests refers to SAW's
sale of 84 Lumber trackage to Choo Choo in April?2006.

In any event, PYCO's counsel on behalf of PYCO did make a

11 gaw's June 8 solicitation to PYCO contained little
information in comparison to SAW's solicitation package which it
voluntarily sent Pioneer in July. A copy of that package is
attached as Appendix A (under seal) to PYCO's “"initial comments®
dated Octcber 11 in F.D. 34890 and 34952. In additin, SAW's
June 8 solicitation to PYCO offered only a portion of SAW's
lines rather comparable to PYCO's Alternative Two. SAW
solicited Pioneer on essentially all of SAW's lines.

13



formal offer in reéponse to the "Rail Sale Proposal" which Mr.
Wisener appénds to his affidavit. That offer, in the form.of‘a'
letter faxed to SAW's counsel (Mr. McFarland) on June 15, 5006,
is also presented in Exhibit A. 1In this June iS response, PYCO
did not offer $5.5 million for SAW. PYCO instead offered
$2,094,000 for all of SAW, or $435,000 for "Alternative Two."

These figures were consistent with the numbers PYCO presentéd in
PYCO's feeder line application, as then pending. PYCO has not

subsequently withdrawn its offer of $2,094,000. PYCO to date

has received no response from SAW (other than lease terminations

and staté court trespass litigation by Mr. Wisener d/b/a Choo
Choo) .

The point is that Mr. Wisener's use of documents in his
affidavit is like the thirteenth chime of a clock. It is all
mixed up and utterly misleading. Such chimes not only

themselves are false, but call into question all that came

before. As with a broken clock, Mr. Wisener's affidavit in

general should not be accorded any weight.
The only offer PYCO has made to SAW is set forth in Exhibit
A. 85 far as the record shows, this is the only formal and
reliable made to SAW assets for its rail aésets in Lubbock by
any party, including specifically PYCO.
V. Conclusion
SAW has failed to show material error in the August 3
decision. SAW's de facto petition to reopen accordingly musﬁ

be denied. On this record, the SAW system must be reassembled

14



at least to the extent sought by PYCO in order to operate it for

rail purposes.

- Respectfully submitted,
-

cr es H. Montange

for PYCO Industries, Inc.
426 NW 162d St.
Seattle, WA 98177
{(206) 546-1936

fax: -3739
0f counsel: _
Gary McLaren, Esqg.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.
Exhibit A -- PYCO June 15, 2006, response to SAW solicitation

"for bid as set forth in Wisener affidavit; SAW
solicitation received by PYCO on June 8, 2006
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Certificate of Service

I hereby certify service of the foregoing BAppeal and
Petition upon the following counsel of record by express
service, next business day delivery, this 8th day of November
2006: ‘ .

Thomas McFarland '
208 South LaSalle Street, Suite 1890
" Chicago, IL 60606-1112 (for SAW)

William Sippel, Esq.

Fletcher & Sippel

29 North Wacker Drive, Suite 920

Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esqg.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 {(for WTL)

William A. Mullins, Esgqg.-

Baker & Miller

2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 {(for Pioneer/KJRY)

Adrian Steel, Esqg.

Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C. 20006-1101

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
2175 K Street, N.W., Suite 600

Washington, D.C. 20027
01 Y
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Exhibit A
Only PYCO Offer to SAW (June 2006)

SAW Solicitation of COffer {(June 2006)
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CHARLES H. MONTANGE
ATTORMEY AT LAW
4268 NW 182N0 STREET

(2086) 546-1936
FAX: {206) 546-3739

15 June 2006
by fax

Thomas McFarland, Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Re: Rail Sale Proposal
Dear Mr. McFarland:

This letter on behalf of PYCO Industries is in response to
the material identified as "Rail Sale Proposal'" for portions of
SAW's assets in Lubbock, which you faxed to Mr. McLaren on June
8. : :

In settlement of all 1litigation, PYCO 1is prepared to
entertain a reasonable sale proposal. As you know, PYCO has
offered to acquire either the entire set of SAW's lines, or
Alternative Two as defined in. the feeder line application, for
the prices stated therein. The "Rail Sale Proposal” which you
forwarded appears to be an offer of property somewhat similar to
PYCO's Alternative Two. We are uncertain how SAW proposes to
operate the Orchard Lead (e.g., would SAW wish to retain
trackage rights in the old FWD yard or mainline to serve the
Orchard Lead), but we would be prepared to discuss the option
should you wish. However, the stumbling block is the "minimum"”
bid of $5.9 million. PYCO's calculations show the maximum value
of the entire SAW system is about $2,094,000. The "Rail Sale
Proposal" containeéd no information suggesting that there was in
error in PYCO's extensive due diligence such the purchase price
for the entire system should be adjusted upward, let alone for a
portion of the entire system.

PYCO reiterates its offer of $2,094,000 for all SAW's
remaining "lines in Lubbock, or $435,000 for the package
described in our Alternative Two, and our willingness to discuss
a package in between.

The conveyance ‘shall be by quitclaim deed, free of
encumbrances other than existing easements and leases, inclusive
of track, ties, other track material and rail-related
structures, exclusive of rolling stock and locomotives. PYCO
may modify or withdraw the offer at any time, and the offer

1



shall be deemed modified if and when PYCO modifies the values
associated with, or the property included in, its feeder line
application statements. The offer is also contingent upon any
required STB ‘authorization and BNSF approval, and upon
negotiation of a mutually agreeable definitive contract approved
by the boards of the two companies to the extent necessary and
containing mutual releases of claims. PYCO 1is prepared to
close within ten (10) days of completion of a satisfactory
contract and obtaining STB and BNSF authorizations. '

Please advise how you wish to proceed.

Vervetrul
LI /QY?' o7 J "f"
((hoas$

éharles[ . Montande
for PYCO Industries, Inc.

cc. My, Mclaren
- PYCO
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To: Charles Montange

Fax #: 206-546-3739
Copy: Gail Kring

Robert Lacy
744-3221
Re: PYCO/Railroad
Datc: June 8, 2006
Pages: . including cover sheet
Chuck, Gail and Robert:

Attached is a copy of the bid package received from Tom McFarland via telefax this morning.

Gary R. McLaren
Foat: (8 }oa—g—ﬁ)
Secnd 13 Pr?

From the desk of...

Gary R. McLaren
Attorney at Law

Phillips & Mctaren, LL.P.
3305 86™ Streed, Suite 1A
Lubbock, Texas 79413

{806) 786-0809
Fax: (808) 785-2521
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Rail Sale Proposal
| Portions of
South Plains Switching, LTD. Company
Lubbock, TX

Introductl

This sale package outlines property offered for sale and condiions of sale for portia
" South Pleins Switching, LTD. (SAW) | s ot

Rezctiption of Property for Sale

The property for sale consists of rail track genarally located south and west of the BNSF
south yard In Lubbock, TX The eriginal sale was made from BNSF to SAW by Sale
Agreement for Sale of Certain Assets, Rights, and Obfigations of The Buriington

Northern and Santa Fe Railway Company to South Plains Switching, LYD dated May 3%,
1889. Provisions in this sale agreement will be assigned to any new rail line owner.

SAW operations are on both sides of BNSF main line in Lubbock, TX. Crossing of
BNSF to cannect thess properties la done on a regular basis by SAW obaining dispatch
authority from BNSF.

Interchange between SAVY and BNSF is made in BNSF South yard as mutually agreed.

Buyer accepts the rights and obligations as set forth in the provisions of the Sale
Agreement for Sale of Certain Agsets, Rights, and Obligations of the Burlington Northemn
and Santa Fe Railway Company to South Plains Switching, Ltd. Co. dated May 3, 1999,
Quit Clalm deed given for property. Bill of Sale given for all tracks, etc., as received from
BNSF,

All SAW operating property axcapt those retained below, but including PYCO leases
#6793, 8878, PX91-12025, PX91-12021, 4536 and 4677 (copies attached).

Some track and property outlined in the Sale Agreement of May 3", 1999 has already

been sold, or wil be retained by SAW. The scid property and removed trackage in
ganeral was non-operational and was sold to rémove tax liability.

Description of Property not for Sale
Properties to be retained by BAW are as follows:
A portion of the Orchard Lead track (see attachment A)

Trock 380 with adjacent side tracks and the shipperreceivers located along those
tracks. : ' . '

AportionofTrad(N20WestdElm$treet(uo!dt084Lumbel')seaMmardA

Pyg:

P:4,34

2718
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Track 4, 7, and 12 (Bums properties in Fiigation)
Non-operating leases currently in litigation

Track 340 |

Boxcars used for equipment storage in Lubbock
Locomotives and maintenance of way equipment and tools

Divisions of Revenue Paid by BNSE to SAW

The line sale agreement between SAW and BNSF outlines the divisions of revenus paid

by ENSF to SAW, There are two different sets of payments: onae for cars waybilied in

;t_;ipmem leas than 27 cars and a different set for cars waybilied in shipments of over
cars.

Provisions in the sale agreement provide for annual adjustment of divisions of revenus
paid by BNSF to SAW. ,

Unlen Pcific Traffic
Most traffic interchanged between SAW and BNSF moves under BNSF rail provisions.

There {8 an operating agreement between the Union Pacific Railroad (UP) and BNSF
where BNSF contracts to handle traffic to or from Lubbock for UP, There are no
payments mads by UP to SAW. All payments are made from BNSF from their revenues
obtained from the UP. : _ "

Eres Time o0 Equlpment

Free tima for cars interchanged betwsen BNSF and SAW are covered in the
agreoment. Free time, Is 120 hours. _ ‘

Demurrage Car Storage etc,

SAW maintains their own "price and condition sheet” satting forth such things as free
" time, demurrage, storage of cars, local switching charges etc. A new buyer would nead
to publish their own price and condition sheet.

Electronic Interghange of Cars
It I3 vary Impodtant for a rall lina interchanging equipment with BNSF, to have slectronic
interchange. This function is being perfarmed by SAW through RMI an outside firm.

" BNSF also provides an interchange package should a buyer decide to work directly with
BNSF. © ' _

Py:

P:5/34

318

——————




______ w4 aE T PLLHREN b (88 1807
ven v ey T W REAEADA S D UEAKLAND Pc

i inte W, ulpment

~ Locomotives or Maintenance of Way equipment or materials would not be part of the
salg, SAW does, however, have a number of operational locomotives and‘ijtais possible

* that two of thase units could be sold as a separaie agreement.

ENSF Right of First Refusal

Tha BNSF has first right of refusal, with their response due within 60 days of an

agreement between SAW and a hew rail line.

rCo

Tho foliowing offer conditions exiet:
Minimum offer $5,800,000.00 (this has been met)

Response dua on or before12:00 Noan, June 18, 2006.

SAW may elact to reject any and all offers:
Response {0 be made fo:

Mr. Thomas F. McFarland

208 South LaSalle Steet, Suite 1880
Chicago, (linols 60804-1184
Phons: (312)236-0204

Fax (312)201-9695

Attachments

Attachment A Maps
Coples of PYCO Leases

"TD: 12865463739 P:6-34

B86-868-86 18:46 Pg: 4718
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" This AGREEMENT, made thia__ T __ 4 o Murch 102 tetren
Fort Worth and Denver’ Railway Commy, party of “the Grst part, bereinafter called “Raiiway Oompany,” and
Falns Conpenative OUf ML, tas. , Party of the secand part,

WITNESSETH: Thst, WHEREAS, Railwa panymmhandopcnbuhmofnﬂmywvm
ious counties in the State of Texas, and maintains elong the right of way thereof, fences rotecti operty
and thcpmrcnuoodinmywpuwmmduimk,mdfw it foc the 2om of pe

WHEREAS,pnrtyofdmsecondpartawn:r,:sinchmgeofnwtmnumoﬂzndbcawdmthe(}oumyoi
Sabbaik , State of Yexas, and adjoining the right of way of Railway Company, and is deslrous
of hamgupdvateaowngmwd Railway Gnmpuy:uzckmdnghxdwayuwk?m

NOWTI-IERE?ORE. conxideration of the isumdthcpmnchaumf made and to be per-
famedby:hcparuubmm,l‘I‘ISAGREBD b= i %0 B¢ per

quﬂmmﬂemnmgfghggmu‘m-uo.«to' csoeee® o

J‘ ) of which is acin of the second pan
mnﬁmhm(so)mdmmm o i s w7 i
of Raflway Company, eonstruct

.Wammgwgthcnghdmymduuhdmycmpm

following location, to-wit:
e 81 ALiL e, onin toned and dourets oyosite Mie Peut
A Lo e o (SR i € 41 gyt

as shown o blug print marked “Exhibit A”, attached bereto and made & part hereof. mmdw
croudng, to be installed at the sole expense of sccond
part, and party hmﬁmhﬁuwmmwﬂ%m appwtcnm
th;tma)‘ﬁ:r uired, at its sole expense and without cost to Railwa ; provided, bowever,
panymtheeventgtyo&tbemndputiukbucpmd crossing in good repair,

t to repair at the oost of party of the mondput,udpuwofthcsoewdpannhm;uytbcfun

m:hrepunwnhmtwemy (20) dnyad rwuptofbill Worﬁomkalmy&m;nny

g ) ' it
3 Puwoithemndpanagtwdmhwiﬂ 3 indunndymdunhmmmmﬂwyc«npmy
t any loss of or damage to property, and against all chxms,dnnmdn,acnousornmduumgrmgmn
oﬂzehueiordamngempmputy,ormmywudath manymanwﬁommtmcmn,
mmmmndm,mmdmcwmumhdmy&mw whepe
such loss ot t pr wnuhinimwot_dathofpawmudmcdymmdbythznh c of
Railway Company), and y pay to Railway Company the full amount of any damages way
oAy fustain and jnewr, or mfu.mmmmmmycmm:zmymaum-
ip settlement or satistaction of any such chims, dimiands, actions, or causes i fally
mf"' ngrwddmnaﬂmydommyahanmbehabléf&mydmzwmcamwmm

4 Xa dme of the second part fails or declines 1o the agreements herein contaived, Railway
Gompanym;w agsnyumddmapmmtbygfmgﬁvcmﬁmmmmmmd&mdpm
to thae effact; -ndﬂkMu,atanyume,atiumopnnu,upongmngmndy(m}aysmmcinmi’gg ;
oftbeucondpu-t, ts ansigns mduw:.kn! Company may itrminate this contractwill A

A AT S S G e Mb‘\"\'.

5 Ithﬁmhaagxea!md\mdmmdthndmnaeowmmwnmmthdachadofpaxtydthcwndm
its, his or their heirs, mmadﬂmtsmmﬂrmmmwmmdwbem&g
" upen them,

As coo of the considerations herein, it is expressly agreed and understood that this contract is made on behalf
of an mmmmmgmelnnﬂmy(kmpm and that the same i3 also made en behalf of and isures o the
t of any other person, firm, corparation or railway company who may at sny time run traius over or in any

3
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r; aner or way operate the tracks and property of Railway Company; and as to such persony, firm, corporation

or railwe company, whether operati ﬂ::llminuymnaoxmybyope:aﬁonoflawerothammd
pm}jf.f W%W‘m}d‘!ugmﬂ@fgby_ﬂmmdm@nrmu

Attechaent to !;.g‘t 2 of Privete Crossing Contract with Plains Cooperative OiX Mil,
Inc., dated March 30, 1962. :
6. This contract and all its provisions shall terainmate July 1, 1962,

resd party ’ Coapany
that of the second part shall reimburse the Railway
for :;y ::p:l‘n: Reilway Company imcurs incidemt to the instaliation of this crossivg.

8, It is further agreed that the movement of teaffic ncrozs said Railway Compony's

nta of engines
1 be made at such times that it will latetfere with moveme
::ncc.:::.l..luuzm of party of tha second part will precede each wve:nt‘gn fn:t
across tracks to make certain there ia smple time to get across said tracks withou
possibility of being struck by engloes or cara. , _

APPROVED AS TO FORM:

Geomral Antorscy
STATE OF TEXAS }

COUNTY OF TARRANT

y

BEFORE ME, the undersigned authority, on this day personmally appeared—. X &« Nonghun,

known to 'me o be the whose name ia subscribed to the faregoing instrument, and acknowledged to me that
he ‘exscuted the same for the purposes aud conslderation therein expressed, in the capacity therein_stated, and as
the act and deed of sald corparation, : . ' 4

GIVEN UNDER MY HAND AND SEAL OF omczm@g,.gﬁ-.rdquf -] NTE 3

AL Py L on) P M. WELUASON
STATE OF TEXAS
COUNTY OFM

Homay Publls s aod Jor Tarrant Goetty, Texs
BEFORB ME, the undenigned authority, on this day persooally ip

,knawnwmewbetbépcmnwbmenxme

is subscribed o the foregoing instrument and acknowledged to'me that__/ evecuted the same for
the purposes and consideration therein expreamed,

GIVEN UNDER MY HAND AND SBAL OF OFFICE this the wé.’i/

P:9/34

86-88-86 18:47  Pg: 7,19
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opcralcﬁntmchand of Railwi Gompany,mdaa?mchm ﬁm,eoq)omhm
7“? whzthcr mmanwmmuorwaybyopuamofhworothcmuqmd

% ytheﬁ:rmoltbucvntnct.
cca cmhcdonthedaynd

mmnmmm

C LD ensE .
BT, R

- -

COUNTY OF TARRANT

o T N
BEFORE ME, the updersigned autherity, on this day persanally appeuvA ad m

mmummm

| be ﬁmmmumﬁﬁwfqmmgwmugdmmm
! !:‘mz::;sc&m mdconudusuondzm@qnuued,mtheapaatythmnmud,andas
tbemn.ndwuhaldcmam e

GIVEN UNDER MY HAND AND SEAL OF OFFICE thsﬁn_g,__é.*.day L1988 ~

W(‘)?V /l) (’@ con) n. M. WiLLIAMZON

Hatary Public I aud for Taeraax Dooory, Taxas

* STATE OF TEXAS' }

“

STATE OF TEXAS
COUNTY OF

kwwnu:mewbethcpcmn whose name

umbmmedmmefmmngmmmdmknowledgedmmmr executed the same for
the purposes wad consideration therein expressed, . ) .
GIVEN UNDEK MY HAND AND SEAL OF OFFICE this chea, . 1é__ ‘
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Fort Worth and Denver Railway Conpany
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Sketch Showing Propnsed Teaporary
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TR T CONTRACT FOR PIPE LINE
ACROSS OR ALOMG RIGHT OF WAY
COPY

ma AGREEMENT, Made and eatered nto as m-muf@._&__,@ca..m

between PORT WORTH AND DENVER RATLWAY COMPANY, harsinafer called the “Rallway,” snd_ ’
//g/&v@w Loce L B // :
2 TBrps Logoorabion
| d.__.__:..éth/ @/ State o . 7’1‘;’5

hereinafter called the “Licepses.”

WITNESSETH:

| famea 1, th_waMa,éﬁé/wahmuw

sod upon the terma

to Ralheyy immedlately upon the execution of (his agreemant,
mmmmfam.wmwmumummm.-wmmemmammuaw.‘éaﬁaa/ﬁ_

M&WM and construst and tharsafter maintain saroes ot

mﬂmaammwdm,mcm/z.i) Inehpipelinetoumd!orwnveyins.__.___-.....
A’/,;}/{ef * ’ mmmmat-ap‘pumm-hmhuummm'smt

oS Z20l282.Z..... bareto atiached,  xod made gt e,
../W FE S Sra CrOLIES emoy oy Aok w7, %26 s/
2724 Aok sif AP L IIFFERES et enodler Lrgak & g

Axrvcan 3; Tha top of seld pipe line shall be plsced at a dapth of not lem than (ive (5) toet eix (8) inches below the base of the rails of the track .
of Lwakn of Rallwsy whare [ paseoy under the vewe wad ot less than thres (3) fwat bulow the surface of the ground ab sy point on Raftway’s ptoperty,
I!ﬁcnidﬁmnmmubdsﬁmtnfwhehnahmmmdmMWWMM&MMW&W
theseod, Mbedadhmam»atﬁddwmw

Azxecax 3: ‘Tha asid pipe line shall be canstracted and maintalned in such mazoer aod sé such thoe or times and of such materiale se shall moet .
with the approval of the Buperintendent of Railway, and ss alisll got hinder, delay or endanger the operation of engines, trains, eazs or hisiness of
Raltway over ita track or tracks now 1434 of hereattar laid on said premises, oF 5 any manner interfere with ths present or foture use of the mid premises.
The Lisensos ehall 50t eotar upcn eeid premises for the purpose of cemstructing, maintaining or removing sxid pipe Lins exeept upon forty-eight bours’
mm&;pammdmdwm,ndﬂmnmnmmdwmmomaimpedmofwdmkunmatb
sxpenss of Licsases, and pertormancs of such work shall be subject to his spproval, If deemed pecsssary by Railway so 1o do, Tioansed ahall, st the
md!mu.nmoummul&umch,nmwmmy.whﬂemmhdwmtmg,mdnwnhgammmmuu
In being done.

In the evant tha pipe lpe shall bo wed o carry any Bquid or other substance undar premure, and ehsll be loosted under any track or within
forry=live (ujrmdmwk,hmkewmmdihwm,&aﬂmhedmﬂhmtﬁmwmmw“&
Mwmﬁmﬂu.ma mwmmmummmmmmm.md,mm

255990 ,

Inmnlhﬂwahﬂ,mamdmhhMMWummmwyMMMmMumumm
changes in existing trasks or structore over mid pipe livs, the Licsnase ahall, st cues, at it own expanie, make meh changee in it mid pipe Ine ae
may be neowsary to make the s confarm in ite relation % said zyw tracks or structares, or changss in existing tracks or strustures, in all rospocts
to tha conditions barein required for said present tracks or structures, or a» may be required by the Raflway,

.
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: " m.nhmmmmmumwmmmuwhummmmﬂuum«mgnm
“ . opinlon of Raflway la szy way (nterferen with any tmin sigaals, telopbone or telegroph Lines, or other facilities of Railway, the Licensee immedistely
shall disorntinue eparation of asd remove seid grounding system, or taks such steps 43 208y be nacesaary o svoid all such tmerference. . Liconsee further
g bo indexnily aod seve harmlew Ballway from sud against any damages, clalms, lomes, suits o expenses in sy msnner asising from or
growing out of interference with the signals, telephnra ar telrgraph lines of Railway by the operation, use or eaistence of any such grounding aysters.

Asricey 8 The Lisenses farther coveoonts and agrees aé alt times during the exislence of ald pipe Mne upon the premisss of Radlway tokeep ead
maintain the sodl over the same thoroaghly compactad, and the grade oven with the adjacent surface of the ground, and that Yicenses will at all timas
reloase, protech, ipdamnify asd save hammlecs Railway from all clatma, demasds, judgmenta, lom, coets and expenses, for njury 60 or death of any pemsa,
"h.grm.uthgmmdnymwmwm(in&udin;bothputhhmw.mdthdxmployu),mmmmmﬁ?n
c,mwamvwammmmmmmmmwmmnw,m we or removal of caid pipe
line ar the subsidencs of sell over the sams whether anupod by the pegligence of the Railway, ita sarvacts or atuployes, or otherwiss.

Arrocza 6: I Liosoase ahall well and Saithfully copply with oll the terms, covenants, and ¢dditions herein vet forth on the part of Licczmee t0 be
oboerved and oomplied with, the license hesein grantad by Ralway aball continue in forcs to ithe full explration of the period of one (1) year from the
MW,MM@WWmmluthndxty(ﬂmdlm'wdﬁuwﬁnbydthcwtywwthnhﬂ;MHL&MM
&nhpu{omuyolthnaammhnm‘nmﬁud,qunmnwtherkhtbmmthhlmh&ﬂ&ndﬁ&oum. Any notice
berein provided for ahall be sulficiently givea snd delivered if mailed in an eavalope pmperly stamped sod addreased to Licensos. Upon the temination
of this licanse (& ARy of the mades herein provided for, Licendes chall, st its Own expense, upon heing notiSed s to do by Ballway, remove mid pipe _
line from sad premises, and resicre the grousd $ & safe and level condition, snd in eate of its failure 20 to do, the Railway may at ite option, either
Temove the sald pipe Une from said premises ot the sole expenss of Lissasm, or disconnect the same st palnts whene 1% snters wnd leaves the mid premises. !

Awrices 7: The Licenses shall not tzansfer or asnign this Neense without the written consent of Railway. The seid licecvs shall be hinding upon the
beirs, paatial repreacntatives, sueceasars and assigna of the pertiss bereto.

Tn Wrenxas 'Wexanos, the partiea bareto have caused thin sgreement to hmﬁdmﬂnayudywﬁmwm
ATTEST: ,
_— PORT WORTH AND DENYER RAILWAY COMPANY,

Bacretary.

By, .~ ———

ATTERT: - Hust Jo B Fres,denf
-~ Licensss,

APPROVED 48 TO FORM: By _ ’ ‘ '

: Ta
Bowommended:* A )
T L e - Gerneral SO SErRiBPEEL TS E

5 "ff,”! Cormwmsersncatsons wSeswal
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PIPELINE PERMIT L T

- No. 3191-12025 , iy i COPY N |

THIS AGREEMENT, mede this 25¢th doyof _80T11 4o 91 porie.

BURLINGTON NORTHERN RAILROAD COMPANY, 2 Delaware corporation, hereinafter called “Burlington®, and

lains Coonerztive 0il 1 , hereinafter called “Permittee”, whose address is
2901 Avenue A Lubbock Texas 79408 )

WITNESSETH: N

. Mlngmn, for and in consideration of the fee herein provided to be paid by Permittee to Burlington,
and of the covenants and promises hereinafter made to be observed and performed by Permittee, does hereby
grant to Permittee license and permission to excavate for, eonstruct, maintain, and operate

Overhead Conveyor Structure o

herginafler referred o as “fadility® upon, along or across the right-of-way of Burlington, undem'lnh the
‘surface thareof, and under the tracks of Burlington, a5 the case may be, ator near _Lubbock

Station, Inthe Coumtyof _Lubbock = State of Texas to be located as follows, to wit:
MP 359.0
. asshown __ ino Red on the piat attached hereto, marked

(Exhiblt “A™,deted Maroh 61901 and by thisreference made a part hereof,

Permittee In consideration of such license and permission heraby covenants and promises as follows:

1. For this Permit, Permittee will pay Burlington, in advance, the sum of four Hundred Fifty Dollars

_ (5450) for the entire ime this Permit remains In effect and Permittee will also pay or relmburse Burlington for

. a1l taxes and assessments that may be levied or assessed against said Fadlity. Burlington reserves the right to

change the fee on future Permits at any dme without notice. This provision shall in no way affect Burlington's
right to terminate said Permit pursuant to Paragraph 10 hereof. .

———— & P T T
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2 Penmtue at Per@lttee‘: sole cost and expente, shall excavate for, construct, reconstruct. maimain
and repalr sald Fadlity placing seme in accordance with the specifications provided in application dated
February 4 1991 , heretofore approved by Burlington. Permittee sfiall filt in the excavation and
restore the surface of the ground upon which tha Facility is located o jts previous condition subject to the
Division Superintendent’s approval, Said Superintendent shall have the right at any'time when in hisher
judgment it becomes necassary or advisable to require any material used in the work to be ieplaccd with like
material or with material of 3 moee permanent charactar, also to require addiional work or change of location
of sald Facility as a matter of safetyandror appearance, or on sccount of additional tracks being laid, change of
grade thereof, construction of & building, or for any other reasan whether or not connected with the
operation, maintenance, or imgrovement of Burlington's railroad, all of which shall be done at the expense of

Permittee in the manner herein provided. . |

3. Permictee shall give to the Division Supsrintendent at least two (2) days advance notice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
location, or removal of said Fadlity, and shall conduct said work in md"'amamf“ﬂottoiﬂtﬂfefewi‘mﬂﬁ |
maintenance and operation of Burlinglon's railroad. ) ,

4. * Inthe event that Burfington, at the request of Permittes, agent, or contractor of Permittee, or for ¢
the protection of Burlington property and operxtions, does any work, furnishes any material or flagging
service, or Incurs any expense whatsoever on account of the excavation for, construction, reconstruction,
maintanance, repsir, change of location, removat of the Fadility, or otherwise, Permittee shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. if the excavation fer,
construction, reconstruction, maintenance, repair, change of location, or removal of the Fadility, requires any or
all of the following work: ramoval and replacement of track, bridging, protection of track, or ether railroad

" facitities by work or flagaing, englneering, and/or supervision, such work is 1o be performed by Burfington
employees and the cost borne by Permittee. o

'.5 (o) Fiber optic cable systems may be buried on Burington’s proparty. Permittee shall telephone

Burlington 8t 1-800-533.2691 (a 24-hour number) to determine If fiber optic cable is buried anywhere on

~ Burlington's pramises 1o be used by Permittee. If it is, Permittee will telephone the telecommunications '
company(ies) involved, arrange for a cable locator, and make arvangements for relocation or other protection '
of the fibar aptic cable prior to beginning any work on Burlington’s premises. In addition to the lighility terms
wisewherc In this Agreement, Permittes shall indemnify snd hold Burlington harmless against and from all cost,
lisbility, and expanse whatsoaver (including, without limitation, attomey’s fees and ¢ourt costs and expenses)
arising out of or in any way contributed to by any act or omission of Permintae, its contractor, agents and/or
smployees, that causes or in any way or degree contributes to (1) any damage to or destruction of any
telecommunications system by Permittes,wnd/or ts contractor, agents and/or employees, on Burlington’s
property, (2) any Injury 1o or death of any person employed by or on behalf of any telecammunications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or
cause of action tfor allegad loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication company(ies).

6. In the event any cathodic electrolysis or other electrical grounding system is installed in cannection
with the Facility which, in the opinion of Burlington, interferes with train signals in any way, telephone or
telegraph lines, or other facilities of Burlington, Permittes, upon being informed by Burlington of such
intorfererce, shall forthwith discontinue pperation of and remove 52id grounding system, or take such steps o3
may be necessary to avoid and efiminate all such interference. Permittee further agrees 1 indemnify and save
harmiess Burlington from and against any damagaes, claims, losses, suits, or expenses In any manner arising from

™~ or growing out of interference with the signals, telephane, or telegraph lines of Burlington by the operation,
. use, or existence of any such grounding system. ‘ ,

FRvo.
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7.  Parmittee shall snd hereby releases and discharges Burlington of and frem any and all liabitity for
damage to or destruction of said Facility, and any other property of Permittee located on o near Burlington's
premises, snd shall and hareby assumes any and all fiability for injury to or death of any and all persons
whomwever, including officers, employees, and agents of the parties hereto, and loss of or damage to
property to whomsoever belonging, indluding property owned by, leased ta, or in the care, custody, and
contrel of the parties hereto, in any manner arising from or during the excavation for, construction,
reconstructon, use, maintenance, repair, or removal of said Facility, however such injury, death, less, damsge,
or destruction aforesald may occur or be caused, and shall and hersby does indemnify and save harmiess:
BU‘“W of .ﬂd from any and aff dal'm!. demandl, suits. aajm damage" mwgﬁ‘s. iudgm‘ml costs, or
expenses srising or growing out of or in connection with any such Injury, death, loss, damage, or destruction
sforesaid. Permiteee further sgrees to appear and defend in the name of Burlington any suits or actions at law
brought agalnst Burlington on accaunt of any such personal injuries or death, and loss and damage to or
destruction of property, and to pay and satisfy any final judgment that may be rendered against Burdington In

“any such suit or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT 8E AFFECTED BY THE FACT, IF [T 1S

A FACT, THAT THE LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGUGENCE OF BURLINGTON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE.

+ & Permittoe shall not transfer or assign this permit without the written consent of nunlugmn._

9, . ﬂothing hereln consined shall imply or import a covenant on the part of Budlington for Quiet
enjoyment. , .

10, Itis expressly understood and agreed that Burlington may at any time carcel and terminate this
license and permission by giving to Permittae thirty (30) days written notice of its intention to cance] the same
and at the expiration of such notice this license and permission shall terminate, Upon receipt of such notice and
bafore the explratlon thereof, Permitiee, under the supervision and direction of Burlington’s Division
Superintendent, or his authorized representative, shall remove said Facility from the right-of-way of Buriington
and restore the right-of-way and premises of Burlington in a manner snd to such condition as shall be
satlsfactory to said Superintendent. If Permittee fails 10 remove the Facllity and restore said rightw-ofeway to
such condltion within said thirty (30) day period, Burlington at Its option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Burlington the cost and expanse thereof.

* 11, Upon Aany fallure of Permittee to punctually and strictly observe and perform the covenants end

'pmmim made herein by Permittes to be kept and performed, Burlington may terminate this agreement on

© - ————

ten (10) days natice to Permittes, remove said Faclity, and restore said right-of-way to its previous condition at
the cost and experse of Permittee.

* 12, Any notices given under the pravitions of this agreement shall be good if properly deposited with
the United States Postal Service addressed to Permittee at Permittee’s post office address above statad,
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13. The ficense and permission herein granted is subject to permits, leases, and licenses, if any,

FRUM: GARY MOLAREN 806 788 1807

TO: 12065463739

NCFARLAND PC . B6-88-86 10:51
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harstofore grantad by Burlington affecting the premises upan which said Facility is located.

Subject to the foragoing pr?visiom. this Agreement and all of the covanants and prarmises thereof, shall
{nure to the benefit of and be binding upon the parties hereto, their respective executors, administrators,

sucoessors, and assigns.

IN WITNESS WHEREOF, Burtington and Perm:ttoe have executed this agnoment In duplicate as of the
day and your first hareinabove writtan.

BURLINGTON NORTHERN RAILRCAD COMPANY
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IS AGREEMENT, made this ___ 25¢1 dayof _April L1991 between

PIPELINE PERMIT
o 4y
91=-12021 RALROAD

BURLINGTON NORTHERN RAILROAD COMPANY, 5 Delamarc - - . it
Flains Goopararive 041 M11] ' corporation, hersinafier calied “Burlington*, and

, hereinatter called “Permittee”, whose address is

hcmim%‘u referred to as "Fadlh;y" upon, along or across the right-of-way of Burlington, u'ndtmeath the

surface thereof, and under the tracks of Burlingtan, as the case may be, ator near Tobpory < :
, Station, in the Cobinty of Lubbock s Stataof _ Texas , 16 balocated as follows, to wit:
MP 359.0] ’

a8 —In Rad : on the plat attached hereto, marked

Exhibit "A", dated March 6 1991 s 814 by this reference mada a part hereof.

ttee In consideration of such ficense and permission hereby covenams and promises as follows:

For this Permit, Permittee will pay Budington, in advance, the sum of Four Hundred Fifty Dollers:
(3450) far the entire Ume this Permit remains in effect and Permittee will 8lso pay or reimburse Burlington for
all taxes\and sssessments that may be levifd or assessed against said Fadlity. Burlington reserves the right to
change the fee on future Permits at any time without notice. This provision shall in no way affect Burlington‘s
right 10 terminate said Permit pursuant to Paragraph 10 hereof.
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} 2. Permittee, at Permittee’s sole cost and expente, shall excavate for, construct, reconstruct, maint: .
- aggbnpalr .-.?;ks1 s;clility pladng same in accordance with the specifications provided In lpplluﬁo:a m
TUary ~—v heretofore approved by Burlington. Permittee shall fill in the excavation and

restore the surface of the ground upon which the Facility is located to its previous <ondition subject to the
Division Superintandent’s approval. Said Superintendent shall have the right at any time when in hisher

* judgment it becomas necessary or advisable to faquire any material used in the work to be replaced with like
material or with material of 8 more permanent character, miso to require additional work or change of location
of said Facillty as a matter of safety and/or appearance, or on account of additional tracks being laid, change of
grade thereof, construction of & building, or for any other reason whether or Not connected with the
operation, maintenance, or improvement of Burlington's railroad, alt of which shall be done at the expense of
Permittee in the manner herein provided.

3.  Permittee shall give to the Division Superintendent at least two (2) days advance netice of any work
to be done by Permittee in the excavation for, construction, reconstruction, maintenance, repair, change of
locatlon, or removal of said Fadility, and shall conduct said work in such a manner as not 10 interfere with the
maintanance and operation of Burlington's railroad.

4. Inthe event that Burlington, at the request of Permittee, agent, or contractor of Permittee, or for
the protection of Burlington property and operations, does any work, furnishes any material o flagging
sarvice, or incurs any expense whatsoever an account of the excavation for, construction, reconstruction,
maintenance, repair, change of loation, removal of the Fadility, or otherwise, Permittoe shall reimburse
Burlington for the cost thereof within twenty (20) days after bills are rendered therefor. If the excavation for,
construction, reconstruction, maintenance, repair, change of location, or removal of the Facility, requires anyor.
all of the following work: removal and replacement of track, bridging, protection of track, or other raitroad

. " facilities by work or flagging, engineering, and/or supervision, such work s to be performed by Burlington

employees and the cost borne by Permittee. , s

S. (a) Fiber optic cable systems may be buried on Burlington’s property. Permittee shall telephone
Burlington at 1-800-533-2891 (8 24-hour number) to determine if fibar optic cable is buried anywhere on
Burlington's premises to be used by Permittee. If it is, Permittee will telaphone the telecommunications
companyf(les) involved, arrange for a cable locator, and make arrangaments for relecation or other protection
of the fiber optic cable prior ta beginning any work on Buriington's premises. In addition to the liabillty terms
elsewhers in this Agreement, Permittes shall indemnify and hold Burlington harmless against and from all cost,
liability, and expense whatsoever (induding, without limitation, sttomey’s fees and court costs and expenses)
arising out of or in any way contributed to by any act or omission of Permitise, its contractor, agents and/or
employees, that causes or in any way or degree contributes to (1) sny damage to or destruction of any
telecommunications system by Permittee, and/or its contractor, agents and/or employees, on Burlington’s
property, (2) any injury to or death of any person employed by or on behalf of sny telecommuynications
company, and/or its contractor, agents and/or employees, on Burlington's property, and/or (3) any daim or

-cause of acton for alleged loss of profits or revenue by, or loss of service by a customer or user of, such
telecommunication company(fes). : ‘ :

e .

6. In the event any cathodic electrolysis or other electrical groundlng system is installed in connection
with the Fadllity which, in the opinion of Buriington, interferes with tain signals in any way, tefephone or
telegraph tines, or other facilities of Burlington, Permittee, upon being informed. by Burlington of guch
Imerference, shall forthwith discontinus operation of and remove 33id grounding system, or take such steps as
may be necessary 10 svoid and eliminate all such interference. Permittee further agrees to indemnify and save
harmiess Burlington from and agsinst any damages, daims, losses, suits, or expenses in any manner arlsing from
or growing out of interference with the signals, telephone, or telegraph lines of Burfingten by the operation,
use, or existance of any such grounding system. )
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7. Permittee shall and hereby releases and discharges Burlington of and from an all
damage to or destruction of said Facility, and any other property of Permittee located ont::l:ar 8?:?"::0::
~ premises, ond shall and hereby assumes any and all Hability for injury to or death of any and all persons
whormoever, induding officers, employses, snd agents of the parties hersto, and loss of or damage to
property to whomsoaver belonging, including property ownad by, leased to, or in' the cara, custody, and
control of the parties hereta, in any manner acising from or during the excavation for, construction,
reconsuruction, use, maintenance, repsir, or removal of said Fadlity, however such injury, death, fows, damage
or destruction aforessid may octur or be Caused, and shall and hereby does indemnify and save harmless
Burlington of and from any and all daims, demands, suits, actions, damages, recoveries, judgments, costs, or - i
expenses arising or growing out of or in cannection with any wch injury, death, loss, damage, or destruction :
aforessid. Permittee further agrees 10 appear and defend in the name of Burli any suits of ot low
brought sgainst, Burlington on account of any such personal Injurles or death, and loss and darmage to or
destruction of property, and ta pay and satisty any final judgment that may be rendered against Burlington In
any such sult or action. THE LIABILITY ASSUMED BY PERMITTEE SHALL NOT BE AFFECTED BY THE FACT, IF IT 1S
A PACT, THAT THE LOSS, DAMAGE, DEATH, OR INIURY WAS OCCASIONED BY OR CONTRIBUTED 70 BY THE
NEGLIGENCE OF EURLINGT 'ON, ITS AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISE.

g Permittee shall not Uansfer or assign this permit without the written consent éf Burtington,

9. Nothing herein contained shall imply or lmpott & covenam on the part of aurimgton for quist
enjoyment.

c—————

' 10. 1t is expressly understood and agreed that Burlington may at any time cancel and tarminate this
license and permission by giving to Permittee thirty (30) days written notice of Its intentian to cancel the same
and at the explration of sch notice this license and permission shall terminate. Upon receipt of such notice and
before the éxpiration thereof, Permitted, undar the supervision and direction of Burlington's Divislon
Superinendent, or his authorized representative, shall remove said Facility from the right-of-way of Burlington
and restore the right-of-way and premises of Burlington in 8 manner and to such condition as shall be
satisfactory 10 seid Superimendent. If Permittae fails 1o remove the Fadlity and reftore sald right-ofway to
such condition within said thirty (30) day period, Burlington at its option may remove same and restore said
right-of-way to Its previous condition, and Permittee shall pay to Butlmg‘lon the cost and expense theteof,

i

11, Upon any fallure of Permittes 1o punctually and strictly observe and perform the covenants and
pramises made herein by Permittee 1o be kept and performed, guriington may terminate this agreament on
- ten {10) days notice to Permittee, remove said Facility, and restore said right-of-way 10 Its previous condition at

' the cost and expense of Permittee,

12. Any notices given under the provisions of this agreement shall be good if properly deporited with
the United States Postal Service addressed to Permittee st Permitted's post office address above stated.

L 32
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13, .The license and penmission herein granted is subject to permits, leases, and licenses, i any,
haretolore grantad by Burlington affecting the premises upon which said Facility is located.

Subject to the foregolng provisions, this Agreament and all of the covenants and pron‘u;es thereaf, shall
inure to the benefit of and be binding upon the parties hereto, their respective executors, administrators,
successors, and amgm.

IN WITNESS WHEREOF, Burlington and Permittee have executed this agreement in duplicate as of the
doy and year first hereinabove written.

BURLINGTON NORTHERN RAILROAD COMPANY
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Form 2761

TC’U'PY LEASE

This lnden'rure, Made this S c P— %Y January | - . 19.26....

)

betwean the PORT WORTH AND DENVER RAILWAY COMPANY, hareinafar called the Railway Company, and

seamtn e+« revmemes s rescmssnecocoe DA INS . COOPERATIVE, OIL. MILL -
horeinafter called the Lessos; Witnesseth, : '

P:2r 34

6713

1. Thet n consideration of the covenants and agreementy bereinafter sot forth, to be kept and parformed by the

Lesses, the Ralway Company hereby leases to said Lassce cortain premises situste

st o JaMDROCK. . ... in the County of .. LUDROCK . and State of .__TeXas which

S.P. 22- -
rald promiees a0 demcribed, and the location hereof shown ia Wl outine, on the putnt Neo - v oot 000! S12-8
attachied, and made 2 part haveol, reserving to the Railway Company, it soccessoth, and awigns the right to maintain
and opexate all railroad tracks, now op e3id premises, and the furtber vight io cometruct, malotain and operats other
mailroad tracks upon and over said premises whore the same chall pot iniexfers with the structume of the Lesses. Thw
Reilway Compuny also bereby resarves unto jtaell, iis sucoesscrs, ssddams, and licensees
and renew such plpe [ines, sloctric traneruission lines, talephons lincs, telagraph. lines, signal
like character as may exist upon, under, or over said premises ss of the date of this lease, ond from tims to time to ou-
strace, operats, malntain, and rensw such edditional facllities of the same , in such
mannar a9 wil not interfers with the wae of seid premises by Lassee for the purposs hercinafter specitiod, it belng agreed
that this lease is subject and sabordinate 1o sny and all rights grantad by ths Railway Compeny for any such lines and
facliitios, and the Lossos bereby relesoes the Raitway Company from any and all loss or damage which the Lessed may
tustaln on account thersof, :

2 TO HAVE AND TO HOLD the ssms from..J20U8ry 1, 1976, and thereafter
wotil mach time se this lease shall be texminated as hereinafior provided; and the Losses in considerstion of the Jeasing of
(o premises as sbove set forth, covenants and agrees to pay to the Raillway Company as rent for the stzae the eum of

_ONE HUNDRED TNENTY~FIVE AND NO/100ssmommcmsommmmne oo eemememmmeyy g 12500

g
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i
;
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POT orun ATIDMIL.... paysbla as follows:....Annually, .in.advence

Tho yont for said premises shall be subject to vevision at lotst onse evecy two (2) years during the time this leawo shall

-mndmnhﬂm .

8. It is furthar agreed that the premises hereby leased are to be weed by the Lemee for building. encroachment,

..drainage, ditch and.fence. : ‘
ouly; that all the provisicns of law applicabls to surh use shall be fully observed, and that the Lessee will not do or pexmit
to be done, upon eaid prewises, anything forbidden by law, and will malntain und keep mid pre;ises, fenoes, buildings
and appartenances s good repair as well an keop all catoh baxins and vaults thereon and the streots and sidewalls sdjoin-
ing sach precalsws bn proper candition and as may be sequired by sy lsw, ardinance or direction of public officials, and
whenever roquired by =id Railway Company 80 to do, will oover all bulldings with at least one coat of mineral paint of
such oolor a8 the Faflway Company may direct. :

4 Al Luldings, structures, facilities, fenoss. and objects of ewery kind and chasctar oonstructed, maintained,
repaired, sxtended, or roccmstmcted un the premises shall bave both side and vertical cleammess of the track or tracks
as those artablished by the Rallroad Commission of Texas, and Lecses hereby promises and agrees to observe such dear-
anowe at all thoes. ’ v ,

5. Tho Losses also cowmants and ‘agrees to pey all state, county, and sumicipal taxes or spexial assesmnents that may

be upou the improvements and property vwned by the Lasses an or aboat the derateed premises during the contin-

‘e of this lasoe, And in case ary taxes axe levied on the premises as & whole, the Lasas shall pay such proportion of

the saxe as the valos of any fnprovements or property ownoed by the Yeasor on or about said premises begts to the valip

(R ——
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of the antire premises, In the event that the premilses herchy demised, or part thereof, shall be subjected

clsl amcemment for any public improverent of improvements, the reatal h:gn resarved and stipulated to be ::i:n fym
Lessec shall be sutomatioally incresssd by an mmount equal to 8% per annum on the total mmount of sssceatnent: and in
case any guch special ssesamont is leviad as a Whole npon premises of which the premises hereln demised ere only ¢ part,
ﬂu.uundh_-uchcu.ﬂmnnuhenh_mendwdlﬁmﬂawbb‘pddhy,thelmﬁm!baumﬁunyw
by an amount equal 1o 8% of that portion of the \otal amount of such assesement aa the valus of the premisee hevein de-
benrs to the total value of the pramises upon whith such special scessment js levied.

.13;? t{:}&: ):“ a‘r:: dﬂ:;:y e;tbar‘(m) g‘a‘vﬂy m.l;‘:mh te ﬂ;chh lease ot apy tee oFMXX.... . o
upon other pa s writien notice of termination;: provided, howewr, that rent adall be paid
by sald Leswes to the date of termination Bxed by said noties: end If rent bas bheen paid in ad the rticoate
amount for the unexpired term shall be returnad to the Leasee. , paid vance prope

7. If undsr the laws of the United States or any state in which these premises are looated, publi tribunal
now has, or doring the term of this lease shall have, the right to require thcpuminadm of this 1&, m"’u may
be terminated by such public body vz tribunal it accordance with law,

8 And the Lestes further agrees to euse, during the continuance of thix lease, the policies of fixe Mpurance on the
ures 0f Lessss and the contents therec! whether the property of the Lagsee or of others upon or sbout the demised
mmiaumduponotbugmwny of Loasss upon or about the demised premises or there lacated with the consent of Lassee
to be s0 written thut in the

the Roflway Company.

8, Upon the termination of this lease, by notice 38 uforesaid, or otherwise, the Lesssa ahall gt onoe remove fremg the
premises al) steactures snd property not belonging to tha Raflway Company and restors the demised premises to gubstan-
tially thalr former state, and in case of fallure w0 to do thu Raflway Company may tar down or rumove the sume and
restore sald premises ot (he expens of the Leases without any liability to damages therefor in any respect whatsoever.

10, It is understood that the movemsent of railroad locomotives and oquipment and the epemtion of the Raflway
Company's rallrond Involves sompe rlsk of fire, and the Lesseo bereby aswumses all raponsibiity for, and agress to indem-
nify the Rallway Company apalnat, loas or damage (o property of the Lesses or to property of others upon aaid premnises,
regurdless of mailread negligence, arising from fire caused by the operstion of locomotives or milroad equipment, or the
nﬂnad.o:ncxmtlnndni‘ ty of vaid premisss; but this assumptios snd indemnlty shall not apply to property of the
Railwsy Company, ot to rolling stock of the Railwey Company or others, or to shipmunts in the covree of tratuportation.
The Lecose 810 agrees io indemnify and hold bsrinless the Ruilway Compuny againat all liability, claims, or loss because
of dumape to or destruction of property of. or injury to or death of, all persons whomaoever, induding tha parties beroto
wand thelr employes, while on or in the vicinity of said premisss, whan caused by any act or owlmion of the Lascen, ity
snployes, or agents, end if any ciaim or Hability other than lrom fire shall arise from tha jeiri or oncurring negligeuce
of both partdes bereto, it aball be bome by them equally,

11, In the event any purt of said premises is used for the loading, uxloading, sterage, or other handling of any in-
fiagzrable lquids or petrolenm products, Lessee shall observe and coxeply with all applicable rales published from time to
tima by the Association of American Railroads or any successor sgency relating thereto, and with all -applionble laws and
regulations of State and low] suvernments ragulating loading, unloading, storage and handling of infiammable liquids and
the bonding and grounding of rallway tracks where such loading or unloading is perforrued, which laws, rules and regu-
lations are bereby made » part bereof as ully as if written out hercin, Leases alio agrees that such losding and wm-
loading ghall bs done only through doma openings ox cars, and that the ruils on which the cars stand sball be bunded
gnd groundoed fo the piping system uesd in connection with such loading or unloading, and insulated rail joints inatalled
where thare Iy evidence of atray electric currents, all at the sxpenve of Losms, snd ingmngu_rnﬁn&&mh !;»Bm'l—
way Company, Lesses agrees to indemuify the Rallway Comnpany against ull loes or tlaims ariving out of ar resulting from
failure of Lesses o observe and vomply with the provisions ol any of said laws, xules or regulations, or fhe requirements

of this paregraph.

Yossen 4 that artificial lighting in pump houses, warchouses, or vther enclosures where cil or othar ine
m&uﬁuﬂmﬂ‘xnqumwﬂminunb-ohueﬁ;indmhmu.eluﬂhbyohuﬂdty.and

.k

event of any destruction or damage by fire, no insurance cumpany shall have recourse againét

P:28/34
713

all electrical installations on sasd premives ehall conforma to and be maintaiped in Becordance with the provisions otmth& .

carrent “of the National Electrical Code with respect to Class I hasardous locations, snd also in accordance wi
mdm.:amdulﬂ mﬁuhb loca) ordinamess and Btate and Fodaml laws regulstiog electrical {sotallations,

. The Lessea accepts gald premises, ferces and buildings and appurtenances in their exioting state without any
mu:iw, express oY inp[:iod. of their present or future fit, safe or babitable condition, and the Railway Company shall
be undar no obligution fo0 repair or support the same o perform any duty in respect to the same imposed by common or
statutory Inw or public authority.

the fallure of the Lossae to prompily pay the rent herein reserved as and when the same shall became
Mﬁyﬁ&nﬂbﬁm parform any of the cihar covensute and agreements herein stipulated 3
cheerved, ihe Rallway Company may without demand or notice immediately or at any time thereaftur enter into and
sald premiocs and repossess the same as of ifs forror estate and expel the Lassee and thooo damn;mduhmmd
remove thair effeqts (forcibly if pecessary) without being guilty of trespass or subject to lishility for damages and without
prejudlce to any other remadies then existing in favor of the Railway Company.

Raflvmy Com stall in addition have & Lien for the yent hereln reserved, for tha -
lme,:a xmmpmmgvmbmdmlﬂm property, iudgd‘mzhonnl_nldm&ampﬂmm

s
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16. Thls lenso shall not ba sasignad, nor shall s0ld premises, nor any part thereo!, be sublet, nor ghall the Lesses con-
sant that the aame be used or occupied by any party other than the Laguce, without the prior written congent of the Raile
way Company, I sny of the foregning conditions are violated, all of the provisions of this lcase shall be binding upon
such sssignes, sublessce, user, or occupant, and the Letses horeby guarantecs the performance of all such provisians by

" any euck amsignee, sublessee, user, or occupant. Nothing in the Jast sbove sentence shall be deerned to be a waiver by the
Ruflwey Company of the yestrictions set forth in the ftint sentonce of this paragmaph. The provisions of this paragraph
ocustitute 8 part of the consideration without whith this laase would not have been made, ard said provisions, and each
of tham, shall nun with the land bereby leased,

§
17, The Lessee will, at bis own expunse, correst at the direction of the Railway Company any drafuage problems oc-
easfoned by oonstruction on said premises of any sdditional buildings or facilitis, -

18, Aaynoﬁaebhe:ivannnda:ﬂﬁslnnlhaﬂbnfﬂdcnﬁygimmddouwndifmaﬂsﬁnuomdampmpedy

w “d .ddmd to dm Im ‘t Po 0- BOX 1889 ,‘.“!.'.UbeCk. TEXBS. 79408.
or to Fort Wocth and Denver Railway Company, Fort Werth Club Building, Fort Worth, Texas 78101

19. Lesseg shall comply with all applicable laws and ordinances and all rules, regula-
tions and requirements of any Governmental authority promulgeted thereunder controlling
environmental standards and conditions on the premises. If, as a result of the Lessee's
occugancy of the premises and {ts operations hereunder, any such law, ordinance, rule,
regulation or requirement 1s viclated, Lessee shall protect, save harmless, defend and
indemnify Lessor from and against any penalties, fines, costs and expenses, {ncluding
Tegal fees and Court costs incurred by Lessor, caused by, resulting from or connected with
such violation or violations. : o :

20. It is hereby understood and agréed that Lessee will observe fourteen{14) foot
clearance from centerline of nearest Railway Company track in the construction of fence,
s indicated on print attached hereto. ' _ ‘

21. It is hereby understood and agreed that this Lease cancels and supersedes Lease
No. 3661, dated August 23, 1961. ‘

mmmthmw'hme&hmtﬁehyﬁdmﬁmmm

Attastt T WORTH AND DENVER RAILWAY COMPANY
- By v J LML .
: I» Maneger, Industrial Development

*Z ‘
and Real Estate

pwrn | _PLAINS_ COOPERATINE OIL MILL _ oo

Attest: "
e /zrrm by, ' _ XBy AJ@Z/» HaZe

fort” Seetty lts  UREmc |
ST

Attomey for Radlway Campany

Recommended:
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This Indenture, ade tis .. 13th . day o February .. .oey 1.9

between the FORT WORTH AND DENVER RAILWAY COMPANY, borinafter called the Railway Company, and
PLAINS COOP OIL MILL, INC.

WA e mes wiann ey, 500 Lo ot - . i e

harvinafter celled the Lessee; Witnassoth,

L That In consldemtion of the covenants and agreemeniy bareinafter sot forth, o be kept and perdformad by the
mmmnymmmwhmwmmmm situats

et eneJUDBOCK o rmamscmrrns - i e County of Lubchli and Brate of Texas . which
S.P, 22-11551313—
nﬂpmimandﬂaﬁdmdmhuumtmmmmmwﬂme,mhmht [ TR 7 .
atiached, and made & part hereof, reserving @ the Raillway Company, mnmmmmewumm
and operste all nailroad tracks, wow on said premises, and the further right to comstroct, maininin and operate other
milrosd tracks upon Mmuﬁbrﬁs&wbmﬁewdnﬂmtm%mmdh!mm
Rallway Company mmmmiwmwn,mmummm:

mommmm“muhmuﬂiﬁudﬁemwnwmmmm'
manner ae will not jnterfers with the use of sald premises by Lessos Sor the purpose bereinafter specifisd, it being agrond
that this Iease is subject and subordinste to any and all rights grauted by the Railway Cowmpany for any such lines and
ﬂqmmmm&ymmmﬂmmwm:wdaﬂlmwmwm&bI.aaaamy
sustain o socount thatec, - '

TO HAVE AND 0 HOLD the sme frocn.. March 1, 1979, and thereafter
unﬁllud:ﬂnouﬂlhlnumanashMerndmmemm&ndmwud
the premnisas as above set forth, covenants and agrees to pay io the Raflway Company as rent for the sama the sum of

ONE, HUNDRED FIFTY #mmmezo-ome- SeImmIIIIIT I I I I Doy (8.150.00 )
. - ANNUM,....... Dayable as follows:,, axmuanv. in advﬂﬂce ..‘....'....., - vt 4

ot o e

The rent for sald pramises aball be subject to ravision st lssst cace every two (2) years during the time this lease aball

continue in effoct.

8. It is furiher agreed that the premises hereby leased are to be used by the Lesces for
__= construction of concrete road -

-----------

>

wner

only: um.ntb.pmvlmmdhvahabiebtudmdmhhuyomwthtmlmwﬁlnﬂdowmmﬂ
to be done, upon sald premisge, anything forbidden by law, and will maintaln xnd keep said premises, fances, buildings
u;.dgmwmmdmxuﬂuﬁpﬂaﬁmmwmmmnmmmmmm
mgmd:pmhumpmmmhmmdnwhmmudw“th,admordhewmdmm and
whanevar required by eaid Ratlway Compeny so to do, will cover all bulldings with at lesst one ovat of vdoewl paint of
sach color as the Railway Oompany may direct.

4 All bofddings, stractures, mzmuwormqmmummmmw
repaired, extoudsd, or reconstructed on the premises shall have both alde and verticsl cemrancos of the treck or tracks
ummwwmemmcmmmdmmmMebmedammMnddm
ances at all times,

8. ‘The Loawes also covenants and agrees to Day all state, ominty, and municipal taxes or special asscssments that muy
hvhduponthhmmuwpmmmmmelmnmorlbm&e&mhdmdnﬂn‘bm
md%“ﬂmwm“m!«ﬁnmmucmmmm pay such proportion of
the samo a3 the walue of any improvemests or property ownad by the Lessoe on or about snid promises beaxs to the value
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of the extire premises. In the event thet the premise hoxeby demined, or any part thereof, ghall be subjecisd to any tpe-
cin} asseasment for any publio improvement or improvements, the rental berein reserved and stipulated o be paid by the
Lecooo shall be automatically increased by an amount equal to 6% per annum on the lotal amount of sssexsmant; and in
case any such special asscsymont ie Jovied as a ¥hole upon premiocs of which the pramises berin demisod are only a part,
then and in soch casa the rental herein amd stipulated to be paid by the Lesecs ghall be automaticnily increased
by wn amount equal to 8% of that portion of the tolal ameunt of wich assessment aa the value of the premises berein de-
wmised boars 1o tha totnl value of the prersises upon which such specia) assesmment is- lavisd.

8 It;s further agreed that either party may lerminate this lease at any time MO.......... ..

upon: the other party thirty (30) dayx’ writtan notics of such termiration; provided, , that rent shall be paid
bﬁiﬁm Lessee to tha date of termination fxsd by said notice; and if rent has besn paid in advande, the proportionate
amonpt for the unexpired tarm shall be ! to the Lossoc.

7, It under the laws of the United States or any state in which these promives sre located, public body er tdbunal
now has, or during the term of this Jease ehall have, the right 0 require the texmination of this jease, then this lease may
be tarminsted by such publie body or tribunel in accordance with Jaw., )

8. And the Lessee further agrees to causs, during the continuance of this loase, the policies of fire {ngurance ou the
structures of Lesees and the contents thereof whether the property of the Lessee or of others upon or about the demised
premiscs and upon other property of Lames upen or about the demised pramises or there located with the ccnuent of Lennee
o be 3o writtan that in thie event of any destruction or damags by fire, no inrurance company shall have recourss against
tho Railway Company.

9. Upon the termination of this leass, by notioe as aforessid, or otherwise, the Lessee shall at onoce ramove from the
premises all mnumaﬂmwnymtbdonﬁummmﬂwu Campany and restors the damised premises to substan-
tslly thely-former state, in case of failure sc to do the Rallway Compesy oy tear down or remove the ssme and
restore sald premises at the expense of the Lessos without any Lishility to damages therefor in any respect whnmtsosier.

10. It {s understood that the movement of reilroad locomotives and equipmant and the operation of the Rallway
Company's reilroad {nvolves sorpe sisk of fire, and the Lesowy hereby sasumaes all responsitdlity for, and sgress to indem-
olty the Rallway Company agsinst, loss or damage to property of the Lesse of to property ef others uporn mid premises.
regardless of railroad nagligenocs. aring from fire caused by the oparstion of locomotives or milroad equipment, or the
railrond, ou or in ths vicity of sald premises; but this assumption snd lndzmnit?' shall mot epply fo proparty of the
Rallway Company, or to rolling stock of the Railway Company or others, or to shipmants in the course of transportation.
The Lessse also agrees to indemaity and hold harmless the Ralway Company sgainst all Babillty, clairos, or loso because
of damege to or dastrugtion of proparty of, or infury to o: daath of, all persons wharmsosver, induding the jeg hereto
and thedr employes, while on or in the vicinity of sxid premices, when caused by &ny act or amission of Lemsos, its
amployes, or ageots, and i any claim or liabdlity other than from fire shall arise from the §eint oy ocnowrring negligence
of both parties hereto, it shall be bomme by them equally.

11. In the event any part of said premises i used for the loading, unloading, atorage, or other handling of any fn.
flammoble Liauids or petroleum products, Lessee shall observe and comply with all applicable rules published from time to
time by the Association of American Railroads or sny wacosssor agency relating theroto, and with all applicable laws

of Stats and local govarnmants regulating loading, unloading, storege and handling of inflamumalie and
the bonding and grounding of railway tracks where such loading or unloading is performed, which laws, yules and regu-
fations ure hereby made & part hamof as fully as if written out haretn, Lesges also agrees that such loading and un
laading shall be dane only through dozse openings on cars; and that the rally on which the cars stand shall bo bonded
sud grounded to the piping systam used in connection with such Joading or unloading, and insulated rail joints installed
whare there Is evidance of stray electric currants, all st the expenso of Lessee, and in & manner satisfactory to the Rall-
way Company, Lessee agrees 1o indemnify the Rujlway Company against all lass or claims arising out of or resulting frem
fallure of Lassss to chaarve and cxmply with the provisions of any of seid laws, rules or regulations, or the requircimeats
of this

12, The Lessos agreen that axtificlal lighting in pump houses, warchouses, ox othar enclosures where oil or other in-
flammable fuid suppile are handled or stored, except whan in unbroken original contginers, shall b by «lactricity, and
all alectrice] jostallations on said premises shall conform to and be mainiained In acoordance with the provisions of the
current odition of the National Blectrioal Code with respect to Clasa I hagardous locations, and also in socordance with
requiremants of all applicable local ordinances and State and Federul laws regulating electiics] installations.

18 mm-uupfhuidpumimtmudwldha and appurtepances In thaly existing state withcut any
wirmnty, express or implied, of thelr prewent or future fit, u!eorh:&hhl_ﬁ condition, and the Railway Quopany ehall
be undee ne obligation to repair or support the sume or yeeform oy duty in respect to the samg xposed by commom oz
statutory law or public authority. )

14. Upon the failure of the Lowos to promptly pay the rent hereln rossrved ws wnd when the same eball become dus
and DAy o, or to haithfully perform any of the other covenants and agreccoents berein stipulsted to be by said Lessee
obeerved, the Rallway Company may without demand or notice immediately or at say time thersafier enter into and
sald precaises and repossess the same as of ity former astate and expal the Laeses and those daiming wnder him
nmonthdrcﬂ-ch(!otd\:lyﬂmq)‘ﬁthmthmgwﬂwcfhmurmbymtommm without
prajudios to any othey remediss then existing in faver of the Railway Compeny.

and

: mmeCmpunyMbldﬁﬁxh::nlicntarmmm::uwed;umthemhmo!mh
loasq, upon all érops grows, improversents ma: porsonsl property, including household goods exempt from
&o‘:dmuulmmedorbmsklumwcuiddmlndpmhuduringtbewnﬁnmmdthislnu. :

* .
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16, This lease shall not be assigned, nor ghall ssid premises, nor any part thereof, be sublet, nor ghall the Lessce con-
sent that the asme be used or occupied by any party other than the Lesoce, without the prior written consent of the Rail-
way Compeny, 1f any of the foregoing conditions are violated, nll of the provisions of this lease shsll be binding upon
soch sggignes, sublevsse, User, or cocupant, and the Lessee hereby guaraniees the performance of all such provisions by
any such assigues, sublemaes, user, or occupant, Nothing in the last above sentence ghall be deemed to be a waiver by the
Railway Company of the restrictions set forth in the first sentence of this parsgraph The provisions of this parsgraph
constitute & part of the conslderstion without which ¢his lsase would not have boen made, and wmid provisions, and each
of them, shall run with the land hereby leased. ,

© 1%, ‘Tha Lemes will, at his own expense, correct at the directlon of the Railway Company any drainage problems o
caxioned by construction on said premises of any additional buildings or faclities.

18, Any uotice to be given under this leaze shall be mufficiently riven and delivered if mailed In an envelope pmw

..........

or to Fort Worth and Denver Railway Company, Fort Worth Club Building, Fort Worth, Texas 76101,

19. Lessee shall comply with a)l applicable laws and ordinances and all rules,
regulations and requirements of any Governmental authority promulgated thereunder
controlling environmental standards and conditions on the premises. If, as a re-
sult of the Lessee's occupancy of the premises and its operations hereunder, any
such law, ordinance, rule, regulation or requirement is violated, Lessee shall
protect, save harmless, defend and indemnify Lessor from and against any penalties,
fines, costs and expenses, including legal fees and Court costs incurred by Lessor,
caused by, resulting from or connected with such violation or violations.

20. This Agreement is performable in Tarrant County, Texas, and Lessor shall be
entitled to recover its reasonable Attorney's fees in event of default hereunder.

IN WITNESS WHEREOF the parties have executad this instrament the day and year first abova written,

Attest: . FORT WORTH AND DENVER RAILWAY COMPANY .

(/Becretary. I Manager, Industrial Development & Real Estate -

Jrniing | PLAINS00P OIL ;fm_, INC.
| - = 7 BY.. %% ] M&A\
. «7;:¢(54»4hk4(§ Q,)‘;EL(4/4Z:L«u~—r I?i1~C¢Q¢¢p(5:,;:ZfL'-

App;?bhm: '
oxda o

Attornay for

Recommended:

A —————. o A 4§ 5
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