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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34953

MIDTOWN TDR VENTURES LLC
- - EXEMPTION TO ACQUIRE LINE —
AMERICAN PREMIER UNDERWRITERS, INC,,
THE OWASCO RIVER RAILWAY, INC., AND
AMERICAN FINANCIAL GROUP, INC.

MIDTOWN TDR VENTURES LLC’S
MOTION TO DISMISS
VERIFIED NOTICE OF EXEMPTION

Midtown TDR Ventures LLC (“Midtown”) hereby moves for dismissal of the
Verified Notice of Exemption (the “Notice”) which Midtown is concurrently filing with the
Board. That Notice seeks an exemption in fegard to Midtown’s acquisition of certain assets
related to Grand Central Terminal in New York City and the “Harlem-Hudson Line” (which
accesses the Grand Céntral Terminal) (collectively, the “Subject Properties™) from American
Premier Underwriters, Inc. (“APU”)'; APU’s wholly owned subsidiary, The Owasco River
Railway, Inc. (“Owasco™); and APU’s parent, American Financial Group, Inc. (“AFG”)

V (collectively, the “Sellers™).”

] APU is the successor by merger to The New York & Harlem Railroad Company (“New York & Harlem™),

to which some of the Subject Properties are titled.

“

Factual references made in this Motion are derived from the Midtown Notice, and supported by the
Verification of that Notice.
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As explained below, none of the Sellers conducts any rail transportation services
(freight or otherwise) over the Subject Properties and none constitutes a rail common carrier |
under the Interstate Commerce Act in regard to the Subject Properties. Similarly, following its
acquisition of the Subject Properties, Midtown — which is currently a non-carrier — will not
conduct any rail transportation services (freight or otherwise) over the properties, and it will not
constitute a rail common carrier under the Interstate Commerce Act.

Midtown is acquiring the Subject Properties to develop them for non-rail use,
where the properties to be developed are not currently in rail use. Midtown’s particular focus is
on utilization of transferable air rights emanating from the Grand Central Terminal lot and an
adjacent lot for office building development. Midtown’s use of the properties will not interfere
with the commuter rail service and freight rail service currently being provided over certain of
the properties (in particular, the Harlem-Hudson Line) by other entities.

In the foregoing circumstances, Midtown’s acquisition of fee ownership of the
Subject Properties is not subject to the Board’s jurisdiction, and accordingly Midtown’s Notice
should be dismissed. |

- FACTUAL BACKGROUND

The only aspect of the proposed transaction which could have the potential for
falling within the Board’s jurisdiction is Midtown’s acquisition of the Harlem-Hudson Line.
Here, however, the ownership and operating hisfory of that line, together with Midtowﬁ’s
proposed acquisition of only a fee ownership in the line where others bear responsibility for rail
service on the line, dictate that the Board has no jurisdiction over the transaction.

From Grand Central Terminal in New York City, the Harlem-Hudson Line

proceeds north and crosses the Harlem River, then at Mott Junction in the Bronx diverges in two
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directions, one line running north to Poughkeepsie, New York, and the second line proceeding
east to Woodlawn Junction, where it then heads north to Wassaic, New York. The relevant
“history of the Harlem-Hudson line is closely associated with the Penn Central Transportation
Company (“Penn Central”) bankruptcy and the Regional Rail Reorganization Act of 1973 (the

“Rail Act™). See Consolidated Rail Corp. v. Metro-North Commuter R.R., 598 F. Supp. 1571

(Sp.Ct. R;R.R.A. 1984) (discusses in detail the history of the line and its various users and
owners).

By the early 1970’s, ownership of the Harlem-Hudson Line was held entirely by
Penn Central. At that time, Penn Central leased the line to the New York Metropolitan
Transportation Authority (“MTA™) for an extended term, reserving for itself trackage rights to
provide freight, passenger and commuter service. Soon thereafter, under the restructuring
effected through the Rail Act’s Final System Plan, on April 1, 1976 these trackage rights were
conveyed to the Consolidated Rail Corporation (“Conrail™), the lease to MTA remained in place,
and fee ownership of the Harlem-Hudson Line remained with the non-carrier parent of Penn
Central, the Penn Central Corporation (and its subsidiaries New York & Harlem and Owasccl)).3
Id. at 1573-77. |

As found by the Special Court for Regional Rail Reorganization, this retained fee
ownership was free and clear of any transﬁortation burdens, with no common carrier
responsibilities attendant to the ownership:

But it was equally rational for Congress and the USRA, and in greater accordance

with the general plan of the Rail Act which provides only for the conveyance of

assets or rights used or useful in transportation, § 102(12), 45 U.S.C. § 702(14), to

have provided that when Penn Central was obliged to convey the bulk of its

transportation assets to Conrail and others, it should retain its nontransportation
assets free and clear of any burdens with respect to transportation service. This,

Penn Central Corporation subsequently changed its name to APU, one of the Sellers in this transaction.

4-
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as we read § 303(b)(2) of the Rail Act and the FSP, was what Congress and the
USRA intended to do. '

Penn Central Corp. v. Consolidated Rail Corp., 611 F. Supp. 285, 292 (Sp.Ct.R.R.R.A. 1985)
(Friendly, 1.).

With fee ownership of the Harlem-Hudson Line held by the non-carrier Penn
Central Corp. (now APU), and rail operating responsibilities having been assumed by other
entities, rail operations over the line continued to evolve. The long-term lease to MTA was
replaced with a new lease, and the Conrail trackage rights were renegotiated.

Pursuant to an “Amended and Restated Agreement of Lease between American
Premier Underwriters, Inc. and The Owasco River Railway, Inc., Landlord, and Metropolitan
Transportation Authority, Tenant” (“MTA Lease™), dated April 8, 1994, APU and Owasco
entered into a new long-term lease of the Harlem-Hudson Line to MTA. Under that lease, MTA
secured complete control of the line, and has utilized the line to provide commuter service
through its subsidiary, Metro-North Commuter Railroad Company (“Metro-North”). The MTA
Lease has a term which expires on February 28, 2274. The lease will remain in place following
Midtown’s acquisition of the Subject Properties, and hence Midtown will exercise no control
over the Harlem-Hudson Line for some two hundred and seventy years in the future.”

As to Conrail’s trackage rights, effective January 1, 1983 Conrail entered into a
new trackage rights agreement with MTA, in the latter’s capacity as lessor of the Harlem-
Hudson Line, and this agreement remains in effect today. Pursuant to this agreement, Conrail
provided freight rail service over the Harlem-Hudson Line until CSX Transportation, Inc.

(“CSX”) succeeded to Conrail’s rights under the agreement as a consequence of the merger

4 Under an agreement between MTA and the National Railroad Passenger Corporation (“Amitrak”),
Amtrak uses a portion of the Hudson line (between Spuyten Duyvil, NY and Poughkeepsie, NY) for the operation
of rail passenger service trains. This service, and the related agreement, will be unaffected by the proposed
transaction.
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transaction approved by the Board in CSX Corp., et al. — Control & Operating
Leases/Agreements — Conrail, Inc., et al., STB Finance Docket No. 33388, 3 S.T.B. 96 (served
July 23, 1998). CSX now provides freight rail service over the line under this agreement (the
“CSX trackage rights™).

In addition, The Delaware and Hudsdn Railway Company, Inc. (“D&H”) has
become a trackage rights tenant on a portion of the Harlem-Hudson Line (the “D&H trackége
rights™). Pursuant to a trackage rights agreement with Metro-quth effective June 21, 1999,
D&H commenced freight rail service on the line. This agreement was associated with trackage
rights awarded b&H over connecting CSX/Conrail lines, as set forth in Delaware & Hudson Ry.
— Trackage Rights — CSX Transportation, Inc., et al., STB Finance Docket No. 33771, 1999 WL
485899 (STB, served July 8, 1999) (addressing trackage rights awarded to D&H in connection
. with the CSX/Norfolk Southern acquisition of Conrail).

Like the MTA Lease, the CSX and D&H trackage rights agreements will remain
in place following consummation of the subject transaction, and will be unaffected by it. Neither
CSX nor D&H may abandon or discontinue service over the Harlem-Hudson Line without prior

Board authority. See, e.g., Thompson v. Texas Mexican Ry., 328 U.S. 134, 147-48 (1946). No

such abandonment or discontinuance is at issue in connection with the Midtown Notice.
ARGUMENT
Pursuant to the proposed transaction, Midtown would not acquire any rail
common carrier obligations with respect to the Harlem-Hudson Line. Those obligations reside
exclusively with CSX and D&H, the railroads currently providing freight rail service over the
line. Just as their fee ownership of the Harlem-Hudson lin¢ does not affect the non-carrier status

of the Sellers, Midtown’s acquisition of that fee ownership would not affect its non-carrier status.
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Because the proposed transaction does not involve any conveyance of rail common carrier
responsibilities, it falls outside the jurisdiction of the Board, and accordingly the Midtown Notice
should be dismissed.

In State of Maine, Department of Transportation — Acquisition and Operation

Exemption — Maine Central R.R., Finance Docket No. 31847, 8 1.C.C.2d 835 (1991) (“State of
Maine”), the Board > had before it a notice of exemption and related motion to dismiss with
respect to a transaction analogous in material respects to the transaction subject to the Midtown
Notice. The Maine Department of Transportation (“MDOT”) propbsed to acquire fee ownership
in 15.66 miles of rail line owned by the Maine Central Railroad Company and operated under
lease by the Springfield Terminal Railroad Company, but not to acquire any common carrier
responsibilities related to the line (which would be left exclusively with the seller and the lessee).
The Board dismissed the exemption notice, holding that it did not have any jurisdiction over the
subject transaction.

As in State of Maine, here “no common carrier rights or obligations are being

transferred,” (indeed, the Sellers do not have any such rights or obligations to sell), CSX and
D&H “retain[] the common carrier obligation . . . and could not cease to offer service on the line
without [STB] permission,” and “ nothing in the transfer of underlying assets in this case would

disenable [CSX and D&H] from meeting [their] common carrier obligations.” Id. at 837.

References to the Board include its predecessor, the Interstate Commerce Commission.
b In State of Maine, the Board made clear that it would examine the specific facts of each similar transaction
later submitted to it for review, and prescribed that “a copy of the agreement between the railroad and the entity
acquiring its right-of-way” should be submitted in connection with any request for a jurisdictional determination. 8
1.C.C.2d at 838.

Although this transaction does not involve a document of the type described by the Board, Midtown is
appending to this Motion the following documents: (i) the Agreement of Sale and Purchase by and among APU,
New York & Harlem, Owasco and AFG, as Sellers, and Midtown, as Purchaser (Exhibit A) (the “Purchase

-7
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Following the State of Maine precedent, the Board has repeatedly ruled that it
does not have jurisdiction over transfers of fee ownership in rail lines where common carrier

obligations are not conveyed to the buyer in conjunction with such transfer, but instead reside in

another entity. See, e.g., South Orient R.R. — Acquisition and Operation Exemption — Line of
the Atchison, Topeka & Santa Fe Ry., Finance Docket No. 31971, 1992 WL 210237 (ICC,
served Sept. 2, 1992) (holding that the Board did not have jurisdiction over a railroad’s tfansfer
of right-of-way and other fixed assets associated with a 381.9-mile line to a Texas state agency,
where the common carrier operating responsibility with respect to the line would simultaneously
be transferred to a new entity which would become a rail common carrier (the Board found it had
jurisdiction over the latter aspect of the transaction)); Utah Transit Authority — Acquisition
Exemption — Line of Union Pacific R.R., Finance Docket No. 32186, 1992 WL 386409 (ICC,

served Dec. 31, 1992) (same); Missouri River Bridge Co. — Acquisition Exemption — Certain

Assets of Chicago, Central & Pac. R.R., Finance Docket No. 32384, 1994 WL 61756 (ICC,

served Mar. 3, 1994) (holding no Board jurisdiction where facts similar to State of Maine, but

clarifying that “state involvement is not necessary” to permit “‘the ownership of the line to be

divorced from the common carrier obligation’”); Centex Rural Rail Transp. District —

Acquisition Exemption — Certain Assets of Cen-Tex Rail Link, LTD., Finance Docket No. 32496,

1994 WL 393427 (ICC, served Aug. 1, 1994) (same).”

Agreement”); (ii) the MTA Lease (Exhibit B), (iii) the CSX (Conrail) trackage rights agreement (Exhibit C), and (iv)
the D&H trackage rights agreement (Exhibit D).

7 More recent Board decisions to the same effect include State of Washington, Department of Transportation

— Acquisition Exemption -~ Palouse River & Coulee City R.R., STB Finance Docket No. 34609, 2005 WL 1024436

(STB, served May 3, 2005); Metro Regional Transit Authority ~ Acquisition Exemption — Certain Assets of Akron
Barberton Cluster Ry., STB Finance Docket No. 34338, 2003 WL 21615596 (STB, served July 11, 2003); State of

Vermont — Acquisition Exemption — Certain Assets of Newport & Richford R.R., Northern Vermont R.R. and
Canadian American R.R., STB Finance Docket No. 34294, 2003 WL 21201903 {STB, served May 22, 2003); State
of Wisconsin Department of Transportation — Petition for Declaratory Order, STB Finance Docket No. 34181, 2002
WL 1767404 (STB, served Aug. 1, 2002).

-8-
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In the transaction before the Board, the Sellers are not conveying any rail
common carrier rights or obligatioﬁs to Midtown (they, if fact, have no such rights or obligations
to convey), Midtown is not acquiring any such rights or obligation, and Midtown will not be
holding itself out as a freight rail common carrier. Indeed, the rail common carrier service being
provided on the Harlem-Hudson Line by CSX and D&H will be entirely unaffected by the
proposed transaction, and will continue to remain under the Board’s jurisdiction and oversight.
Taking these circumstances into account, the Board lacks jurisdiction over the transaction subject

to Midtown’s Notice, and that Notice should be dismissed.
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CONCLUSION

For the reasons set forth above, Midtown requests that its Notice be dismissed by
the Board for lack of jurisdiction.

Respectfully submitted,

Ggo?ge W. Mayo, Jr

R. Latane Montague

HOGAN & HARTSON LLP

555 Thirteenth Street, NW

Washington, DC 20004-1109

Telephone: (202)-637-5600

E-Mail: GWMavo@HHLAW.com
RLMontague@HHLAW.com

ATTORNEYS FOR MIDTOWN TDR
VENTURES LLC

Dated: November 7, 2006
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EXHIBIT A

PURCHASE AGREEMENT
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Execution Version

AGREEMENT OF SALE AND PURCHASE
by and among

AMERICAN PREMIER UNDERWRITERS, INC.,
"THE NEW YORK AND HARLEM RAILROAD COMPANY,
THE OWASCO RIVER RAILWAY, INC.

AND
AMERICAN FINANCIAL GROUP, INC.

AS SELLERS

and
MIDTOWN TDR VENTURES LLC
AS PURCHASER
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Exhibits

A - Escrow Agreement

B - Form of Transfer of Development Rights Instrument

C — Form of Assignment and Assumption Agreement relating to Consent Agreement

D — Form of Special Warranty Deeds

E -~ Form of Bill of Sale

F— Form of Assignment and Assumption Agreement relating to APU and Owasco
interest in the MTA Lease
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H - Affidavit of Title

[~ Form of Assignment and Assumption Agreement relating to Assumed Agreements

J— Form of MTA Certificate

K —~ Form of Estoppel Certificates relating to Consent Agreement

L - Form of Estoppel Certificates relating to the Continuing Maintenance Agreement

M - Form of Zenith Estoppel Certificates

Schedules
1.1{e) Assumed Agreements
1.I(y) Legal Description for Terminal Lot
2(a)(i) Legal Description for Balance of Real Property Being Conveyed
2(a)(ii) MTA Parcel Sales
5.1(d) Additional Permitted Exceptions
5.2 Purchaser’s Marked-Up Title Commltment
10.6(b) 401 Year Lease

10.6{c)(i) MTA Leadse

10.6(c)(xiii) = Written Notices from MTA under MTA Lease in Past 12 Months

10.6(c) (xviii) Amendment to Memorandum of Amended and Restated Agreement of
Lease dated January 18, 2005

10.6(d)3(ii) Schedule of Prior Air Rights Sales and Copies of Basic Documentation

10.6(d)3(iii) - AFG Development Rights Transfer Agreement

10.6(e)(1) Consent Agreement

10.6(e)(vi) Payments Received by Terminal Owner Under the Consent Agreement
LO.6(K)Y (D) Continuing Maintenance Agreement
10.6(k)4 Zenith Purchase and Sale Agreements and Assignments dated September

29, 2000 and December 28, 2000
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AGREEMENT OF SALE AND PURCHASE

THIS AGREEMENT OF SALE AND PURCHASE (“Agreement”) is entered into as of
this 10™ day of August, 2006 by and among AMERICAN PREMIER UNDERWRITERS, INC,,
a Pennsylvania corporation (“APU™), THE NEW YORK AND HARLEM RAILROAD
COMPANY, a New York corporation (“New York & Harlem™), THE OWASCO RIVER
RAILWAY, INC., a New York corporation (“Owasco”), and AMERICAN FINANCIAL
GROUP, INC., an Ohio corporation (“AFG”) and MIDTOWN TDR VENTURES LLC, a
Delaware limited liability company.

Article 1.
BASIC TERMS

.1 Definitions. The following terms shall have the meanings given for purposes of
this Agreement:

(a) APU/NY&H Merger: means the merger of New York & Harlem with and
into APU, .

(b)  Argent: means Argent Ventures LLC, a New York limited liability
company.

(c)  Assets: has the meaning set forth in Article 2 hereof.
(d)  Assignment and Assumption Agreements: means, collectively, the

assignment and assumption agreements to be entered into pursuant to this Agreement,
substantiaily in the form of Exhibits “C”, “E”, and “I".

(e) Assumed Agreements: means each of the contracts, agreements and
understandings specifically set torth on Schedule 1.1(e) of the Disclosure Schedule and does not
include any agreement, instrument or document by virtue of the fact that same are referenced in,
or attached to, any of the Assumed Agreements unless same are specifically set forth on such

Schedule 1.1(e).

() Consent Agreement: means that certain Consent Agreement dated as of
May 5, 1989 among The Penn Central Corporation (as predecessor-in-interest to APU), Owasco,
New York & Harlem, MTA, Metro-North Commuter Railroad Company, 450 Lexington
Venture, L.P., and the United States Postal Service.

(2) Continuing Maintenance Agreement: means the Continuing Maintenance
Agreement dated as of December 9, 1997 (as amended, restated, supplemented, replaced,
renewed or otherwise modified), by and among APU, New York & Harlem, the New York City
Landmarks Commission and the MTA.

(h) Deposit: has the meaning set forth in Article 4 hersof.
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1) Disclosure Schedules: means the schedules attached to this Agreement and.
made a part hereof,

6] Environmental Release: means that certain Release and Indemnification
Agreement, dated as of April 8, 1994, by and among APU, Owasco, New York & Harlem, MTA
and the Metro-North Commuter Railroad Company.

k) Escrow_Agreement: means the escrow agreement dated as of even date
herewith by and among Sellers, Purchaser and the Escrow Agent.

) 401 Year [ease: means that certain contract by and between New York &
Harlem, as landlord, and APU (as successor in interest to The New York Central and Hudson
River Railroad Company), as tenant, dated April |, 1873, as amended by Supplementary
Contract dated May 15, 1882, as further amended by Second Supplementary Contract dated
October 5, 1898, as further amended by Third Supplementary Contract between said parties
dated July 1, 1943 and as further amended by Fourth Supplementary Contract dated October 24,
1978 (as assigned by Hudson River Railroad Company to APU by Indenture dated October 24,
1978), and recorded in the land records of New York County in Reel 460, page 1535.

(m) 450 Lexington Consent Interest: means all of the rights of Terminal
Owner to and under the Consent Agreement,

(n) Information: means all documents, materials, studies and other
information delivered or disclosed to Purchaser by Sellers.

(o)  Leased MTA Premises: means the premises leased under the MTA Lease.

(p) Lehman: means Lehman Brothers Holdings, Inc.

(@) MTA Lease: means the Amended and Restated Agreement of Lease
between APU and Owasco, as landlord, and Metropolitan Transportation Authority (“MTA™), as
tenant, dated as of April 8, 1994, as amended.

(r) Person: means an individual, corporation, parinership, limited liability
" company, joint venture, association, trust, unincorporated organization or other entity.

(s) Phillip Morris Declaration: means that certain Declaration dated February
9, 1979, made by APU (as successor-in-interest to The Penn Central Corporation) and recorded
in the Office of the New York City Register, New York County at Liber 480, page 1.

(ty - Post Office Ground Lease. means that certain ground lease dated as of
July 22, 1987, by and between the United States Postal Service, as landlord, and 450 Lexington

Venture, L.P., as tenant, with respect to the property located at 450 Lexington Avenue, New
York . New York.

to
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(u)  Purchaser: means Midtown TDR Ventures LLC, an entity fifty percent
(50%) owned by a wholly owned subsidiary of Argent and fifty percent (50%) owned by a
wholly owned subsidiary of Lehman.

(v) Sellers: means, collectively and, to the extent provided for in Section
18.17(d) hereof, severally (1) AFG and (2) jointly and severally, APU, Owasco and New York &
Harlem.

(w)  Survival Period: means the period of time beginning on the Closing Date
and ending one (1) year after the Closing Date except to the extent that Purchaser or Sellers, as
applicable, shall have commenced a claim or proceeding seeking indemnification under Section
12.2 or 12.1, respectively, in which case the Survival Period shall end upon full satisfaction of a
final, non-appealable order or determination by a court of competent jurisdiction or a settlement
between the relevant parties in connection with such claim or proceeding.

(x) TIDRs: means 1,221,121 square feet of floor area development rights

emanatmg from Lot 1, and 1,285,011 square feet of floor area development rights resulting from
a “merged zoning lot” (as set forth in the Stipulation (as hereinafter defined)), emanating from
the Terminal Lot and Lot 54 under the Zoning Resolution of the City of New York, as amended,
promulgated by the City Planning Commission constituted pursuant to Chapter 8 of the New
York City Charter pursuant to Section 200 of the New York City Charter (the “Zoning
Resolution™) to develop a zoning lot by erecting thereon a structure with a floor area (as defined
in Section 12-10 of the Zoning Resolution) determined by multiplying the area of the lot by the
allowable ratio of floor area to lot size for structures in the zoning district. Such floor area

development rights are expressed in square feet by floor area permitted to be developed in the
structure.

y) Terminal Lot: means the real property designated as Block 1280, Lot | on
the Tax Map of the City of New York, as further described on Schedule 1.1(y) of the Disclosure
Schedule.

(2) Terminal Owner: means, collectively, and jointly and severally, APU,
New York & Harlem and Owasco.

(aa) 383 Documents: means The Declaration of Restrictive Covenant set forth
in Schedule B item 5n of the Title Commitment and the Agreement for Purchase and Sale of
- Development Rights and Related Release of Lease of Development Rights by and between The
Penn Central Corporation (now known as APU), New York & Harlem, Owasco and 383
Madison Associates, dated as of November 8, 1983, a memorandum of which was recorded on
November 17, 1983 in Reel 737 page 296, as amended by unrecorded First Supplemental
Agreement dated August 17, 1984, unrecorded Second Supplemental Agreement, dated as of
August 26, 1987 and unrecorded Third Supplemental Agreement, dated as of July 31, 1989.

(bby Title Company: fneans New York Land Services, Inc., a LandAmerica
company.
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(ce)  Title Policy: means the ALTA owner’s form title policy insuring the fee
simple interests of Purchaser, together with the such endorsements as the Purchaser may request
(in each case, to the extent available) to be issued pursuant to the Title Commitment.

(dd)  Zenith: means Zenith Insurance Company, a California corporation.

(ee) Zenith Assignment Documents: means the (i) Assignment, dated as of
September 29, 2000, by APU and Owasco, as assignor, in favor of Zenith, as assignee, and (ii)
Assignment, dated as of December 28, 2000, by APU and Owasco, as assignor, in favor of
Zenith, as assignee.

(ffy  Zenith Documents: means the Zenith Purchase Agreements and the Zenith
Assignment Documents.

(gg) Zenith Purchase Agreements: means those two separate Purchase and Sale
Agreements, each dated as of September 29, 2000, by and among APU and Owasco, as sellers,
and Zenith, as purchaser.

Article 2.
SALE AND PURCHASE

Subject to the terms and provisions hereof, Sellers agree to sell to Purchaser, and
Purchaser agrees to purchase from Sellers:

(a) the Terminal Lot, the Retained 54 Portion (as defined hereinafter) and the
other real property described on Schedule 2(a)(i)} of the Disclosure Schedule, though not
including the parcels previously sold by the Sellers and the MTA as set forth on Schedule
2(a)(ii), together with all right, title and interest of Sellers in and to any and all strips or gores,
roads, appurtenances, easements, streets and ways, rights in franchise agreements, subsurface of
land, riparian rights, rights-of-way, bounding such real property, and rights of ingress and egress
thereto {collectively, the “Real Property"”),

(b) all right, title and interest of Sellers in and to all improvements situated
upon the Real Property {collectively, the “Improvements™);

(c) all right, title and interest of Sellers in and to all personal property of every
kind and nature now or hereafter installed, located, situated or used in, on or about, or in
connection with the operation, use and enjoyment of the Real Property or the Improvements
including, without limitation, all equipment, air conditioning, heating and ventilating systems, all
other mechanical systems, all carpets and other floor coverings, all drapes, shades and other window
coverings, all furnishings and furniture, and all maintenance and other equipment, if any, owned by
Sellers and affixed or located upon the Real Property or the Improvements (collectively, the

“Personal Property™);

(d)  all right, title and interest of Sellers in and to all of that certain intangible
property owned by Sellers and used by Sellers in connection with all or any portion of the Real
Property and/or the Improvements and/or the Personal Property, including, without limitation,
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(i) all environmental assessments, if any, as-built plans, specifications and other similar
documents and materials relating to the use, operation, maintenance, repair, construction or
fabrication of all or any portion of the Real Property and/or the Improvements and/or the
Personal Property; (ii) all names, trade names, designations, logos & service marks and
appurtenant good will, exclusively used in connection with the operation of the Assets, if any,
including, without limitation, rights in and to the trade name “Grand Central Terminal”, along
with any derivations thereof, used in connection with the Real Property and/or Improvements;
(iii) all transferable business licenses, architectural, site, landscaping or other permits,
applications, approvals, certificates of occupancy, authorizations and other entitlements affecting
any portion of the Real Property; and (iv) all transferable guarantees, warranties and utility
contracts (excluding, however, any utility deposits, if any, made by Sellers) relating to all or any
portion of the Real Property (collectively, the “Intangible Property™),

(e) all right, title and interest of Terminal Owner in and to the MTA Lease;
43) all right, title and interest of Sellers in and to the TDRs;
(2) the 450 Lexington Consent Interest; and

(h)  all of Sellers’ right, title and interest in and to any and all operating and
trackage rights over the Real Property (the “Trackage Rights™).

The Real Property, Improvements, Personal Property, Intangible Property, the MTA
Lease, the 450 Lexington Consent Interest, the Trackage Rights and the TDRs are herecinafter
collectively referred to as the “Assets.”

Article 3,
CONSIDERATION FOR CONVEYANCE

The purchase price for the Assets is Fifty Seven Million Five Hundred Thousand and
00/100 Dollars ($57,500,000) (the “Base Purchase Price™), which shall be due and payable in
cash or by wire transfer of immediately available federal funds at the closing of the transaction
contemplated by this Agreement (“Closing™). The Base Purchase Price shall be allocated among

the Asscts pursuant to an allocation schedule to be agreed to by Purchaser and Sellers prior to
Closing. :

Article 4.
EARNEST MONEY DEPOSIT

An Initial Deposit of One Million and 00/100 Dollars ($1,000,000.00) was paid to
Keating Muething & Klekamp PLL (“Escrow Agent™) on July 11, 2006 in counection with the
execution of the Letter of Intent dated July 10, 2006 between Sellers and Argent (“Letter of
Intent”). An additional deposit of One Million Eight Hundred Seventy-Five Thousand and
00/100 Dollars {$1,875,000.00) (the “Additional Deposit™) shall be paid to the Escrow Agent
contemporaneously with the execution of this Agreement. The Initial Deposit and the Additional
Deposit are collectively referred to as the “Deposit.” The Deposit shall be held by the Escrow
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Agent pursuant to the terms of the Escrow Agreement, substantially in the form of the attached

Exhibit “A”.

In the event the Escrow Agent cannot or is unwilling to comply with the obligations
pursuant to this Article, Purchaser and Sellers shall mutually select another escrow agent.

Article 5. _
TITLE CONDITIONS AND ENVIRONMENTAL MATTERS

5.1 Permitted Exceptions. The Assets are sold and are to be conveyed subject only to
the following (hereinafter, collectively, the “Permitted Exceptions™):

(a) The 401 Year Lease and the MTA Lease;

(b) Zoning and building laws, restrictions, regulations and ordinances of the .
municipality in which the Real Property is located, if any, provided that none of the same
interfere with or prevent the continued operation of the Assets in the same manner as presently
operated;

(c¢)  Those matters set forth on the Title Commitment (hereinafter defined);
and

(d}  Those matters set forth on Schedule 5.1(d).

In addition, the TDRs shall be sold and conveyed subject to the terms of the
Continuing Maintenance Agreement.

5.2 Title Commitment. Purchaser has obtained a commitment for the issuance of an
Owner’s Policy of Title Insurance relating to the Terminal Lot (the “Title Commitment™. A
copy of the Title Commitment is set forth as Schedule 5.2.

5.3 Termination of 401 Year Lease. Sellers and Purchaser hereby acknowledge and
agree that as a result of and upon the consummation of the APU/NY&H Merger, the 401 Year
Lease will terminate by operation of law. In connection with the foregoing, Selters shall, at or
prior to Closing, deliver to Purchaser and the Title Company, the following documentation
with respect to the APU/NY&H Merger and termination of the 401 Year Lease, (a) evidence
of the APU/NY&H Merger, and (b) recordable termination document(s) and transfer tax
forius, if applicable, with respect to the termination of the 401 Ycar lease.

5.4 Lot 54. Owasco and Purchaser hereby acknowledge and agree that: (a) with
respect to the real property designated as Block 1280, Lot 54, on the Tax Map of the City of
New York (“Lot 34™), a portion thereof is owned by Owasco (the “Retained 54 Portion™) and
a portion thereof is owned by a third party (the “Sold 54 Portion™); (b) the Retained 54-Portion
is intended to be conveyed to Purchaser in accordance with this Agreement; and (¢} a formal
tax lot subdivision of Lot 54 (the “Lot 54 Subdivision™) is required to be consummated before
Owasco can convey the Retained 54 Portion to Purchaser. Accordingly, Owasco hereby
covenants and agrees that Owasco shall, at Owasco’s cost and expense, (i) use commercially
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reasonable efforts to consummate a formal tax 1ot subdivision of Lot 54 on or prior to Closing,
which efforts shall include, without limitation, providing the Title Company and/or the City
Surveyor’s Office for New York County with: (A) the master deed of Lot 54 conveying title
thereto into the respective current owners; (B) a completed RP 604 form (tentative subdivision
request) that has been approved by the building department; (C) a subdivision survey showing
the metes and bounds of the partial tax lot(s); and (D) proof that all of Owasco’s taxes are up
to date with respect to the Retained 54 Portion and (ii) transfer the Retained 54 Portion to
Purchaser. Notwithstanding the foregoing or anything else to the contrary provided for in this
Agreement: (1) completion of the Lot 54 Subdivision prior to the Closing shall not be a
condition precedent to Purchaser’s obligation to close hereunder; (2) Terminal Owner hereby
indemnifies, defends and holds the Purchaser Indemnitees {(as defined hereinafter) harmless
from and against any and all Losses {as defined herein) resulting from or arising out of
Owasco’s failure to consummate the Lot 54 Subdivision and to transfer the Retained 54
Portion to Purchaser; and (3) the indemnification obligations contained in this Section 5.4
shall survive the Closing indefinitely, shall not be subject to any limitation as to the Survival
Period and shail not be subJect to the limitation set forth in ectlog 12.3(1), but shall be subject
to the limitation set forth in Section 12.3(ii).

5.5 Material Defects. Sellers and Purchaser hereby acknowledge and agree that under
Article 42 of the MTA Lease, the landlord is required to Cure any Material Defect (as such
terms arc dcfined in the MTA Lease) and that the Cure Costs (as defined in the MTA Lease)
are allocated between landlord and tenant as set forth in Section 42.03 thereof.
Notwithstanding the foregoing or anything else to the contrary provided for in this Agrecement
(a) Sellers hereby indemnify, defend and hold the Purchaser Indemnitees harmless trom and
against any and all Losses resulting from or arising out of the existence (or claim thereof) of a
Material Defect and/or any Cure Costs allocated to or incurred by Purchaser (or its designee),
as landlord under the MTA Lease, with respect thereto and (b) the indemnification obligations
contained in this Section 5.5 shall survive the Closing indefinitely, shall not be subject to any
limitation as to the Survival Period and shall not be subject to the limitation set forth in
Section 12.3(1), but shall be subject to the limitation set forth in Section 12.3(ii}.

5.6 Environmental Release. Sellers and Purchaser hereby acknowledge and agree
that Sellers are not making any representation or warranty with regard to environmental
matters. Notwithstanding the foregoing or anything else to the contrary provided for in this
Agreement (a) Sellers hereby indemnify, defend and hold the Purchascr Indemnitees harmless
from and against any and all Losses resulting from or arising out of (i) any environmental
condition. liability or matter that is attributable to the period prior to April 8, 1994 aftfecting all
or any portion of the Real Property and/or (ii) any matter set forth in the Environmental
Release and (b) the indemnification obligations contained in this Scction 5.6 shall survive the
Closing indefinitely, shall not be subject to any limitation as to the Survival Period and shall
not be subject to the limitation set forth in Section 12.3(i), but shall be subject to the limitation
set forth in Section 12.3(i1).

Article 6.
TRANSFERABLE DEVELOPMENT RIGHTS
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6.1 Transfer of TDRs. At the Closing, (i) subject to the Permitted Exceptions,
Terminal Owner will transfer to Purchaser a total of 785,011 square feet of floor area
development rights emanating from the Terminal Lot and Lot 54, and (ii) AFG will transfer to
Purchaser 500,000 square feet of the Terminal Lot's floor area development rights, by
executing and delivering to Purchaser an instrument of Transfer of Development Rights
substantiatly in the form annexed hereto as Exhibit “B”.

6.2 Continuing Maintenance Agreement. In the cvent of any transfer of the TDRs, or
any of them by Purchaser pursuant to the provisions of Section 81-63 et seq. of the Zoning
Resolution {any such sale, an “81-63 Sale™), Purchaser agrees to pay over and deliver to MTA
all payments required pursuant to the terms of the Continuing Maintcnance Agreement.

6.3 Transfer Taxes with Respect to TDRs.

(a) Terminal Owner and AFG agree to pay any (i) New York City Real
Property Transfer Tax and (ii) tax imposed by Section 1402 of the Tax Law of the State of New
York (collectively, the “TDR Transfer Tax"), that may be payable in connection with their sale
of the TDRs. '

(b)

l. At the Closing, Terminal Owner and AFG shall complete and sign
the New York State Combined Real Estate Transfer Tax Return Credit Line Mortgage Certificate
(““IP-584™) with respect to the transfer of the TDRs, and Purchaser shall complete and sign the’
TP-584 with respect to the transfer of the TDRs, and Terminal Owner, AFG and Purchaser shall
then deliver each of said forms to the applicable taxing authority with the requisite payment by
Terminal Owner and AFG as and for payment of the TDR Transfer Tax.

2. At the Closing, Terminal Owner, AFG and Purchaser shall,
pursuant to Chapter 21, Title 11 of the New York City Administrative Code, complete and sign
the New York City Real Property Transfer Tax Return (“RPT") with respect to the transfer of the
TDRs. Terminal Owner, AFG and Purchaser shall then deliver each of said forms to the
applicable taxing authority with the requisite payment by Terminal Owner and AFG as and for
the payment of the New York City Real Property Transfer Tax (the “TDR_Real Property Tax™)
payable in connection with the transfer of the TDRs.

Article 7.
450 LEXINGTON CONSENT INTEREST

7.1 Transfer of Consent Agreement. At the Closing, Terminal Owner will transfer to
Purchaser all right, title and interest of Terminal Owner in and to the Consent Agreement and
Purchaser will accept and agree to assume all of the obligations of Terminal Owner by
executing and delivering an Assignment and Assumption Agreement substantially in the form
annexed hereto as Exhibit “C”. The Consent Revenue (as herecinafter defined) shall be
apportioned between Terminal Owner and Purchaser as of the Closing Date.
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Article 8.
PURCHASE OF ZENITH’S INTEREST IN MTA LEASE

8.1 Zenith’s Interest in MTA Lease. As required by Section 7(f) of each of the Zenith
Purchase Agreements, immediately upon execution of this Agreement, APU and Owasco shall
deliver notice to Zenith of the subsequent termination of the 401 Year Lease (as a result of the
APU/NY&H Merger, as further described in Section 5.3 hereof) and of the intention of APU
and Owasco to transfer their interest in the MTA Lease to Purchaser. If Zenith- elects to
require APU and Owasco to reacquire from Zenith the rights (the “Zenith Rights™) in the
MTA Lease transferred to Zenith pursuant to the Zenith Assignment Documents and APU and
Owasco complete such acquisition of the Zenith Rights, then (i) Sellers shall promptly notify
Purchaser of such election by Zenith and at the Closing, in addition to the Base Purchase
Price, Purchaser shall also pay to APU and Owasco an amount equal to the amount required to
be paid (and actually paid) by APU and Owasco to Zenith to acquire the Zenith Rights under
the Zenith Purchase Agreements, and (ii) at the Closing, Sellers shall deliver to Purchaser
documentation reasonably satisfactory to Purchaser certifying that the Zenith Documents have
been terminated, including, without limitation, {x) a notarized termination agreement executed
by APU, Owasco and Zenith, and (y) a written notice to the MTA disclosing the termination
of the Zenith Documents and directing the MTA that all Rental payments (as defined in the
MTA Lease) shall be paid to Purchaser from and after the Closing Date. If Zenith does not
require APU and Owasco to acquire the Zenith Rights, then (i) Purchaser shall acquire the
rights of APU and Owasco in and to the MTA Lease subject to the rights of Zenith therein
pursuant to the Zenith Documents, and (ii) at or prior to the Closing, Sellers shall deliver to
Purchaser a notice letter to Zenith containing the contact information of Purchaser for the
purpose of notice (including the contact information of Purchaser’s counsel) under the Zenith
Documents, which letter shall be in form and substance reasonably satisfactory to Purchaser

Article 9.
PROPERTY INFORMATION

9.1 Confidentiality. Sellers and Purchaser and their representatives, including any
brokers or other professionals, shall keep the terms of this Agreement and all Information
strictly confidential, except: (i) to the cxtent any of the same are already in the public domain,
(ii) to the extent such disclosure is compelled by any Law or any securities reporting
requirements, (iii) in connection with any conflict between Sellers, or any of them, on one
hand, and Purchaser, on the other hand, and (iv) with respect to potential lenders, managers,
underwriters, investors and the like and their agents, employees, consultants, managers,
accountants, lawyers and other professional advisors of Sellers or Purchasers, and then on a
need to know basis. In the event the Closing does not occur, for any reason, or this Agreement
has been otherwise terminated pursuant to its terms, Purchaser shall deliver to Scllers all
Information (as hereinafter defined) and all of Purchaser’s due diligence reports, including
those prepared for Purchaser by third parties. Any Information not so delivered, whether
inadvertently or intentionally, will remain subject to this Section 9.1. In addition, unless
mutually agreed to by Sellers and Purchaser, each of the parties hereto agrees not to make any
public announcement, other than as the Sellers deem necessary pursuant to securities filing
obligations and on which announcement(s) Sellers agree to conter with Purchaser prior to the -
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filing thereof, that this Agreement has been entered into or of the terms hereof prior to the
Closing. The provisions of this Section 9.1 shall survive the Closing or earlier termination of
this Agreement for a period of three (3) months.

9.2 Information. As an essential inducement to Sellers to sell the Assets to Purchaser
on the favorable terms and conditions set forth in this Agreement, Purchaser acknowledges
and agrees that (except as otherwise provided in this Agreement or in Sellers’ Closing
Documents (as hereinafier defined)): (i) all Information is being provided to Purchaser for
informational purposes only and only as an accommodation to Purchaser; and (ii) except as
herein otherwise provided, Sellers have not made, are not making, and will not make any
representation, warranty or promise of any kind, express or lmphed concemmg the accuracy
or completeness of all or any part of the Information.

Acticle 10.
REPRESENTATIONS AND WARRANTIES

The representations and warranties contained in this Article 10 shall survive the Closing
for the Survival Period.

10.1 Purchaser’s Representations and Warranties. Purchaser hereby represents and
warrants to Scllers, which representations and warranties shall be true and correct as of the
date hereof and as of the Closing:

(2) Legal Existence. Purchaser is a limited liability company duly organized
and existing under the laws of the State of Delaware.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder; (i) are within the powers of Purchaser; (ii) have been duly
+ authorized by appropriate action, and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under Purchaser’s organizational documents or
the provisions of any agreement, court or administrative order, consent decree, or other
instrument to which Purchaser is a party.

() Enforceability. This Agreement has been duly executed and delivered by
Purchaser, and is the legal, valid and binding obligation of Purchaser, enforceable against
Purchaser in accordance with its terms, except as enforcement thereof may be limited by
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the
rights of creditors generally and by equitable principles (whether or not such cnforceability is
considered in a proceeding at law or in equity).

(d) Litigation. There is no action, suit or proceeding pending or, to the
knowledge of Purchaser (and, in the event Purchaser assigns its rights hereunder as provided for
in this Agreement to any entity, also to the knowledge of such assignee), threatened against
Purchaser (or such assignee), or to which Purchaser (or such assignee) is a party, in any court,
before any arbitrator or before or by any governmental body which: (i) would affect the validity
or enforceability of this Agreement or any other agreement or instrument to which Purchaser is a
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party or by which it is bound and that is or is to be used in connection with, or is contemplated
by, this Agreement; or (ii} would prevent Purchaser (or such assignee) from completing the
transactions provided for herein.

(e) No Ownership of Receiving Lot. Purchaser represents and warrants that it
is not the owner of a “receiving lot” as such term is defined in Section 81-63 et seg. of the
Zoning Resolution.

H Purchaser represents and warrants that (i) it intends to acquire the Assets
without a third party loan, and (ii) if Purchaser elects to close on the Closing Date, Purchaser will
have sufficient capital to fund the Purchase Price at Closing.

10.2 APU’s Representations and Warranties. APU hereby represents and warrants the
following to Purchaser, which representations and warranties shall be true and correct as of the
date hereof and as of the Closing:

(a) Legal Existence. APU is a corporation duly organized and validly existing
in good standing under the laws of the State of Pennsylvania,

{b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of APU; (ii) have been duly
authorized by appropriate action; and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under APU’s organizational documents or the
provisions of any agreement, court or administrative order, consent decree, or other instrument to
which APU is a party or by which APU is othcrwnse bound.

{©) Enforceability. This Agreement has been duly executed and delivered by
APU, and is the legal, valid and binding obligation of APU, enforceable against APU in
accordance with its terms, except as enforcement thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of
creditors generally and by equitable principles (whether or not such enforceability is considered
in a proceeding at law or in equity).

{(d)  Third Party Approval. No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is

required in connection with the valid execution and dehvcry of and compliance with this
Agreement by APU.

(e) Non-Foreign Person. APU is not a foreign person within the meaning of
Section 1445 of the Internal Revenue Code of 1986, as amended. and Internal Revenue Service
Income Tax Regulations {"Regulations") thereunder, nor is APU an entity disregarded for U.S.
tax purposes pursuant to Regulations §1.1445-2(b)(2)(iii).

) Litigation. There is no action, suit or proceeding pending or, to the
knowledge of APU, threatened against APU, or to which APU is a party, in any court, before any
arbitrator or before or by any govemnmental body which: (i) would atfect the validity or

11
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enforceability of this Agreement or any other agreement or instrument to which APU is a party
or by which it is bound and that is or is to be used in connection with, or is contemplated by, this
Agreement; or (ii) if adversely determined against APU, could adversely affect the Assets, any
. part thereof or any interest.therein or the use, operation, condition or occupancy thereof.

(2 Successor to _The New York Central and Hudson River Railroad
Company. Upon the consummation of the APU/NY&H Merger (and assuming such is ever
consummated), APU shall be the sole successor-in-interest to The New York Central and
Hudson River Railroad Company.

10.3 New York & Harlem's Representations and Warranties. New York & Harlem
hereby represents and warrants the following to Purchaser, which representations and
warranties shall be true and correct as of the date hereof and as of the Closing:

(a) Legal Existence. New York & Harlem is a corporation duly organized
and validly existing in good standing under the laws of the State of New York.

(b)  Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of New York & Harlem; (ii) have
been duly authorized by appropriate action; and (iii) will not conflict with, result in any breach of
any of the provisions of, or constitute a default (or an event which upon the giving of any
required notice or lapse of time would constitute a default) under New York & Harlem’s
organizational documents or the provisions of any agreement, court or administrative order,
consent decree, or other instrument to which New York & Harlem is a party or by which New
York & Harlem is otherwise bound.

{c) Enforceability. This Agreement has been duly executed and delivered by
New York & Harlem, and is the legal, valid and binding obligation of New York & Harlem,
enforceable against New York & Harlem in accordance with its terms, except as enforcement
thereof may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar laws affecting the rights of creditors generally and by equitable principles (whether or not
such enforceability is considered in a proceeding at law or in equity).

(d)  Third Party Approval. No approval, consent, ordcr, or authorization of or
designation, rcgistration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and comphance with this
Agreement by New York & Harlem.

(e) Non-Foreign Person. New York & Harlem is not a foreign person within
the meaning of Section 1445 of the Internal Revenue Code of 1986, as amended. and the
Regulations thereunder, nor is New York & Harlem an entity disregarded for U.S. tax purposes
pursuant to Regulations §1.1445-2(b}2)(iti).

(H Litigation. There is no action, suit or proceeding pending or, to the
knowledge of New York & Harlem, threatened against New York & Harlem, or to which New
York & Harlem is a party, in any court, before any arbitrator or before or by any governmental
body which: (i) would affect the validity or cnforceability of this Agreement or any other

12

o~

NY OSR]I - IR B



agreement or instrument to which New York & Harlem is a party or by which it is bound and
that is or is to be used in connection with, or is contemplated by, this Agreement; or (ii) if
adversely determined against New York & Harlem, could adversely affect the Assets, any part
thereof or any interest therein or the use, operation, condition or occupancy thereof. '

10.4 Owasco’s Representations and Warranties. Owasco hereby represents and
warrants the following to Purchaser, which representations and warranties shaﬂ be true and
correct as of the date hereof and as of the Closing:

(a) Legal Existence. Owasco is a corporation duly organized and validly
existing in good standing under the laws of the State of New York.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of Owasco; (ii) have been duly
authorized by appropriate action; and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under Owasco’s organizational documents or
the provisions of any agreement, court or administrative order, consent decree, or other
instrument to which Owasco is a party or by which Owasco is otherwise bound.

(c) Enforceability. This Agreement has been duly executed and delivered by
Owasco, and is the legal, valid and binding obligation of Owasco, enforceable against Qwasco in
accordance with its terms, except as enforcement thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of
creditors generally and by equitable principles (whether or not such enforceability is considered
in a proceeding at law or in equity).

(d)  Third Party Approval. No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and compliance with this
Agreement by Owasco.

(e) Non-Foreign Person. Owasco is not a foreign person within the meaning
ot Section 1445 of the Internal Revenue Code of 1986, as amended, and Regulations thereunder,
nor is Owasco an entity disregarded for U.S. tax purposes pursuant to Regulations §1.1445-
2(b)(2)¢iii).

() Litigation. There is no action, suit or proceeding pending or, to the
knowledge of Owasco, threatened against Owasco, or to which Owasco is a party, in any court,
before any arbitrator or before or by any governmental body which: (i) would affect the validity
or enforceability of this Agreement or any other agreement or instrument to which Owasco is a
party or by which it is bound and that is or is to be used in connection with, or is contemplated
by, this Agreement; or (if) if adversely determined against Owasco, could adversely affect the
Assets, any part thereof or any interest therein or the use, operation, condition or occupancy
thereof.
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10.5 AFG’s Representations and Warranties. AFG hereby represents and warrants the
following to Purchaser, which representations and warranties shall be true and correct as of the
date hereof and as of the Closing: -

(a)  Legal Existence, AFG is a corporation duly organized and validly existing
in good standing under the laws of the State of Ohio.

(b)  Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of AFG; (ii) have been duly
authorized by appropriate action; and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under AFG’s organizational documents or the
provisions of any agreement, court or administrative order, consent decree, or other instrument to
which AFG is a party or by which AFG is otherwise bound.

(©) Enforceability. This Agreement has been duly executed and delivered by
AFG, and is the legal, valid and binding obligation of AFG, enforceable against AFG in
accordance with its terms, except as enforcement thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of
creditors generally and by equitable principles (whether or not such enforceability is considered
in a proceeding at law or in equity).

(d) Third Party Approval. No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and compliance with this
Agreement by AFG.

(e) Non-Foreign Person. AFG is not a foreign person within the meaning of
Section 1445 of the Internal Revenue Code of 1986, as amended, and Regulations thereunder,
nor is AFG an entity disregarded for U.S. tax purposes pursuant to Regulations §1.1445-
2(b}(2)(iii).

H Litigation. There is no action, suit or proceeding pending or, to the
knowledge of AFG, threatened against AFG, or to which AFG is a party, in any court, before any
arbitrator or before or by any governmental body which: (i) would affect the validity or
enforceability of this Agreement or any other agreement or instrument to which AFG is a party
or by which it is bound and that is or is to be used in connection with, or is contemplated by, this
Apreement; or (ii) if adversely determined against AFG, could adversely affect the Assets, any
part thereof or any interest therein or the use, operation, condition or occupancy thereof,

10.6 Representations and Warranties Regarding the Assets. The parties indicated
below, as the case may be, and in all cases severally, and not jointly and severally, make the
following representations and warranties to Purchaser, which represcntations and warranties
shall be true and correct as of the date hereof and as of the Closing:
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(a) Real Property. Terminal Owner represents and warrants to Purchaser that
it owns good and marketable fee simple title to the Real Property, free and clear of any lien,
encumbrance or other adverse interest, subject only to Permitted Exceptions.

(b) 401 Year Lease. Terminal Owner represents and warrants that: (i}
attached hereto as Schedule 10.6(b) is a true, correct and complete copy of the 401 Year Lease,
and (ii) collectively they own 100% of all interests of or are successor in interest to all of the
parties under the 401 Year Lease.

(c) MTA Lease. APU and Owasco represent and warrant that: (i) attached
hereto as Schedule 10.6{c)(i) is a true, correct and complete copy of the MTA Lease; (ii) the
MTA Lease is in full force and effect; (iii) no notices of default under the MTA Lease have been
given or received by APU or Owasco within the past 12 months; (iv) to the knowledge of APU
and Owasco, no event or omission has occurred which, with the passage of time or giving of
notice or both, would constitute a default on the part of any of the parties to the MTA Lease; (V)
to the knowledge of APU and Owasco, there are no outstanding defenses, credits or offsets
against the payment of any amounts due under the MTA Lease; (vi) to the knowledge of APU
and Owasco, no “Material Defect” (as such term is defined in the MTA Lease) exists; (vii) the
MTA has not prepaid any rent under the MTA Lease; (viii) the Transfer Restrictions (as such
term is defined in the MTA Lease) have been terminated and are no longer in force and effect;
(ix) no notices of failure to pay any impositions or governmental obligations with respect to the
Assets have been given or received by APU or Owasco within the past 12 months and to the
knowledge of APU and Owasco, all Impositions (as such term is defined in the MTA Lease)
have been paid as same have become due and payable under the MTA Lease and to the
knowledge of APU and Owasco no other Impositions (as such term is defined in the MTA
Lease) or govemnmental obligations are owing with respect to any of the Real Property; (x) no
written requests by the MTA for further assurances with respect to Landlord’s Air Rights (as
such term is defined in the MTA Lease) have been received by APU or Owasco within the past
12 months, and to the knowledge of APU and Owasco, there are no outstanding requests by the
MTA therefor; (xi) APU and Owasco have not received any notice of any transfer of Tenant’s
Air Rights (as such term is defined in the MTA Lease); (xii) since the execution of the MTA
Lease, neither APU or Owasco have entered into any nondisturbance agreements pursuant to
Scction 10.9(c) of the MTA . Lease; (xiii) attached hereto as Schedule 10.6(c)(xiii) are copies of
all written notices (including defect notices) to or from the MTA with respect to the MTA Lease
that have been delivered within the last 12 months; (xiv) they have not received written notice of
any assignment by MTA of any of its interest under the MTA Lease; (xv) the Bond Mortgage (as
defined in the MTA Lease) has been fully paid-off and discharged; (xvi) they have no liability
under Section 19.03 of the MTA Lease; (xvii) Fixed Rents (as detined under the MTA Lease)
currently due and owing under the MTA Lease have been paid through the date hereof; (xviii)
except for Permitted Exceptions, no Mortgage (as defined in the MTA Lcase) currently affects
the premises leased under the 401 Year Lease; and (xix) attached hereto as Schedule 10.6(c)(xix)
is a copy of that certain Amendment to Memorandum of Amended and Restated Agreement of
Lease dated January 18, 2005 by and among APU, Owasco and MTA providing, inter alia, that

the Term (as defined in the MTA Lease) has been extended for the Extended Term (as defined in
the MTA Lease).
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(dy TDRs. For purposes of this Section 10.6(d), capitalized terms not
otherwise defined in this Agreement shall have the respective meanings ascribed to them in the
Stipulation dated May 1, 2002 (the “Stipulation”) by and among New York & Harlem, Penn
Central Transportation Company, The 51% Street Realty Corporation, UGP Properties, Inc., The
City of New York and The Landmarks Preservation Commission of the City of New York.

. 1. Terminal Owner represents and warrants that: (i) subject to
Permitted Exceptions, it is the owner of 721,121 square feet of TDRs and in the event of a
“merged zoning lot” (as set forth in the Stipulation) of the TDRs emanating from Lots 1 and 54,
subject to the Permitted Exceptions, it would be the owner of 785,011 square feet of TDRs
emanating from Lots 1 and 54; (ii) it has the right to transfer such TDRs to Purchaser subject to
the terms, provisions and conditions set forth herein; (iii) the TDRs to be transferred by Terminal
Owrier to Purchaser are free and clear of any lien, encumbrance or other adverse interest, subject
only to Permitted Exceptions; and (iv) it does not own any TDRs other than the TDRs that it is
transferring pursuant to this Agreement.

2. AFG represents and warrants that: (i) subject to the Permitted
Exceptions, it is the owner of 500,000 square feet of TDRs, having acquired those rights under
the terms of the AFG Rights Transfer Agreement; (ii) it has the right to transfer such TDRs to
Purchaser subject to the terms, provisions and conditions set forth herein; (iii) the TDRs to be
transferred by AFG to Purchaser are free and clear of any lien, encumbrance or other adverse
interest, subject only to Permitted Exceptions; and (iv) it does not own any TDRs other than the
TDRs that it is transferring pursuant to this Agreement.

3. Sellers represent and warrant that: (i) the transfer of TDRs by
Sellers pursuant to the terms and conditions of this Agreement shall not constitute an 81-63 Sale
and shall not require (A) a Landmark Maintenance Payment (as defined in the Continuing
Maintenance Agreement) to be made by any Person, or (B) any payment to be made under the
Phillip Morris Declaration; (ii) attached hereto as Schedule 10.6(d)}(3)ii) is a true, correct and
complete list of all prior sales or transfers of TDRs and all material and/or recorded
documentation relating to each such sale, true, correct and corplete copies of which have been
delivered to Purchaser; (iii) as of December 31, 1997, APU, New York & Harlem and Owasco
transferred 500,000 square feet of floor area to AFG pursuant to the terms of a Development
Rights Transfer Agreement, a true, correct and complete copy of which is attached hereto as
Schedule 10.6.(d)}(3)(iii). and such transfer of development rights by the Terminal Owner to AFG
did not, and does not, constitute an 81-63 Sale; and (iv) to the knowledge of Sellers, there are no
outstanding requests for further assurances under any of the agreements, instruments or

documents listed on Schedule 10.6(d)(3)(ii).

(e) 450 Lexington Consent Interest. Terminal Owner represents and warrants
that: (i) attached hereto as Schedule 10.6(e)(i) is a true, correct and complete copy of the Consent
Agreement; (ii) the Consent Agreement is in full force and effect; (iii) to the knowledge of
Terminal Owner, no event or omission has occurred which, with the passage of time or giving of
notice or both, would constitute a default on the part of any party thereunder; and (iv) to the
knowledge of Terminal Owner, there are no outstanding defenses, credits or offsets against the
payment of any amounts due thereunder; (v) APU, New York & Harlem and Owasco, as the case
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may be, are entitled to receive its portion of the payments pursuant to Section 2(a)(ii} of the
Consent Agreement (the “Consent Revenue”), which payments are payable at such time as set
forth under the Consent Agreement; and (vi) a true and complete list of such payments received
by Terminal Owner during the last 5 years are set forth on Schedule 10.6(e}(iv) annexed hereto
and made a part hereof. ‘

(N Condemnation; Special Assessments. Sellers represent and warrant that
there is no pending or, to the knowledge of Sellers, contemplated or threatened condemnation,
eminent domain or similar proceeding or special assessment on the Assets or any part thereof.

() Compliance With Laws. Sellers have not received any written notice
from any governmental agency within the past twelve months, that the Assets are not in
compliance with existing laws, rules, regulations, ordinances and orders of applicable federal,
state, city and other governmental authorities in effect as of the date of this Agreement with
respect to the Assets (collectively, “Laws”) which has not been cured on or before Closing.

(h) No Purchase Option. Except for Permitted Exceptions, neither Terminal
Owner nor AFG is a party to any confract, agreement or commitment to sell, convey, assign,
transfer, provide rights of first refusal, option rights or any other similar rights, legal or equitable,
direct or indirect, relating to the disposition of the Assets or any portion thereof.

(i) No Further Encumbrances. Sellers represent and warrant that except as
otherwise disclosed in or pursuant to this Agreement, and subject only to the Permitted
Exceptions, (i) there are no purchase contracts, options, or any other agreements of any kind, oral
or written, formal or informal, choate or inchoate, recorded or unrecorded, whereby any person
or entity will have acquired or will have any basis to assert any right, title, or interest in, or right
to possession, use, enjoyment or proceeds of, any part or all of the Assets, and (ii) they own
100% of the Assets, free and clear of any lien, encumbrance or other adverse interest.

(i) = Environmental Release. Terminal Owner has performed all of its
obligations under the terms and conditions of the Environmental Release required to be
performed prior to and as of the date hereof, and to Terminal Owner's knowledge, the MTA has
performed all of its obligations under the terms and conditions of the Environmental Release
required to be performed prior to and as of the date hereof.

(k) Other Documents.

i. Continuing Maintenance Agreement. Sellers represent and warrant
that: (i) attached hereto as Schedule 10.6(k)(1)(i) is a true, correct and complete copy of the
Continuing Maintenance Agreement; (ii) the Continuing Maintenance Agreement is in full force
and effect; (iii) all amounts required to be paid by APU and/or New York & Harlem under the
Continuing Maintenance Agreement have been paid; and (iv) as of December 31, 2004, the
balance of the Landmark Account (as such term is defined in the Continuing Maintenance
Agreement) was U.S. $1,189,339.36.

2 Phillip Morris Declaration. Sellers represent and warrant that, (i)

all amounts required to be paid, and all actions required to be taken. pursuant to the Phillip
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Morris Declaration have been paid and taken; (ii) Sellers are in full compliance with the terms of
the Phillip Morris Declaration; and (iii) as of June 30, 2006, the balance of the Phillip Morris
Trust Account (as such term is defined in the Phillip Morris Declaration) was U.S. $275,188.54.

3. 383 Documents. Sellers represent and warrant that the 383
Documents have been terminated and are no longer in force or effect.

4. Zenith Documents. Sellers represent and warrant that (i) attached
hereto as Schedule 10.6(k)}4) are true, correct and complete copies of the Zenith Documents, (ii)
no event or omission has occurred which, with the passage of time or giving of notice or both,
would constitute a default or termination event under any of the Zenith Documents, and (iii) no
Acceleration Event (as defined in the Zenith Purchase Agreements) has occurred, and no
Acceleration Payment (as defined in the Zenith Purchase Agreements) is owing or due, under the
Zenith Purchase Agreements.

5. Assumed Agreements, Permitted Exceptions and Other
Agrcements.  Sellers represent and warrant that, in connection with the transactions
contemplated under this Agreement, Purchaser shall (a) not assume any agreement, instrument or
document other than the Assumed Agreements and (b) not take subject to any agreement,
instrument or document other than the Permitted Exceptions and the Other Agreements (as such
term is defined in the MTA Lease).

) Terminal Lot and Lot 54. Sellers represent and warrant that Terminal
Owner owns fee title to the Terminal Lot and to the Retained 54 Portion, subject only to the
Permitted Exceptions.

Article li.
CONDITION OF ASSETS

11.1 Condition of Property. EXCEPT FOR THE REPRESENTATIONS AND
WARRANTIES SPECIFICALLY SET FORTH IN THIS AGREEMENT AND SELLERS’
CLOSING DOCUMENTS (AS HEREINAFTER DEFINED), IT IS EXPRESSLY
UNDERSTOOD AND AGREED THAT PURCHASER SHALL ACCEPT THE
CONVEYANCE OF THE ASSETS IN THEIR PRESENT CONDITION, “AS-IS, WHERE-
IS,” SUBJECT TO ALL PATENT AND LATENT DEFECTS, {F ANY, WITH NO
REPRESENTATION OR WARRANTY BY SELLERS AS TO THEIR FITNESS,
SUITABILITY, HABITABILITY, OR USABILITY, INCLUDING BUT NOT LIMITED TO,
(I) THE QUALITY OR CONDITION OF THE IMPROVEMENTS AND THE REAL
PROPERTY INCLUDING, WITHOUT LIMITATION, THE WATER, SOIL AND
GEOLOGY, (II}) THE MANNER OF OPERATING THE ASSETS AND THE EXPENSES
RELATED THERETO, (IlI) THE COMPLIANCE OF THE ASSETS WITH ANY LAWS,
RULES, ORDINANCES OR REGULATIONS OF ANY GOVERNMENTAL BODY, AND
(IV) THE NATURE AND EXTENT OF ANY SERVITUDES, RIGHTS-OF-WAY, LEASES,
POSSESSION, LIENS. ENCUMBRANCES, LICENSES, RESERVATIONS, CONDITIONS
OR OTHERWISE. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES
SPECIFICALLY SET FORTH IN THIS AGREEMENT AND SELLERS' CLOSING
DOCUMENTS, PURCHASER ACKNOWLEDGES THAT IT IS NOT RELYING UPON
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ANY REPRESENTATION, WARRANTY, STATEMENT OR OTHER ASSERTION WITH
RESPECT TO THE ASSETS’ CONDITION MADE BY SELLERS AND ACCEPTS THE
ASSETS UNDER THE EXPRESS UNDERSTANDING THAT THERE ARE NO EXPRESS
OR IMPLIED WARRANTIES MADE BY SELLERS WITH RESPECT TO THE
CONDITION OR VALUE OF THE ASSETS. PURCHASER DECLARES THAT IT IS
EXPERIENCED IN THE OWNERSHIP AND OPERATION OF COMMERCIAL REAL
ESTATE AND THEREFORE ACKNOWLEDGES THAT IT WILL RELY SOLELY ON ITS
OWN INVESTIGATION AND EXAMINATION OF THE ASSETS, WHICH IT IS
QUALIFIED TO MAKE, AND NOT ON ANY INFORMATION PROVIDED OR TO BE
PROVIDED BY SELLERS. EXCEPT FOR THE REPRESENTATIONS AND
WARRANTIES EXPRESSLY SET FORTH IN THIS AGREEMENT, SELLERS MAKE NO
REPRESENTATION AS TO ANY ENVIRONMENTAL MATTERS RELATING TO THE
ASSETS INCLUDING, WITHOUT LIMITATION, SOIL CONDITIONS, PURCHASER
HAVING BEEN GIVEN OPPORTUNITY PERIOD TO SATISFY ITSELF AS TO SUCH
CONDITION.

11.2 Purchaser’'s Additional Waivers. Purchaser agrees that Sellers shall not be
responsible or liable to Purchaser for any construction defects, errors, omissions, or on account
of any other conditions affecting the Assets as Purchaser is purchasing the Assets AS IS,
WHERE IS and WITH ALL FAULTS.

Article 12.
-INDEMNIFICATION

12.1 Indemnification by Purchaser. From and after the Closing, Purchaser will
indemnify, defend and hold Sellers and the Sellers’ Affiliates (as hereinafter defined), and
their respective directors, officers, representatives, employees, agents, successors and assigns
(“Seller Indemnitees”) harmless from and against any and all claims, actions, suits, demands,
assessmicnts, judgments, losses, liabilities, damages, diminutions of value, costs, royalties,
payments, license fees and expenses (including without limitation interest, penalties,
attorneys’ fees, accounting fees and investigation costs) (collectively, “Losses™) resulting from
or arising out of: (a} any breach of any representation or warranty of Purchaser contained in
this Agreement or in any of Purchaser’s Closing Documents that occurs during the Survival
Period; (b) any breach of any covenant of Purchaser contained in this Agreement or in any of
Purchaser’s Closing Documents; (c) the ownership, use or possession by Purchaser of any of
the Assets after the Closing, though not including any Loss to the extent attributable to any
fact, circumstance, condition or event that occurred prior to the Closing; or (d) the Assumed
Agreements; provided that (i) Sellers properly notify Purchaser in writing of the claim that

- such representation or warranty has been breached, and (ii) such notice specifies in detail the
nature and dollar value of the alleged breach and is accompanied by rcasonable supportmg
documentation in the posscssion or control of Sellers evidencing such alleged breach.

12.2 Indemnification by Sellers. From and after the Closing, Sellers will indemnify,
defend and hold Purchaser and the Purchaser Afttiliates, and their respective directors, officers,
representatives, employees, agents, successors and assigns (“Purchaser Indemnitees”™)
harmless from and against any all Losses resulting from or arising out of: (a) any breach of
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any representation or warranty of Sellers contained herein or in any of Sellers’ Closing
Documents; (b) any breach of any covenant of Sellers contained in this Agreement or in any of
Sellers’ Closing Documents; or (c) the ownership, use or possession by Sellers of any of the
Assets prior to the Closing, though not including any Loss to the extent attributable to any
fact, circumstance, condition or event that occurred after the Closing (collectively, (), (b) and
(c) in this Section 12.2 are hereinafter referred to as “Sellers’ Breaches™); provided that (i)
Purchaser properly notifies Sellers in writing of the claim that such representation or warranty
has been breached, and (ii) such notice specifies in reasonable detail the nature and, if
available, reasonably estimated dollar value of the alleged breach.

12.3 Limitations. (a) Notwithstanding anything in this Agreement to the
contrary, none of the Purchaser Indemnitees shall be entitled to indemnification under
subsections 12.2(a) or 12.12(b) of this Agreement (i) to the extent such Losses are attributable
to Sellers’ Breaches, then only to the extent the aggregate of all such Losses exceed One
Million Two Hundred Fifty Thousand and 00/100 Dollars ($1,250,000) (such amount, the
“Deductible™), and (ii) to the extent such Losses are attributable to Sellers’ Breaches and are in
excess of the Deductible and/or to the extent such Losses are attributable to any other matter
for which Purchaser Indemnitees are entitled to indemnification under Section 12.2, then only
to the extent the aggregate of all such Losses is an amount equal to or less than the Base
Purchase Price, and for purposes of clarification, Sellers will not have any obligation or
liability to indemnify the Purchaser Indemnitees hereunder, at law or in equity, for any amount
in excess of the Base Purchase Price.

(b)  Except as otherwise provided in this Agreement, the existence of a
Permitted Exception as set forth on Schedule 5.1¢d) shall not, shall not give rise to a claim by
Purchaser for indemnification from Sellers. For purposes of clarification, in the event of any
ambiguity or inconsistency between the application or interpretation of the first sentence of this
Section 12.3(b) and the application or interpretation of any other provision of this Agreement,
the application or interpretation of such other provision shall apply and control in all respects.

12.4 Pre-Closing Remedies.

(a) Sellers’ Breaches.

1. Purchaser shall have no right or remedy against Sellers arising
from Sellers’ Breaches unless and until the aggregate Losses therefrom equal or exceed the
Deductible. Purchaser shall have the right to deliver a written notice to Sellers at least 10 days
prior to Closing stating that the aggregate Losses attributable to Sellers’ Breach(es) equal or
exceed the Deductible, setting forth the nature of the alleged Setlers’ Breach(es) and setting forth

Purchaser’s calculation of the Losscs ansing therefrom (“Purchaser’s 12.4(a) Termination
Notice™). o

2, Within 5 business days after receipt of Purchaser’s 12.4(a)
Termination Notice Sellers shall deliver a written notice to Purchaser and the Escrow Agent
stating that either (A) Sellers’ agree with Purchaser’s 12.4(a) Termination Notice and directing
Escrow Agent to return the Deposit to Purchaser (“Sellers’ 12.4 Agreement Notice™) or (B)
Sellers disagree with Purchaser’s 12.4(a) Termination Notice and setting forth, with particularity,
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Sellers’ reasons for such determination (“Sellers’ 12.4 Disagreement Notice”). If Sellers fail to
deliver either a Sellers” Agreement Notice or a Sellers’ 12.4 Disagreement Notice within the
applicable period of time, Sellers shall be absolutely and irrevocably deemed to have delivered a
Sellers’ 12.4 Agreement Notice to Purchaser and Escrow Agent.

3 If Sellers deliver (or shall be deemed to have delivered) a Sellers’
12.4 Agreement Notice within the applicable period of time, Purchaser may either (x) terminate
this Agreement, and consistent therewith (1) Escrow Agent shall return the Deposit to Purchaser
within 3 business days after receipt of such Sellers’ 12.4 Agreement Notice; (2) this Agreement
shall terminate except for those provisions which are expressly stated to survive termination; (3)
neither party shall have any further rights or obligations under this Agreement; and (4) Sellers
shall have the absolute and unconditional right to sell the Assets to any other Person; or (y)
proceed to the Closing, and consistent therewith, Purchaser shall be deemed to have absolutely
and unconditionally waived all of the alleged Sellers’ Breaches set forth in Purchaser’s 12.4(a)
Termination Notice and all rights to claim any credit, offset or abatement to the Base Purchase
Price based thereupon.

4. If Sellers shall deliver a Sellers® 12.4 Disagreement Notice within
the applicable period of time, then within § business days after receipt of a Selless’ 12.4
Disagreement Notice by Purchaser (but in no event later than the Closing Date), Purchaser shall
deliver a written notice to Sellers and Escrow Agent stating that Purchaser has elected to either
(x) proceed with the Closing, and consistent therewith, Purchaser shall be deemed to have
absolutely and unconditionally waived all of the alleged Sellers’ Breaches set forth in
Purchaser’s 12.4(a) Termination Notice and all rights to claim any credit, offset or abatement to
the Base Purchase Price based thcreupon (“Purchaser’s 12.4 Retraction Notice™), or (y) not .
proceed with the Closing (“Purchaser’s 12.4(a) Second Termination Notice™). If Purchaser .
delivers a Purchaser’s 12.4(a) Second Termination Notice, the Escrow Agent shall retain the
Deposit until the final resolution of the matter between Sellers and Purchaser pursuant to the
terms and conditions set forth in Section 12.4(a}$) or an agreement between Sellers and
Purchaser as to the Deposit. If Purchaser fails to deliver either a Purchaser’s 12.4 Retraction
Noatice or a Purchaser’s 12.4(a) Second Termination Notice within the applicable period of time,
Purchaser shall be absolutely and irrevocably deemed to have delivered a Purchaser’s 12.4(a)
Second Termination Notice.,

5. If Purchaser delivers (or shall be deemed to have delivered) a
Purchaser’s 12.4(a) Second Termination Notice, then: (x) Purchaser’s sole and exclusive right
and remedy shall be to bring an action against Sellers over the issue of whether or not
Purchaser’s Losses from the alleged Sellers’ Breach(es) exceed the Deductible and for the
recovery of the Deposit (“Deposit Recovery Action™); (y) Purchaser shall thereafter be deemed
to have waived its right to purchase the Assets and/or to sue Sellers’ for any damages and/or to
file a lis pendens and/or to otherwise attempt to restrict Sellers’ right to convey the Assets to a
third party; and (z) Sellers’ shall have the absolute and unrestricted right to sell the Assets to a
third party. In the event of the filing of a Deposit Recovery Action, the non-prevailing party

shall pay the reasonable attorneys’ fees and expenses actually incurred by the prevailing party in
connection therewith.
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12.5 Procedure. In the event that any third party claim or demand shall be asserted
against any indemnified party that may give rise to Losses, and if a claim for indemnification
in respect thereof is to be made against the indemnifying party under this Agreement, the
indemnified party shall promptly, and in any event within ten (10) calendar days after the
receipt of notice of such third party claim or demand, cause written notice thereof to be given
to the indemnifying party; provided, however, that failure to so notify the indernnifying party
shall not relieve the indemnifying party from any obligations it may have to the indemnified
party or its affiliates hereunder, cxcept to the extent that it is prejudiced by such failure. In the
event any claim or demand for indemnification is made under this Article 12, the
indemnifying party shall be entitled to meaningfully participate in the defense of the
underlying third party claim or demand and, upon delivery by the indemnifying party to the
indemnified party of written notice, the indemnifying party may assume and control the
defense thereof with counsel of its choice, and thereafter the indemnifying party shall not be
liable to the indemnified party hereunder for any fees of other counsel subsequently accrued
by the indemnified party in connection with the defense thereof. In the event that any claim or
demand is made under this Article 12, the indemnifying party and the indemnified party shall
cooperate fully with each other in connection with the defense, negotiation or settlement of the
third party claim or demand underlying such claim or demand made under this Article 12. If
the indemnifying party assumes the defense of an action, (a) the indemnified party shall be
entitled to participate therein at its sole cost and expense, and (b) no seftlement or compromise
thereof may be effected by the indemnified party without the consent of the indemnitying
party. If the indemnifying party does not assume the defense of an action, no compromise or
settlement thereof may be effected at the cxpense of the indemnifying party without the
consent of the indemnifying party, which consent shall not be unreasonably withheld or
delayed. :

12.6 Exclusive Remedies. From and after the Closing, the Purchaser’s and Sellers’
respective rights to indemnification under Article 5 or this Article 12 with respect to any
Losses shall be their sole and exclusive remedy for damages under or with respect to this
Agreement or the transactions contemplated hereby, and they shall not be entitled to pursue,
and hereby expressly waive, any and all rights that may otherwise be available either at law or
in equity with respect thereto. Without limiting the generality of the foregoing, each of
Purchaser and Sellers hereby waives to the fullest extent permitted by law any claim or cause
of action that it or they might otherwise assert, including, without limitation, under the
common law or federal or state securities, trade regulations or other laws, by reason of this
Agreement or the transactions contemplated hereby, except for claims and causes of action
brought pursuant to Article 5 or Article 12,

Article 13.
CLOSING CONDITIONS

13.1 Purchaser’s Conditions. Purchaser’s obligations hereunder arc subject to the
satisfaction of the following conditions precedent and the compliance by Sellers with the
following covenants: :

[
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(a) Sellers’ Deliveries. Sellers shall have delivered to the Escrow Agent or
the Purchaser, as the case may be, on or before the date of Closing, all of the documents called
for by Section 14.2 hereof.

(b) Sellers’ Representations and Warranties. All of Sellers’ representations
and warranties made in this Agreement shall be true and correct as of the Effective Date and as
of the Closing Date as if then made in all respects, and each of the Sellers shall have performed
all of its covenants and other obligations under this Agreement.

(c) Issuance of Title Policy. Sellers shall have satisfied the conditions and
requirements that are under Sellers® control set forth on Schedule B of the Title Commitment

(the “Title Requirements™).

(d) Sellers’ Performance. Sellers shall have performed all of the actions and
obligations required to be performed by them hereunder at or prior to the date of Closing.

13.2 Sellers’ Conditions. Sellers’ obligations hereunder are subject to the satisfaction
of the following conditions precedent and the compliance by Purchaser with the following
covenants:

(a) Purchaser’s Deliveries. Purchaser shall have delivered to Sellers, on or
before the date of Closing, all of the documents called for by Section 14.3 hereof.

(b)  DPurchaser’s Representations and Warranties. AH of Purchascr’s
representations and warranties made in this Agreement shall be true and correct as of the
Effective Date and as of the Closing Date as if then made in all material respects, and Purchaser
shall have performed all of its covenants and other obligations under this Agreement.

Atrticle 14,
CLOSING

14.1 Date of Closing. The Closing hereunder shall take place on or before September
.30, 2006 (“Closing Date™) at such place in New York City as Sellers and Purchaser may
agree; provided, however, Sellers shall have the right to extend the date for the Closing for up
to thirty (30) days if required, in Sellers’ sole discretion, for Sellers to complete all corporate
proceedings conternplated in connection with the transactions provided for herein, including
the APU/NY&H Merger. At the Closing, Purchaser shall simultaneously close the
transactions contemplated under this Agreement with each party comprising the Sellers.

14.2 Delivery of Items At Closing By Sellers. At the Closing, the surviving parties
comprising Sellers (taking into account APU as successor by merger of New York & Harlem),
as the case may be, shall deliver or cause to be delivered to Purchaser and Purchaser shall

accept each of the following items (“Sellers’ Closing Documents™):

{a) special warranty deeds, in the form attached hereto as Exhibit “D” and
made a part hereof duly executed and acknowledged by APU and Owasco, conveying good and

BY SR OOUOTT - HISTRE 1Y



indéfeasible fee simple title in the Real Property and Improvements to Purchaser, subject only to
the Permitted Exceptions;

(b) bills of sale in the form attached hereto as Exhibit “E” and made a part
hereof duly executed and acknowledged by APU and Owasco, conveying to Purchaser the
Personal Property and the Intangible Property, subject only to the Permitted Exceptions;

(c) an assignment and assumption agreement in the form attached as Exhibit
“F” and made a part hereof, duly executed and acknowledged by APU and Owasco, assigning to
Purchaser all of the right, title and interest of APU and Owasco in and to the MTA Lease;

(d}  an assignment and assumption agreement in the form attached as Exhibit
“C and made a part hereof, duly executed and acknowledged by APU and Owasco, assigning to
Purchaser all of the right, title and interest of APU and Owasco in and to the Consent
Agreement;

(©) a certification in the form attached as Exhibit “G™ and made a part hereof,
executed by each of APU, Qwasco and AFG containing the following:

(1) each Seller’s U.S. Taxpayer Identification Number;
(i}  thebusiness address of such Seller; and

(iii)  a statcrment that such Seller is not a foreign person within
the meaning of Sections 1445 and 7701 of the Internal Revenue Code
(“IRC™) (i.e., Sellers are not a nonresident alien, foreign corporation,
foreign partnership, foreign trust or foreign estate as those terms are
defined in the IRC and applicable Regulations); or an entity disregarded
for U.S. tax purposes under Regulations §1.1445-2(b)(2)(iii);

(N an Affidavit of Title in the form attached as Exhibit “H” and made a part
hereof executed by APU, Owasco and AFG;

(g)  an assignment and assumption agreement in the form attached as Exhibit
“1” and made a part hereof, duly executed and acknowledged by Sellers, assigning to Purchaser
all of Sellers’ right, title and interest in and to, and obligations and liabilities under, the Assumed
Agreements;

. (h) a certificate duly executed and acknowledged by MTA in the form
contemplated by Scction 31.01 of the MTA Lease, which form is attached as Exhibit “J” and

made a part hereof, which certificate shall be delivered to Purchaser at least ten (10) days prior to
Closing;

i) a letter duly executed by APU, Owasco and New York & Harlem and
addressed to each of the notice parties listed in Section 14 of the Consent Agreement, notifying
each such party (i) that Purchaser has acquired the 450 Lexington Consent Interest, and,
therefore, Purchaser shall be a “notice party™ and entitled to notice under and in accordance with
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the Consent Agreement, and (ii) of Purchaser’s contact information for the purpose of notice
(including the contact information of Purchaser’s counsel), which letter shall be in form and
substance reasonably satisfactory to Purchaser;

)] a letter duly executed by APU and Owasco and addressed to each of the
notice parties listed in Section 25.01 of the MTA Lease, notifying each such party (i) that
Purchaser has acquired all right, title and interest of APU and Owasco to the MTA Lease, and,
therefore, Purchaser shall be the landlord thereunder, and (ii) of Purchaser’s contact information
for the purpose of notice (including the contact information of Purchaser’s counsel), which letter
shall be in form and substance reasonably. satisfactory to Purchaser;

(k) estoppel certificates duly executed and acknowledged by APU, Owasco
and New York & Harlem, MTA and Lexington Venture, L.P. in the form contemplated by
. Section 8(b) of the Consent Agreement, in the form attached hereto as Exhibit “K™ and made a
part hereof, which certificates shall be dclivered to Purchaser at least ten (10) days prior to
Closing;

)] cvidence of notice with respect to the transactions contemplated by this
Agreement given to The New York City Landmarks Preservation Commission and the MTA,
which notice shall be given in accordance with Section 15(c) of the Continuing Maintenance
Agreement;

(m)  evidence of satisfaction by Sellers of the Title Requirements;

(n) copies of any then effective insurance policics or certificates in Sellers’
possession required to be carried by MTA pursuant to Article 7 of the MTA Lease;

(0) a certificate of the secretary or other executive officer of each Seller
(provided, however, that in the event the APU/NY&H Merger is consummated prior to the
Closing, APU shall execute a certificate on behalf of New York & Harlem as the successor in
interest by merger thereto) certifying the following as of the date of the Closing: (i) a copy of the
approval of the members, board of managers or board of directors, as applicable, of each Seller,
certified as being correct and complete and then in full force and effect, authorizing the
execution, delivery and performance of this Agreement and the consummation of the
‘transactions contemplated hereunder, (ii) the names and true signatures of the managers, officers
or other authorized representatives of each Seller executing this Agreement on behalf of such
Seller, (iii) a true and correct copy of the charter, certificate of formation, certificate of
incorporation, certificate of limited partnership or other publicly filed organizational document
of each Seller, certified as of a recent date by an appropriate official of the state or other
jurisdiction of formation of each Seller, (iv) a true and correct copy of the by-laws, limited
liability agreement, operating agreement, agreement of limited partnership or other similar
instruments of cach Seller; (v) a certificate of the appropriate official(s) of the state or other
applicable jurisdiction of organization of each Seller certifying to the subsistence in good
standing of such Seller in such state or other applicable jurisdiction, dated as of a recent date not
more than 30 days prior to the date of Closing, and (vi) the representations and warranties of
Sellers contained in this Agreement and in any certificate or other writing delivered by any Seller
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pursuant hereto remain true and correct at and as of the Closing, as if made at and as of such
time;

. (p) {i) written evidence of the APU/NY&H Merger, (ii) evidence of notice
from APU, Owasco and New York & Harlem to Zenith, pursuant to and in accordance with the
Zenith Purchase Agreements, to the termination of the 401 Year Lease as a matter of law in
connection with the APU/NY&H Merger, and (iii) recordable termination agreement(s) with
respect to the 401 Year Lease;

(q)  evidence of the payment of the TDR Transfer Tax and other transfer taxes
in accordance with this Agreement, and completed copies of the forms and instruments required
to be detivered pursuant to Section 6.3 hereof; '

(r) if APU and Owasco acquire the Zenith Rights in accordance with Section
8.1 hereof, documentation reasonably satisfactory to Purchaser certifying that the Zenith
Documents have been terminated, including, without limitation, (i) a notarized termination
agreement executed by APU, Owasco and Zenith, and (ii) a written notice to the MTA disclosing
the termination of the Zenith Documents and directing the MTA that all Rental payments (as
defined in the MTA Lease) shall be paid to Purchaser from and after the Closing Date;

{(s) if APU and Owasco have not acquired the Zenith Rights, a letter from
APU and Owasco to Zenith, notifying Zenith (i) that Purchaser has acquired the rights of APU
and Owasco in and to the MTA Lease, and (ii) of Purchaser’s contact information for the
purpose of notice (including the contact information of Purchaser’s counsel) under the Zenith
Documents, which letter shall be in form and substance reasonably satisfactory to Purchaser;

3] true, correct and complete copies of the most recent (i) Maintenance Plan
(as such term is defined in the Continuing Maintenance Agreement), and (ii) “Inspection Report™
(as such term is defined in the Continuing Maintenance Agreement) available to the Sellers; and

(u) such other documents reguired pursuant to the terms of this Agreement or
otherwise reasonably requested by Purchaser or the Title Company in order to effect the
transactions contemplated hereunder, including, without limitation, the execution of closing
statements and New York City and state transfer affidavits and/or forms, and any required
notices to third parties.

14.3 Delivery of ltems at Closing By Purchaser. At the Closing, Purchaser shall:

{a) deliver to Sellers the Base Purchase Price (less the Dcposit), and if
applicable, the additional amount payable pursuant to Section 8.1 hereof:

{b)  deliver counterparts to each of the instruments and documents listed in

subsections 14.2(c), 14.2(d) and 14.2(g);

(c) deliver a certificate of the managing director or other executive officer of
Purchaser certifying the following as of the date ot the Closing: (i) a copy of the approval of the
members, board of managers or board of directors, as applicable, of Purchaser, certified as being
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correct and complete and then in full force and effect, authorizing the execution, delivery and
performance of this Agreement and the consummation of the transactions contemplated
hereunder, (ii) the name and true signature of the manager, officer or other authorized
representative of Purchaser executing this Agreement on behalf of Purchaser, (iii) a true and
correct copy of the charter, certificate of formation, certificate of limited partnership or other
publicly filed organizational document of Purchaser, certified as of a recent date by an
appropriate official of the state or other jurisdiction of formation of Purchaser, (iv) a true and
correct copy of the limited liability agreement, operating agreement, agrecment of limited
partnership or other similar instrument of Purchaser; (v) a certificate of the appropriate official(s)
of the state or other applicable jurisdiction of organization of Purchaser certifying to the
subsistence in good standing of Purchaser in such state or other applicable jurisdiction, dated as
of a recent date not more than 30 days prior to the date of Closing, and (vi) the representations
and warranties of Purchaser contained in this Agreement and in any certificate or other writing
delivered by Purchaser pursuant hereto remain true and correct at and as of the Closing, as if
made at and as of such time.

(d)  execute and/or deliver to Sellers (or any one or more thereof) such
evidence or documents as may be required by the Sellers or any title company evidencing the
status and capacity of Purchaser and the authority of the person or persons who are executing the
various documents on behalf of Purchaser in connection with the acquisition of the Assets; and

(e) execute and/or deliver such other documents as Sellers (or any one or
more thereof) or any title company may reasonably request in order to effect the transactions
contemplated hereunder, including, without limitation, the execution of closing statements,

For purposes of this Agreement, documents delivered to Sellers (or any one or more
thereof) by the Purchaser pursuant to subsections 14.2(c), 14.2(d), 14.2(g) and 14.3(c) shall be
referred to collectively as the “Purchaser’s Closing Documents™.

14.4 Purchaser’s Costs. At Closing, Purchaser shall pay for the following;
(a)  costs of recording all documents delivered by Sellers to Purchaser, other
than Sellers’ releases, satisfactions and other corrective documents, if any, or by Purchaser to
Sellers at the Closing;

(b) all title insurance premiums relating to the Title Policy;

(c)  the attorney’s fees of Purchaser’s counsel in connection with or relating to
the transactions contemplated by this Agreement.

14.5 Sellers” Costs. At Closing, Sellers shall pay for the following:

(a) all deed stamps, intangible taxes and other transfer taxes imposed on the
transfer of the Assets by Sellers;

(b) costs of recording Sellers’ releases, satisfactions and other corrective
documents, if any; and
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{(c) the attorney’s fees of Sellers’ counsel in connection with or relating to the
transactions contemplated by this Agreement.

14.6 Estoppel Certificates. Sellers shall submit a request to the respective parties for
the following estoppel certificates (the “Estoppels”), and to the extent any of the Estoppels
obtained by Sellers contain unqualified certifications from the applicable Person that relating
to information that is consistent with any of Sellers’ representations and warranties contained
in Section 10.6, those representations and warranties of Sellers so covered (and only to the
extent of such coverage) shall not be deemed to survive Closing for the Survival Period:

(a) estoppel certificates duly executed and acknowledged by The New York
City Landmarks Preservation Commission and the MTA with respect to the Continuing
Maintenance Agreement, in the form attached hereto as Exhibit L and made a part hereof; and

(b) estoppel certificates duly executed and acknowledged by Zenith, in the
form attached hereto as Exhibit “M" and made a part hereof.

Article 15,
REAL ESTATE FEES AND COMMISSIONS

15.1 Fees and Commissions. Sellers represent and warrant to Purchaser that they have
dealt with no real estate salesman, broker, or finder relative to the transaction contemplated in
this Agreement, and Sellers agree to satisfy and defend and hold Purchaser harmless from any
and all claims and liabilities for real estate brokerage commissions and finders fees to any
party claiming by, through, or under Sellers, which commissions and fees are related in any
way to the transaction which is the subject of this Agreement; provided, however, that Seller
has dealt with representatives of Equis Corporation (*Sellers’ Consultant”) as consultants in
connection with the transaction and Sellers agree to pay a fee to the Sellers’ Consultant as
previously negotiated at Closing and to otherwise satisfy and defend and hold Purchaser
harmless from any and all claims and liabilities for consultancy fees to Sellers’ Consultant or
any other party claiming by, through, or under Sellers, which commissions and fees are related
in any way to the transaction which is the subject of this Agreement.

Purchaser represents and warrants to Sellers that it has dealt with no real estate salesman,
broker, or finder relative to the transaction contemplated in this Agreement other than Sellers’
Consultant and Eastdil Realty (“Purchaser’s Broker™), and Purchaser agrees 1o pay a commission
to the Purchaser’s Broker as previously negotiated at Closing and to otherwise satisfy and defend
and hold Sellers harmless from any and all claims and liabilities for real estate brokerage
commissions and finders fees to Purchaser’s Broker or any other party claiming by, through, or
under Purchaser, which commissions and fees are related in any way to the transaction which is
the subject of this Agreement.

The provisions of'this Section 15.1 shall survive the Closing.
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. Article 16,
REMEDIES ON DEFAULT

16.1 Termination Of Agreement By Purchaser. If this Agreement is terminated by
Purchaser in accordance with any one or more Sections hereof that entitlc Purchaser to
terminate this Agreement, then the Deposit shall be returned to Purchaser by the Escrow
Agent as provided for herein and in the Escrow Agreement, and no party hereto shall have any
further obligations to any other hereunder.

16.2 Purchaser’s Default. If the Purchaser defaults in the performance of its
obligations hereunder, and such default remains uncured for ten (10) business days after notice
of such breach is delivered by Sellers to Purchaser, then the Deposit shall be paid to the Sellers
by the Escrow Agent as liquidated damages. Such amount is agreed upon by and between
Sellers and Purchaser as liquidated damages due to the difficulty and inconvenience of
ascertaining and measuring actual damages and the uncertainty thereof, and no other damages,
rights or remedies at law or in equity shall in any case be collectible, enforceable or available
to Sellers, but Sellers shall accept the Deposit as Sellers’ total damages and relief.

16.3 Sellers’ Default. Notwithstanding anything to the contrary contained in this
Agreement, in the event that Sellers default in the performance of their obligations under
Sections 14.2, 14.5 or 17.1, and such default remains uncured for a period of ten (10) business
days after notice of such default is delivered by Purchaser to Sellers. at Purchaser’s election,
Purchaser shall (a) be entitled to terminate this Agreement whereupon the Escrow Agent shall
return the Deposit to Purchaser; or (b) be entitled to sue Sellers for damages, and equitable
relief including specific performance of this Agreement.

16.4 Failure of Conditions. If neither party shall be in default hereunder and any of the ™
conditions to Sellers’ obligations under this Agreement or any of the conditions to Purchaser’s
obligations under this Agreement shall fail to occur, then Purchaser or Sellers, as the case may
be, may, as its sole and exclusive remedy, terminate the Agreement by written notice to the
other, in which event the Deposit shall be promptly returned to Purchaser and neither party
shall have any further rights or obligations to any other hereunder.

Article 17,
ADDITIONAL COVENANTS

17.1 Pre-Closing Covenants. From and after the date hereof until the Closing or earlier
termination of this Agreement:

{a) Sellers shall perform their obligations under and in accordance with this
Agreement.

(b}  Sellers shall not alienate, sell, encumber, mortgage, lien or otherwise
transfer any of the Assets or any portion thereof in any way, in favor of, or to, any party
whatsoever.
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(¢)  Except as otherwise permitted herein, Sellers shall not enter into any new
agreement, instrument or document affecting the Assets, or amend, renew, supplement, alter
extend, modify or otherwise change the terms of any Assumed Agreement or any other
agreement, instrument or document that constitutes a Permitted Exception or affects the Assets.

(d}  Sellers shall keep and perform all of the obligations to be performed by
them under the Assumed Agreements and any other agreement, instrument or document
affecting the Assets.

(e) Sellers shall not interfere with the MTA’s maintenance of the Real
Property, the Improvements and the Personal Property.

§)) Sellers shall deliver to Purchaser copies of all written notices and other
correspondence sent, served on or received by Seller in connection with the Assets, the Assumed
Agreements or any other agreement, instrument or document that constitutes a Permitted
Exception promptly after Sellers’ receipt of same.

(g)  Sellers shall not request or consent to any zoning changes affecting the
Assets.

(h)  Sellers shall not enter into any agreement, instrument or document that
terminates or surrenders (or has any similar effect with respect to) any of the Assets, nor shall
Seller exercise any consent, approval or election under the Assumed Agreements or any other
agreement, instrument or document that constitutes a Permitted Exception, without, in each case,
the prior written consent of Purchaser.

17.2 APU/NY&H Merger. Sellers shall consummate the APU/NY&H Merger prior to
the Closing and shall take all such actions as may be required in support thereof, including the
filing, prior to the Closing Date, of the certificate of merger with the office of the Secretary of
State of the State of New York evidencing the APU/NY&H Merger. AFG agrees that its
subsidiary owning shares of New York & Harlem shall vote all such shares in favor of the
APU/NY &H Merger, provided the New York & Harlem board of directors has approved such
merger. New York & Harlem shall take all necessary actions to attain the approval of its
board of directors in favor of the APU/NY&H Merger.

17.3 Estoppels. -Not more than ten (10) days prior to Closing, Sellers shall deliver to
Purchaser all estoppels, notice letters, certificates and consents required to be delivered under
this Agreement. No such estoppel, notice letter, certificate or consent shall contain any
information or statement inconsistent with the representations and warranties of Sellers
contained in this Agreement.

17.4 Further Assurances. From and after the Closing, Terminal Owner and AFG agree
to execute and deliver such confirmatory and supplementary instruments, certificates,
assignments, assurances or other documents and take such further action as may be reasonably
required to effectuate the purposes of this Agreement and the transactions contemplated
hereunder (including, without limitation, taking any such action to transfer, vest, perfect,
record or otherwise evidence the sale and transfers contemplated hereunder); provided,
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however, in no event shall Terminal Owner or AFG incur any liability, cost or expense except
to the extent expressly provided for herein, or unless such cost or expense is reimbursed by
Purchaser.

Article 18.
MISCELLANEQUS

18.1 Notices. All notices, demands, consents, or other communications of any type
(coliectively “Notices™) given by any or all of the Sellers to Purchaser or by Purchaser to any
or all of the Sellers whether required by this Agreement or in any way related to any of the
transactions contracted for herein shall be void and of no effect unless given in accordance
with the provisions of this Section 18.1. All Notices shall be in writing, signed by the party
giving the same or by its attorneys, and shall be delivered to the person to whom the notice is
directed, either in person or by United States Mail, as a registered or certified item, return
receipt requested or by Federal Express or other recognized overnight delivery service, or by
facsimile with acknowledgement of transmission followed by overnight delivery service,
addressed to the parties hereto and other persons at their respective addresses or facsimile
numbers set forth below.

Any party hercto may changc the address or contact for notice specified above by giving the
other party ten (10) days advance written notice of such change of address or contact. All
Notices shall be deemed to have been given when received. Notices shall be deemed to be
timely delivered if such notice is received by the intended recipient on or before 5:00 p.m. New
York time on the date of such notice.

(a) Addresses for Notice:

Purchaser: c/o Argent Ventures
551 Fifth Avenue, 34™ Floor
New York, New York 10176
Atitn: Andrew Penson, President
Phone: (212) 692-5401
Fax: (212) 681-6096
E-mail: apenson{@argentventures.com

With a required copy

(which shall not

constitute notice) to: Mitchell R, Lubast
Hogan & Hartson L.L.P.
875 Third Avenue

New York, New York 10022
Phone: (212)918-3000

Fax: (212)918-3100

E-mail: mrlubart@hhlaw.com

if to any of all of
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the Sellers: Joseph D. Stelzer
Vice President
American Premier Underwriters, Inc,
580 Walnut Street, 11™ Floor
Cincinnati, Ohio 45202
Phone: (513) 369-5917
Fax: (513) 369-3873
E-mail: jstelzer@gaic.com

With required copies
(which shall not
constitute notice) to: James C. Kennedy
Vice President and Deputy General Counsel
 American Financial Group, Inc.
One East Fourth Street
Cincinnati, Ohio 45202
Phone: (513) 579-2538
Fax: (513) 579-0108
E-mail: jkennedy@amfin.com

Paul V. Muething, Esq.

Keating Muething & Klekamp PLL,
Suite 1400

One East Fourth Street

Cincinnati, Ohio 45202

Phone: (513) 579-6517

Fax: (513) 579-6457

E-mail: pmuething@kmklaw.com

18.2 Effective Date. This Agreement may be executed by facsimile or other electronic
transmission and in multiple counterparts on the respective dates set forth below, each of
which shall constitute an original, but which together shall constitute but one contract.
Notwithstanding the above, this Agreement shall be of no force and effect until the full

execution and delivery of the Agreement by Purchaser and Sellers (quch date, the “Effective
Date™).

18.3 Assignment. Except as sct forth below, this Agreement may not be assigned by
Purchaser. Notwithstanding the foregoing, Purchaser shall have the right, power and authority
to assign this Agreement and all rights hereunder to: (i) an entity in which the Purchaser or an
affiliate of Purchaser or a principal of the Purchaser has more than a fifly percent (50%)
ownership and control intcrest, (ii) a limited partnership, in which the Purchaser or an affiliate
of Purchaser or a principal of the Purchaser is the managing general partner or, (iii) a limited
liability company, in which the Purchaser or an affiliate of Purchaser or a principal of the
Purchaser is the managing member. The Purchaser shall be and remain liable and responsible
for payment and performance of all obligations hereunder or undertaken by the Purchaser to
be paid or performed pursuant to any permitted assignment.
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18.4 Laws. This Agreement shall be construed and interpreted in accordance with the
laws of the State of New York.

18.5 Modification. This Agreement may not be modified or amended, except by an
agreement in writing signed by Sellers and Purchaser. Sellers and Purchaser may waive any
of the conditions contained herein or any of the obligations of the other hereunder, but any
such waiver shall be effective only if in writing and signed by the party waiving such
conditions or obligations.

18.6 Authority. Each person executing this Agreement warrants and represents that he
or she has full corporate authority to do so.

18.7 Times and Dates. TIME IS OF THE ESSENCE IN THIS AGREEMENT and
all times and dates shall be in accordance with New York time.

18.8 Descriptive Headings. The descriptive headings of the several Articles, Sections
and paragraphs contained in this Agreement are inserted for convenience only and shall not
control or affect the meaning or construction of any of the provisions hereof.

18.9 Entire_Agreement, This Agreement, the Exhibits hereto and the Schedules
contained in the Disclosure Schedule, constitutes the entire agreement among the parties,
whether written or oral, pertaining to the subject matter hereof and supersedes all prior and
contemporaneous agreements and understandings of the parties in connection therewith,
including without limitation the Letter of Intent. No representation, warranty, covenant,
agreement or condition not expressed in this Agreement shall be binding upon the parties
hereto or shall affect or be effective to interpret, change or restrict the provisions of this
Agreement unless the parties have complied with the terms of Section 18.5 hereof.

18.10 Construction. This Agreement shall not be construed more strongly
against any party regardless of who was more responsible for its preparation. Where required
for proper interpretation, words in the singular shall include the plural; the masculine gender
shall include the neuter and feminine, and vice versa. '

18.11 Non-recordable. This Agreement, a memorandum of this Agreement, an
interest in ownership of the Assets or any other document that would constitute an exception
to Sellers’ title shall not be recorded and the provisions hereof shall not constitute a lien on the
Assets. :

18.12 Third-Party Beneficiary. It is specifically understood and agreed that no
person or other entity shall be a third-party beneficiary hereunder; and none of the provisions
of this Agreement shall be for the benefit of or be enforceable by anyone other than Sellers
and Purchaser and that only Sellers and Purchaser hereto shall have any rights hereunder.

18.13 Legal Relationship. Nothing herein shal! be construed as to constitute or
establish any type of joint venture, partnership, or any other type of legal relationship between
the parties other than the vendor-vendee relationship established hereby between Sellers and
Purchaser.

3
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18.14 Return of Documents. Upon termination of this Agreement for any reason
by Purchaser or Sellers, Purchaser shall have the obligation to return all Information to Sellers.

18.15 Effect of Holidays. In the event any date specified or computed under this
Agreement for the performance of an obligation by either Sellers or Purchaser, or for the
occurrence of any event provided for herein, shall be a Saturday, Sunday or “recognized
holiday™ (defined for purposes hereof as any holiday observed by national banks in Cincinnati,
Ohio and New York, New York), then the date for such performance or occurrence shall be

automatically extended to the next calendar day which is not a Saturday, Sunday or recognized
holiday.

18.16 Completion of Documents. The parties hereto understand and agree that
the forms of closing documents which are attached as exhibits hereto may have to be modified
in order to be made appropriate for the transaction contemplated herein. it is anticipated by
the parties that such modifications will consist of inserting appropriate information in the
blanks contained in the forms of closing documents attached as exhibits hereto, and any
requirements of the Title Company.

[8.17 Non-Imputation and Limitation of Damages.

{(a) Purchaser hereby acknowledges that the obligations of Sellers hereunder
are those solely of the Sellers and not of its partners, members, managers, officers, directors,
shareholders, subsidiaries or affiliates (collectively, the “Sellers’ Affiliates”). Purchaser hereby
agrees that its sole recourse for any actions, claims, liabilities, damagcs and demands of every
nature whatsoever, whether known or unknown, arising out of any matter in connection with or
under this Agreement or the transactions contemplated hereby, to the extent specifically provided
for by this Agreement, shall be to Sellers’ assets and the proceeds of the Purchase Price and that
Purchaser shall have no right to seek such damages from, or allege a cause of action against, the
Sellers” Affiliates, provided, that (i) if any of the Sellers shall have paid a dividend or
distribution to a Seller Affiliate and Purchaser has a claim for Losses against any or all of the
applicable Seller(s) and (ii} such Seller(s) do(es) not have sufficient liquid assets to satisfy [its]
[their] obligations to Purchaser and (iii) Purchaser would otherwise have the right to trace the
proceeds of such dividends or distributions to the applicable Sellers’ Affiliates under applicable
law (including, without limitation, fraudulent conveyance, preferential transfer and other similar
laws relating to creditors rights), then the foregoing limitation shall not apply.

(b)  Sellers hereby acknowledge that the obligations of Purchaser hereunder
are those solely of the Purchaser and not of its partners, members, managers, officers, directors,
shareholders, subsidiaries or affiliates (collectively, the “Purchaser Affiliates™. Sellers hereby
agree that the Scllers’ sole recourse for any actions, claims, liabilitics, damages and demands of
every nature whatsoever, whether known or unknown, arising out of any matter in connection
with or under this Agreement or the transactions contemplated hereby, to the extent specifically
provided for by this Agreement, shall be to the Deposit and that Purchaser shall have no right to
seek such damages from, or allege a cause of action against, the Purchaser Affiliates,
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(c) In no event shall either Sellers or Purchaser seek or be cntitled or have a
right to or recover, any special, indirect, consequential or punitive damages pursuant to or arising
out of or related to this Agreement or the subject matter of this Agreement. '

(d)  Notwithstanding anything to the contrary contained in this Agreement, the
obligations of APU, New York & Harlemn and Owasco, as Sellers, shall be joint and several. The
obligations of AFG, as Seller, shall be several, but not joint; provided, that: (i) AFG shall be
responsible for (and only responsible for) any and all Losses sustained by Purchaser arising from
or relating to any or all of the representations and warranties and covenants of any and all of the
Sellers and any and all other responsibilities, liabilities and obligations of any or all of the Sellers
under this Agreement (including without limitation any and all indemnification obligations of the
Sellers under Sections 5.4, 5.5 and 5.6 hereof), up to an aggregate amount of $25,000,000 , and
(ii) APU, New York & Harlem and Owasco, jointly and severally, shall be responsible for (A)
any and all Losses sustained by Purchaser relating to any and all of the representations and
warranties and covenants of Sellers other than those made severally by AFG; (B} to the extent
the Losses under subsection (A) above relate to the TDRs, the maximum liability of APU, New
York & Harlem and Owasco, jointly and severally, with respect thereto (regardless of whether or
when Purchaser makes or has made a claim against any other Seller with respect thereto) shall be
limited to an amount equal to that portion of the Base Purchase Price allocated to the TDRs
pursuant to the allocation schedule to be provided under Article II hereof prior to the Closing
times a fraction, the numerator of which is 785,011 and the denominator of which is 1,285,011,
and (C) all other responsibilities, liabilities and obligations of Sellers under this Agreement. For
avoidance of doubt, Purchaser and Sellers hereby acknowledge and agree that this Section

18.17(d) shall in no way affect the limitations on Sellers’ indemnification obligations set forth in
Section 12.3.

18.18 Severability. [f any term, covenant or condition of this Agreement, or the
application thereof to any person or circumstance, shall to any extent be invalid or
unenforceable, the remainder of this Agreement, or the application of such term, covenant or
condition to other persons or circumstances, shall not be affected thereby, and each term,
covenant or condition of this Agreement shall be valid and enforceable to the fullest extent
permitted by law.

18.19 Survival of Representations, Warranties and Other Provisions. Except for
those representations, warranties and other survival provisions specifically and expressly
stated in this Agreement to sooner expire or terminate or extend for a longer period of time, all
representations, warrantics and survival provisions shall ¢xpire and terminate at the end of the
Survival Period. This provision is intended to limit all such periods and provisions, except
those specifically and expressly to the contrary, and not to extend any such periods and
provisions, . ‘

18.20 Assignment and Assumption Agreements. Each Assignment and
Assumption Agreement shall provide, among other things, that with respect to the agreement
being assigned and assumed thereunder, subject to the terms and conditions of this Agreement,
(i) assignor shall indemnify and save harmless assignee and its legal representatives,
successors and assigns, from and against any and all liability arising from or as a result of
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Assignor’s acts or omissions prior to the Closing, and (ii) assignee shall indemnify and save
harmless assignor and its legal representatives, successors and assigns, from and against any
and all liability arising from or as a result of assignee’s acts or omissions after the Closing.

18.21 Knowledge. As used in this Agreement, the words “to the knowledge of”
or words of similar import shall be deemed to mean, and shall be limited to, the actual (as
distinguished from implied, imputed or constructive) knowledge of Joseph D. Stelzer, Joseph
A. Pedoto and James C. Kennedy without such individuals having any obligation to make any
independent inquiry or investigation whatsoever. Nothing in this Agreement shall be deemed
to create or impose any personal liability of any kind whatsoever on the within named
individuals.

[The remainder of this page left intentionally blank. Signature page follows.]
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EXECUTED as of this 10" day of August, 2006.
AMERICAN PREMIER UNDERWRITERS, INC.

By: 7’7 0 513’?

Joséph D. Stelzer, Vice President

THE NEW YORK AND HARLEM RAILROAD
COMPANY

By: 4&1 05‘0

Joseph D. Stelzer, President

THE OWASCO RIVER RAILWAY, INC.

By: O"‘\ 05‘6

Josegh D. Steizer, Presidént

AMERICAN FINANCIAL GROUP, INC.

By: [ légﬂx/\
es C. Kennedy, Vi%}sidcnt

MIDTOWN TDR VENTURES LLC

By:
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Aug=11-2008 01:3%pm  From-HOGAN & HARTSON LLF Rud 2007 tp 2120183100 1-216  P.082/003 F-9BE

EXECUTED as of this 10" day of August, 2006.
' AMERICAN PREMIER UNDERWRITERS, INC.

By: : 4
Joseph D. Stelzer, Vice President

THE NEW YORK AND HARLEM RAILROAD
COMPANY

By

. Joseph D. Stelzer, President

THE OWASCO RIVER RAILWAY, INC,

By
Joseph D. Stelzer, President

AMERICAN FINANCIAL GROUP, INC.

By: >
James C. Kennedy, Vice Presidemt

MIDTOWN TDR VENTURES LLC

By: M .

Name: Andrew Penson
Title: Authorized Representative
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SCHEDULE 1.1{(v)

Legal Description for Terminal Lot
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TITLE NO.: 06NYM10534

SCHEDULE A
DESCRIPTION

ALL that certain plot, piece or parcel of {and situate, lying and being in the Borough of Manhattan,
City and State.of New York, bounded and described as follows:

BEGINNING at the corner formed by the intersection of the northerly side of East 42 Street and
the easterly side of former Depew Place (now closed and discontinued),

RUNNING THENCE northerly along the easterly side of forrner Depew Place, 340 feet 4 inches;

THENCE westerly and .parallel with the northerly side of East 42™ Sureet, 394 feet 4 inches to a
point on the easterly sidé of Vanderbilt. Avenue, which point is distant 340 feet 4 inches northerly
from the comer formed by the intersection of the northerly side of East 42 Street and the easterty
side of Vanderbilt Avenue;

THENCE southerly along the easterly side of Vanderbilt Avenue, 340 feet 4 inches to its
intersection with the northerly side of 42™ Street; :

THENCE easterly along the northerly side of East 42™ Street, 394 feet 4 inches to the corner, the
point or place of BEGINNING.

Together with the rights and easements described as follows:

(a) the “Retained Property”, (including inter alia, pedestrian passageways to the Grand Central
Terminal from Lexington Avenue and East 42" Street) as defined in the Declaration of
Easements, Property and Rights appended as Schedule III to a certain indenture, dated
December 19, 1977 and recorded in Reel 439, Page 1381, relating to the Commodore Hotel,
42" Street and Lexington Avenue, from the Trustees of Penn Central Transportation
Company (“Trustees”) to UDC/Commodore Redevelopment Corporation and the City of
New York (Block 1280 Lot 30);

(b) the “Retained Property”, as defined in a certain indenture, dated July 27, 1978 and recorded
in Reel 447, Page 1648 relating to the Biltmore Hotel, 43 Street and Madison Avenue, from
the Trustees to Clibor Realty Corp. (Block 1278, Lot 20);

(c) the “Retained Property” as defined in a certain indcntﬁrc. dated December 9, 1976, and
recorded in Reel 386, Page 1055, relating to The Yale Club, 50 Vanderbilt Avenue, from the
Trustees to The Yale Club of New York City (Block 1279, Lot 28);

(d) the “Retained Property”, as defined in a certain indenture, dated April 26, 1978, and recorded
in Reel 436. Page 645, relating to 52 Vanderbilt Avenue, from The Trustees to Nodtue Realty
Corp. (Block 1279, Lot 43);



TITLE NO.: 06NYM10534
SCHEDULE A
CONTINUED

(c) the “Retained Property”, as defined in a certain indenture, dated June 16, 1978, and recorded
in-Reel 442, Page 1353, relating to 466 Lexington Avenue, from The Trustees to Olympia &
York Park Plaza Company (Block 1300, Lots 6 and 14);

() the “Retained Property”, as defined in a certain indenture, dated June 16, 1978, and recorded
in Reel 442, Page 1385, relating to 245 Park Avenue, from The Trustees to Olympia & York
245 Park Land Company (Block 1301, Lot 1);

(g) the property excepted, excluded and reserved in a certain indenture, dated September 9,
1976, and recorded in Reel 379, Page 372, relating to 270 Park Avenue, from The Trustees
and The New York and Harlem Railrcad Company (“Harlem”) .to Union Carbide
Corporation (Block 1283, Lot 21);

(h) the “Retained Property”, as defined in a certain indenture, dated July 27, 1978, and recorded
in Reel 447, Page 1762, relating to The Barclay Hotel, 48" Street and Lexington Avenue
from The Trustees to Barclay Operating Corp. (Block 1303, Lot 14);

(i) the "Retained Property”, as defined in a certain indenture, dated February 23, 1977, and
recorded in Reel 392, Page 1143, relating to 299 Park Avenue, from The Trustess to New
York State Teachers’ Retirement System (Block 1303, Lot 1);

€} the "Retained Property”, as defined in z certain indenture, dated Aarﬂ 22,1977, and recorded
in Reel 398, Page 493, relating to the Waldorf-Astoria Hotel, 49" Street and Park Avenue,
from The Trustees to Hote] Waldorf-Astoria Corporation (Block 1304, Lot 1);

(k) the “Retained Space”, as defined in a certain indenture, dated December 14, 1978, and
recorded in Reel 464, Page 351, relating to 200 Park Avenue, from The Owasco River
Railway, Inc. (“Owasco”), Harlem and The Penn Central Corporation (now known as

American Premier Underwriters, Inc.) (“American Premier”) to Grand Cemral Building, Inc.
{Block 1280, Lot 9010);

(1) the “Retained Property”, as defined in a certain indencure, dated December 5, 1978, and
recorded in Reel 464, Page 1711, relating to 51 East 42™ Street, from The Penn Central
Corporation to 51 East 42™ Street Associates (Block 1277, Lot 27);

(m) the “Retained Property”, as defined in a certain indenture, dated Apzil 30, 1979, and
recorded in Reel 479, Page 1744, relating 10 280 Park Avenue (East and West Buildings),

from Owasco, Harlem and The Penn Central Corporation to Bankers Trust Company (Block
1284, Lots 26 & 33);



TITLE NO.: 06NYM10534 .
.SCHEDULE A
CONTINUED

(n) the “Retained Space”, (including inter alia, a pedestrian passageway to the Grand Central
Terminal from Lexington Avenue) as defined in a certain indenture, dated June 26, 1979, and
recorded in Reel 486, Page 125, relating to 420 Lexington Avenue, from Owasco to
Landgray Associates as modified by Modification of Deed dated February 6, 1980, recorded
February 13, 1980 in Reel 513 Page 1526 (Block 1280; Lot 60}

(0) (i) the “Retained Space”, as defined in a certain indenture, dated February 6, 1980, and
recorded in Reel 513, Page 1532, relating to 416 Lexington Avenue, from Owasco to
Greenwich Associates, and (ii) the “Air Space”, as defined in said indenture (Block 1280,
Lot 54);

(p) the “Retained . Property”, as defined in a Certain indenture, dated August 2 1976, and
recorded in Reel 375 Page 1738, relating to 350 Park Avenue from The Trustees and Harlem
to Manufacturers Hanover Trust Company (Block 1287 Lot 33);

(q) the “Rerained Property”, as defined in a certain mdenture, dated July 27, 1978, and recorded
in Reel 447 Page 1548, relating to Roosevelt Hotel, 45™ Swreet and Madison Avenue from
The Trustees and Harlem to Clibor Realty Corp. (Block 1281, Lot 21);

(r) the “Retained Property”, as defined in a certain indenture, dated December 21, 1977, and
recorded in Reel 423 Page 609, relating to 250 Park Avenue from The Trustees and Harlem
to Febe Associates (Block 1282, Lot 34);

(s) the “Retained Property”, as defined in a certain indeature, dated January 20, 1977, and
recorded in Reej 390 Page 103, relating to 377-385 Madison Avenue from The Trustees and
Harlem to The Manhattan Savings Bank (Block 1282, Lot 21);

() the “Retained Property”, as defined in a certain indenture, dated June 16, 1978, and recorded
in Reel 442 Page 1426, relating to 320 Park Avenue from The Trustees and Harlem to
Olympia & York 320 Park Land Company (Block 1285, Lot 31);

(u) the “Retained Property”, as defined in a certain indenture, dated December 21, 1976, and
recorded in Reel 388 Page 611, relating to 277 Park Avenue from The Trustees and Harlem
to Stahl Equities Corp. (Block 1302 Lot 1);

(v) the “Retained Property”, as defined in a cerain indenture, dated January 26, 1976, and
recorded in Reel 361 Page 443, relating 10 230 Park Avenue from The Trustees and Harlem
10 230 Holding Inc. (the “Land Desd”) (Block 1300 Lot 1);

i



TITLE NO.: 06NYM10534
SCHEDULE A
CONTINUED

{w)the *Retained Property”, as defined in a certain indenture, dated January 26, 1976, and
recorded in Reel 361 Page 418, relating to 230 Park Avenue from The Trustees and Harlem
to 230 Building Inc. (the “Building Deed’) (Block 1300 Lot 1);

(x) the “Excepted Spaces”, as defined in a certain indenture, dated December 28, 1932, recorded
in Liber 3850 cp 488 between The New York Ceatral Railroad Company and the United
States of America reilating to the United States Post Office located at 450 Lexington Avenue,

as modified by agreetnents recorded in Liber 3932 cp 134, Liber 3983 cp 380 and Reel 1593
Page 111777,

(y) the “Excepted Spaces” as defined in a certain indenture, dated July 26, 1946 between The
~ New Yotk Central Railroad Company and Hotel Chatham Associates recorded July 30, 1946
in Liber 4452 cp 134, relating to 280 Park Avenue as modified by Agreement dated July 13,
1966 between Park 49™ Corp., The New York Central Railroad Company and The New York

~and Harlem Railroad Company recorded January 5, 1967 in Reel 139 Page 196 (Block 1234,
Lot 26); :

{z) The permanent and perpetual rights and easements and set forth in indenture made by New
York State Realty and Terminal Company to the New York Central Railway Company dated

April 27, 1851, recorded May 15, 1951 in Liber 4730 Page 91 relating to 300 Park Avenue
Block 1285 Lot 36;

(aa) The permanent and perpetual rights and easements contained in Indenture made by
Robert Walton Goelet to New York Central Railroad Company dated February 9, 1913,
recorded February 11, 1915 in Liber 190 section 5 cp 40.

TOGETHER with a right of way (for railroad purposes) as set forth in Indenture between The
City of New York, The New York and Harlem Railroad Company and the New York Central
and Hudson'R_ivcr Railroad Company dated April 1, 1873, recorded June 25, 1873 in Liber 1256
cp 426, as modified by Indenture between The City of New York, The New York Harlem
Railroad Company and the New York Central Railroad Company dated June 23, 1903, recorded
July 3, 1903 in Liber 92 cp 166 Section 5.



TITLE NO.: 06NYM10534 '
SCHEDULE A
CONTINUED

For Information Only: TOGETHER with any and all rights and interest granted to The New
York and Harlem Railroad Company, The Penn Central Corporation and/or their predecessors in
interest pursuant to the following unrecorded grants or agreements:

(1) Grant and Agreement dated June 19, 1903 between The City of New York and The New

York and Harlem Railroad Company, and its lessee, The New York Central and Hudson
River Railroad Company.

(2) Grant and‘Agrecmcm dated December 4, 1503 between The City of New York and The
New York and Harlem Railroad Company, and its lessee, The New York Central and
Hudson River Railroad Company.

(3) Grant and Agresment dated April 28, 1905 between The City of New York and The New

York and Harlem Railroad Company, and its lessee, The New York Central and Hudson
River Railroad Company.

(4) Permit dated June 21, 1905 from The City of New York to The New York Central and
Hudson River Railroad Company.

{5) Agreement dated July 8, 1507 between The City of New York and The New York and

Harlem Railroad Company, and its lessee, The New York Central and Hudson River
Railrpad Company.

{6) Grant and Agreement dated June 15, 1911 between The City of New York and The New

York and Harlem Railroad Company, and its lessee, The New York Central and Hudson
River Railroad Company.

(7) Agreement dated January 25, 1912 between The City of New York and-New York and .

Harlem Railroad Company, and its lessee, The New York Central and Hudson River .
Railroad Company.

' (8) Agreement dated April 11, 1924 berween The City of New York and New York and
Harlem Railroad Company, and its lessee, The New York Central Railroad Company.

END OF SCHEDULE A
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Exhibit 2

(Premises)

[To be taken from Exhibits A-1 through A-4]
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Exhibit A-1
Dascription of Pranises
below S57th Strest

ALL THOSE PARCELS of land situate in the Borough of Manhattan,
City, County and State of New York, described or referred to as
follows:

BEGINKING at the corner formed by the intersection of the northerly
side of East 42nd Street and the easterly side of former Depew
‘Place (now closed ‘and discontinued);

THERCE RUNNING northerly along the said easterly side of former
Depew Place, 340 feet 4 inches; .

THENCE RUNNING westerly and parallel with the northerly side cof
East 42nd Street, 394 feet 4 inches to a point on the easterlir side
of Vanderbilt Avenue, which point is distant 340 feet 4 inches
northerly from the corner formed by the intersection of the
northerly side of East 42nd Street and the easterly side of
Vanderbilt Avenue;

THENCE RUNNING southerly along the easterly side of Vanderbilt
Avenue, 340 feet 4 inches to its intersection with the northerly
side of East 42nd Street: ‘

THENCE RUNNING easterly along the northerly side of East 42nd
Street, 394 feet 4 inches to the corner, the point or place of
BEGINNING.

TOGETHER WITH the rights and easerments described as follows:

(a) the “"Retained Property®, (including finter alia., pedestrian
passageways to the Grand Central Terminal from Lexington
Avenue and East 42nd Street) as defined in the Declaration of
Easements, Property and Rights appended as Schedule III to a
certain indenture, dated December 19, 1977 and recorded in
Reel 435, page 1381, relating to the Commodore Hotel, 42nd
Street and lexington Avenue, from the Trustees of Penn Central
Transportation Company ("Trustees™) to UDC/Commodore
Redevelopment Corporation and The City of NWew York (Block
1280, Lot 230);

(b) the "Retained Property“, as defined in a certain indenture,
_dated July 27, 1978, and recorded in Reel 447, page 1648
relating to the Biltmore Hotel, 43rd Street and Madison
Avenue, from the Trustees to Clibor Realty Corp. (Block 1278,

Lot 20);
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(c)

{d)

(e)

89

(9)

)

(i)

(3)

(x)

the "Retained Property™, as defined in a certain indenture,
dated Decenmber 9, 1976, and recorded in Reel 386, page 1055,
relating to the Yale Club, 50 Vanderbilt Avenue, from the
Trustees to The Yale Club of New York City (Block 1279, lot
28);

the *Retained Property”, as defined in a certain indenture,
dated April 26, 1978, and recorded in Reel 436, page 645,
relating to 52 Vanderbilt Avenue, from the Trustees to Nodtuc
Realty Corp. (Block 1279, Lot 45);

the "Retained Property%, as defined in a certain indenture,
dated June .16, 1978, .and recorded .in Reel 442, .page 1353,
relating to 466 Lexington Avenue, from the Trustees to Olympia
& York Park Plaza Company (Block 1300, Lots 6 and 14);

the "Retained Property", as defined in a certain indenture, -

. dated June 16, 1978, and recorded in Reel 442, page 1385,

relating to . 245 Park Avenue, from the Trustees to Olympia &
York 245 Park Land Company (Block 1301, Lot 1); .

the property excepted, excluded and reserved in a certain
indenture, dated September 9, 1576, and recorded in Reel 379,
page 372, relating to 270 Park Avenue, from the Trustees and
The New York and Harlem Railroad Company ("NY&HRR™) to Union
Carbide Corporation (Block 1283, Lot 21);

the "Retained Property", as defined in a certain indenture,
dated July 27, 1978, and recorded in Reel 447, page 1762,
relating to the Barclay Hotel, 4Bth Street and Lexington
Avenue, from the Trustees to Barclay Operating Corp. (Block
1303, Lot 14): )

the "Retained Property", as defined in a certain indenture,

dated February 23, 1977, and recorded in Reel 392, page ‘1145, -
relating to 299 Park Avenue, from the Trustees to New York

State Teachers! Retirement System (Block 1303, Lot 1);

the “"Retained Property®, as defined in a certain indenture,
dated April 22, 1977, and recorded in Reel 398, page 453,
relating to the Waldorf-Astoria Hotel, 49th Street and Park
Avenue, from the Trustees to Hotel Waldorf-Astoria Corporation
(Block 1304, 1ot 1);

the "Retained Space", as defined in a certain indenture, dated
December 14, 1978, and recorded in Reel 464, page 2351,
relating to 200 Park Avenue, from The Owasco River Railway,
Inc. (“Owasco"}, NY&HRR and The Penn Central Corporation (now
known as American Premier Underwriters, 1Inc.) (“American
Premier®) to Grand Central Building, Inc., (Block 1280, Lot
9010); . .
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(1)

(=}

{n)

(o)

(p)

{q)

(r}

(s)

()

the "Retained Property", as defined in a certain indenture,
dated December 5, 1978, and recorded in Reel 464, page 1721,
relating to 51 Esst 42nd Street, from American Premier to 51
East 42nd Street Associates (Block 1277, Lot 27);

the "Retained Property®, as defined in a certain indenture,
dated April 30, 1979, and recorded in Reel 479, page 1744,
relating to 280 Park Avenue (East and West Bulldings), from
Owvasco, NY&HRR and Amerjican Premier to Bankers Trust Company
(Block 1284, Lots 26 and 33);

the *"Retained Space®, (including, inter alia, a pedestrian
passageway to the Grand Central Terminal from Lexington
Avenue) as defined in a certain indenture, dated June 26,
1979, and recorded in Reel 486, page 125, relating to 420
Lexington Avenue, from Owasco to Landgray Assoclates as
nmodified by Modification of Deed dated February 6, 1980,
recorded February 13, 1980 in Reel 513 page 1526 {Block 1280,
Lot 60};

(i) the "Retained Space™, as defined in a certain indenture,
dated February 6, 1980, and recorded in Reel 513, page 1532,
relating to 416 lexington Avenue, from Owasco to Greenwich
Assocviates, and (ii) the "Air Space®, as defined in saiad
indenture (Block 1280, Lot 54);

the "Retained Property", as defined in a certain indenture,
dated August 2, 1976, and racorded in Reel 375 page 1738,
relating to 350 Park Avenue from the Trustees and NY&HRR to
Manufacturers Hanover Trust Company (Block 1287 1ot 33);

the "Retained Property®, as defined in a certain indenture,
dated July 27, 1978, and recorded in Reel 447 page 1548,
relating to Roosevelt Hotel, 45th Street and Madison Avenue
from the Trustees and RY&HRR to Clibor Realty Corp. (Block
1281, Lot 21);

the "Retained Property", as defined in a certain indenture,
dated December 21, 1977, and recorded in Reel 423 page 605,
relating to 250 Park Avenue from the Trustees .and NY&HRR to
Febe Associates (Block 1282, Lot 34);

the "Retained Property", as defined in a certain indenture,
dated January 20, 1977, and recorded in Reel 390 page 105,
relating to 377-385 Madison Avenue from the Trustees and
NY&HRR to The Manhattan Savings Bank (Block 1282, Lot 21);

the "Retained Property", as defined in a certain indenture,
dated June 16, 1978, and recorded in Reel 442 page 426,
relating to 320 Park Avenue from the Trustees and NY&HRR to
Olympia & York 320 Park Land Company (Block 1285, Lot 31);
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(u)

(v

(W)

{x)

164]

(z)

(aa)

the "Retained Property”, as defined in a certain indenture,
dated December 21, 1976, and recorded in Reel 388 page 611,
relating to 277 Park Avenue from the Trustees and NYEHRR to
Stahl Equities Corp. (Block 1302 lot 1);

the "Retained Property®, as defined in a certain indenture,
dated January 26, 1976, and recorded in Reel 361 page 443,
relating to 230 Park Avenue from the Trustees and NY&HRR to
230 Holding Inc. (the "Land Daed®) (Block 1300 Lot 1);

the "Retained Property®, as defined in a certain indenture,
dated January 26, 1976, and recorded in Reel 361 page 418,

‘relating 'to 230 Park Avenue from the Trustees and NY&ZHRR to

230 Bullding Inc. (the "Building Deed™) "{Block 1300 Lot 1);

the "Excepted Spaces®, as defined in a certain indenturs,
dated Decenber 28, 1932, recorded in Liber 3850 cp 488 between
The New York Central Railrocad Company and the United States of
America relating to the United States Post Office located at
450 lexington Avenue, as modified by agreements recorded in
Liber 3932 cp 134A and Liber 3983 cp 380;

The "Excepted Spaces® as defined in a certain indenture, dated
July 26, 1946 between the New York Central Railroad Company
and Hotel Chatham Associates recorded July 30, 1946 in Liber
4452 cp 134, relating to 280 Park Avenue as modified by
Agreement dated July 15, 1966 between Park 49th Corp., The New
York Central Railroad Company and NY&HRR recorded January 5,
1967 in Reel 139 page 196 (Block 1284, Lot 26);

The permanent and perpetual rights and easerments and set forth
in Indenture made by New York State Realty and Terminal
Company to the New York Central Railway Company dated April
27, 1951, recorded May 15, 1951 in Liber 4730 page 91 relating
to 300 Park Avenue (Block 1285 Lot 36); g

The permanent and perpetual rights and easements contained in
Indenture made by Robert Walton Goelet to New York Central
Railroad Company dated February 9, 1915, recorded February 11,
1915 in Liber 190 section 5 cp 40.

TOGETHER WITH a right of way (for railrcad purposes) as set forth
in Indenture between the City of New York, NY&HRR and the New York
Central and Hudson River Railrcad Company dated April 1, 1873,
recorded June 25, 1873 in Liber 1256 cp 426, as wodified by
Indenture between the City of New York, NY&ZHRR and the New York
Central Railroad Company dated June 23, 1903, reccrded July 3, 1903
in Liber %2 cp 166 Section 5.
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TOGETHER WITH all other rights, easements reserved by the grantor
in items (a) through (aa) as are not included with the definition
therein of "retained property", "retained space™ or "excepted
space® as applicable.

TOGETHER WITH any and all rights and interests granted to NY&HRR,
Anmerican Premier and/or their predecessors in interest pursuant to
the following unrecorded grants or agreements: -

(1) Grant and Agreement dated June 19, 1903 between The City of
. New York and NY&HRR, and its lessee, The New York Central and
Rudson River Railroad Company.

(2) Grant and Agreement dated December 4, 1903 between The City of
New York and NYLHRR and its lessee, The New York Central and
Rudson River Railroad Company.

(3) Grant and Agreement dated April 28, 1505 between The City of
New York and NRY&LHRR and its lessee, The New York Central and
Hudson River Railroad Company.

{(4) Permit dated June 21, 1905 from The City of New York to The
New York Central and Hudson River Railroad Company.

{5) Agreement dated July 8, 1907 between The City of New York and
NY&HRR and its lessee, The New York Central and Hudsen River
Railroad Company.

(6) Grant and Agreement dated June 15, 1911 between The City of
Few York and NY&HRR and its lessee, The New York Central and
Hudson River Railroad Company.

(7) Agreement dated January 25, 1912 between The City of New York
and NY&HRR and its lessee, The New York Central and Hudson
River Railroad Company. .

(8) Agreement dated April 11, 1924 between The City of New York

and NY&HRR and its lessee, The New York Central Railroad
Company .
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Exhibit A=-2
Dcscxipt;on of Budson Line

All right, title and interest of American Premier
Underwriters, Inc. (formerly known as The Penn Central
Corporation) and The Owasco River Railway, Inc.
(collectively, “Landlord") in and to that railroad line,
commonly known as the Metro-North Commuter Railroad Hudsorn
Line, located in the counties of the Bronx, Westchester,
Putnam and Dutchess, which line -is depicted on the 19517
valuation maps of The New York and Harlem Railroad Company
(the "Hudson Line Premises"), reduced copies of which maps’
are anhexed hereto, including but not limited to the
following:

(a) (i) land lying in the bed of any street,
highway, road or avenue, open or proposed, public or
private, in front of or adjoining the Hudson Line
Prenises, to the center lines thereof; (ii) rights of
way, highways, public places, easements, appendages,
appurtenances, sidewalks, alleys, strips and gores of
land adjoining or appurtenant to the Hudson Line

" Premises which are now or hereafter used in connection
therewith; (iii) awards made or to be made in lieu of
any of the foregoing, and all unpaid awards or other
proceeds for damages to the Hudson Line Premises by
reason of the change of grade of any street, highway,
road or avenue; (iv) the subsurface of the Hudson Line
Premises; (v) all air rights appurtenant to the Hudson
Line Premises; (vi) all rights under franchise
agreements; and (vii) all riparian rights in land under
water and all lands under water, water courses, water
rights and riparian rights in connection thh the
Hudson Line Premises. :

: (b} all buildings, facilities, structures
{including, without limitation, footings and
foundations), and other improvements of every kind,
nature and description whatsoever now located or
hereafter erected, constructed or placed upon or within
the Hudson Line Premises, all fixtures constituting a
part thereof, and all alterations, changes and
additions thereto including, without limitation, all
fixtures and personal property incorporated in or
attached to and used or usable in the operation of the
Hudson Line Premises (from and after the purchase of
same) including, without limitation, all shop, engine
house and repair track machinery and equipment
{including machinery and egquipment located in yards or
terminals for the repair and servicing of trains,
locomotives or cars, including "MU" cars) and all other
machinery, apparatus, devices, motors, dynamos,
engines, compressors, pumps, boilers and burners;
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heating, lighting, plumbing, ventilating, air cooling
and air conditioning eguipment; all ties, rails,

" switches and other track material, ballast, track
laying and servicing material, station houses, tool
houses, fences and other right of way material, all
signal system apparatus, including interlockers,

. sidings, turnouts, bridges, tunnels, viaducts, .
culverts, turntables, fences, pole lines and wires,
overhead conductors, power -transmission systens
equipment (including power substation equipment, power
and contrel cable and third rail systems), chutes,
ducts, pipes, tanks and fittings; incinerating

- equipment; ‘elevators, "escalators and hoists; washroon,
toilet and lavatory eguipment; communications systenms
and public address equipment; fire prevention and
extinguishing eguipment; and all additions thereto and
replacexents thereof; excluding, however, any of the
foregoing which are owned by utility companies
providing utilities to the improvements or by any .
subtenants of Metropolitan Transportation Authority;
and '

(c) any and all operating and trackage
rights over the Hudson Line Premises, including,
without limitation, the right of Landlord to (i)
operate freight trains, cars and locomotives over the
Hudson Line Premises; (ii) provide through and local
freight service (including mail and express) over the
Hudson Line Premises; (iii) operate long haul (through)
passenger trains, cars and locomotives {including
baggage, mail and express over the Hudson Line
Premises; {iv) operate suburban (or commuter) railroad
passenger services over the Hudson Line Premises, as
they may be from time to time constituted; and (v) use
any portion of the Hudson Line Premises for the
operation of any and all equipment and facilities in
connection with providing long haul passenger, freight
and suburban services over the Hudson Line Premises.
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Exhibit A~3
Description of Barlem Line

All right, title and interest of Awmerican Premier
Underwriters, Inc. (formerly known as The Penn Central
Corpeoration) and The Owasco River Railway, Inc.
(collectively, "Landlord”) in and to that railroad line,
commonly known as the Metro-North Commuter Railroad Harlem
Line, located in the counties of New York, Bronx,
Westchester, Putnam and Dutchess, which line is depicted on
the 1917 valuation maps of The New York and Harlem Railroad
Company (the “Harlem Line Premises”}, reduced copies of
which maps are annexed hereto, including but not limited to
the following:

(2a) (i) land lying in the bed of any street,
highway, road or avenue, open or proposed, public or
private, in front of or adjoining the Harlem Line
Premises, to the center lines thereof; (il) rights of
way, highways, public places, easements, appendages,
appurtenances, sidewalks, alleys, strips and gores of
land adjoining or appurtenant to the Harlem Linhe
Prenmises which are now or hereafter used in connection
therewith; (iii) awards made or to be made in lieu of
any of the foregoing, and all unpaid awards or other
proceeds for damages to the Harlem Line Premises by
reason of the change of grade of any street, highway,
road or avenue;- (1v) the subsurface of the Harlem Line
Premises; (v) all air rights appurtenant tc the Harlem
Line Premises, excluding, to the extent applicable, all
unused development rights appurtenant to the building
commonly known as Grand Central Terminal (or any
replacement thereof located on a portion of the Harlen
Line Premises) (the "GCT Building") or the land
comprising Block 1280, Lot 1 in the City, County and
State -of New York upen which the GCT Building is
located, other than 100,000 sguare feet of said
development rights (to the extent same remain unused)
that were granted to Metropolitan Transportation
Authority ("MTA") pursuant to a certain Amended and
Restated Agreement of Lease between Landlord and MTA, a
memorandum of which is intended to be recorded in the

- land records; (vi) all rights under franchise
agreements; and (vii) all riparian rights in land under
water and all lands under water, water courses, water
rights and riparian rights in connection with the
Harlem Line Premises.

{b) the GCT Building and all other

buildings, facilities, structures (including, without
limitation, footings and foundations), and other

Doc £:05):165649.2 12-066

o



improvements of every kind, nature and description
whatsoever now located or hereafter erected,
constructed or placed upon or within the Harlem Line
premises, all fixtures constituting a part thereof, and
all alterations, changes and additions thereto
including, without limitation, all fixtures and
personal property incorporated in or attached to and
used or usable in the operation of the Harlem Line
Premises (from and after the purchase of same)
including, without limitation, all shop, engine house
and repair track machinery and equipment (including
machinery and equipment located in yards or terminals
for the repair and servicing of trains, locomotives or
cars, including "MU" cars) and all other machinery,
apparatus, devices, motors, dynamos, engines,
compressors, pumps, boilers and burners; heating,
lighting, plumbing, ventilating, air cooling and air
conditioning equipment; all ties, rails, switches and
other track material, ballast, track laying and
servicing material, station houses, tool houses, fences
and other right of way material, all signal system
apparatus, including interlockers, sidings, turnouts,
bridges, tunnels, viaducts, culverts, turntables,
fences, pole lines and wires, overhead conductors,
power transmission systems equipment (including power
substation equipment, power and control cable and third
rail systems), chutes, ducts, pipes, tanks and
fittings; incinerating equipment; elevators, escalators
and hoists; washroom, toilet and lavatory equipment;
communications systems and public address equipment;
fire prevention and extinguishing eguipment; and all
additions thereto and replacements thereof; excluding, ;
however, any of the foregoing which are owned by ; ;
utility companies providing utilities to the . }
improvements or by any subtenants of MTA; and S ]

(¢) any and all operating and trackage . B §
rights over the Harlem Line Premises, including, : i
without limitation, the right of Landlord to (i)
operate freight trains, cars and locomotives over the
Harlem Line Premises; (ii) provide through and local
freight service (including mail and express) over the : '
Harlem Line Premises; (iii) operate long haul gthrcugh) ; §
passenger trains, cars and locomotives (1nc;ud1ng *
baggage, mail and express over the Harlem Line

Premises; (iv) operate suburban (or commuter) railroad

passenger services over the Harlem Line Premises, as

they may be from time to time constituted; and (v) use

any portion of the Harlem Line Premises for the _

operation of any and all equipment and facilities in

connection with providing long haul passenger, freight -

and suburban services over the Harlem Line Premises.

Uoc #:D51:165649.2 22066
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Bxhibit A-4
Description of Develcpment Parcels
X. SPUYTEN DUYVIL '

ALL THAT PROPERTY located in tﬁg Borough and
County of Bronx, City and State of New York, and within the
leased property boundaries shown.on Map V59, 6 of the 1917
valuation maps of The New York and Harlem Railroad Company,
from a point directly below the west side of the Henry
Hugson Bridge following the arc of the Main Line of the
Hudson Line to the right along centerline for $50°.

II. NORTH WHITE PLAINS = '

ALL THAT PROPERTY located in the County of
Westchester, State of New York, and with the leased property
" boundaries shown on Map VSZ, 23 of the 1917 vaiuation maps
of The New York and Harlem Railroad Company, from the Cross
Westchester Expressway proceeding to a point aﬁ which clefi
Street would intersect the property if Gleri Street
continued across the property.

IIT. PLEASANTVILLE o ‘

ALL THAT PROPERTY located within the County of
Westchester, State of New York, and within the leased
property boundaries shown on Map V54, 7 of the 1917
valuation maps of The New York énd BRarlem Railroad Conmpany,
from a point at the South side of Bedford Road to a point

300' south along the tracks.

Dee £.031:)656572 21220



Iv. TUCKAHOE

ALL THAT PROPERTY located within the County of
Wéstchester, State of New York, and within the leased
property boundaries described on May V52, 16 of the 1917
valuation maps of The New York and Harlem Railroad Company,
from milepost 16 to the southwestly side of Main Street.
v. BRONXVILLE

ALL THAT PROPERTY located within the County of
Westchester, State of New York, and within the leased
f property boundaries shown on Map V52, 15 of the 1917
‘ valuation maps of The New York and Harlem Railroad Company,

"from a ‘point 100' South of what would be milepost 15.5 to a

point 850' north along the tracks, for a total distance of

9501,



VI. 97TH & PARK

ALL THAT PROPERTY located in the Borough of _
Manhattan, COunty; City and State of New York, described or
referred to as follows: i

The right (the "Special Franchise®™), pursuant to
Chapter 702 {(entitled "An Act to improve and regulate the
use of the Fourth Avenue in the City of New York,") of the
Ninety-Fifth Session Laws of the State of New York, passed’
May 14, 1B72 (the "Act"), exclusively to occupy that pertion
above the plane that is 22' above the rail and 23' above the
grade of the land constituting Park Avenue, City and County
of New York, betwéen the northerly line of 97th Street and
the centerline of 9%th Street, for the'full width of the
Special Franchise within said limits as nay be permitted by ;,tﬂ
the Act, s?id premises béing the same premises described in '
a certain Contract of Sale dated November 20, 1986 between'
The New York and Harlem Railroad Company, American Premier
Underwriters, Inc. (formerly known as The Penn Central
Corporation) and Mark S. Schneier and Jeffrey S. Kogan, as

amended.

Do #:D51:165657.3 72081



“ac

PARCEL II .
BEGINNING at a point in the sourtherly line of 3:&:0:& i
Park Boulevard which bisects the centerline between the two middle tracks
of the right-of-way of The New York and Harlem Railroad Company (“Ksrlem"p
and running thence easterly along the southcrly line of ledford ?lrk '
Boulevard to the easterly boundary of Hnrlen s lands; thencc Tunning

~ southerly along the easterly boundary of Rarlem's lands to a line

— -y

("Perpendicular Line'") drawn perpendicular to the centerline between

the two niddle tracks of said right-of-way and which intersects a point

on said centerline which is 1,333.33 feer northerly, as measured along

said centerline, of a point in cthe norcherly line of Fordham Road which

LR Ty ——

.J-ects said centerline; thence running westerly along Perpendicular
Line to the westerly boundary of Harlem's lands: thence running no:thcrkm
along the westerly boundary of Harlem's liands to the soutberly line of

Bedford Park Boulevard; thence running masterly along the sautherly line

>f Bedford Park Boulevard to the point or place of Beginning.



IX. HASTINGS

ALL THAT LAND situate in the County of
Westchester, State of New York, shown as cross~hatched on
pages IX-1 and IX~-2 of that certain map, entitled

"Hastings", which map is annexed hereto.

M

Doc 2:DS1: 1634572 12.06)
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86740063
April §, 1994

AMENDED AND RESTATED
AGREEMENT OF LEASE
between
AMERICAN PREMIER UNDERWRITERS, INC.
and
THE OWASCO RIVER RAILWAY, INC.
Landlord
and
METROPOLITAN TRANSPORTATION AUTHORITY

Tenant

Dated: As of april _& 1994
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86740062
April 6, 1858

AMENDED AND RESTATED AGREEMENT OF LEASE, made as of the
ﬁf_\_ day of April, 1994, between American Premier Underwriters,
Inc., formerly named The Penn Central Corporation, a Pennsylvania
corporation having an office at Cne East Fourth Street, Cincinnati,
Ohio 45202 ("American Premier”} and The Owasco River Railway, Inc.,
a New York corporation having an office at One East Fourth Street,
Cincinnati, Ohio 45202 ("0Owasco"; American Premier and Owasco,
collectively, "Landlord®), and Metropolitan Transportation
Authority, a public benefit corporation of the State of New York,
having an office at 347 Madison Avenue, New York, New York 10017
{"MTA" or "Tenant").

WITNESSETH:

1. Pursuant to (i) that certain Harlem-Hudson Leasge
Agreement, dated as of June 1, 1972, between Tenant and George P.
Baker, Richard C. Bond, Jervis langdon, Jr. and Willard Wirtz
jointly as trustees of the property of Penn Central Transportation
Company (the “PCTC Trustees®), as landlord, and {ii) that certain
Lease, dated May 26, 1972, between the PCTC Trustees, as landlord,
and Tenant, as tenant, as amended by agreements, dated October 6,
1972, June 2, 1975 and as of May 6, 1989, as further amended by
that certain Partial Surrender Agreement, dated as of December 1,
1989, between American Premier and Tenant, and that certain PFourth
Amendment to the Harlem-Hudson Lease, dated July 1, 1992, between
American Premier, MTA, Scarsdale Depot Associates, L.P., a Delaware
limited partnership, PCC Scarsdale Realty Corp., a2 New York
corporation, Metro-North Commiter Railroad Company, a New York
public benefit corporation ("Metro-North"), and The New York and
Harlem Railroad Company, a New York corporation (“"NY&HRR"} {said
lease and lease agreement, as so amended being collectively, the
"Original Lease"), the PCTC Trustees, being Landlord’s predéecessor-
in-interest, leased to Tenant the Premises for a term expiring May
25, 2032 with options to extend the term of the Original Lease
until May 25, 2062.

2. The parties hereto desire to extend the term of and
modify certain other terms of the Original lLease, and to restate
the Original Lease, as so extended and modified, in its entirety.

3. It is hereby mutually covenanted and agreed by and
between the parties hereto that the Original lease is hereby
extended and modified and restated in its entirety to read in full
as follows:



$ETA006)
April €, 1M

ARTICLE 1
DEFINITIONS

The terms defined in this Article 1 shall, for all
purposes of this Amended and Restated Lease, have the following
meanings:

"Affiliate," (a) when used with respect to any
Person other than the MTA, shall mean a corporaticn, partnership,
tenancy-in-common or other business entity or individual which,
directly or indirectly, controls, is controlled by or is under
common control with such Person or (b) when used with respect to
the MTA, shall mean ({) its wholly-owned subsidiaries, including,
without limitation, the Long Island Railrocad Company and Metro-
North, (ii) the Triborough Bridge and Tunnel Authority, (iii) the
New York City Transit Authority and its wholly-owned subsidiaries
and (iv) any other public benefit corporation or other entity which
is under the control of the MTA or such other entities, the board
of directors of which entities is comprised of members of the board
of directors of the MTA. For purposes of clause (a) of the
foregoing definition, “control®™ (including "control by" and *under
common control with”) shall mean ownership of not less than fifcy
percent (50%) of each class of the authorized and outstanding stock
of a corporation and not less than fifty percent (50%) of all of
the legal and equitable interests in a partnership or other
business entity (determined without regard to cash flow preferences
and similar items).

*American Premier® shall have the meaning provided in the
heading to this Lease.

*Appurtenances® shall mean Landlord‘’s right, title and
interest in and to (a) land lying in the bed of any street,
highway, road or avenue, open or proposed, public or private, in
front of or adjoining the Land (hereinafter defined), to the center
lines thereof; (b) rights of way, highways, public places,
easements, appendages, appurtenances, sidewalks, alleys, strips and
gores of land adjoining or appurtenant to the Land which are now or
hereafter used in connection with the Premises (hereinafter
defined); {c¢) awards made or to be made in lieu of any of the
foregoing, and all unpaid awards or other proceeds for damages to
the Land by reason of the change of grade of any street, highway,
road or avenue; (d) the subsurface of the Land; (e) all air rights
appurtenant to the Land, excluding Landlord’s Air Rights, (£} all
riparian rights in land under water and all lands under water,
water courses, water rights and riparian rights in connection with
the Premises, and (g) all rights under franchise agreements.



85740063
April &, 1894

*Assumed Agreements*® shall have the meaning provided in
Section 42.01(a).

"Bankruptcy Event®" shall have the meaning provided in
Section 3.07.

"Bond Mortgages*® shall mean, collectively, (i) the Three
and One-Half Per Cent Gold Bond Mortgage dated June 1, 1897 from
the Ground Lessor t(hereinafter defined) to the Guaranty Trust
Company of New York, as trustee, as amended by letter dated
December 30, 1959 between New York Central Railroad Company and
Ground Lessor, supplemental indenture datad July 21, 1960,
supplemental indenture dated July 29, 1960 and supplemental
indenture dated Februarxry 7, 1974, and (ii) 4% Mortgage dated
July 1, 1943 from the Ground Lessor to J.P. Morgan & Co.
Incorporated, as trustee, as amended by supplemental indenture
dated July 21, 1960, supplemental inderiture dated July 29, 1960, as
further amended by Supplemental Indenture dated as of November 8, .
1973 among Morgan Guaranty Trust Company of New York, Peoples Trust
of New Jersey and the Ground Lessor, evidencing the resignation of
the trustee and the appointment and acceptance of a successor
trustee, and supplemental indenture and escrow agreement dated
October 24, 1978; as either or both may hereafter be amended,
modified or supplementced.

*Business Days® shall mean all days which are not a
Saturday, Sunday or a day observed as a holiday by either the State
of New York or the federal government.

"Capital Improvements* shall have the meaning provided in
Section 13.01. :

"Certificates” shall wmean certificates of participation
executed and delivered by the Trustee {hereinafter defined), each
evidencing a proportionate interest in the Rental.

"Commencement. Date® shall have the meaning provided in
Section 2.01.

*Construction Agreements" shall mean agreements for
construction, Resgtoration (hereinafter defined), Capital
Improvements, rehabilitation, alteration, repair or demolition
performed pursuant to this Lease.

"Credit Party* shall have the meaning provided in Section
10.15.

‘ "Credit Party Notice" shall have the meaning provided in
Section 10.18. ‘
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"Cure* shall have the meaning provided in Section
42.02(a) .

"Cure Costs" shall have the meaning provided in Section
42.03(a).

"Default” shall mean any condition' or event which, afrer
notice or the expiration of any applicable grace period or both
would constitute an Event of Default (hereinafter defined).

4

*Defect Notice® shall have the meaning provided in

Section 42.62(a).

*Deficiency® shall have the meaning provided in Section
24.04(q). .

"Development Agreements” shall mean the agreements listed
as items 1.1 through 4 in Exhibin "B". .

: *Development Parcels” mean the portion of the Land
described in Exhibit “A-4°.

*Environmental Complaint® shall have the meaning provided
in Section 38.04.

*Environmental Laws®" shall have the meaning provided in
Section 38.02. :

*Environmental Losses® shall have the meaning provided in
Section 38.02. :

*Environmental Release" sghall mean the Environmental
Release and Indemnity of even date herewith among Tenant,  Metro-
North, Landlord and the Ground Lessor with respect to certain
potential environmental claims.

*"EPA" shall mean the United States Environmental
Protection Agency.

"Equipment® shall mean all fixtures and personal property
" incorporated in or attached to and used or usable in the operation
of the Premises (from and after the purchase of the same),
including, without limitation, all shop, engine house and repair
track machinery and equipment (including machinery and equipment
located in yards or terminals for the repair and servicing of
trains, locomotives or cars, including *"MU* cars) and all other
machinery, apparatus, devices, motors, dynamos, engines,
compressors, pumps, boilers and burners; heating, lighting,
plumbing, ventilating, air cooling and air conditioning equipment;
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all ties, rails, switches and other track material, ballast, track
laying and servicing material, station houses, tool houses, fences
and other right of way material, all signal system apparatus,
including interlockers, sidings, turnouts, bridges, tunnels,
viaducts, culverts, turntables, fences, pole lines and wires,
overhead conductors, power transmission systems equipment
{including power substation equipment, power and control cable and
third rail systems), chutes, ducts, pipes, tanks and fittings;
incinerating equipment; elevators, escalators and hoists; washroom,
toilet and lavatory egquipment; communications systems and public
address equipment; fire prevention and extinguishing equipment; and
all additions thereto and replacements thereof; excluding, however,
any of the foregoing which are owned by utility companies providing
utilities to the Improvements or by any Subtenants.

*Event of Default” shall have the meaning provided in
Section 24.01.

"Expiration Date” shall mean the date of the expiration
of the Term as set forth in Section 2.01.

*Extended Term* shall have the meaning provided in
Section 2.02.

*Extended Term Rent Period" shall have the meaning
provided in Section 3.01(a) (iii).

"Financing Sublease* shall have the meaning provided in
Section 10.15. :

"First Rent Period" shall have the meaning provided in
Section 3,01{a) (i). E

_ *"Fixed Rents" ghall have the meaning provided in Section
3.01(a).

*Governmental Authority (Authorities)" shall mean the
United States of America, the State of New York, New York City and
any agency, department, commission, board, bureau, instrumentality
or political subdivision of any of the foregoing, now existing or
hereafter created, having jurisdiction over the Premises or any
portion thereof. .

*GCT Building” shall mean the building commonly known as
Grand Central Terminal and any replacement thereof located on a
portion of the Land. .

"Ground Lease™ shall mean at the time in question, as the
same hereafter may be extended, renewed, modified or amended from

5
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time to time, the Contract between NY&HRR, as landlord, and The New
- York Central and Hudson River Railroad Company, as tenant, dated
April 1, 1873, as amended by Supplementary Contract between said
parties dated May 15, 1882, as further amended by Second
Supplementary Contract between said parties dated October 5, 1898,
as further amended by Third Supplementary Contract between said
parties dated July 1, 1943 and as further amended by Fourth
Supplementary Contract between NY&HRR and American Premier dated
October 24, 1978, and as assigned to American Premier by Indenture
dated October 24, 1978 and recorded November 15, 1978 in the land
records of New York County in Reel 460, page 1535.

"Ground Lessor® shall mean the lessor at the time in
gquestion under the Ground Lease.

"Hazardous Material (s)" shall have the meaning provided
in Section 38.03.

*Impositions®-shall have the meaning provided in Section
4.01.

*Improvements” shall mean the GCT Building and all other
buildings, facilities, structures (including, without limitation,
footings and foundations), Egquipment and other improvements of
every kind, nature and description whatscever now located or
hereafter erected, constructed or placed upon or within the Land,
all fixtures constituting a part thereof, and all alterations,
changes and additions thereto.

*Indentures® shall have the meaning provided in Section
12.02(b) .

*Land® shall mean the land described in Exhibifts “*a-1"
through "A-4" annexed hereto and made a part hereof.

*Landlord,” on the date as of which this Lease ig made,
shall mean collectively, American Premier and Owasco, but
thereafter, ®Landlord® shall mean, collectively, only (a} the
holder of the lessee’s interest under the Ground Lease at the time
. in question and (b) the owner of the premises described in Exhibit

rA-2* annexed hereto and made a part hereor.

*Landlord Indemnified Parties" shall have the meaning
provided in Section 15.01.

*Landlord’s Air Rights® shall mean all unused development
rights appurtenant to the GCT Building and the Landmark Lot
(hereinafter defined) and, to the extent of the Ground Lessor’s or
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Landlord’s interest therein, the premises located at Block 1280,
Lot 54, except for Tenant’s Air Rights.

"Landlord’'s Certificate" shall mean that certain
certificate of representations and warranties dated the date hereof
from American Premier, Owasco and the Ground Lessor in favor of
Tenant .

*Landlord’s Reasonable Efforts” shall mean that Landlord
shall make reasonable good faith efforts to timely enforce its
rights under the agreement in question which are applicable to the
matter in question, without, however, incurring thereby any
liabilities or expenses not otherwise provided for in this Lease
{(unless Tenant agrees to reimburse Landlord for such costs and
expenses, including, without limitation, reasonable attorneys’ fees
and disbursements, in which event such reimbursement shall be
deemed Rental for all of the purposes of this Lease).

*Landmark Lot" shall mean the land comprising Block 1280
Lot 1 in the City, County and State of New York upon which the GCT
Building is located.

*Late Charge" shall have the meaning provided in Article
6.

*Late Charge Rate® shall have the meaning provided in
Article 6.

"Lease” ghall mean the Original Lease, as amended and
restated by this Amended and Restated Agreement of Lease, and all
amendments, modifications, extensions and renewals hereof .

"Lease Rate" shall mean a rate per annum, compounded
semi-annually, equal to Seven and 75/100 percent {7.75%).

"Material Defect" shall have the meaning provided in
Section 42.02(b). .

"Matro-North® shall have the meaning provided in the
recitals to this Lease.

“Mortgage® shall mean (i) a mortgage, including, without
limitation, any modification, amendment, spreader, consolidation or
renewal thereof, which congtitutes a lien on Tenant’'s interest in
t?is Lease and the leasehold interest created hereby, and/or (ii)
Pledges.

"Mortgagee” shall mean the mortgagee, pledgee or assignee
under a Mortgage. .
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"New York City" shall mean The City of New York, a
municipal corporation of the State of New York.

“Notice" and "notice" shall have the meaning provided in
Sectlon 25.01,

"NY&HRR"® shall have the meaning provided in the recitals
to this Lease.

*Original Lease" shall have the meaning provided in the
recitals to this Lease.

"Other Agreements"” shall mean (a) the non-revenue PP&W
Agreements {as defined’ in Exhibit °B® annexed hereto and made a
part hereof), {(b) those certain agreements, documents and matters
listed on the "Right of Way Schedules" shown on those certain
reproductions of the 1917 valuation maps for the Railroad Parcels
and the Development Parcels, as supplemented by the agreements,
documents and matters listed on those certain "Detail Sheets"
corresponding to said schedules and maps (except for the Assumed
Agreements, the QCT Title Exceptions, the Indentures, and all
General Exceptions other than item number 2 in Section (IV) of

*p"), fic) those certain *Pending Updates® set forth in
Schedule 2 tc Exhibit "B*, and (d) all covenants, easements
restrictions, declarations, deeds and other agreements which exlss
ag of the date hereof and affect title to the Premises or an
portion thereof, whether recorded or unrecorded, other than (i) the
Permitted Exceptions {except for the Permitted Exce“tion for Other
Agreements), (ii) any mortgage, judgment lien or other similar lien
on all or any portion of the Premises which secures indebtedness of
Landlord and (iii} any agreement covering all or substantially all
of the Premises or the Railroad Parcels that prohibits Landlord
from leasing the Premises to Tenant pursuant to this Lease.

*Owasco® shall have the meaning provided in the heading
to this Lease.

"PCTC Trustees" shall have the meaning provided in the
recitals to this Lease.

"Parmitted Exceptions” shall mean all matters set forth
in Exhibit "B*".

*Person” shall mean and include an individual,
corporation, partnership, joint  venture, estate, trust,
unincorporated asscociation, any federal, state, county or municipal
government or any bureau, department, authority or agency thereof.
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*Philip Morris Declaration"” shall have the meaning
provided in Section $.06(a}.

*pPledge” shall mean a security agreement pursuant to
which all or a portion of the ownership interests in Landlord or
Tenant are pledged and/or assigned to a Trustee or Mortgagee, as
the case may be.

“Premises" shall mean the Land, the Improvements, the
Equipment, the Appurtenances and the Trackage Rights.

: "Protected Person” shall have the meaning provided in
Section 40.01. '

*Railroad Parcels" shall have the meaning provided in
Section 42.02(b). _

*Rental” shall have the meaning provided in Section 3.04.

"Requirements" shall have the meaning provided in Section
14.01. '

"Reserved Rights" shall have the meaning provided in
Section 42.01(a).

“Restoration® shall have the meaning proﬁided in Section
8.01(b).

( "Restore® shall have the meaning provided in Section
8.01(b}.

*Safe Condition" shall mean such state of "general
physical repair and condition of the Premises as would be necessary
to avoid a reasonably likely risk of serious physical injury to
members of the general public using the Premises for the purposes
which Tenant operates the Premises, or serious damage to personal
property of such members of the general public. For purposes of
this definition, the term "members of the general public*" shall
include all Persons (including, without limitation, Tenant)
reasonably expected to enter upon the Premises in connection with
Tenant’s operation thereof, excluding employees of Tenant or its
Affiliates who are then engaged in activities directly related to
the operation of a railroad on the Premises and which activities
involve the operation of trains, railroad cars or engines or other
hazardous or dangerous equipment.

*Second Rent Period®” shall have the meaning provided in
Section 3.01(a) (ii).
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"Secured Loan”" shall mean (i) an assignment to the
Trustee, for the benefit of registered owners of Certificates, of
Landlord’'s rights under this Lease and the trust agreement
established for the purpose of, among other things, securing the
payment of Rental by Tenant due to the owners of Certificates from
time to time, and/or (ii) a mortgage which constitutes a lien on
Landlord’s interest and/or estate in the Ground Lease and the
Premises. The term *Secured Loan" shall also include (x) any
unrecorded mortgages affecting Landlord’s interest and/or estate in
the Ground Lease and the Premiges, and (y) Pledges.

"Shortfall" shall have the meaning provided in Section
9.08. :

*Subtenant® and "Subtenants® shall have the meaning
provided in Section 10.02.

"Tenant” shall mean the MTA, provided, however, that
whenever this Lease and the leasehold estate hereby created shall
be assigned or transferred in accordance with the terms of and in
the manner specifically permitted by this Lease, then from and
after the date of such assignment or transfer and until the next
permitted assignment or transfer, the term "Tenant® shall mean the
permitted assignee or transferee.

'Tenant Indemnified Partlas‘ shall have the wmeaning
provided in Section 15.03.

"Tenant’s Air Rights" shall have the meaning provided in
Section 5.01.

*Tenant’s Property” shall have the meaning provided in
Section 11.02. x

*Term" shall have the meaning provided in Section 2.01.

*383 Contract” shall mean the Agreement for Purchase and
Sale of Development Rights and Related Release of Lease of
Development Rights (and the exhibits annexed thereto) dated as of
November 8, 1983 between American Premier, NY&HRR, Owasco and 2383
Madison Associates, as amended by that certain First Supplemental
Agreement, dated August 17, 1984, that certain Second Supplemental
Agreement for Purchase and Sale of Development Rights and Related
Release of Leage and Development Riglits, dated as of August 26,
1987, and that certain Third. Supplemental Agreement, dated as of
July 31, 1989, between the parties, as the same may hereafter be
modified or amended from time to time.

10
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*Trackage Rights® shall mean all of Landlord’s right,
title and interest in and to any and all operating and trackage
rights over the Premises, including, without limitation, the right
of Landlord to (i) operate freight trains, cars and locomotives
over the Premises; (ii) provide through and local freight ‘service
(including mail and express) over the Premises; (iii) operate long
haul (through) passenger trains, cars and locomotives (including
baggage, mail and express) over the Premises; (iv) operate suburban
(or commuter) railroad passenger services over the Premises, as
they may be from time to time constituted; and (v) use any portion
of the Premises for the operation of any and all equipment and
facilities in connection with providing long haul passenger,
freight and suburban services over the Premises.

*Transfer Restrictions® shall have the meaning provided
in Section 2.02(a).

*Trustee® shall mean the assignee of Landlord’s rights
under this Lease, if Landlord enters into a Secured Loan pursuant
to the issuance of Certificates, and/or the holder or beneficiary
of a Secured Loan which is evidenced by a mortgage on all or any
portion of Landlord’s interest in the Premises and/or the holder or
beneficiary of a Pledge.

*Unavoidable Delays*” shall mean delays incurred by Tenant
due to (i) strikes, lockouts, acts of God, enemy action, civil
commotion or the inability to obtain labor or materialg, and (ii)
fire or other casualty or other causes beyond the control of Tenant
{not including Tenant’s insolvency or financial condition). 1In
each instance Tenant shall use reasonable efforts to notify
Landlord promptly after the incident causing the delay shall have
occurred; provided that Tenant's failure to promptly  notify
Landlord thereof shall not affect Tenant’s rights hereunder with
respect to Unavoidable Delays. .

ARTICLE 2 _
PREMISES AND TERM OF LEASE
. Landlord does hereby demise and lease the
‘Premigses to Tenant, and Tenant does hereby hire and take the

Premises from Landlord, subject te the Ground Lease, and further
subject to and together with the Permitted Exceptions.

TO HAVE AND TO HOLD unto Tenant for a term of
approximately one hundred thirty-two and one-half (132¥) years (the
*Term") which commenced on June 1, 1972 (the "Commencement Date"}
and which shall expire at 11:59 p.m. on December 31, 2104 (the
""Expiration Date"), or on such earlier date upon which the term of

11
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this Lease shall expire or be cancelled or terminated pursuant to
any of the conditions or covenants of this Lease or pursuant to
law.

Section 2.02.

{a) Effective upon the date of expiration of the
restrictions (the "Transfer Restrictions") set forth in the 383
Contract against {a) conveyances, assignments, transfers,
mortgages, pledges, releases, encumbrances and hypothecations of
any portions of Landlord’s and the Ground Lessor’s interests in any
Linkage Fees (as defined in the 383 Contract) or the Landmark Lot
and (b) conveyances, transfers and assignments of any interest in
the Ground Lease and the Original lease, whether the expiration of
the Transfer Restrictions occurs by termination of the 383 Contract
or otherwise, and provided that this Lease shall be in full force
and effect at such time, the Term shall be automatically extended
to February 28, 2274 (such extension being hereinafter referred to
as the *Extended Term”) and the Expiration Date shall then be and
mean the last day of the Extended Term, without the execution of
any further instrument.’ Notwithstanding the foregoing, promptly
after the commencement of the Extended Term, Landlord and Tenant
shall enter into an agreement in recordable form and otherwise
reasonably satisfactory to Landlord and Tenant, confirming that the
Term has been extended for the Extended Term. Unless the context
shall otherwise require, Tenant’s occupancy of the Premises during
the Extended Term shall be upon the same terms, covenants and
conditions of this Lease as shall be in effect immediately prior to
such extension. Any dispute under this Section 2.02 shall be
resolved by arbitration in accordance with the provisions of
Article 368; provided, however, that any final determination beyond
right of appeal as to the expiration of the Transfer Restrictions
made by a court of competent jurisdiction in any litigation brought
against Landlord by a party other than Tenant shall be binding on
the parties for purposes hereof.

(b} Upon landlord’s receipt from Tenant of evidence
reasonably satisfactory to Landlord that the interest of 383
Madison Associates in the property located at 383 Madison Avenue,
New York, New York was assigned, transferred or conveyed in
violation of the 383 Contract, or if in lLandlord’s reasonable
judgment, Landlord shall have the right to terminate the 38:
Contract and/or the Transfer Restrictions, Landlord shall use
Landlord’s Reasonable Efforts to terminate the 383 Contract and/or
the Transfer Restrictions.

‘ {(c) Landlord shall not enter into any agreement
extending the Transfer Restrictions or any modification or
amendment to the 383 Contract which would adversely affect Tenant's

12



26740062
April 6, 1994

rights hereunder without obtaining Tenant’'s prior written consent
thereto.

ARTICLE 3
BENT
Section 3.031.

{(a) Tenant shall pay to Landlord with respect to the
Premises, a fixed rent (the "Fixed Rents*) in the annual aggregate
amounts set forth below: ‘

(i) $2,369,010 during the period {(the *"First Rent
Period") beginning on the date hereof and ending on June 30,
2019; and

(ii) $2,043,500 during the period (the "Second Rent
Period") commencing July 1, 2019 and ending on December 31,
2104.

{i11) $2,043,500 during the period (the "Extended Term
Rent Period®") commencing on January 1, 2105 and ending on
March 30, 2274.

{b) - Simultaneously with the execution and delivery of
this Lease, Landlord and Tenant shall execute and deliver to the

other the Environmental Release.

{c) 4 In consideration of Landlord restructuring the
Original Lease, simultaneously herewith, Tenant has paid to
Landlord an amount equal to Five Million Dollars {$5,000,000).

{d}) The Fixed Rents shall be due and payable in equal
semi-annual installments in arrears, on the first day of each
January and July during the Texrm. Notwithstanding anything to the
contrary contained herein, the installment of Fixed Rents payable
on July 1, 1994 shall be equal to sg3s;acg.z% [$6,369.87 for each
day which elapses between the date hereof and June 30, 1994].

i . The Fixed Rents shall be absolutely net to
Landlord and the Fixed Rents and all other amounts payable by
Tenant to Landlord hereunder shall be without any abatement,
deduction, counterclaim or offset whatsoever, so that this Lease
shall yield net to Landlord under all circumstances and conditions
{whether now or hereafter existing and whether or not within the
contemplation of the parties), the Fixed Rents and all other
amounts payable by Tenant to Landlord hereunder. Except for (i)
debt service on any indebtedness of Landlord or the Ground Lessor,

13
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{ii) the annual rent and other sums payable under the Ground Lease,
(iii) costs and expenses payable by Landlord pursuant to Section
5,02, and (iv) amounts payable by Landlord pursuant to Section
19,03, Tenant shall pay all costs, expenses and charges of every
kind and nature relating to the Premises and the operation,
management, maintenance and repair thereof, structural or
ctherwise, which arise or become due or payable during or after
{but attributable to a period falling within) the Term, and Tenant
shall indemnify Landlord against, and hold Landlord harmless from,
such costs, expenses and charges, and Tenant’s liability for the
payment of any of such costs, expenses and charges which shall
become payable after the Term as aforesaid is hereby expressly
provided to survive the Term. :

. Tenant shall pay all Impositions in
accordance with Article 4 hereof.

Section 3.04. The Fixed Rents and all other amounts
payable by Tenant to Landlord pursuant to this lLease, including,
without limitaticn, the amounts payable pursuant to Article 19
hereof (collectively., "Rental®), shall constitute rent under this
Lease, and shall be paid as provided in Section 3.05. 1In the event
of Tenant’s failure to pay any part of the Rental after Landloxd
shall have given Tenant the notice, if any, reguired to be given
under Section 24.01 and the applicable cure period, if any, shall
have expired, Landlord (in addition to all other rights and
remedies) shall have all of the rights and remedies provided for in
this Lease or at law or in equity in the case of nonpayment of
rent, subject to the terms of this Lease, including, without
limitation, Section 24.07. It is understood and agreed that,
except as specifically provided in this Lease, Tenant’s obligation
to pay Rental hereunder shall not terminate prior to the Expiration
Date, notwithstanding the exercise by Landlord of any or all of its
rights under Article 24 hereof.

. All Rental under this Lease shall be
payable when due and, except as otherwise expressly provided
herein, without notice or demand and without any abatement,
deduction, counterclaim or offset whatsoever, at Landlord‘s option,
(a) by wire transfer of immediately available funds, or (b) by good
checks drawn against an account at a bank which is a member of the
New York Clearing House Association (or any succesaor body of
similar function), and shall be payable (i) if paid by wire
transfer, to a bank account or bank accounts designated by Landlord
in accordance with wire transfer instructions provided by Landlord
in a Notice to Tenant, or {ii) if paid by check, to Landlord or
Landlord’'s designee, at the office of Landlord set forth above or
at such other place in the continental United States as Landlord
shall direct by Notice to Tenant.

14
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. No payment by Tenant or receipt or
acceptance by Landlord of a lesser amount than the correct amount
of any Rental shall be deemed to be other than a payment on
account, nor shall any endorsement or statement on any check or any
letter accompanying any check or payment be deemed an accord and
satisfaction, and Landlord may accept such check or payment without
prejudice to Landlord’s right to recover the balance or pursue any
other remedy provided in this Lease or at law.

Section 3,07. If at any time during the Term any party
comprising landlord shall file a voluntary petition under Title 7"
or 11 of the United States Bankruptcy Code, or such petition shall
be filed against any such party and an order for relief shall be
entered, or if any such party shall file any petition or answer
seeking, consenting to or acquiescing in any reorganization,
arrangement, composition, readjustment, liquidation, dissclution or
similar relief under any present or future federal bankruptcy code
or any other present or future federal, state or other statute or
law (a "Bankruptcy Event"), and in the course of such Bankruptcy
Event ‘any such party rejects its executory obligations under this
Lease, such rejection shall not affect Tenant’s right to continue
to occupy the Premises under the terms and conditions set forth in
this Lease, including without limitation, payment of the Rental set
forth herein, and in addition theretc Tenant shall have the right
after the occurrence of a Bankruptcy Event, by notice given to
Landlord not earlier than the twenty-third (23rd) anniversary and
not later than six months following the twenty-fifth (2sth)
anniversary of the date hereof (or thirty (30) months following the
rejection of this Lease in bankruptcy, if later), to prepay in full
in cash the Fixed Rents for the balance of the Term (including the
Extended Term) by paying to Landlord an amount equal to the sum of
(i) except to the extent Tenant has theretofore paid or prepaid the
Fixed Renta payable with respect to the First Rent Period, an
amount equal -to the sum of (x) the "Rental Period Prepayment
Amount® set forth in Exhibit "C* annexed hereto and made a part
herecf corresponding to the semi-annual rental periocd in which the
date of prepayment occurs, and {y) any Fixed Rents due but not paid
ags of the date of prepayment, and (ii) an amount equal to the sum
of (x) the *Rental Period Prepayment Amount® set forth in BExhibit
*D* annexed hereto and made a part hereof corresponding to the
semi-annual rental period in which the date of prepayment occurs
and (y) any Fixed Rents due but not paid as of the date of
prepayment. Upon payment of such sum, the Fixed Rents for the
balance of the Term (including the Extended Term) shall be reduced
to zero.

Notwithstanding anything to the contrary

Section 3,08
set forth above, Tenant shall have the option, exercisable upcn not
less than ten (10) days’ notice to Landlord at any time prior to

15
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the later of (a) January 1, 1995 or (b) the date which is one
hundred twenty (120) days after the date on which Landlord gives
notice to Tenant that it intends to enter into a Secured Loan, to
prepay (i) all of the remaining Fixed Rents due and payable during
the First Rent Period by payment in the manner prescribed in the
last sentence of this Section 3.08 of an amount equal to the sum of
(1) the "Rental Period Prepayment Amount” set forth in Exhibiv *"C*
corresponding to the semi-annual rental period in which the date of
such prepayment occurs and (2) any Fixed Rents due but not paid as
of the date of such prepayment or (ii) a portion thereof, thereby
reducing the Fixed Rents for the remainder of the First Rent Period
to an amount sufficient to amortize fully in equal semi-annual
installments at the lease Rate over the remainder of the First Rent
Period the difference between the "Rental Period Prepayment Amount®
set forth in Exhibit "C" corresponding to the semi-annual rental
period in which the date of such partial prepayment occurs (plus
any Fixed Rents due but not paid as of the date of such prepayment)
and the amount prepaid. Notwithstanding the foregoing, in the
event that Landlord does not enter into a Secured Loan on or before
the first anniversary of the expiration of the one hundred twenty
(120) day period described in clause (b) above, Tenant’s option to
prepay pursuant to this Section 3.08 shall not expire until one
‘hundred twenty (120) days after the date on which Landlord gives to
Tenant a new notice that it intends to enter into a Secured Loan,
which new notice shall also be subject to the provisions of this
sentence. Tenant shall make such prepayment prior to the
applicable date set forth in clauses {a) and (b) above, by (x)} wire
transfer of immediately available funds (in accordance with the
provisions of Segtion 3.05) or (y) delivery to Landlord of
obligations of Tenant in an aggregate principal amount egqual to the
amount being prepaid (plus the amount of any Fixed Rents due but
not paid as of the date of prepayment), which obligations shall (i)
be exempt from Federal, New York State and New York City income
taxes, (ii) mature not later than the last day of the First Rent
Period, (iii) bear interest at an annual rate which is not less
than the annual tax-exempt rate which Tenant would then be reguired
to offer on obligations with comparable maturities and credit
ratings and (iv) immediately upon such delivery, be readily
salable, in the opinion of a nationally recognized investment
banking firm that is mutually acceptable to Landlord and Tenant, by
American Premier and/or Owasco, without recourse to either of them,
at an aggregate net purchase price (after deduction of any
marketing fees and expenses) that is not less than the aggregate
principal amount of such obligations. If Tenant elects to prepay
a portion of the Fixed Rents, Landlord and Tenant shall, promptly
upon the reguest of either party, amend Exhibit +*C*.

16
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ARTICLE 4
IMPOSITIONS

Section 4.01. Tenant covenants and agrees to pay, as
hereinafter provided, to the Governmental Authority imposing the
same, all of the following items, if and only to the extent that
{x) either the Premises or Tenant is not exempt therefrom pursuant
to Section 1275 of the New York Public Authorities Law or any other
provision of law exempting property leased by or to Tenant from all
or any portion of the Impositions and (y) such items are payable
and, if unpaid, coyld become a lien on the Premises (collectively,
*Impositions*®): (a) real property taxes and assessments, (b)
personal property taxes, (c) occupancy and rent taxes, (d) water,
water meter and sewer rents, rates and charges, (e) excise or
similar taxes, (f) levies, (g) license and permit fees, (h) vault
charges, (i) sales, value added, use and similar taxes, (j) payment
in lieu of each of the foregoing, whether or not expressly so
designated, (k) fines, penalties and other similar or 1like
governmental charges applicable to the foregoing and any interest
or costs with respect thereto, and (1} any and all other
governmental levies, liens, fees, rents, assessments, taxes and
charges, general and special, ordinary and extraordinary, foreseen
and unforeseen, of any kind and nature (including, without
limitation, all of the above with regpect to environmental matters,
subject to the provisions of Section 38.08), and any interest or
costs with respect thereto; provided and only to the extent that at
any time during the Term such items listed in clauses (a] Ehrough
(1) of this Section 4.01 are (i} assessed, levied, confirmed,
imposed upon, or would grow or become due and payable ocut of or in
respect of, or would be charged with respect to (x) the Premises,
or (y) any document (other than this Lease) by which Tenant
directly or indirectly creates or transfers an interest or estate
in the Premises, 6 (z) the use and occupancy of the Premises by
Tenant, and (ii) encumbrances or liens ({(except to the extent
created or resulting from any indebtedness of Landlord or the
Ground Lessor, including without limitation, any mortgage recording
tax) on (v) the Premises, (w) any vault, passageway or space in ox
under the sidewalks or streets in front of or adjoining the
Premises, (x) any other Appurtenances, (y) any perscnal property,
Equipment or other facility used in the operation thereof, or (z)
the Rental (or any portion thereof) payable by Tenant hereunder.
Each such Imposition, or installment thereof, during the Term shall
be paid before the last day the same may be paid without fine or
penalty; provided, however, that if by law any Imposition may at
the option of the taxpayer be paid in installments (whether or not
interest shall accrue on the unpaid balance of such Imposition},
Tenant may exercise the option to pay the same in such installments
and shall be responsible for the payment of such installments only,
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provided that all such installment payments relating to periods
prior to the date definitely fixed for the expiration of the Term
shall be made prior to the Expiration Date.

Nothing herein contained shall .require
Tenant to pay municipal, state or federal income, capital gains,
inheritance, estate, succession, transfer, transfer gains or gift
taxes of Landlord or the Ground Lessor or any corporate franchise
tax imposed upon Landlord or the Ground Lessor.

i . Except for such Impositions relating to
environmental matters, any Imposition, relating to a fiscal period
of the imposing Governmental Authority, a part of which period is -
included within the Term and a part of which is included in a
period of time after the Expiration Date (whether or not such
Imposition shall be agsessed, levied, confirmed, imposed upon or in
respect of or become a lien upon the Premises, or shall become
pavable, during the Texrm) shall be apportioned between Landlord and
Tenant as of the Expiration Date so that Tenant shall pay that
portion of such Imposition which that part of such fiscal period
included in the periocd of time before the Expiration Date bears to
such fiscal period.

. Tenant shall have the right, to the extent
permitted by law, at its own expense, to contest the amount or
validity, in whole or in part, of any Imposition, in which event,
notwithstanding the provisions of Section 4.01 hereof, payment of
such Imposition shall be postponed if, and only as long as (a)
neither the Premises nor any portion thereof which is material to
Tenant's operation of a railroad on the Premises, nor any material
part of the rents, issues and profits of the Premiges, would, by
reason of such postponement or deferment, be, in the reasonable
judgment of Landlord, in imminent danger of being forfeited or
lost, and (b) such contest shall not subject the Ground Lessor,
Landlord or the Trustee to the risk of any criminal liability.

Section 4.05. Tenant shall have the right, to the extent
permitted by law, and at Tenant’'s sole cost and expense, to seek a
reduction in the valuation of the Premises assessed for real
property tax purposes and to prosecute any action or proceeding in
connection therewith.
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E * 5 g] . A
{a) This Lease and the Premises shall exclude Landlord's

Alr Rights, which shall remain the sole property of American
Premier, but this Lease and the Premises shall include a total of

100,000 are feet of unused development rights appurtenant to the
GCT ﬁiigglﬁg and the Landmark lot ("Tenant/s. Air ts*) which
Teriant may ( use to improve the uilding, or (ii) subject to

applicable Regquirements, transfer from the GCT Building or the
Landmark Lot to any eligible receiving site, provided guch transfer
and any, entry into a contract; conditional or:otherwige. (except. as
expressly provided in the next sentence), for.any such transfer,
oc¢cur dfter the - later: to occur' of' (x) the  expiration: of- the
Transfer Restrictions or (y) the closing of one.. or  more
transactions pursuant to which Landlord has sold, transferred or
conveyed after the date hereof an aggregate amount of 1,000,000
square feet or more of Landlord’s Air Rights. Notwithstanding the
foregoing, Tenant shall have the right to enter into a contract for
the sale of Tenant’s Air Rights at any time after the expiration of
the Transfer Restorations and after Landlord has entered into one
or more contracts (excluding the 383 Contract) after the date
hereof for the sale of an aggregate amount of 1,000,000 square feet
or more of Landlord’s Air Rights but prior to the closing of the
same only if the contract to sell Tenant‘s Air Rights is expressly
conditioned upon the closing of the transactions under the
contracts entered into by Landlord after the date hereof to convey -
an aggregate amount of 1,000,000 square feet or more of Landlord’s
Air Rights. In utilizing or transferring Tenant‘s Air Rights,
Tenant shall not take any action which would reduce the amount of
Landlord’s Air Rights or the amount of Landlord’s Air Rights which
may be transferred from the GCT Building or the Landmark Lot to
other properties (except to extent that the transfer of Tenant’'s
Air Rights to an eligible receiving site might reduce the demand
for Landlord‘’s Air Rights by the owner of such site). Tenant shall
have the right to retain the proceeds of any transfer of Tenant’'s
Air Ri?hts made in accordance with the provisions of this Section

5.01¢a

: {b) Upon any transfer of Tenant's Air Rights in
accordance with Section 5.01(a), Landlord shall cooperate, and
shall cause the Ground lLessor to cooperate, with Tenant in order to
effectuate the transfer of Tenant’s Air Rights. Such cooperation
shall include, without limitation, promptly after request therefor,
.the execution and delivery of all documents and instruments
necessary to transfer the Ground Lessor’s or Landlord’s rights with
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respect to Tenant’s Air Rights, release or waive Landlord's and the
Ground Lessor’s rights as a "party-in-interest", and otherwise as
reasonably requested by Tenant, provided that such cooperation will
be without the incurrence of any liability, cost or expense to
Landlord or the Ground Lessor, and Tenant shall be solely liable
and responsible for all inspection or maintenance reports required
to be performed in connection with the transfer of Tenant’s Air
Rights (or pursuant to agreements entered into in connection with
any such transfer), and all repair or maintenance requirements for
the GCT Building imposed in connection with the approval of the
trangsfer of Tenant’s Air Rights by any applicable Governmental
Authorities,

. {c) Any declaration, agreement or other instrument

entered into by Tenant in connection with the transfer of all or
‘any portion of Tenant’s Air Rights shall not impose any obligations
on Landlord in excess of those set forth in Section $.01(b), unless
Tenant pays to Landlord the cost of such excess obligations.
Tenant hereby indemnifies Landlord from and against any and all
lijability, obligation, loss, cost, damage and expense, including
without limitation, reasonable attorneys’ £fees and charges, in
connection with any declarations, agreements or other instruments
in connection with the transfer of Tenant’'s Air Rights, to the
extent the same exceed the scope of the obligations to which
Landlord has agreed to be subject pursuant to Section 5.01(b).

. Section 5.02.

{a) Tenant shall cooperate, and use reasonable efforts to
cause its Affiliates to cooperate, with Landlord and any proposed
or actual transferee(s) of Landlord’'s Air Rights in ordexr to
effectuate the transfer of Landlord‘'s Air Rights from-the GCT
Building and the Landmark Lot. Such cooperation shall include,
without limitation, promptly after request therefor, (i) the
execution and delivery of all documents and instruments necessary
to transfer, release or waive Tenant’s rights as a "party-in-
interest" or otherwise or to jeoin in zoning lot mergers, as
- applicable, and otherwise as reasonably requested by Landlord or
any proposed or actual transferee(s) of Landlord’'s Air Rights,
(ii) the delivery of copies of all periodic inspection reports
performed by Tenant as part of its regular maintenance procedures
for the Landmark Lot and the GCT Building so that Landlord may file
such reports with the appropriate Govermnmental Authorities and
(iii) the execution and delivery of any cother documents reasonably
regquested by Landlord in connection with Landlord’s applications
for special permits or other governmental authorizations, approvals
or consents with respect to the transfer of Landlord’s Air Rights,
provided that (x) such cooperation will be without the incurrence
of liability, cost or expense to Tenant, including, without
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limitation, any expense for architects, engineers or other Persons
(other than Tenant’s in-house staff) to prepare inspection or
maintenance reports required to be performed sclely in connection
with the transfer of Landlord’s Air Rights {or pursuant to
agreements entered intoc in connection with such transfer), or,
except as otherwise provided in this Lease, expense for repair or
maintenance of the GCT Building required in connection with the
approval of the transfer of Landlord’s Air Rights by the applicable
Governmental Authorities, (y) Tenant shall not be required to
testify or take affirmative public positions on behalf of
Landlord’s efforts to transfer Landlord’s Air Rights and (z) Tenant
shall not be required to make any portion of the Premises available
for use by Landlord or any potential or actual transferee(s) of
Landlord's Air Rights.

(b) Notwithstanding the provisions of Section 5.02(a), in
the event that any Governmental Authority imposes requirements with
respect to repair or maintenance of the GCT Building and/or the
Landmark Lot in connection with its approval of the transfer of
Landlord’s Air Rights, Landlord and Tenant agree: (i) to the extent
that the repair or maintenance requirements so imposed do not
exceed the repair and maintenance obligations of Tenant under this
Lease, Tenant shall repair or maintain the Premises in accordance
with such requirements; (ii) to the extent that the performance of
any repair or maintenance requirements would exceed the repair and
maintenance cbligations of Tenant under this Lease but such repairs
or maintenance are then contemplated and budgeted for in Tenant’'s
capital improvement or operating budget plans, Tenant shall
promptly notify the appropriate Governmental Authority of Tenant's
intention to perform the required repairs or maintenance in
accordance with such plans of Tenant, subject to the reservation
that Tenant may modify such plans to reflect good faith changes in
its budget and prioricies; and (i1ii) to the extent that the repair
or maintenance requirements so imposed exceed the repair and
maintenance obligations of Tenant under this lLease and such repair
or maintenance requirements are not then contemplated or budgeted
for by Tenant or Tenant modifies such plans to eliminate such work,
Tenant shall perform such repairs or maintenance promptly after
Tenant’s receipt of payment from Landlord of an amount equal to the
reasonably estimated cost of completing such repairs or maintenance
agreed upon by Landlord and Tenant; provided that in the event that
the reasonable costs and expenses incurred by Tenant in the
performance of such repairs or maintenance exceed the amount paid
therefor by Landlord to Tenant, Landlord shall reimburse Tenant for
such excess costs and expenses upon presentation of a reasonably
detailed statement therefor and, provided, further, that any
overpayment made by Landlord to Tenant in connection with Tenant’'s
performance of such repairs or maintenance shall be refunded to
Landlord immediately upon the completion of such work. Landloxd
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hereby agrees that if Tenant uses employees cf Metro North or any
successor operator of commuter railroad service on the Premises to
perform such repairs, then the standard and customary charges for
using such employees shall be deemed reasonable. Notwithstanding
" the foregoing, Tenant shall be responsible for the fees and
disbursements of its attorneys, architects and engineers in
connection with the review and approval by Tenant of documents
related to the transfer of Landlord‘s Air Rights, including,
without limitation, the review of the imposition of repair or
maintenance obligations in connection therewith.

(c) Any declaration, agreement or other instrument
entered into by Landlord from and after the date hereof in
connection with the transfer of all or any portion of Landlord’'s
Air Rights that is intended to run with any portion of the Premiges
or to otherwise be binding upon any subsegquent owner of the
Premises shall be consistent with Sections 5.02(a) and (b) and
shall not impose any obligations on Tenant (as successor to
Landlord or otherwise) in excess of those set forth in Sections
§.02(a}) and (b), unless Landlord pays to Tenant the cost of such
excess obligations. Landlord hereby indemnifies Tenant from and
against any and all liability, obligation, loss, cost, damage and
expense, including without limitation, reasonable attorneys’ fees
and charges, in connection with any declarations, agreements or
other instruments entered into after date hereof in connection with
the transfer of Landlord’s Air Rights, to the extent the same
exceed the scope of the obligations to which Tenant has agreed to
be subject pursuant to Sections 5.02(a) and (b). If, in Landlord’s
sole and absolute judgment, it will not impair or adversely affect
Landlord’s or the Ground Lessor’s interest in the Premises -or
Landlord’s ability to transfer Landlord’s Air Rights in any way,
Landleord will use reasonable efforts to request that any trust
funds held in connection with such declarations be used to comply
with any repair or maintenance obligations imposed thereunder to
repair or maintain the GCT Building.

(d) Tenant acknowledges that Landlord‘’s Air Rights or
portions thereof are currently subject to the 383 Contract and
Tenant has received a copy of the 383 Contract. Tenant shall not,
and this Lease and the terms and provisions hereof shall not and
shall not be deemed to, impair, interfere with or otherwise affect
the performance of Landlord’s or the Ground Lessor’s obligations
under the 383 Contract or the rights of the purchaser under the 383
Contract.

(e} Without limiting the foregoing provisions of this
Section 5.02, Landlord and Tenant shall take all actions
(including, without limitation, those provided for in the 2383
Contract) reasonably requested by the other party hereto and/or any

22



9674003
April 6, 1914

proposed or actual transferees of Landlord’s Air Rights or Tenant's
Air Rights, as the case may be (including, without limitation, the
purchaser under the 383 Contract), to effectuate any transfers
thereof.

(£) Tenant acknowledges that any breach or default under
this Section 5.02 shall be a material default under this Lease and
since Landlord‘’s damages may be difficult to ascertain and would
not be a sufficient remedy for any such breach or default, in
addition to enforcing Tenant's cbligations under Section 19.01 and
exercising any of Landlord’s other remedies under this Lease,
Landlord shall be entitled to specific performance of the
provisions of this Section $.02.

Section. 5.03 Tenant shall use reasonable efforts to
cause all Subtenants and Mortgagees to cooperate with Landlord to
the full extent Tenant is required to cooperate pursuant to this
Article 5 and shall include and cause to be included in all
Subleases affecting the GCT Building or the Landmark Lot or any
portion thereof entered into from and after the date hereof and
Mortgages provisions pursuant to which the Subtenants and
Mortgagees waive their rights as a "party-in-interest® and agree to
cooperate with Landlord in order to effectuate the transfer of
Landlord’s Air Rights, and Landlord shall be expressly acknowledged
in each such Sublease and Mortgage to be a third party beneficiary
of such rights. Such cooperation shall include, without
limitation, promptly after request therefor, the execution and
delivery of all documents and instruments necessary or desirable to
evidence or effectuate such transfer as reasonably requested by
Landloxd, provided that such cooperation will be without the
incurrence of 1liability, cost or expense to the Mortgagee or .
Subtenant. -

Section 5,04. Landlord hereby irrevocably waives all
rights it may have or hereafter have to utilize Landlord’s Air
Rights to construct a building or other structure in the air space
directly above the GCT Building, except that if either (a) both (x)
the GCT Building is damaged or destroyed by fire or other casualty
and as a result thereof the Landmark Lot is no longer subject to
landmark laws and &[l Landlord has not sold, transferred or
conveyed after the te herecof an aggregate amount of 1,000,000
square feet or more of landlord’s Air Rights pursuant to the’
closing of one or more transactions, or (b) the GCT Building is no
longer standing for reasons other than the occurrence of a fire or
other casualty, and as a result thereof the Landmark Lot is no
longer subject to landmark laws, Landlord shall have the right to
utilize Landlord’s Air Rights to construct a building or other
structure in the air space directly above the Landmark Lot. In the
event that the GCT Building is so damaged, destroyed or no longer
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standing, Tenant shall be entitled to construct any replacement GCT
Building using square footage not to exceed the square footage of
the existing GCT Building (as calculated under then existing
applicable zoning regulations) plus any remaining Tenant’s Air
Rights, provided that the height, configuration and location of
such replacement GCT Building shall, to the extent permitted by
Requirements (including, without limitation, zoning regulations)
then applicable, be reasonably designed to accommodate Landlord’s
use of all of Landlord’s Air Rights above said replacement GCT
Building or elsewhere on the Landmark Lot (in accordance with the
applicable zoning regulations and other Requirements). In
connection with any such construction on the Landmark Lot and the
use of Landlord’s Air Rights therewith, Landlord and Tenant each
shall cooperate with the other by coordinating, to any reasonable
extent, the design and construction of Tenant’s replacement GCT
Building and Landlord‘s improvements and the timetable therefor.
In connection therewith, notwithatanding the provisions of clause
{(z) of Section 5.02(a), Landlord and Tenant each shall grant to the
other, at no cost to the other party, such easements and other
rights (including, without limitation, easements for access,
support, utilities and ventilation shafts) as are reasonably
required in connection with such other party’s improvements.
Notwithstanding the foregoing, Tenant shall not be required to
construct or maintain any supports, bracings or other structures
required by Landlord’s construction unless and until Landlord shall
have %gid for same and provided for the ongoing maintenance
thereof. :

Section 5.05. Intentionally Deleted.
Section 5.06.

{a) Notwithstanding the provisions of Section 5.02, in
the event that any repair or maintenance requirements are imposed
pursuant to that certain Declaration dated February 9, 1979 made by
American Premier and recorded in the Office of the New York City
Register, New York County at Liber 480, Page 1 (the *pPhilip Morris
Peclaration®), Llandlord and Tenant hereby agree that Tenant's
obligations with respect to the Philip Morris Declaration shall be
governed by Section 402 of the Original Lease; provided, however,
except with respect to matters arising f£rom environmental
contamination of the Premises, Landlord and Tenant hereby
acknowledge and agree that Section 12.01 is intended to reflect
Landlord‘s and Tenant’'s interpretation of Tenant's repair and
maintenance obligations under Section 402 of the Original Lease.

{p) Landlord and Tenant shall use reasonable efforts to

cause the Philip Morris Declaration to be amended to provide that
the Philip Morris Declaration shall not impose any obligation on
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Tenant (as successor to American Premier’s interest in the Premises
or otherwise) in excess of those set forth in Section 5.02(b);
provided, however, that in no event shall Landlord’s inability to
amend the Philip Morris Declaration prevent or impair the
transferability or utility of Landlord’s Air Rights or affdct any
obligations of Tenant under this Lease, including, without
limitation, Tenant'’'s obligation to cooperate with Landlord in
connection with the transfer of Landlord’s Air Rights pursuant to
Section 5.02(a); and provided, further, that Landlord shall not be
required to incur any expense or additional obligation -in
connection with obtaining such amendment wunless Landlord is
reimbursed by Tenant for such expenses or obligations.

ARTICLE 6

LATE CHARGES

If payment of any Fixed Rents or any other Rentals
payable directly to Landlord shall not have been made by the tenth
(10th) day after the date on which such amount was due and payable
under this Lease, a late charge ("Late Charge") on the amount
overdue at the annual rate (the "Late Charge Rate”) of four (4%)
percent plus the rate that is from time to time publicly announced
by Chemical Bank or its successors as its prime or base rate, and
if such rate shall cease to be so announced, then the commercially
recognized equivalent, or the then maximum lawful interest rate,
whichever shall be less, from the date on which such amount was due
until the date paid, shall at Landlord’s option be payable as
damages for Tenant's failure to make prompt payment, in addition to
any other right or remedy of Landlord under this Lease if the
payment in question is not made within the applicable grace period
therefor. The Late Charges for any payment period shall be’'payable
on the first day of the month immediately succeeding the month
during which the payment was due, and in default of payment of any
Late Charges, Landlord shall have (in addition to all other
remedies) the same rights as provided in this lLease for nonpayment
of Rental. Nothing contained in this Article € and no acceptance
of Late Charges by Landlord shall be deemed to extend or change the
time for payment of Fixed Rents or any other Rental. No failure by
Landlord to insist upon the strict performance by Tenant of its
obligations to pay Late Charges shall constitute a waiver by
Landlord of its right to enforce the provisions of this Article 6
in any instance thereafter occurring. The provisions of this
Article 6 shall not be construed in any way to extend the grace
pericds or notice periods provided for in Article 24.
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ARTICLE 7
INSURANGE

Section 7.01.

(a) Throughout the Term, Tenant at its sole cost and
expense shall self-insure or provide and keep in force {through a
reputable insurance company licensed to do business in the State of
New York) insurance against fire or other casualty and commercial
general liability insurance against liability for bodily injury and
death and property damage in a commercially reasonable amount, but
not less than $15,000,000 combined single limit for liability for
bodily injury, death and property damage. Such liability insurance
shall include all of the Premises. Said 515,000,000 limit shall be
adjusted every five years until the fortieth {(40th) anniversary of
the date hereof in the same proportion that the Consumer Price
Index for Urban Wage Earners and Clerical Workers published by the
Bureau of Labor Statistics of the United States Department of
Labor, New York-Northern New Jersey-Long Island, NY-NJ-CT Area, all
items (1982-84»~100), or any successor index thereto appropriately
adjusted, last published before the date in question shall increase
from the Consumer Price Index last published before the date
hereof; provided that such limit shall not exceed $50,000,000.
During the balance of the Term, said limit shall be increased to
such higher amount as is reasonably agreed upon by Landlord and
Tenant, taking into account the insurance and self-insurance
arrangements of operators of other public transportation systems of
similar size and character and having similar facilities to the
Premises.

{b} I1f Tenant elects to self-insure against any of the
risks setr <forth above or any portion therecf, Tenant shall
establish reserves or make other financial arrangements which, in
the reasonable judgment of Tenant'’'s risk manager, are sufficient to
fulfill Tenant’s obligations under Article 19 and Section 8.01.

Section 7.02. Bach policy of insurance obtained by
Tenant with respect to the Premises and each certificate or
memorandum therefor issued by the insurer shall contain (i) a
provision that no act or omission of Tenant, Landlord, the Ground
Lessor or the Trustee shall affect or limit the obligation of the
property insurance company to pay Landlord, the Ground Lessor or
the Trustee the amount of any loss sustained, other than acts
intended to cause the damage insured against, (ii) an agreement by
the insurer that such policy shall not be cancelled or modified
without at least thirty (30) days’ prior written notice to Landlord
and the Trustee, and (iii) as to property insurance, a waiver of
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subrogation by Tenant's property insurers of any right to recover
the amount of any loss resulting from the negligence of Landlord,
the Ground Lessor and their respective agents, employees or
licensees. All liability insurance maintained by Tenant with
respect to the Premises shall name Landlord, the Ground Lessor and
the Trustee as additional insureds (in addition to any parties
which Tenant determines so to name), and any property insurance so
maintained shall name the Landlord, the Ground Lessor and the
Trustee ag loss payees as their interests .may appear under a
standard non-contributing mortgagee clause. By February 1 of each
calendar year, Tenant shall deliver to lLandlord a copy of each
pelicy of insurance (or if unobtainable, certificate or memorandum
thereof) and/or a reasonably detailed description of the self-
insurance program then in effect and the reserves held or other
financial arrangements made in connection therewith.

Section 7.03. Landlord acknowledges that Tenant’s self-
insurance program on the date hereof in the form of the description
of self-insurance program delivered to Landlord, satisfies the
provisions of this Axrticle 7.

ARTICLE 8

CASUALTY
{a} If all or any portion of the GCT Building shall be
destroyed or damaged in whole or in part by fire or other casualty,
Tenant shall give to Landlord and the Trustee, if any, reasonably
prompt notice thereof (except with respect to partial damage the

reasonably estimated cost of repair of which shall be less than
$5,000,000).

(b) If any damage or destruction to the Premises or any
portion thereof (including any damage or destruction caused by any
casualty of any kind or nature, ordinary or extraordinary, foreseen
or unforeseen, or for which insurance was not obtained or
obtainable) phall occur at any time during the Term, Tenant, at its
sole cost and expense, for the benefit of Landlord, whether or not
such damage or destruction shall have been insured or insurable,
and whether or not ingurance proceeds, if any, shall be sufficient
for the purpose, with reasonable diligence (subject to Unavoidable
Delays), shall repair, alter, restore, replace and rebuild the same
to a Safe Condition which complies with Requirements (to the extent
required by this Lease} (collectively, "Restore,® and the work with
respect thereto collectively, "Restoration®) and Restore the GCT
Building with a square footage not to exceed the square footage of
the existing GCT Building {(as calculated under then existing .
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applicable zoning regulaticns) plus any remaining Tenant‘s Air
Rights, and subject to Section 5.04, as applicable. In no event
shall Landlord be obligated to Restore the Premises or any portion
thereof or pay any of the costs or expenses therecf, nor shall
Landlord incur any cost, expense or liability for maintenrance or
repair of any Restored portion of the GCT Building or for any other
portion of the Premises imposed by any Governmental Authority in
connection with a Restoration. In no event shall Landlord’s Air
Rights be diminished or materially impaired in any way by Tenant’'s
Restoration.

{c}) Notwithstanding the provisions of Section 8.01(b),
if any such damage or destruction to the GCT Building occurs during
the Second Rent Period or the Extended Term Rent Period and the
cost thereof is reasonably estimated to be $5,000,000 or greater,
then Tenant shall within ninety (90) days after such damage or
destruction elect one of the following options by Notice to
Landlord and the Trustee, if any:

{i) Restoration. Tenant may elect to Restore the GCT
Building in accordance with the provisions of Section 8.01 (b}).

(ii) Prepayment of Rental. Tenant may elect to prepay
{(x) the Fixed Rents for the Second Rent Period and the
Extended Term Rent Period (to the extent not theretofore paid
to Landlord), by payment of an amount ecqual to the "Rental
Period - Prepayment Amount® set forth in i pr
corresponding to the semi-annual rental period in which the
date of such prepayment occurs, and (y) all due but unpaid
Rental. In such event, Tenant shall also pay to Landlord a
sum egual to all prepayment, yield maintenance and similar
fees, costs and charges, if any, payable by Landlord to the
Trustee as a result of the prepayment.

If Tenant shall fail to give such Notice to Landlord and the
Trustee within the aforesaid ninety (%0) day period, Tenant shall
be deemed to have elected the option set forth in clause (i) above.

Section 8.02.  This Lease shall not terminate or be
forfeited or be affected in any manner, and therxre shall be no
reduction or abatement of the Rental payable hereunder, by reason
of damage to, or total, substantial or partial destxruction of, the
Premises or any part thereof or by reason of the untenantability of
the same or any part therecf, for or due to any reason or cause
whatsoever, and Tenant, notwithstanding any law or statute present
or future, waives any and all rights to quit or surrender the
Premises or any part thereof; and Tenant expressly agrees that its
obligations hereunder, including, without limitation, the payment
of Rental payable by Tenant hereunder, shall continue as though the
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Premises had not been damaged or destroyed and without abatement,
suspension, diminution or reduction of any kind. It is the
intention of Landlord and Tenant that the foregoing is an "express
agreement to the contrary* as provided in Section 227 of the Real
Property Law of the State of New York. '

ARTICLE 2
CONDEMNATION
Section 2.01.

(a) If at any time during the Term the whole or
substantially all of the Premises shall be taken for any public or
quasi-public purpose by any lawful power or authority by the
exercise of the right of condemmation or eminent domain or by
agreement among Landlord, Tenant and those authorized to exercise
such right (whether pursuant to one or more such actions and/or
agreements), this Lease and the Term shall terminate and expire on
the date of such taking. In such event, the Rental payable by
Tenant hereunder shall be paid to and apportioned as of the date of
such taking.

(b) If a taking of the nature described in Section
9.01{a) is initiated by Tenant or any other Governmental Authority
on behalf of Tenant, there shall first be paid to Landlord {i) to
the extent any of Landlord’'s Air Rights were impaired or taken
together with the Premises or portion thereof taken and not
separately awarded, the value of any of Landlord‘'s Air Rights taken
or impaired in any proceeding with respect to such taking, without
deduction therefrom for (x) any estate vested in the Ground Lessor
by the Ground lLease or in Tenant by this lLease or (y) any terms,
covenants or provisjions contained herein, {i1) except to the extent
Tenant has theretofore paid or prepaid the Fixed Rents payable with
respect to the First Rent Pericd, an amount equal to the sum of (x)
the *Rental Period Prepayment Amount® set forth in Exhibit "C*
corresponding to the semi-annual rental period in which the date of
taking occurs, and (y) any Fixed Rents due but not paid as of the
date of taking, {iii) an amount egqual to the sum of (x) the "Rental
Period Prepayment Amount® set forth in Exhibit *D* corresponding to
the semi-annual rental period in which the date of taking occurs
and {y) any Fixed Rents due but not paid as of the date of taking,
(iv) if such taking occurs during the First Rent Period, a sum
equal to the amount by which three percent (3%) of the sums held by
Landlord on the date hereof for payment to the Ground Lessor under
Article Seventeenth of the Ground Lease exceeds the present value
of three percent (3%) of such sums if payable on the twenty-fifth
"{25th) anniversary of the date hereof, discounted at the Lease
Rate, as of the date of taking, (v) an amount equal to the present
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value of the reversionary interest of the Ground Lessor in and to
the Premises (as such Premises are constituted on the date hereof)
upon the expiration of the Ground Lease, discounted at the Lease
Rate, as of the date of taking, (vi) a sum equal to all prepayment,
yield maintenance and similar fees, costs and charges payable by
Landlord to the Trustee as a result of any termination of this
Lease caused by such condemnation, and (vii) a sum egqual to all
reasonable expenses paid or incurred by the Ground Lessor, the
Trustee and Landlord in the condemnation proceeding. The balance
of the award, if any, shall be paid to Tenant.

{(c) If a taking or takings of the nature described in
Section 9.01(a) were not initiated by Tenant or any other.
Governmental Authority on behalf of Tenant, there shall be first
paid to Landlord a sum egqual to the amounts described in clauses
(i), (ii), (4ii), (v), (vi) and (vii) of Section 9.01(b) above, and
the balance of such condemnation award shall be paid to Tenant.

{d) If a taking of the nature described in Section
9.01(a) occurs after the expiration of the Transfer Restrictions
and provided that all amounts payable to Landlord under this
Article 9 (including, without limitation, the Shortfall, if any)
shall have been paid to Landlord, Landlord shall convey all of its
right, title and interest in and to the balance of the Premises to
Tenant without further consideration,.

(e} For purposes of this Article 9, the term
"substantially all of the Premises" shall mean the following:

(1) more than 90% of the GCT Building or the
Landmark Lot, as same exists on the date
hereof; and .

{2) such portion of the Harlem commuter rail line
or the Hudson commuter rail line, as same
exists on the date hereof, if Tenant (x) would
be unable to use the Premises for
transportation purpcoses without such porticn
of rail 1line, and (y) discontinues the
operation of rail lines on the Premises.

(£) Landlord and Tenant agrée to execute and deliver any
and all documents that may be reasonably required in order to
facilitate collection by them of such awards in accordance with the

provisions of this Article 9.

Section 9,02. For purposes of this Article 9, the "date
of taking” shall be deemed tc be the earlier of (i) the date on
which actual possession of the whole or substantially all of the
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Premises, or a part thereof, as the case may be, is acquired by any
lawful power or authority pursuant to the provisions of the
applicable federal or New York State law, or (ii) the date on which
title to the Premises or the aforesaid portion thereof shall have
vested in any lawful power or authority pursuant to the provisions
of the applicable federal or New York State law.

Section 9.03.

{a) If less than substantially all of the Premises shall
be taken as provided in this Article 9, then this Lease and the
Term shall continue without abatement of the Rental or diminution
of any of Tenant’'s obligations hereunder.

(b) If a taking of the nature described in Section
9.03(a) shall occur during the Term, Tenant, at its sole cost and
expense, for the benefit of Landlord, whether or not the award(s)
{(or portion(s) thereof made available to Tenant pursuant to this
Section 9.03(b)) shall be sufficient for the purpose, shall, to the
extent necessary or applicable, proceed with reasonable diligence
{subject to Unavoidable Delays) to Restore any remaining part of
the Improvements not so taken. There shall first be paid to
Landlord (i)} to the extent any of Landlord’s Air Rights were
impaired or taken together with the portion of the Premises taken
and not separately awarded, the value of Landlord’s Air Rights
taken or impaired in any proceeding with respect to such taking,
without deduction therefrom for (x) any estate vested in the Ground
Lessoxr by the Ground Lease or in Tenant by this Lease or (y) any
terms, covenants or provisions contained herein, and (ii) all
reasonable expenses paid gr incurred by the Ground Lessor, the
Trustee and Landlord in the condemnation proceeding. Tenant shall
be entitled to the balance of the award for such taking. Each of
the parties agrees to execute and deliver any and all documents
that may be reascnably required in order to facilitate collection
of the awards.

{c) Without limiting the foregoing, if a taking of the
nature described in Section 9.03(a) shall occur during the First
Rent Period, then on the Expiration Date or any earlier termination

-of this Lease, Tenant shall pay to Landlord an amount equal to
three percent (3%} of the aggregate condemnation awards paid by the
condemning authority to Tenant as compensation for asuch takings
{without any interest thereon).

. If the temporary use of the whole or any
part of the Premises shall be taken at any time during the Term for
any public or quasi-public purpose by any lawful power or authority
by the exercise of the right of condemnation or eminent domain or
by agreement between Tenant and those authorized to exercise such
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right, Tenant shall give prompt notice thereof to Landlord and the
Term shall not be reduced or affected in any way and Tenant shall
continue to pay in full the Rental payable by Tenant hereunder
without reduction or abatement, and Tenant shall be entitled to
receive for itself any award or payments for such use, provided,
however, that if the taking is for a period extending beyond the
Term, such award or payment shall be apporticned between Landlord
and Tenant as of the last day of the Term.

Section 9.05 In case of any governmental action, not
resulting in the taking or condemnation of any portion of the
Premises but creating a right to compensation therefor, such as the
changing of the grade of any street upon which the Premises abut,
then, except as otherwise provided in Section 9.01, this Lease
shall continue in full force and effect without reduction or
abatement of Rental and the award shall be paid to Tenant.

. If at any time during the Term any
proceedings are instituted or orders are made by any Governmental
Authority for the widening or other enlargement of any street
contiguous to the Premises requiring removal of any projection or
encroachment on, under or above any such street, or any changes or
alterations upon the Premises or any part thereof, or the curbs and
gidewalks adjacent thereto, Tenant, at Tenant’'s sole cost and
expense, promptly shall comply with such requirements. Any taking
by a Governmental Authority for a street widening or enlargement -
shall be deemed a partial condemnation and be subject to the
provisions of Section 9.03.

7. Tenant shall be entitled to file a
separate claim for a condemnation award in any circumstance in
which Tenant shall be entitled to compensation under this Article
9, provided that, if the taking were initiated by Tenant or any
other Governmental Authority on behalf of Tenant, Landlord‘s rights
with respect to any condemnation award or proceeding shall not be
impaired or adversely affected in any way. Neither Tenant norxr
Landlord shall settle or compromise any taking or other
governmental action without the consent o©f the other party.
Without limiting the foregoing, in the event of a taking of the
nature described in this Article 9, Landlord and Tenant shall
jointly petition the appropriate court or adjudicating body to
allocate any resulting condemnation award(s) between Landlord and
Tenant in accordance with the provisions of this Article 9.

I1f (a) the amounts due and payable to
Landlord pursuant to clauses (ii), (iii), (iv}, (v), (vi) and (vii)
of Section $.01(b) exceed the amount of the aggregate award or
awards paid to Landlord pursuant to Section 9.01(b), or (b) the
amounts due and payable to Landlord pursuant to Section 9.01(c) for
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the items described in clauses (ii), (iii), (v) and (vii) of
Section 5.01{b) exceed the amount of the aggregate award or awards
paid to Landlord pursuant to Section 8.01{c) (in either such case,
the amount of such excess is termed the "Shortfall®”), then_ Tenant
shall pay the Shortfall to Landlord on the date of taking.
Notwithstanding the foregoing, if there is a Shortfall with resgpect
to the amounts due and payable to Landlord pursuant to Section
9.01(c) for the item described in clause (v) of Section 9.01(b), in
such event only, Tenant shall only be obligated tc pay the
Shortfall to Landlord to the extent that the amount due and payable
under clause (v) of Section 9.01(b) does not exceed the amount
which would have been due and payable to Landlord assuming that
such amount were determined to be $400,000 on the twenty fifth
anniversary of the date hereof. '

ARTICLE 210

ASSIGNMENT, SUBLETTING AND MORTGAGES

Section 10.01. Tenant shall have the right, without the
consent of Landlord, to (a) assign or otherwise transfer this Lease
or the term and estate hereby granted, (b} sublet the Premises or
any part thereof, or allow the same to be used or occupied by any
Person, and (c) mortgage Tenant’'s interest in this Lease and the
Premises, subject to the provisions hereof. Notwithstanding the
foregoing, Tenant shall in no event make any partial assignment of
this Lease or any partial or gseparate assignment of any of Tenant's
rights or cptions under this Lease,

Section 10.02. If this Lease is assigned, whether or not
in vioclation of the provisions of this Lease, Landlord may collect
Rental from the assignee. If the Premises or any part thereof are
sublet or used or occupied by anybody other than Tenant, whether or
not in violation of this Lease, Landlord may, if an Event of
Default has occurred and is continuing, subject to the rights
. granted hereunder to any Mortgagee, collect rent from the subtenant
or occupant. In either event, Landlord may apply the net amount
collected from such assignee, Subtenant or occupant to the Rental
herein reserved, but no such assignment, subletting, occupancy or
collection shall be deemed a waiver of any of the provisions of
this Article, or the acceptance of the assignee, subtenant or
occupant as tenant, or a release of Tenant from the performance by
Tenant of Tenant’s obligations under this Lease. References in
this Lease to use or occupancy by others (that is, anyone other
than Tenant) shall not be construed as limited to subtenants and
those claiming under or through subtenants but as including also
licensees, concessionaires, operators and others claiming under or
through Tenant, immediately or remotely, a 1legal right of
possession or occupancy of the Premises or any portion thereof (all
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such persons being referred to individually in this Lease as a
*Subtenant® and collectively as "Subtenants”).

Section 10.03. Any assignment or transfer of Tenant's
interest in this Lease shall be made only if, and shal]l not be
effective until, the assignee shall execute, acknowledge and
deliver to Landlord an agreement in form and substance reasonably
satisfactory to lLandlord whereby the assignee shall assume (from
and after the date of such assignment) the obligations of this
Lease on the part of Tenant to be performed or observed, including,
without limitation, Tenant’s obligations under Article &, and
whereby the assignee shall agree that the provisions of this
Article shall, notwithstanding such assignment or transfer,
continue to be binding upon it in respect of all future assignments
and transfers. The original named Tenant covenants that,
notwithstanding any assignment or transfer, whether or not in
violation of the provisions of this Lease, and notwithstanding the
acceptance of any Rental by Landlord from any assignee, transferee,
or any other party, the original named Tenant and each successor in
interest shall remain fully and primarily liable for the payment of
all Rental (including, without limitation, any amounts payable by
Tenant pursuant to Article 19) throughout the Term (including the
Extended Term) .

Section 10.04. The joint and several liability of Tenant
and any immediate or remote successor in interest of Tenant and the
due performance of the cbligations of this Lease on Tenant's part
to be performed or observed shall not be discharged, released or
impaired in any respect by any agreement or stipulation made by
Landlord extending the time of, or modifying any of the obligations
of, this Lease, or by any waiver or failure of Landlord to enforce
any of the obligations of this Lease.

Section 10.05. Notwithstanding anything to the contrary
contained in this Article, if Tenant ghall at any time or times
during the Term desire to assign this Lease, Tenant shall give
notice thereof to Landlord, which notice shall be accompanied by a
conformed or photostatic copy of the proposed assignment, the
effective date of which shall be at least five (5) Business Days
after the giving of such notice.

Section 10,.06. Each Sublease shall expressly be subject
to all of the covenants, agreements, terms, provisions and
conditions contained in this Lease, including without limitation,
the matters set forth in Article 5, except such as are irrelevant
or inapplicable, Notwithstanding any such subletting and/or
acceptance of rent or additional rent by Landlord from any
Subtenant, Tenant shall and will remain fully liable for the
payment of all Rental due and to become due hereunder and for the
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performance of all the covenants, agreements, terms, provisions and
conditions contained in this Lease on the part of Tenant to be
performed. Tenant further agrees that notwithstanding any such
subletting, no other and further subletting of the Premises or any
part thereof by Tenant or any person claiming through or under
Tenant shall or will be made except upon compliance with and
subject to the provisions of this Article.

Section 10,07. With respect to each and every Sublease,
it is further agreed that no subletting shall be for a term
{including renewal or extension options) ending later than one day
prior to the expiration of the then current Term of this Lease;
except that a Sublease may provide for one or more options to
extend the term thereof beyond the initial Term of this Lease,
provided such option shall be conditioned on the effectiveness of
the commencement of the Extended Term.

The fact that a violation or breach of
any of the terms, provisions or conditions of this Lease results
from or is caused by an act or omission by any of the Subtenants
shall not relieve Tenant of Tenant’s obligation to cure the same.

Section 10.09.

{a) Tenant shall give Landlord notice of each Sublease'
promptly after the execution and delivery thereof.

{b) Landlord, for the benefit of any bona fide ‘Subtenant
which is not an Affiliate of Tenant under any Subleage which
complies with the provisions of this Article, shall automatically,
without the necessity for execution of any agreement . in
confirmation thereof or, except as provided herein, the necessity
for any other action on the part of Landlord, Tenant or the
Subtenant, recognize the Subtenant as the direct tenant of Landlord
upon the termination of this Lease pursuant to any of the
provisions of Article 24 if (i) the Sublease contains provisions to
the effect required by Section 5.03 hereof, (ii) each Mortgagee
(unless a Mortgagee is a trustee for bondholders) shall have agreed
in writing substantially to the effect that it will not join the
Subtenant as a party defendant in any foreclosure action or
proceeding which may be instituted or taken by the Mortgagee, nor
evict the Subtenant from the portion of the Premises demised to it,
except by reason of the Subtenant’s default under its Sublease, nor
affect any of the Subtenant’s rights under its Sublease by reason
of any default under its Mortgage, (iii)} Tenant shall deliver to
Landlord a certificate of Tenant, reasonably satisfactory to
Landlord, certifying that Tenant wused commercially reasonable
efforts to negotiate a fair market rental for the space demised
under the Sublease, taking into account the proposed use of the
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space gso demised and Tenant‘s overall marketing strategy for the
~ Premiges, and to Tenant’s best knowledge, the rent payable under
the Sublease, after taking into account any credits, offsets,
concessions or deductions to which the Subtenant may be entitled
thereunder and the costs of any improvements required to be
undertaken by Tenant in connection with the preparation of the
space demised under the Sublease, is substantially equal to the
then fair market rental value of the space demised thereunder,
taking into account the proposed use of the space so demised and
Tenant’s overall marketing strategy for the Premises, and (iv)
Tenant shall deliver to Landlord a copy of the Sublease in
question, together with a certificate of Tenant and the Subtenant
that same is a true, correct and complete copy of the Sublease
(which may be unexecuted but must be substituted by a fully
executed Sublease promptly after execution of guch Sublease);
provided, however, that at the time of the termination of this
Leagse (x) no default exists under the Subtenant’s Sublease which
would then permit the landlord thereunder to terminate the Sublease
or to exercise any dispossess remedy provided for therein, and (y)
the Subtenant delivers to Landlord an instrument in the form
provided by Landlord confirming the agreement of the Subtenant to
attorn to Landlord and to recognize Landlord as the Subtenant’s
landlord under the Sublease, which instrument shall provide that
n;ighe; Landlord nor anyone claiming by, through or under Landlord
-} 1 be:

(1) liable for any act or omission of any prior
landlord wunder the Sublease (including, without
limitation, the then landlord), ‘

{2) subject to any offsets, claims or defenses
which the Subtenant may have against any prior landlord
under the Sublease (including, without limitation, the
then landlorxd),

(3) bound by any payment of rent which the
Subtenant might have made for more than one (1) month in
advance to any prior landlord under the Sublease
(including, without limitation, the then landlord), or
any security deposited by such Subtenant which has not
been transferred to Landlord,

(4) bound by any covenant to undertake or cémplete
any construction of the Premises or any portion thereof
demised by said Sublease,

{S) bound by any obligation to make any payment to
or on behalf of the Subtenant, or
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(6} bound by any previous modification of such
Sublease affecting the term, rent or other material
business terms thereof as to which Tenant has not given
to Landlord the certificate described in clause (iii) of
this Section 10.08(b).

(c) If a Subtenant entitled to such recogmition, or
Tenant on behalf of such Subtenant, shall so request,
simultanecusly with the execution of such Subtenant’s Sublease,
Landlord, Tenant and the Subtenant under a Sublease which complies
with the provisions of Section 10.05(b) shall enter into an
agreement in form and substance reasonably satisfactory to Landlord
which shall provide in substance that in the event of termination,
re-entry or dispossess by Landlord under this Lease, (i) Landlord
shall not terminate or disturb said Subtenant’s possession of the
premises demised under the Sublease except in accordance with the
terms of said Sublease, (ii) Landlord shall take over all of the
right, title and interest of Tenant, as sublessor, under such
Sublease, and {iii) such Subtenant shall attorn to Landlord
pursuant to the then executory provisions of such Sublease, or
enter into a direct lease on identical terms with Landlord for the
balance of the unexpired term of the Sublease, provided such
agreement contains the provisions set forth in clauses (x) and (y)
in the proviso in Section 10.09(b).

Section 10.10.

{a) Tenant shall have the right, subject to the
provisions of this Section 10.10, to subject Tenant’s interest in
this Lease and the leasehold interest created hereby to one or more
Mortgages and to assign this Lease to any Mortgagee as security.
Notwithstanding the foregoing, no Mortgage shall be a lien or
encumbrance upon the estate or interest of Landlord or the Ground
Lessor in and to the Premises or any part thereof and Landlord’s
interest in this Lease shall not be subject or subordinate to (i)
any Mortgage, or (ii) any other liens or encumbrances hereafter
affecting Tenant’s interest in this Lease.

(b) No Mortgagee shall be entitled to the benefits of
Sections 10.11, 10.12, 10.13 or 10.14 unless the Mortgagee is not
an Affiliate of Tenant and unless and until (i) a copy of each
instrument creating and effecting such Mortgage, certified by the
Mortgagee to be a true and complete copy of such instrument, and
written notice containing the name and post office address of the
Mortgagee, shall have been delivered to the Landlord, (ii) the
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Mortgage shall contain the provisions required by Section 5.03
hereof and (iii) the Mortgage shall contain in substance the

following provisions:

*{w) This mortgage is executed upon the condition that
no purchaser at any foreclosure sale shall acquire any right, title
or interest in or to the lease hereby mortgaged, unless the
purchaser, or the person, firm or corporation to whom or to which
such purchaser’s right has been assigned, in the instrument
transferring to such purchaser or to such assignee the interest of
tenant under the lease hereby mortgaged, shall assume and agree to
pexforn all of the terms, covenants and conditions of the lease
thereafter to be cbserved or performed on the part of such tenant,
that no further or additional mortgage or assignment of the lease
hereby mortgaged shall be made except in accordance with the
provisions contained in Article 10 of the lease, and that a
duplicate original of said instrument containing such assumption
agreement, duly executed and acknowledged by such purchaser or such
assignee and in recordable form, is delivered to the landlord under
the lease immediately after the consummation of such sale.

(x) The mortgagee’s rights to retain and apply any
condemnation awards toward payment of the sums secured by this
mortgage are subject to the provisions of Article 9 of the lease
hereby mortgaged.

‘ {y) In the event of foreclosure, the mortgagee shall not
name in such foreclosure action or otherwise, and in any event
shall not disturb the possession or right to possession (except
following a default) of, any subtenant of the tenant under tge
lease hereby mortgaged, which is entitled to the protection set
forth in Section 10.05(b} of such lease. :

(z) This mortgage and all rights of the mortgagee
hereunder are, without the necessity for the execution. of any
further documents, subject and subordinate to the rights of the
landlord under the lease hereby mortgaged, as said lease may have
been amended or renewed or may hereafter be amended or renewed with
the consent of the wmortgagee, Nevertheless, the holder of this
mortgage agrees from time to time without charge, to execute,
acknowledge and deliver any instruments reasonably requested by the
landlord under the lease to evidence the foregoing subordination.™

Section 190.11-
{a) If Tenant shall mortgage this Lease in compliance
with the provisions of Section 10.10, Landlord shall give to each

Mortgagee, at the address of such mortgagee set forth in the notice
mentioned in Section 10.10 {as such address may thereafter be
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changed by notice from Mortgagee to Landlord), and otherwise in the
manner provided by Article 25, a copy of each notice of Default and
notice of termination of this lLease at the same time ag, and
whenever, any such notice shall thereafter be given by Landlord to
Tenant, and no such notice shall be deemed to have been duly given
to Tenant unless and until a copy thereof shall have been so given
to each Mortgagee. Each Mortgagee (i) shall thereupon have a
period of twenty (20) days more in the case of a Default in the
payment of Fixed Rents or cother Rental and forty-five (45) days
more in the case of any other Default, after such notice is given
to Mortgagee, for remedying the Default, or causing the same to be
remedied, or causing action to remedy a Default mentioned in
Section 24.01(c) to be commenced, than the period given Tenant
pursuant toc Section 24.01 after such notice is given to it, and
{ii) shall, within such period and otherwise as herein provided,
have the right to remedy such Default, cause the same to be
remedied or cause action to remedy a Default mentioned in Section
24.01(c) to be commenced. Landlord shall accept performance by a
Mortgagee of any covenant, condition or agreement on Tenant’'s part
to be performed hereunder with the same force and effect as though
performed by Tenant, :

(b} Notwithstanding the provisions of Section 10.11(a},

no Default or Event of Default shall be deemed to exist if a
Mortgagee, in good faith, (i) shall have commenced promptly to cure
the Default or Event of Default and prosecutes the same to
completion with reasonable diligence and continuity, subject to
Unaveidable Delays, which for the purposes of this Section 10.11(b)
shall include causes beyond the control of such Mortgagee instead
of causes beyond the control of Tenant, or (ii) if either {x).
possession of the Premises or any part thereof is required in order
to cure the Default or Event of Default or (y) an Event of Default
under Section 24.01(d) or {e) shall have occurred, shall have
notified Landlord of its intention to institute foreclosure
proceedings to obtain possession directly or through a receiver,
and thereafter, within forty-five (45) days of the giving of such
notice commences such foreclosure proceedings, prosecutes such
proceedings with reasocnable diligence and continuity and, upon
~obtaining such possession, commences promptly to cure the Default
or Event of Default and prosecutes the game to completion with
reasonable diligence and continuity, provided that (1) the
Mortgagee will be deemed to have cured an Event of Default under
Section 24.01(d) or (e) upon the Mortgagee‘s obtaining possession
of the Premises and (2) any other Default or Event of Default which
is not susceptible of cure by the Mortgagee because such Default or
Event of Default is personal in nature to Tenant, upon obtaining
such possesgsion and the payment to Landlord of all‘liabilities,
fines, damages, penalties, claims, costs, charges and expenses
including, without 1limitation, reasonable attorneys’ fees and
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disbursements, incurred by Landlord as a result of such Default or
Event of Default, such Default or Event of Default shall be deemed
waived by Landlord; provided further that the Mortgagee shall have
delivered to Landlord, in writing, its agreement to take the action
described in clause (i) or (ii} and shall have assumed the
obligation to cure the Default and that during the period in which
such action is being taken (and any foreclosure proceedings are
pending), all of the monetary obligations of Tenant under this
Lease are being duly performed within any applicable grace pericds.
Howevey, at any time after the delivery of the aforementiocned
agreement, the Mortgagee may notify Landlord in writing that it has
relinquished possession of the Premises or that it will not
institute foreclosure proceedings or, if such proceedings have been
commenced that it has discontinued them, and in such event, the
Mortgagee shall have no further liability under such agreement from
and after the date it delivers such notice to Landlord (except for -
any obligations assumed by the Mortgagee and accruing prior to the
date it delivers such notice), and, thereupon, Landlord shall have
the unrestricted right to exercise the rights and remedies provided
pursuant to Article 24 in the case of a Default or Event of
Default, and upon any termination, the provisions of Section 10.12
shall apply.

{c}) From and after the date upon which Landlord receives
from a Mortgagee the certificate and copy of the Mortgage mentioned
in Section 10.10(b), it shall not modify or amend this Lease in any
material respect or cancel or terminate this Lease other than as
provided herein without the prior written consent of said
Mortgagee.

{@) Except as provided in Section 10.11 (b), no Mortgagee
or designee or nominee of such Mortgagee shall become liable under
the provisions of this Lease unless and until such time as it
becomes, and then only for as long as it remains, the owner of the
leasehold estate created hereby.

Section 10.12-

{a) In case of termination of this Lease by reason of
any Event of Default or for any other reason, Landlord, subject to
the provisions of Section 10.12(e) hereof, shall give prompt notice
thereof to each Mortgagee under a Mortgage made in compliance with
the provisions of Section 10.10, which notice shall be given at the
address of such Mortgagee set forth in the notice mentioned in
Section 10.10 hereof (as such address may be modified pursuant
thereto). Landlord, on written request of such Mortgagee made any
time within sixty (60) days after the giving of such notice by
Landlord shall execute and deliver a new lease of the Premises to
the Mortgagee or its designee or nominee for the remainder of the
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Term, upon all the covenants, conditions, limitations and
agreements herein contained (including, without limitation, Section
5.02), provided that the Mortgagee shall (i) pay to Landlord,
simultaneously with the delivery of such new lease, all, unpaid
Rental due under this Lease up to and including the date of the
commencement of the term of such new lease and all expensges
including, without limitation, reasonable attorneys® fees and
disbursements, transfer and transfer gains taxes and court costs,
incurred by Landlord in connection with the Default by Tenant, the
termination of this Lease and the preparation, execution and
delivery of the new Jlease, and (ii) deliver to Landlord a
statement, in writing, acknowledging that by entering into a new
lease with the Mortgagee or its designee or nominee, Landlord shall
not have or be deemed to have waived any rights or remedies with
respect to Defaults existing under this Lease (except for Events of
. Default by Tenant under Section 24.01(d) and (e) and as provided in
clause (2) of Section 10.11(b)), notwithstanding that any such
Defaults existed prior to the execution of the new lease, and that
the breached obligations which gave rise to the Defaults and which
are susceptible of being cured by the Mortgagee are also
obligations under said new lease, but such statement shall be
subject to the proviso that the applicable grace pericds, if any,
provided under the new lease for curing such obligations shall
begin to run as of the first day of the term of said new lease.

{b) Any such new lease and the leasehold estate thereby
created, subject to the same conditions contained in this lLease,
shall continue to maintain the same priority as this Lease with
regard to any Secured Loan or any other lien, charge or encumbrance
whether or not the same shall then be in existence.

(c} Upon the execution and delivery of a new lease under
this Section 10.12, all Subleases which theretofore may have been
assigned to Landlord shall be assigned and transferred, without
recourse, representation or warranty, by Landlord to the tenant
named in such new lease,

{d) Anything contained in this Section 10.12 to the
contrary notwithstanding, a Mortgagee shall have no obligation to
cure any Default under Section 24.01(d) or (e) of this Lease,

(e} If there is more than one Mortgage, Landlord shall
recognize the Mortgagee whose Mortgage is senior in lien as the
Mortgagee entitled to the rights afforded by Sections 10.11, 10.12
and 10.13.

. 1In any circumstances where arbitration is

provided for under this Lease, Landlord shall give any Mortgagee
who shall have given Landlord a notice as provided in Section
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10.10(b) notice of any demand by Landlord for any arbitration, and
Landlord shall recognize the Mortgagee entitled to the rights
afforded hereunder in accordance with Section 10.12(e) as the only
proper party to participate in the arbitration if Tenant fails to
do so.

Section 10.14. Landlord shall, promptly upon request
therefor, enter into reasonable amendments or modifications to this
Lease, by instrument in recordable form, and/or execute and deliver
any affidavits, certificates, documents and/or other information,
if requested to do sc by a Mortgagee or a proposed Mortgagee as a
condition precedent to the placing, replacing, refinancing or
extending of a Mortgage provided that same shall not adversely
affect the rights or benefits of Landlord hereunder, impose
additional obligations on Landlord {other than with respect to
sending copies of notices), change the Term, decrease the Rental or
change the Premises. No amendment or modification of this Lease
shall be effective without the prior written consent of the Trustee
if required under the terms of its Secured Loan.

Section 10,15. If Tenant enters irnto a sublease with a
Subtenant which (a) includes all or a material portion of the
Premises, including by way of example all of the retail spaces in
the GCT Building together with other portions thereof, and (b) is
for the purpose of financing capital improvements to such subleased
premises {a ®"Financing Sublease®), then the subtenant under such
Financing Sublease may designate itself or an MTA Affiliate, in
either case having a credit rating which is equal to or better than
the credit rating of the MTA at the time of entry into the Sublease
(the "Credit Party*) as the party entitled to the rights set forth
in this Section 10.15. No Credit Party shall be entitled to any of
the rights under this Section unless and until a written notice
{the ®"Credit Party Notice") containing the name and post office
address of the Credit Party shall have been delivered to Landlord
together with copies of each instrument creating and effecting the
Financing Sublease and the rights of the Credit Party, which copies
shall be certified by Tenant as true, correct and complete. From
and after Landlord’s receipt of the Credit Party Notice, Landlord
shall deliver to each Credit Party at the address set forth in the
Credit Party Notice (as such address may thereafter be changed by
notice from the Credit Party to Landlord), and otherwise in the
manner provided by Article 25, a copy of each notice of Default and
notice of termination of this Lease at the sawme time as, and
whenever, any such notice shall thereafter be given by Landlord to
Tenant, and no such notice shall bes deemed to have been duly given
to Tenant unless and until a copy thereof shall have been so given
to each Credit Party entitled to Notice. Upon a Credit Party’s
receipt of such notice from Landlord, such Credit Party (i) shall
have a period of fifteen (15) days more (time being of the essen:.:)
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. in the case of a Default, after such notice is given to such Credit

Party, for remedying the Default, or causing the same to be
remedied and/or commenced to be remedied, than the period given
Tenant pursuant to Section 24.01 after such notice is given to it,
provided that the Credit Party shall have given notice to Landlord
of its intention to cure the Default in guestion within the
applicable grace period set forth in Section 24.01, and (ii) shall,
within such period and otherwise as herein provided, have the right
to remedy such Default or cause the same to be remedied and/or
commenced to be remedied; provided that upon any Event of Default
under Section 24.01{(d) or (e), upon the payment to Landlord of all
liabilities, fines, damages, penalties, claims, costs, charges and
expenses including, without limitation, reasonable attorneys’ fees
and disbursements, incurred by Landlord as a result of such Event
of Default, such Event of Default shall be deemed waived by
Landlord . Landlord shall accept performance by a Credit Party of
any covenant, condition or agreement on Tenant’s part to be
performed hereunder with the same force and effect as though
performed by Tenant. The Credit Party shall have all of the rights
of a Mortgagee under Sections 10.13 and 10.14 of this Leage. No
more than two Financing Subleases shall exist at any time.

ARTICLE 11

Section 11.01. All Improvements to be attached to the
Premises and all materials and Egquipment to be incorporated into
the Improvements at any time during the Term shall, upon purchase
of same and at all times thereafter, constitute the property of
Tenant, and title td such Improvements, materials and Equipment
shall continue in Tenant; provided, however, that (a) upon the
termination of this Lease or expiration of the Term, title to the
Improvements remaining in the Premises shall pass to Landlord, (b)
Landlord shall have no obligation to pay any compensation to Tenant
by reason of Landlord’s acquisition of title to such Improvements,
and (c) Landlord shall not be liable in any manner for payment or
otherwige to any contractor, subcontractor, laborer or supplier in
connection with the purchase or furnishing of any such Improvement
or the construction or installation thereof. ‘

Section 11.02. Notwithstanding anything to the contrary
in Section 11.01, all movable Equipment and personal property,
whether or not attached to or built into the Premises, which is
installed in, or used in connection with, the Premises by or for
the account of Tenant and can be removed without structural damage
to the Improvements (collectively, "Tenant’s Property®) (other than
damage to such movable Equipment) shall be and shall remain the
property of Tenant and may be removed by Tenant at any time during
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the Term; provided that if any of Tenant’'s Property is removed,
Tenant shall repair or pay the cost of repairing any damage to the
Premises or to the Improvements resulting from the installation
and/or removal thereof.

Section 11.03. On. or before the Expiration Date, or
within thirty (30) days after any earlier termination date, Tenant
shall, at its expense, remove from the Premises all of Tenant's
Property and Tenant shall repair any damage to the Premises or the
Improvements resulting from the removal by Tenant of Tenant’'s
Property.

i . After the Expiration Date, or after a
period of thirty (30) days following an earlier terminaticn date,
any items of Tenant'’s Property which shall remain in the Premises
shall be deemed to have been abandoned, and in such case such items
shall be retained by Landlord as its property or removed and
disposed of by Landlord, without accountability, in such manner as
Landlord shall determine, at Tenant’'s expense. Landlord shall have
no obligation to Tenant with respect to any items of Tenant'’s
Property remaining in the Premises after the Expiration Date or any
earlier termination date.

ARTICLE 12
REPAIRS: SERVICES

i Tenant, at its sole cost and expense,
throughout the Term, shall keep and maintain the Premiges
including, without limitation, the Improvements and Appurtenances,
all sidewalks, vaults, sidewalk. hoists and curbs in front of or
adjacent to the Premises, and all water, sewer and gas connections,
pipes and mwains which service the Premigses and which a utility
company is not obligated to repair and maintain in Safe Condition,
and make all repairs therein and thereon, interior and exterior,
structural and nonstructural, ordinary and extraordinary, foreseen
and unforesgeen, necessary to keep the same in Safe Condition and to
comply with all applicable Requirements (to the extent required by
this Lease) howsocever the necessity or desirability of such repairs
may occur, and whether or not necegsitated by wear and tear,
obsolescence or defects, latent or otherwise. When used in this
Lease, the term "repairs* shall include all alterations, additions,
installations, replacements, removals, renewals and Restorations.

Section 12.02.
{a) Landlord shall not be required to furnish any

serviceg, utilities or facilities whatsoever to the Improvements or
the Premigses (including, without limitation, electricity, gas,
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steam, water, sewer, heating, ventilating and air conditioning,
cleaning and security), nor shall Landlord have any duty or
obligation to make any alterations, change, improvement,
replacement, restoration or repair to, or to demclish, any
buildings or other improvements presently or hereafter located on
the Premises. Tenant assumes the full and sole responsibility for
obtaining all services, utilities and facilities reguired at the
Improvements and the Premises, and for the condition, operation,
repair, alteration, improvement, replacement, maintenance and
management of the Premises, and, subject to the provisions of
Section 5.02(b), shall pay all costs, expenses and charges of every
kind and nature relating to any of the foregoing, and Tenant shall
indemnify "and heold harmless Landlord against all such costs,
expenses and charges.

(b) Tenant shall furnish through existing GCT Building
facilities, to the extent of their capacities, electricity, steam,
compressed air and hot water service to the structures presently
served by such facilities in the GCT Building area, charging for
such services rates not in excess of the greater of those rates
which would cover Tenant’s costs of furnishing such services or
those rates which would be charged by the applicable public utility
company for comparable service for each such structure, provided
(i} Tenant is not required to continue any such service to any
parcel after its existing structure is demolished and (ii) Tenant
is not required to make a substantial capital expenditure with
respect to the system which furnishes any such service. However,
during the Term, Tenant shall have all rights of Landlord
(including, without 1limitation, any right of Landlord to
discontinue furnishing such utilities) in, to and under those
certain indentures (the “Indentures®) which are listed in Exh;h;;
r*E" annexed hereto and made a part hereof.

ARTICLE 13
CHANGES AND ADDITIONS
Section 13.01.

Tenant shall have the right at any time and from time to
time during the Term, at its sole cost and expense, to make such
additions, enlargements, improvements and expansions to, or
repairs, reconstructions and Restorations of, the Improvements
(collectively,. "Capital Improvements"), as Tenant shall deem
necessary or desirable in connection with its use of the Premises,
subject to the provisions of Article 5 and the conditions set forth
in Section 8.01(b) hereof. The cost of any such Capital
Improvements shall be solely the cbligation of Tenant and the
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Premises shall at all times be free of liens for labor and
materials supplied thereto. :

Title to all additions, alterations,
improvements and replacements made to the Improvements, including, .
without limitation, Capital Improvements, shall vest in Tenant as
provided in and subject to the provisions of Section 11.01.

ARTICLE 14

REQUIREMENTS CF PUBLIC AUTHORITIES AND OF
INSURANCE UNDERWRITERS AND PQLICIES, OBLIGATIONS

Throughout the Term. Tepant, at its sole cost and
expenge, shall (a) timely obtain and thereafter keep in full force
and effect all permits, authorizations and approvals of
Governmental Authorities required for the use, occupancy,
operation, maintenance and repair of the Premises, and {(b) promptly
comply with any and all applicable present and future (whether or
not retroactively applied) laws, rules, orders, ordinances,
regulations, statutes, requirements, codes, resolutions and
executive orders of all Governmental Authorities now existing or
hereafter created, and of any and all of their departments and
bureaus, and applicable requirements of any applicable Fire Rating
Bureau (collectively, "Requirements") affecting the Premises or any
sidewalk comprising a part or in front thereof and/or any vault in
or under the same, or requiring the removal of any encroachment, or
affecting the maintenance, use or occupancy of the Premises,
without regard to the nature of the work required to be done,
whether ordinary or extraordinary, foreseen or unforeseen or
involving or requiring any structural changes, alterations or
additions in or to the Premises, and without regard to the cost
thereof, and whether or not such changes, K alteraticns or additions
are required on account of any particular use to which the
Premises, or any part thereof, may be put. Notwithstanding the
foregoing, Tenant shall not be required to comply with any
Requirements (for purposes of this Section 14.01 or any other
provision of this Lease) to the extent that the Premises or the
activities or operations of Tenant thereon are exempt from same
pursuant to Section 1266, subdivision 8 of the New York Public
Authorities Law or any successor or other provision of law,
provided that Landlord, the Ground Lessor or the Trustee, if any,
is not thereby subject to criminal liability or penalty as a result
of Tenant’'s failure to comply with such Requirements.
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Section 14,02. Tenant shall have the right to contest by
appropriate legal proceedings the validity of any Requirements or
the application thereof, at Tenant’'s sole cost and expense. During
such contest, compliance with any such contested Requirements may
be deferred by Tenant provided that any such proceeding instituted
by Tenant shall be prosecuted in good faith and with reasonable
diligence to a final determination by the court or other
Governmental Authority having final jurisdiction. Notwithstanding
the foregoing, Tenant promptly shall comply with any such
Requirements and compliance shall nct be deferred if at any time
the Premises, or any portion of the Premises which is material to
Tenant’s operation of a railroad on the Premises, or any interest
of Landlord, the Ground Lessor or the Trustee, if any, shall be in
imminent danger of being forfeited or lest, or if Landlord, the
Ground Lessor or the Trustee, if any, shall be in danger of being
subject to criminal liability or penalty by reason of noncompliance
therewith. Landlord shall cooperate with Tenant in any such
contesgt to the extent Tenant may reasonably request, provided that
Landlord shall not thereby incur or be subject to any costs,
expenses or liabilities. Tenant shall indemnify and hold harmless
the Landlord Indemnified Parties from any costs, expenses, losses,
damages or liabilities that the Landlord Indemnified Parties may
sustain by reason of Tenant’'s failure or delay in complying with
any Requirements, including, without limitation, any proceeding
brought by Tenant.

Section 14.03. Tenant, at its sole cost and expense,
shall perform and comply with and cause the Premises to comply
with, and shall not do or permit anything which would violate any
of, the terms, covenants and conditions (to the extent susceptible
of performance and compliance by Tenant} which are applicable to
the Premises and to Landlord as the tenant under the Ground Lease
and pertain to any period of time during the Term, under (a) the
first sentence of icle Seventeenth of the Ground Lease, subject
to Section 33.01, (b} all Permitted Exceptions (subject to the
provisions of Section 42.02) except for the Ground Lease (except as
provided in clause (a) above), the 383 Contract, the Philip Morris .
Declaration, the Bond Mortgages and the Secured Loans and {c¢) any
agreements affecting the Premises which are entered into or become
effective after the date of this Lease to which Tenant is a party
or to which Tenant consents in writing. The foregoing provisions
of this Section 14.03 are not intended to limit the provisions of

Article 5.
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ARTICLE 15
FINANCIAL REPORTS

Except if Tenant has prepaid in full the Fixed Rents for
the First Rent Period, Tenant shall be required to deliver to
Landlord and the Trustee, {a) simultaneocusly with the delivery to
Tenant’s bond holders, copies of all annual financial reports
prepared by or for Tenant in the ordinary course of Tenant’s
operations or in connection with its bond financings and (b) in
connection with a Secured Loan or refinanced Secured Loan, copies
of such financial reports, disclosure statements or other documents
pertaining to Tenant’'s financial condition prepared by or for
Tenant in the ordinary course of Tenant’'s operations or in
connection with its recent bond financings, if requested by the
Trustee, provided same are then customarily given in connection
with the issuance of bonds, notes or other obligations of Tenant.

ARTICLE 16
DISCHARGE OF LIENS: BONWDS

Tenant shall not create or cause to be created any lien,
encumbrance or charge upoen any assets (including, without
limitation, any-Rental payable hereunder) of Landlord or the Ground
Lessor, or upon the estate, rights or interest in the Premises or
any part thereof of Landlord or the Ground Lessor. '

ARTICLE 17 .
NQ _REPRESENTATIONS BY LANDLORD

. Tenant acknowledges and agrees that
except as otherwise expressly set forth in this Lease, the
Environmental Releage, Landlord's Certificate and the other
instruments and documents executed and delivered on the date hereof
Landlord, Tenant and/or the Ground Lessor in connection
herewith, (a) no representations, statements or warranties, express
or implied, have been made by or on behalf of Landlord in respect
of the Premises, the status of title to the Premises, the condition
or state of repair of the Premises, the zoning or other laws,
regulations, rules and orders applicable thereto or the compliance
of the Premises therewith, Impositions, the use that may be made of
the Premises or any other matter related to the Premises, and
(b) Landlord shall in no event whatsoever be liable under this

Lease for any latent or patent defects in the Premises. '

s
Section 17.02. Tenant agrees that no representations,
statements or warranties, express or implied, have been made by or
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on behalf of Landlord that would entitle or permit Tenant to have
any abatement, reduction, set-off, counterclaim, defense or
deduction with respect to any Rental or other sum payable
hereunder.

ARTICLE 18
LANDLORD NOT LIABLE FOR INJURY OR DAMAGE. ETC.

Neither Landlord, the Ground Lessor nor the Trustee, if
any, shall in any event whatsoever, unless caused by its own
negligence or wrongful act (subject to the provisions of Section
19.05 and only to the extent the liability is in excess of the
limits of the insurance or self-insurance coverage or is excluded
from the insurance or self-insurance coverage regquired to be
carried by Tenant hereunder (or if such actual insurance coverage
is greater, then to the extent in excess of such actual
insurance)), be liable for any injury, damage or loss to Tenant, or
any Person claiming by, through or under Tenant, or any other
Person happening on, in or about the Premises (including, without
limitation, street, sidewalk and track areas) nor for any injury or
damage to the Premises or to any property belonging to Tenant, or
any Person claiming by, through or under Tenant, or any other
Person, which may be caused by or result from (a) any fire or other
casualty, (b) any action of wind, water, lightning or any other of
the elements, (c) any use, misuse or abuse of the Improvements or
Equipment (including, but not limited to, any of the common areas
within the GCT Building, elevators, hatches, openings,
installations, stairways, hallways, or other common facilities), or
other acts or negligence of Tenant, any Subtenant, licensee,
invitee or contractor of Tenant or any Subtenant, or any other
Person happening on, in or about the Premises (including, without
limitation, street, sidewalk and track areas), (d) the condition of
the Premises during the Term or any defect in the Land, the
Improvements, the Equipment or any other equipment, machinery,
wiring, apparatus or appliances whatsoever now or hereafter situate
in, at, upon or about the Premises, or any leakage, bursting or
breaking up of the same (provided that the foregoing shall not be
deemed to refer to the condition of or defects in title to the
Premises, which shall be governed by other provisions of this
Lease), (e) any failure or defect of water, heat, gas, chilled
water, steam, electric light or power supply, or of any apparatus,
machinery or appliance in connection therewith, (f) any gasoline,
oil, steam, gas, electricity, chemicals, water, rain, snow or mud
which may leak, run or flow from the river, roadways, streets,
subsurface areas and facilities, sewers, mains, pipes, conduits,
tracks, Equipment, or any other facilities, equipment, machinery,
wiring, apparatus or appliances whatsoever, now or hereafter
situate in, at, upen, about or in the vicinity of the Premises, or
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{g) any other cause whatsoever; provided that the foregoing shall
not be deemed to exculpate Landlord from liability for any injury,
damage or loss due to Hazardous Materials existing at the Premises
prior to the date hereof other than the Released Liabilities (as
defined in the Environmental Release). ’

Section 19.01. Tenant shall indemnify and hold harmless
Landlord, the Ground Lessor and the Trustee, their Affiliates,
partners, directors, shareholders, officers, employees, agents,
successors and assigns (the *"Landlord Indemnified Parties®) from
and against any and all liabilities, suits, obligations, fines,
damages, penalties, claims, costs, charges and expenses, including,
without limitation, reasonable engineers‘, architects’, experts’,
consultants’ and attorneys’ fees and disbursements, which may be
imposed upon or incurred by or asserted against the Landlord
Indemnified Parties or any of them by any Person that is not an
Affiliate of the Landlord Indemnified Party in question by reason
of any of the following occurring or being alleged to have occurred
during the Term, except if caused by the negligence or wrongful act
of any Landlord Indemnified Party (but such exception shall apply
only to the extent the liability is in excess of the limits of the
insurance or self-insurance coverage or is excluded from the
insurance or self-insurance coverage required to be carried by
Tenant hereunder (or, if such actual insurance coverage is greater,
then to the extent in excess of such actual insurance)):

(a) any work or thing done in, on or about the Premises
or any part thereof; :

(b) any use, non-use, possession, occupation,
alteration, repair, condition, operation, maintenance or management
of the Premises or any part thereof or of any sidewalk, curb or
vault adjacent thereto;

(c} any act, failure to act or negligence on the part of
. Tenant or any Subtenant or any of its or their respective officers,
agents, employees, contractors, invitees or licensees or any strict
lijability arising from acts or omissions by the foregoing parties;

{d) any utilities, services or facilities furnished or
supplied to the Premises or any premises described in the
Indentures, or the failure to furnish or supply any of the same;

(e} any accident, illness or injury (including death at
any time resgulting therefrom) or damage to any Person or property
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occurring in, on or about the Premises or any part thereof or in,
on or about any sidewalk, curb or vault adjacent thereto;

(£) any failure on the part of Tenant to pay Rental or
to perform or comply with any of the covenants, agreements, terms
or conditions contained in this Lease on Tenant’s part to be
performed or complied with, within the lesser of (i) the notice
and/or grace periods provided for in Section 24.01 or (ii) thirty
(30) days after notice from Landlord of such failure, and the
proper exercise by Landlord of any remedy provided in this Lease or
at law or in equity or otherwise with respect thereto;

{g) any lien or claim which may be alleged to have
arisen against or on the Premises or any lien or claim which may be
alleged to have arisen out of this Lease and created or permitted
to be created by Tenant against any assets (including, without
limitation, any Rental) of Landlord or the Ground Lessor under the
laws of the State of New York or of any other Governmental
Authority (excluding liens created by Secured lLoans or acts of the
Landlord Indemnified Parties) or any liability which may be
asserted against Landlord or the Ground Lessor with respect
thereto; ‘

(h} any failure on the part of Tenant to keep, cbserve
or perform any of the terms, covenants, agreements, provisions,
conditions or limitations contained in the Construction Agreements,
Subleases or other contracts and agreements affecting the Premises,
on Tenant’s part to be kept, observed or performed;

{i) any contest permitted pursuant to the provisions of
this Lease; :

{(j) any breach by Tenant of (i) any term, provision or
condition of the Ground Lease which is to be observed or complied
with, or not viclated, by Tenant pursuant to the provisions of
Section 14.03, or (ii) any provision applicable to the Premises
under any other agreements affecting the Premises to which Tenant
is a party or to which Tenant consents;

' {k) any violation by, or violation permitted by, Tenant

of any Permitted Exceptions (including, without limitation, the
Indentures, Assumed Agreements and/or Other Agreements, but
excluding the Ground Lease, the Philip Morris Declaration, the 383
Contract, the Bond Mortgages and the Secured Loans), whether or not
Tenant has any affirmative obligations to perform under, or has
assumed Landlord’'s obligations under, such agreements, subject to
the provisions of Section 42.02;
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(1} any untyue or misleading statement of a material
fact relating to Tenant, the Premises or the estimated sources and
uses of funds, or any omission of a material fact relating to
Tenant, the Premises or the estimated scurces and uses of funds
provided by Tenant in writing to Landlord for use in any official
statement, prospectus, placement memorandum or other offering
document prepared in connection with the sale and issuance of
Certificates;

{m} any liability arising under Section 240 et seq. of
the Labor Law or any successor provision;

{n} any failure on the part of Tenant or anyone claiming
by, through or under Tenant to comply with Requirements, including,
without limitation, Environmental Laws (whether or not compliance
therewith is Tenant’'s obligation under this lLease and whether or
not Tenant or the Premises is exempt from such compliance), and any
violations of Reguirements but excluding any Requirements imposed
in connection with any transfer of Landlcord’s Air Rights to the
extent that such Requirements exceed Tenant's obligations under
Sections 5.02 and 5.06;

{o} any failure on the part of Tenant to pay Impositions
(whether or not payment thereof is Tenant’s obligation under this.
Lease and whether or not Tenant or the Premises is exempt from such
payment); and

{p) the wvioclation by the execution, delivery and
performance of this Lease of any agreement existing on the date
herecf to which Tenant is a party and Landlord is not a party.

Notwithstanding anything to the contrary set forth above, in no
event shall Tenant be liable for conseguential damages.

Section 19 .02. The obligations of Tenant under this
Article 19 shall not be affected in any way by the absence in any
case of covering insurance or by the failure or refusal of any
insurance carrier to perform any obligation on its part under
insurance policies affecting the Premises.

: Section . 19.903. Landlord shall indemnify and hold
harmless Tenant, the Mortgagee, their Affiliates, partners,
directors, shareholders, officers, employees, agents, successors
and assigns (the "Tenant Indemnified Parties®} from and against any
and all liabilities, suits, obligations, fines, damages, penalties,
claimg, costs, charges and expenses, including, without limitation,
reasonable attorneys’ fees and disbursements, which may be imposed
upon or incurred by or asserted against the Tenant Indemnified
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Party in question by reason of any of the following occurring or
being alleged to have occurred during the Term:

(a) the negligence or wrongful act of Landlord (subject
to the provisions of Section 19.05 and only to the extant the
liability is in excess of the limits of the insurance or self-
insurance coverage or is excluded from the insurance or self-
insurance coverage required to be carried by Tenant hereunder (or,
if such actual insurance coverage is greater, then to the extent in
excess of such actual insurance));

{b) the violation by the execution, delivery and
rerformance of this Lease of the Ground Lease, the 383 Contract,
the Bond Mortgages or any agreement existing on the date hereof to
which Landlord and/or the Ground lLessor is a party and Tenant is
not a party which is not a Permitted Exception; and

(c} any obligation pursuant to any of the Development
Agreements to return to the purchaser thereunder any deposits made
to Landlord, except if such obligation results from a default by
Tenant under such agreement.

In no event shall Landlord be liable for consequential damages.

{a) The indemnified parties shall give notice to the
indemnifying party of any demand or claim that may result in an
indemnified claim under this Lease promptly after the indemnified
parties have knowledge of same. Notice ghall be deemed to have
been promptly given pursuant to this Section 19.04 if it is given
within such time as is required to avoid materially prejudicing the
indemnifying party’s defense to the claim or demand. Failure to
give prompt notice pursuant to the terms of this Section 19.04
shall not relieve the indemnifying .party of any liability or
cbligation under this Lease, but suc¢h failure shall entitle the
indemnifying party to compensation from the indemnified parties for
any cost, expense or liability it incurs as a direct consegquence of
such late notice,

' {b) The indemnifying party shall either (i) pay such
claim within thirty (30) days after such notice is given or (ii)
commence to compromise or defend such ¢laim within thirty (30) days
after such notice is given, at its own expense and by counsel of
its own choosing, and shall notify the indemnified parties of such
payment, compromise or defense. The indemnified parties shall
cooperate, at the expense of the indemnifying party, in the
compromise or defense of such claim; provided that the indemnifying
party shall control such compromise or defense. The indemnified
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parties shall have the right to be kept fully informed upon due
inquiry by them of the status of any claim and to participate in
the defense of a claim or demand at their sole expense, but the
indemnifying party shall not waive the attorney-client privilege,
or any other privilege relating to the confidentiality ‘of any
communications relating thereto. If the indemnifying party does
not pay or promptly commence to compromise or defend against such
claim as herein provided, or fails diligently to pursue the
compromise or defense of such claim, then the indemnified parties
may thereafter pay, compromise or defend against such claim with
counsel of their choosing, and all expenses incurred by the
indemnified parties in so doing shall be paid by the indemnifying
party on demand. ;

{¢) If the indemnifying party wishes to enter into a
settlement or compromise with respect to a claim, it shall give
notice to the indemnified parties of the terms of the proposed
settlement or compromise. In the event that any of the indemnified
parties objects to such settlement or compromise by notice given no
more than five (S) business days after such person’s receipt of
notice of the proposed settlement or compromise, the indemnifying
party shall not enter into such settlement or compromise, If
pursuant to this Section 1%9.04(c) any of the indemnified parties
objects to a settlement, other than one that would impose upon the
indemnified parties {(or any of them) either (x) a financial
obligation ' for which they would not be indemnified by the
indemnifying party or (y)} any other material obligatiocn (including,
without limitation, such obligation as may be imposed by injunctive
or other equitable relief) that would not be discharged by the
performance of the indemnifying party, then the indemnifying party
shall be relieved of any further liability or cbligation arising
out of the claim or demand that otherwise would have been: settled
or compromised {including the obligation to defend), and the
indemnified parties shall proceed with the defense of such claim or
demand.

i . Notwithstanding anything to the contrary
contained in this Lease, in no event shall any omission or failure
to act with respect to the Premises, including without limitation,
any failure by any Landlord Indemnified Party to enforce the
provisions of Section 12.01 or any other provisions of this Lease
or any failure by any Landlord Indemnified Party to give Tenant
notice of any knowledge or notice of a condition or other matter,
constitute or be deemed to constitute the negligence or wrongful
act of Landlord or any other Landlord Indemnified Party.

Sectjon 19.06. The provisions of this Article 19 shall
survive the Expiration Date,.
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ARTICLE 20
RIGHT OF INSPECTION

Tenant shall permit Landlord and the Trustee, if apy, and
their respective agents and representatlves to enter the Premises
at all reascnable times, on reasonable notice, for the purpose of
inspecting the Premises., In no event shall Landlord, the Trustee
or any of their agents or representatives have any obligation to
inspect the Premises or any part thereof or any llabila.ty with
respect thereto.

ARTICLE 21
RECORDING OF MEMORANDUM
Landlord and Tenant, each upon the written request of the
other or any Trustee, shall execute, acknowledge and deliver a
memorandum of this lease, and of each modification of this Lease,
in proper form for recordation. Neither party shall record this

Lease without the prior consent of the other party, unless the
recording of this Lease shall be required by a Trustee.

ARTICLE 22
NO _ARATEMENT OF RENTAL

. This Lease is a net lease and any present
or future law to the contrary notwithstanding, shall not terminate
except as$ provided in Articles 9 and 24; nor shall Tenant be
entitled to any abatement or reduction, set-off, counterclaim,
defense or deduction with respect to any Rental or other sum
payable hereunder; nor shall the obligations of Tenant hereunder be
affected {except in accordance with an express provision of this
Lease) by reason of (i) any damage to or destruction of the
Premises, (ii) any taking of the Premises or any part thereof by
condemnation or otherwise, (iii) any prohibition, limitation,
restriction or prevention of Tenant’s use, occupancy or enjoyment
of the Premises, or any interference with such use, occupancy or
enjoyment by any Person, (iv) any default by or claim against
Landlord hereunder or under any other agreement, (v) the
impossibility or illegality of performance by Landlord, Tenant or
both, (vi) any action of any Governmental Authority, or (vii}) any
other cause whatsoever, whether similar or dissimilar to the
foregoing. The obligations of Tenant hereunder are and shall in
all events be construed as separate and independent covenants and
agreements and shall continue unaffected unless such obligations
shall have been modified or terminated in writing pursuant to an
express provision of this Lease. Tenant waives all rights to
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terminate or surrender this Lease, or to abate or defer any Rental
or other sums payable hereunder, or to claim that a constructive
eviction has occurred with respect to the Premises or any part
thereof .

Section 22.02. Without limitation of the provisions of
Section 22.01, Tenant shall remain obligated under this Lease in
accordance with its terms, shall remain in possession of the
Premises within the meaning of Title 11 U.S.C. § 365 (as the same
may be amended) and shall not take any action to terminate,
surrender, rescind or aveoid this lLease, or abate or defer any
Rental, or c¢laim a constructive eviction, by reason of any
bankruptcy, insolvency, reorganization, liquidation, dissolution or
other proceeding affecting Landlord or its assigns or any action
with respect to this Lease which may be taken by any trustee,
receiver or liquidator or by any court, and notwithstanding any
such proceeding or action, Tenant shall be entitled to remain in
posgession of the Premises in accordance with Section 3.07 hereof.

ARTICLE 23
PERMITTED USE

Subject to the provisions of this Lease and the Ground
Lease, Tenant may use the Premises for any lawful purpose.

ARTICLE 24

EVENTS OP DEFAULT, CONDITIONAL LIMITBTIONS,
REMERIES. ETC.

. The occurrence of each of the following
events shall be an "Event of Default" hereunder:

{a) if Tenant shall fail to pay any installment of Fixed
Rents, or any part thereof, when the same shall become due and
payable, and such failure shall continue for a period of ten ({10)
days after notice thereof;

{b) if Tenant shall fail to make any payment of any
Rental other than Fixed Rents (including, without limitationm,
pursuant to Article 19) required to be paid by Tenant hereunder,
when the same shall become due and payable, and such failure shall
continue for a period of ten (10) days after notice from Landlord
to Tenant to cure such Default;

{¢}) if Tenant shall fail to observe or perform one or

more of the other terms, conditions, covenants or agreements of
this Lease and such failure shall continue for a period of thirty
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{30) days after written notice thereof by Landlord to Tenant
specifying such failure (unless such failure requires work to be
performed, acts to be done or conditions to be removed which cannot
either by their nature or by reason of Unavoidable Delays
reasonably be performed, done or removed, as the case may be,
within such thirty (30) day period, in which case no Event of
Default shall be deemed to exist as long as Tenant shall have
commenced curing the same within such thirty (30) day period and
shall continuously prosecute the same to completion with reasonable
diligence);

{d) if Tenant shall file a voluntary petition under Title
9 or 11 of the United States Code or if such petition is filed
against Tenant, and an order for relief is entered, or if Tenant
shall file any petition or answer seeking, consenting to or
acquiescing in any reorganization, arrangement, composition,
readjustment, ligquidation, dissolution or similar relief under
present or any future federal bankruptcy code or any other present
or future applicable federal, state or other statute or law, or
shall seek or consent to the appointwment of any trustee (excluding
the appointment of a bond trustee or similar trustee), receiver,
custodian, assignee, sequestrator, liquidator or other similar
official of Tenant or of all or any substantial part of its
properties or of the Premises or any interest therein of Tenant, or
if Tenant shall take any action in furtherance of any action
described in this Section 24.01(d) or Section 24.01l(e) hereof;
provided, however, that the foregoing shall not constitute an Event
of Default during the First Rent Period as long as (x) Tenant is
prohibited by law from proceeding with any such petition or related
action or (y) prior to any such event, Tenant shall have prepaid
all Fixed Rents due and payable during the First Rent Perlod in
accordance with Section 3.08;

(e} if within ninety (90) days after the commencement of
any proceeding against Tenant seeking any reorganization,
arrangement, composition, readjustment, liquidation, disscluticn or
similar relief under the present or any future federal bankruptcy
code or any other present or future applicable federal, state or
othexr statute or law, such proceeding shall not have been
dismissed, or if, within ninety (90) days after the appointment,
without the consent of Tenant, of any trustee, receiver, custodian,
assignee, sequestrator, liquidator or other similar official of
Tenant or of all or any substantial part of its properties or of
the Premises or any interest therein of Tenant, such appointment
shall not have been vacated or stayed on appeal or otherwise, or
if, within ninety (90) days after the expiration of any such stay,
such appointment shall not have been vacated;
that the foregoing shall not constitute an Event of Default durxng
the First Rent Period as long as (x) Tenant is prohibited by law
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from proceeding with any such action or (y) prior to any such
event, Tenant shall have prepaid all Fixed Rents due and payable
durxng the First Rent Period in accordance with Section 3.08; and

(£) if Tenant shall default in the payment of any sums
due under the Environmental Release and such default shall continue
for a period of ten (10) days after notice from Landloxd to Tenant
to cure such default.

Section 24.02.

{a) Subject to the provisions of Section 24.02(c), if an
Event of Default pursuant to Sections 24.01(a) and/or (b) and/or
(£) shall occur, Tenant shall immediately pay to Landlord
(i) except to the extent Tenant has theretofore paid or prepaid the
Fixed Rents payable with respect to the First Rent Period, an
amount equal to the "Rental Period Prepayment Amount® set forth in
*C* corresponding to the gemi-annual rental period in which
the Event of Default occurs, {ii) an amount equal to the “Rental
Period Prepayment Amount" set forth in Exhibit "D® corresponding to
the semi-annual rental period in which the Event of Default occurs,
{iii) a sum equal to all prepayment, yield maintenance and similar
fees, costs and charges payable by Landlord to the Trustee as a
result of the Event of Default, (iv} all Fixed Rents due but not
paid as of the date of the Event of Default plus all other Rental
then due and payable to Landlord (including, without limitation,
pursuant to Article 19), (v) all Late Charges due and payable to
Landloxd, and (vi) any other actual damages incurred by Landloxrd as
a result of the Event of Default (but excluding consequential
damages, provided that the inability of Landlord to close on a
Secured Loan pursuant to a commitment therefor solely as a result
of an Event of Default shall be deemed to be a direct, actual
damage and not a consequential damage). Upon payment of all of the
foregoing sums pursuant to this Section 24.02(a), the Fixed Rents
for the balance of the Term shall be-reduced to zero.

{b) If Tenant fails to pay to Landlord within sixty (60)
days after demand therefor all of the sums payable to Landlord
pursuant to Section 24.02(a), or if an Event of Default shall occur
under Section 24.01(c), (d) or (e), then Landlord may elect to
proceed by appropriate judicial proceedings, either at law or in
equity, to enforce the performance or obsexrvance by Tenant of the
applicable provisions of this Lease and/or to recover damages for
breach thereof.

{c) Notwithstanding the provisions of Section 24.02(a),
if an Event of Default pursuant to Sections 24.01(a) and/or
24.01(b) and/or 24.01{(f) shall occur and no Event of Default
pursuant to Sections 24.01(a) or 24.01i(b) and/or 24.01(f) shall
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have previously occurred during the immediately preceding three
hundred sixty five (365) day period, the provisions of Section
. 24.02{a) shall not become effective unless and until such Event of
Default shall continue uncured for a period of sixty (60) days
after the occurrence of such Event of Default.

Section 24.03.

(a) If any Event of Default described in Section 24.01 (a)
and/or {(b) and/or (f) hereof shall occur and Tenant has failed to
pay to Landlord within sixty (60) days after demand therefor all of
the gums payable to Landlord pursuant to Section 24.02(a) (as such
period may be extended pursuant to Section 24.02(c)), Landlord, at
any time thereafter, at .its option, shall give notice to Tenant
stating that this Lease and the Texrm shall expire and terminate on
the date specified in such notice, which date shall be not less
than five (5) days after the giving of such notice, and this Lease
and the Texm and all rights of Tenant under this Lease shall expire
and terminate on the date specified in such notice as if such date
were the Expiration Date. Upon such termination pursuant to this
Section 24.03(a), Tenant shall immediately quit and surrender the
Premises, but Tenant shall remain liable for all amounts payable to
Landlord pursuant to Section 24.02(a). Anything contained herein
to the contrary notwithstanding, if such termination shall be
stayed by order of any court having jurisdiction over any
proceeding described in Section 24.01(d) or {e) hereof, or by
federal or state statute, then, following the expiration of any
such stay, or if the trustee appointed in any such proceeding,
Tenant or Tenant as debtor-in-possession shall fail to assume
Tenant’s obligations under this lLease within the period prescribed
therefor by law or within sixty (60) days after entry of the order
for relief or as may be allowed by the court, or if said trustee,
Tenant or Tenant as debtor-in-possession shall fail to provide
adequate protection of Landlord’s right, title and interest in and
to the Premises or adequate assurance of the complete and
continuous future performance of Tenant’'s obligations under this
Leage as provided in Section 24.11 hereof, lLandlord, to the extent
permitted by law or by leave of the court having jurisdiction over
such proceeding, shall have the right, at its election, to
terminate this Lease on five (5) days’ notice to Tenant, Tenant as
debtor-in-possession or said trustee and upon the expiration of
said five (%) day period this lLease shall cease and expire as
aforesaid and Tenant, Tenant as debtor-in-possession and/or said
trustee shall immediately quit and surrender the Premises as
aforesaid.

{(b) If an Event of Default described in Section 24.01(a)
or (b) or (£) shall occur and Tenant hag failed to pay to Landlord
within sixty (80) days after demand therefor all of the sums
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payable to Landlord pursuant to Section 24.02(a), as such period
may be extended pursuant to the provisions of Section 24.02(c), or
if this Lease shall be terminated as provided in Section 24.03(a),
Landlord, without notice, may dispossess Tenant by summary
proceedings or by any suitable action or proceeding at law.

Section 24.04 If this Lease shall be terminated as
provided in Section 24.03 (a) and/or Tenant shall be dispossessed as
provided in Section 24.03 (b}, '

{a) Landlord or its agents may by lawful process re-enter
the Premises and remove therefrom Tenant and all Persons holding or
claiming by, through or under Tenant (except those Subtenants that,
pursuant to Section 10.09(b) herecf, are entitled to be recognized
by Landlord as its direct tenant upon the termination of this Lease
and who are entitled to remain in possession pursuvant to such
recognition), and all or any of its or their property, without
being liable to indictment, prosecution or damages therefor, and
repossess and enjoy the Premises, together with all additions,
alterations and improvements thereto;

{b} All of the right, title, estate and interest of
Tenant in and te (i) the Improvements, (ii) all rents, issues and
profits of the Premises, and (iii) all insurance policies and all
insurance moneys paid or payable thereunder, shall automatically
pass to, vest in and belong to Landlord, without further action on
the part of either party, free of any claim theretc by Tenant;

{c) Landlord may repair and alter the Premises in such
manner as Landlord may deem necessary or advisable without
relieving Tenant of any liability under this lLease or otherwise
affecting any such liability, and/or let or relet the Premises or
any parts thereof for the whole or any part of the remainder of the
Term or for a longer period, in Landlord’s name or as agent of
Tenant, and out of any rent and other sums collected or received as
a result of such reletting Landlord shall pay to itself the
reasonable c¢ost of terminating this Lease, re-entering,
repossessing, repairing and/or altering the Premises, including
legal expenses and attorneys’ fees and disbursements, the
reasonable cost sustained in securing any new tenants, including
reasonable brokerage commissions, attorneys’ fees and disbursements
and other expenses of preparing the Premises for reletting, the
cost and expense of operating and maintaining the Premiges, and any
balance remaining on account of the liability of Tenant to
Landlord. Landlord shall not be responsible or liable for any
failure to relet the Premises or any part therecf, or for any
failure to collect any rent due on any such reletting, and no such
failure to relet or to collect rent shall operate to relieve Tenant
of any liability under this Lease or to otherwise affect any such
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liability; and in no event shall Tenant be entitled to receive any
excess of such annual rents over the sums payable by Tenant to
Landlord hereunder;

(d) Tenant shall be liable for and shall pay to Landlord,
at Landlord's option, as damages, any deficiency ("Deficiency")
between the Rental reserved in this Lease for the period which
otherwise would have constituted the unexpired portion of the Term
plus the other sums payable pursuant to Section 24.02(a) and the
net amount, if any, of rents collected under any reletting effected
pursuant to the provisions of Section 24.04(c) for any part of such
period (which net amount shall be determined after deducting from
the rents collected under any such reletting all of the payments
made to Landlord described in Section 24.02(a) hereof); any such
Deficiency shall be paid in installments by Tenant on the days
specified in this Lease for payment of installments of Rental, and
Landlord shall be entitled to recover from Tenant each Deficiency
installment as the same shall arise, and no suit to collect the
amount of the Deficiency for any installment period shall prejudice
Landlord’s right to ceollect the Deficiency for any subsequent
installment period by a similar proceeding; and

(e) Notwithstanding anything to the contrary herein, in
no event shall Tenant be entitled to be reimbursed for any Fixed
Rents or other Rental which it has prepaid.

Section 24.05. To the extent not prohibited by law,
Tenant hereby waives and releases all rights now or hereafter
conferred by statute or otherwise which would have the effect of
limiting or modifying any of the provisions of this Article 24.

" Bection 24.06. Nothing contained in this Article 24
shall limit or prejudice the right of Landlord to prove and cobtain
as liquidated damages in any bankruptcy, insolvency, receivership,
reorganization or dissolution proceeding an amount equal to the
maximum allowed by a statute or zrule of law governing such
proceeding and in effect at the time when such damages are to be
proved, whether or not such amount shall be greater than, equal to
or less than the amount of the damages referred to in any of the
preceding Sections of this Article 24.

Section 24.07. If Tenant pays all amounts payable to
Landlord pursuant to Section 24.02(a) within three hundred eixty
five (365) days after the date of the terminatiocn of this Lease,
then this Lease shall be fully reinstated as if it had never been
terminated, having the same lien priority against Secured Loans and
any other title matters as it had prior to such termination, except
for intervening liens or other matters or changes arising after
such termination in connection with bona fide transactions of
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Landlord in the ordinary course of its business, and Tenant shall
be restored to the use, occupancy and possession of the Premises.

Section 24.08. Except to the extent provided in Section
24.07, Tenant, for and on behalf of itself and all persons claiming
through or under Tenant, hereby expressly waives (a) the service of
any notice of intention to re-enter provided for in any statute, or
of the institution of legal proceedings to that end, (b) any and
all right of redemption provided by any law or statute now in force
or hereafter enacted or otherwise, (c) any and all right of
re-entry or repossession or to restore the operation of this Lease
in case Tenant shall be dispossessed by a judgment or by warrant of
any court or judge or in case of re-entry or repossession by
Landloxrd or in case of any expiration or termination of this Lease
and (d) any and all right to immunity from suit, prosecution or
enforcement of any of the terms and provisions of this Lease
provided by any law, court or statute now in force or hereafter
enacted or prescribed or otherwise. Landlord and Tenant waive
trial by jury in any action, proceeding or counterclaim brought by
either of the parties hereto against the other on any matter
whatsoever arising out of or in any way connected with this Lease,
the relationship of Landlord and Tenant, Tenant’s use or occupancy
of the Premises, or any claim of injury or damage. Tenant shall
not, and Tenant hereby waives any right to, interpose any
countexclaim of any kind in any action or proceeding commenced by
Landlord to recover possession of the Premises, unless the failure
by Tenant to interpose such counterclaim in any such action ox
proceeding would preclude Tenant from asserting the subject matter
of such counterclaim in a separate action. The terms "enter",
*re-enter®, "entry" or "re-entry", as used in this Lease are not
restricted to their technical legal meaning.

Section 24.09. No failure by Landlord to insist upon the
strict performance by Tenant of any covenant, agreement, term or
condition of this Lease or to exercise any right or remedy
consequent upon a breach thereof, and no payment or acceptance of
full or partial Rental during the continuance of any such breach,
shall constitute a waiver of any such breach or of such covenant,
agreement, term or condition. No covenant, agreement, term ox
condition of this Lease to be performed or complied with by Tenant,
" and no breach thereof, shall be waived, altered or modified except
by a written instrument executed by Landlord. No waiver by
Landlord of any breach shall affect or alter this Lease, but each
and every covenant, agreement, term and condition of this Lease
shall continue in full force and effect with respect to any other
then existing or subsequent breach thereof.

Section 24,.10. Bach right and remedy of Landlord
provided for-in this Lease shall be cumulative and shall be in
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addition to every other right or remedy provided for in this Lease
or now or hereafter existing at law or in equity or by statute or
otherwise, and the exercise or beginning of the exercise by
Landlord of any one or more of the rights or remedies provided for
in this Lease or now or hereafter existing at law or in equity or
by statute or otherwise shall not preclude the simultaneous or
later exercise by Landlord of any or all other rights or remedies
provided for in this Lease or now or hereafter existing at law or
in equity or by statute or otherwise. '

Section 24.11. If an order for relief is entered or if
a stay of proceeding or other acts becomes effective in favor of
Tenant or Tenant's interest in this Lease, in any proceeding which
is commenced by or against Tenant, under the present or any future
federal bankruptcy code or any other present or future applicable
federal, state or other statute or law, Landlord shall be entitled
to invoke any and all rights and remedies available to it under
such bankruptcy code, statute, law or this Lease, including,
without limitation, such rights and remedies as may be necessary,
in Landlord‘’s reasonable judgment, to adequately protect Landlord’s
right, title and interest in and to the Premises or any part
thereof and/or adegquately assure the complete and continuous future
performance of Tenant’'s obligations under this lLease.

ARTICLE 235
NOTICES

. Whenever it is provided in this Lease
that a notice, demand, reguest, consent, approval or other
communication (each of which is herein referred to as a "Notice® or
"notice®) shall or may be given to or served upon either of the
partiegs by the other, and whenever either of the parties shall
desire to give or serve upon the other any Notice with respect
hereto or the Premises, each such Notice shall be in writing and,
any law or statute to the contrary notwithstanding, shall be
effective for any purpose 1f given or served as follows:

(a) If by Tenant, (i) by mailing the same to Landlord by
certified or registered mail, postage prepaid, return receipt
requested, (ii) by reputable overnight courier service with receipt
requested or (iii) by telecopy with the original by any manner
permitted under clauses (i} and (ii), addressed to Landlord at the
address set forth at the head of this Lease, Attention: Corporate
Secretary (telecopy no: (S13) 579-0108), with a copy thereof in a
manner permitted above to (x) Messrs. Willkie Farr & Gallagher, 153
East S3rd Street, New York. New York 10022, Attention: Eugene A.
Pinover, Esg. (telecopy no: (212) 821-8111), and/or (y) such other
addressee (8) as Landlord may from time to time designate by Notice
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given to Tenant by personal delivery or certified or registered
mail as aforesaid. '

{b}) If by Landlord, (i) by mailing the same to Tenant by
certified or registered mail, .postage prepaid, return receipt
requested, (ii) by reputable overnight courier service with receipt
requested or (iii) by telecopy with the original by any manner
permitted under clauses (i) and (ii), addressed to Tenant at its
address at the head of this Lease, Attention: Director of Real
Estate, with a copy thereof in a manner permitted above, to (v)
Tenant at its address at the head of this Lease, Attention: General
Counsel (telecopy no: (212) 878-7031), (w} Paul, Weiss, Rifkind,
Wharton & Garrison, 1285 Avenue of the Americas, New York, New York
10019, Attention: Meredith J. Kane, Esq. (telecopy no: (212) 757-
3990), (x) such other addressee(s) as Tenant may from time to time
designate by Notice given to Landlord by personal delivery or
certified or registered mail as aforesaid (y) any Mortgagee which
has given notice to Landlord pursuant to Section 10.10(b} and (z)
any Credit Party which has given notice to Landlord pursuant to
Section 10.15.

. If Landlord shall designate a Trustee as
a party to whom Notices shall be sent, such designation shall be
irrevocable during the term of such Secured Loan, except that such
Trustee may change its address or may be replaced by a new holder
of such Secured lLoan by Notice given to Landlord and Tenant.

. Every Notice shall be deemed to have been
given to or served on Landlord or Tenant, as the case may be, (a)
on the third Business Day after such Notice addressed to such party
shall have been deposited in the United States mails, postage
prepaid, in the manner aforesaid, (b) on the first Business Day
after such Notice addressed to such party shall have been deposited
with the overnight courier service and (¢) upon receipt of the
telecopy; provided that a Notice shall not be deemed to have been
given or served until a copy of such Notice also shall have been
given to each Person entitled thereto pursuant to Section 25.01(a)
or Section 25.01(b), as the case may be, as provided herein.

ARTICLE 26

BOND MORIGAGES

. Landlord shall indemnify and hold
harmless Tenant from and against any and all losses, liabilities,
suits, obligations, fines, damages, penalties, claims, costs,
charges and expenses, including, without limitation, reasonable
attorneys’ fees and disbursements, which may be imposed upon ox
incurred by or asserted against Tenant in connection with the Bond
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Mortgages or the enforcement of the rights of the trustees
thereunder, except to the extent caused by or resulting from
Tenant’'s failure to pay Impositions.

Section 26,02. Landlord agrees from time to time upon
the reasonable request from Tenant (not to exceed one time in any
calendar year), at Tenant’s cost and expense, to use Landlord’s
Reasonable Efforts to obtain from the trustee of each Bond Mortgage
a statement in writing certifying the following: the outstanding
principal amount of the bond secured by the Bond Mortgage in
question, the face value of the bond secured by the Bond Mortgage
in question and the face value of any collateral held by the
trustee to secure the Bond Mortgage, and whether or not to the best
knowledge of the trustee there are any continuing defaults under
the Bond Mortgage.

Section 26,03. Landlord shall not enter into any
amendment or modification to either of the Bond Mortgages if the
same adversely affects the rights or obligations of the mortgagor
thereunder, increéases the payments thereunder or reduces the value
of the collateral held by the trustee under the Bond Mortgage in
question below the aggregate outstanding principal balance of the
bonds secured by such Bond Mortgage.

ARTICLE 27

PRIOR _AGREEMENTS

Landlord, the Ground Lessor and Tenant hereby acknowledge
and agree that each of (a) that certain Agreement dated July 24,
1907 by and between the Ground Lessor, The New York, New Haven and
Hartford Railroad Company (predecessor-in-interest to American
Premier), and The New York Central and Hudsen River Railrovad .
Company (predecessor-in-interest to American Premier), which was
recorded in the New York County land records on July 31, 1957 in
Liber 5010, cp. 155; (b) that certain Agreement dated March 17,
1848 by and between the Ground Lessor and The New York and New
Haven Railroad Company (predecessor-in-interest to American
Premiexr), which was recorded as an annexed exhibit to the
instrument referred to in clause *i* above; and {c) that certain
Harlem Hudson Service Agreement dated June 1, 1572 between Tenant
and the PCIC 'rrustees. have been superseded by this Lease and. each
such agreement is no longer of any force or effect. Tenant has
advigsed Landlord and the Ground Lessor that (i) the National
Railroad Passenger Corporation Agreement dated as of April 16, 1971
between American DPremier and National Railroad Passenger
Corporation and (ii) the GCT Joint Facilities Agreement dated as of
October 27, 1970, among American Premier, Tenant and the State of
Connecticut, acting throegh its duly authorized agency the
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Connecticut Transportation Authority of the Department of
Transportation have been terminated and Landlord and the Ground
Lessor hereby consent to such termination.

ARTICLE 28
SUBQRDINATION TO GROUND LEASE

This Lease, and all rights of Tenant hereunder, are and
shall be subject and subordinate to the Ground Lease and all
matters to which the Ground Lease is subject and subordinate, and
all renewals, extensions, wmodifications, am=ndments, and
replacements thereof to which Tenant consents in writing (provided
that Tenant shall not withhold its consent thereto unless Tenant’s
rights or cbligations hereunder are adversely affected as a result

thereof) .
ARTICLE 29

SECURED LOANS

Section 29,01. This Lease and all amendments,
modifications and extensions hereof which do not reduce the Rental
payable by Tenant, and all rights of Tenant under all of the
foregoing, are and shall be superior in priority to all present and
future Secured Loans.

Section 29,02. If any act or omission of Landlord would
give Tenant the right, immad;ately or after lapse of a period of
time, to cancel or terminate this Lease, or to c¢laim a partial or
total eviction, Tenant shall not exercise such right {(a) until it
has given written notice of such act or omission to Landlord and to
each Trustee of whose name and mailing address Tenant has been
given notice, and (b) until a reasocnable period for remedying such
act or omission shall have elapsed following the giving of such
notice and following the time when each such Trustee shall have
become entitled under its respective Secured loan to remedy the
same or to perform or to cause to be performed Landlord’s
obligations hereunder (which reasonable period, if required by any
such Trustee, shall in no event be less than the period to which
-Landlord would be entitled under this lLease or otherwise, after
gsimilar notice, to effect such remedy, plus thirty (30) days, and
the period of time needed by such Trustee to cbtain possession cf
the Improvements or ownership interest pledged, as the case may be,
by foreclosure or otherwise), provided such Trustee shall with due
diligence (i) give Tenant notice of intention to remedy such act or
omission and (ii) commence and continue to remedy such act or
omission to the extent it is able to do so without possession of
the Improvements or such ownership interest, as the case may be.
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The provisions of this Section 29.02 are not intended to and shall
not be construed to limit, qualify or modify the provisions of
Article 22 or any other provisions of this Lease.

.
Section 238.03. ‘ -

If at any time a Trustee shall succeed to the rights of
Landlord as lessor under this Lease, whether through foreclosure
action, assignment in lieu of foreclosure or otherwise, then
neither such Trustee nor anyone claiming by, through or under such
Trustee, shall be:

1) liable for any act or omission of Landlord (or
its predecessors in interest);

{2) sub)ect to any offsets or defenses which Tenant
may have agaxnst Landlord (or  its predecessors in
interesgt);

{3) bound by any covenant of Landlord to undertake
or complete any construction of the Premises or the
Improvements or any portion thereof;

{4) except for Landlord‘s obligations under
Section 5.02 or 5.04, bound by any obligation to make any
payment to Tenant, or provide any services or perform any
repairs, maintenance or restoration provided for under
this Lease to be performed before the date that the
Trustee becomes the landlord of Tenant, nor shall the
Trustee be bound by any obligation to make any payment to
Tenant with respect to construction performed by or on
behalf of Tenant at the Premises;

{5} bound by any obligation to repair, replace,
rebuild or restore the Premises, the Improvements or any
part thereof, in the event of damage by fire or other
casualty, or in the event of partial condemnation; or

[6) provided that Landlord or the Trustee had given
Tenant prior notice of the Trustee’s consent rights with
regpect to modifications of this Lease, bound by any
modification of this Lease made without the written
consent of such Trustee where such consent is reguired
under the terms of its Secured Loan.

§g§;ign_juhgg. Tenant shall, promptly upon request
therefor, enter into reasonable amendments or modifications to this
Lease, by instrument in recordable form, and/or execute and deliver
any affidavits, certificates, documents and/or other information,
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if requested to do so by the Trustee or a proposed Trustee as a
condition precedent to the placing, replacing, refinancing or
extending of a Secured Loan (including, without limitation,
execution and delivery of an acknowledgment of or a consent to an
assignment by Landlord of its interest in this Lease to a -special
purpose entity), provided that same shall not adversely affect the
rights or benefits of Tenant hereunder, impose additional
obligations on Tenant {other than with respect to sending copies of
notices), change the Term, increase the Rental or change the
Premises. No amendment or modification of this Lease shall be
effective without the prior written consent of the Trustee if
required under the terms of its Secured Loan.

ARTICLE 30
SUCCESSORS AND ASSIGNS

Except as otherwise expressly provided in this Lease, the
provisions of this Lease shall bind and benefit the successors and
assigns of the parties hereto with the same effect as if mentioned
in each instance where a party is named or referred to; provided,
however, that {(a)} no viclation of the provisions of Article 10
shall operate to vest any rights in any successor or assignee of
Tenant and (b} the provisions of this Article 30 shall not be
construed as modifying the provisions of Article 10 or the
conditions of limitation contained in Article 24.

ARTICLE 31
CERTIFICATES BX LANDLORD AND TENANT
. Tenant shall, within twenty (:50) days
after each request by landlord, but not more than twice in any

calendar year, execute, acknowledge and deliver to Landloxrd a
statement in writing:

(a) certifying that this Lease is unmodified and in full
force and effect {or if there have been modifications, that the
same, as modified, is in full force and effect and stating the
modifications); :

(b} stating whether or not to the knowledge of Tenant
there is a continuing default by Landlord in the performance or
observance of:any covenant, agreement or condition contained in
this Lease to be performed or observed by Landlord;

{¢) stating whether or not Tenant has received from
Landlord a written notice of default by Tenant in the performance
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or observance of any covenant, agreement or condition contained in
this Lease to be performed or observed by Tenant which remains
uncured;

{d) stating the Expiration Date;

(e} specifying the dates through which the Fixed Rents
and Impositions have been paid;

(f) stating whether or not there is pending any action,
arbitration or proceeding between Landloxrd and Tenant arising under
this Lease, and, if so, the nature thereof;

(g} certifying that Tenant has no counterclaimsg, defenses
or right to offset against any amounts due to Landlord under this
Lease, and that Tenant is not entitled to any concessions, rebates
or any reductions in Fixed Rents or other Rental under this Lease
for whatever reason as of the date the statement is given;

{h)} stating that the addresses for Notices are as set out
in this leage or as stated in the statement; and

{i} certifying that the statement shall be binding upon

Tenant and may be relied upon by any then existing or prospective

{x) Trustee, assignee or purchaser of all or a portion of

Landlord’'s interest in this lease, and (y) purchaser of all or a
portion of the stock of Landlord.

Section 31.02 Landlord agrees from time to time upon
not less than twenty (20) days’ prior notice by Tenant, but not
more than twice in any calendar year, to execute, acknowledge and
deliver to Tenant a statement in writing certifying the following:
{a) that this Lease is unmodified and in full force and effect (or
if there have been modifications, that the same, as modified, is in
full force and effect and stating the modifications}, (b) the date
to which Pixed Rents have been paid, (¢} whether or not to the
knowledge of Landlord there are any continuing Defaults or Events
of Default and, if so, specifying each such Default and Event of
pDefault of which Landlord may have knowledge, {d) the Expiration
Date, (e) stating whether or not there is pending any action,
arbitration or proceeding between Landlord and Tenant arising under
this Lease, and, if so, the nature thereof and (f) stating that the
addresses for Notices are as set out in this Lease or as stated in
the statement. Such statement shall be binding upon Landlord and
may be relied upon by any then existing or prospective Mortgagee,
assignee, purchaser of all or a portion of Tenant’s interest in
this Lease or a Subtenant.
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Section 231.03. Tenant agrees from time to time at
Landlord’s request in connection with Landlord’s entering into any
Secured Loan or refinancing of any Secured Loan during the Term, to
provide Landlord with an opinion of Tenant’s counsel which shall be
addressed toc the Trustee or prospective Trustee, and to Landlord,
and shall provide in substance that (a) Tenant was duly formed and
is validly existing and the Persons who executed this Lease on
behalf of Tenant had the legal authority to execute this Lease, (b)
this Lease is valid, binding and enforceable against Tenant in
accordance with its terms, (c) Tenant’'s execution, delivery and
performance of the provisions of this Lease will not violate or be
in conflict with (i) any law, regulation or ordinance applicable to
Tenant, or (ii) any provision of any agreement, indenture, covenant
or restriction to which Tenant is bound, and (d) no litigation is
continuing, pending or threatened against Tenant or the Premises
which would affect the validity and/or enforceability of this
Lease. Landlord shall give Tenant reasocnable prior notice of its
need for any such opinion. Such opinion shall state that it also
may be relied on by counsel for Landlord and the Trustee or
prospective Trustee, of such Secured Loan or refinanced Secured
Loan.

ARTICLE 32
CONSENTS AND APPROVALS
Section 32.01.

{a) All consents and approvals which may be given undexr
this Lease shall, as a condition of their effectiveness, be in
writing. The granting of any consent or approval by a party to
perform any act requiring consent or approval under the terms of
this Lease, or the failure on the part of a party to object to any
such action taken without the required consent or approval, shall
not be deemed a waiver by the party whose consent was required of
its right to require such consent or approval for any further
similar act, and each party hereby expressly covenants and warrants
that as to all matters requiring the other party’s consent or
approval under the terms of this Lease, the party requiring the
consent or approval shall secure such consent or approval for each
and every happening of the event requiring such consent or
approval, and shall not claim any waiver on the part of the other
party of the requirement to secure such consent or approval.

(b)) If Tenant shall request Landlord’'s consent and
Landlord shall fail or refuse to give such consent unreasonably in
an instance where Landlord is required pursuant to a provision of
this Lease not to withhold its consent unreasonably, Landlord’s
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liability hereunder for damages, if any, shall be limited as
provided in Article 40.

{¢}) Any matter or thing which is required under this
lLease to be done "satisfactorily” or to the "satisfaction" of a
party need only be done “"reasonably satisfactorily"™ or to the
*reasonable satisfaction" of that party. ,

ARTICLE 33
SURRENDER AT END OF TERM

. On the last day of the Texm, or upon any
earlier termination of this Lease, or upon a re-entry by Landlord
upon the Premises pursuant to Article 24 hereof, Tenant shall well
and truly surrender and deliver up to Landlord the Premises (a) in.
Safe Condition and in compliance with the first sentence of Article
Seventeenth of the Ground Lease (but not any other portion of such
Article), except that the track shall be required to be in good
condition, but not *perfect condition® (provided, however, that
Landlord shall have the right tc enter the Premises during the last
365 days of the Term to restore the track to "perfect condition*
within the meaning set forth in the Ground Lease and to cause the
Premises to be in compliance with the Ground Lease, including,
without limitation, Article Seventeenth thereof, at Landlord’s cost
and expense to the extent such performance exceeds the obligations
of Tenant under Sections 12.01 and 14.01 and this Section 33.01},
and (b) free and clear of all lettings, occupancies, liens and
encumbrances other than those consented to by Landlord or subject -
-to recognition in accordance with. Section 10.03(b) hereof and
Permitted Exceptions. Tenant hereby waives any notice now' or
hereafter required by law with respect to vacating the Premises on
any such termination date.

Section 33.02. On the last day of the Term or upon any
earlier termination of this Lease, or upon re-entry by Landlord
upon the Premises pursuant to Article 24 hereof, Tenant shall
deliver to Landlord, to the extent Tenant is then in possession of
the same, Tenant’'s executed counterparts of all Subleases and any
service and maintenance contracts then affecting the Premises, true
and complete maintenance records for the Premises, all original
licenses and permits then pertaining to the Premlses, permanent or
temporayy Certificates of Occupancy then in effect for the
Improvements, and all warranties and guarantees then in effect
which Tenant has received in connection with any work or services
performed or Equipment installed at or on the Premises, together
with a duly executed assignment therecf to Landlord. o
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ARTICLE 34
ENTIRE AGREEMENT

This Lease, the Environmental Release, Landlord's
Certificate and the other documents executed and delivered
simultaneously herewith by Landlord, Tenant and the Ground Lessor
contain all of the promises, agreements, conditions, inducements
and understandings between Landlord and Tenant relating to the
Premises and there are no promises, agreements, conditions,
understandings, inducements, warranties or representations, oral or
written, expressed or implied, between them other than as expressly
set forth in any of the foregoing documents,

ARTICLE 35
QUIET ENJOYMENT

Landlord covenants that, if and as long as this lease
shall not have been terminated in accordance with Section 24.03(a)
hereunder, Tenant and any Person claiming through or under Tenant
shall and may (subject, however, to the provisions, reservations,
terms and conditions of this Lease) peaceably and quietly have,
hold and enjoy the Premigses for the term hereby granted without
molestation or disturbance by or from Landlord or any Person
claiming through or under Landlord and free of any encumbrance
superior to this lLease and Tenant’s interest hereunder created or
suffered by Landlord, except {(a) the Ground Lease, (b) thosge
encumbrances created or suffered by Tenant, and (c) the Permitted
Exceptions, including, without limitation, the Assumed Agreements,
the Indentures and prior te the twenty-fifth (25th) anniversary of .
the date hereof, the Other Agreements which are not ‘Material
Defects, and thereafter, all Other Agreements. The foregoing does
not, and shall not be deemed to, create or give to any Person
claiming through or under Tenant or to any other Person except
Tenant any claim or right of action against Landlord. This
covenant shall be construed as a covenant running with the Land, to
and against successors to Landlord’s interest in this Lease, and is
not, nor shall it operate or be construed as, a personal covenant
of Landlord, except to the extent provided in Articles 40 and 42.

ABTICLE 36
ARBITRATION

In such cases where this Lease expressly provides for the
settlement of a dispute or gquestion by arbitration, and only in
such cases, the party desiring arbitration shall appoint a
disinterested person as arbitrator on its behalf and give notice
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thereof to the other party who shall, within twenty (20) days
thereafter, appoint a second disinterested person as arbitrator on
its behalf and give written notice thereof to the first party. The
two (2) arbitrators thus appointed shall together appoint a third
disinterested person within twenty (20} days after the appointment
of the second arbitrator, and said three (3) arbitrators shall, as
promptly as possible, determine the matter which is the subject of
the arbitration and the decision of the majority of them shall be
conclusive and binding on all parties and judgment upon the award
may be entered in any court having jurisdiction. If a party whe
shall have the right pursuant to the foregoing to appoint an
arbitrator fails or neglects to do so, then and in such event, the
other party {(or if the two (2) arbitrators appointed by the parties
shall fail to appoint a third arbitrator when required hereunder,
then either party) may apply to any court of competent jurisdiction
to appoint such arbitrator. The arbitration shall be conducted in
the City and County of New York and, to the extent applicable and
consistent with this Article 36, shall be in accordance with the
Commercial Arbitration Rules then obtaining of the AaAmerican
Arbitration Association or any successor body of similar function.
The expenses of arbitration and the fees and disbursements of the
third arbitrator shall be shared equally by Landlord and Tenant but
each party shall be responsible for the fees and disbursements of
the arbitrater it appoints and its own attorneys and the expenses
of its own proof. Landlord and Tenant agree to sign all documents
and to do all other things necessary to submit any such matter to
arbitration and further agree tc, and hereby do, waive any and all
rights they or either of them may at any time have to revoke their
agreement hereunder to submit to arbitration and to abide by the
decision rendered thereunder. The arbitrators shall have no power
to vary or modify any of the provisions of this Lease and their
jurisdiction is limited accordingly. The Trustee and any Mortgagee
may participate in such proceeding, provided each such party bears
the fees and expenses of its counsel and proof.

ARTICLE 37
INVALIDITY OF CERTAIN PROVISIONS
If any term or provision of this Lease or the application
_thereof to any person or circumstances shall, to any extent, be
invalid or unenforceable, the remainder of this Lease, or the

application ¢f such term or provision to persons or circumstances
other than those as to which it is held invalid or unenforceable,
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shall not be affected thereby, and each term and provision of this
Lease shall be 'valid and be enforced to the fulleat extent

permitted by law.
ARTICLE 38 .
ENVIRONMENTAL MATTERS

. Tenant shall at all times and in all
respects comply with all Environmental Laws.

Section 38,02. In addition to Tenant’'s cbligations under
Article 19, Tenant shall indemnify and hold harmless the Landlord
Indemnified Parties from and against any and all liabilities,
including strict 1liability, injuries, charges and expenses,
including without limitation, reasonable attorneys’ consultants’
and experts’ fees and disbursements (collectively, "Environmental
Losges”), paid, incurred or suffered by, or asserted against any
Landlord Indemnified Party, by any Person or Governmental Authority
for, with respect to, or as a result of (a) Tenant’'s or any of
Tenant’s Subtenant’s, agents’, assignees’, employees’,
represgsentatives’ or contractors’, failure to comply with any
Environmental Laws from and after the date herecof, and (b) the use,
installation, burial, storage, spillage, discharge or emission, to
the extent the same occurs from and after the date hereof, of any
Hazardous Material into, at or about the Premises. For the
purposes hereof, the term "Environmental Laws" shall mean any and
all federal, state, local, or municipal lawsg, rules, orders,
regulations, statutes, ordinances, codes, decreeg, or requirements
of any Governmental Authority regulating, relating to, or imposing
liability or standards of conduct concerning any Hazardous
Material, as now or hereafter in effect, including. without
limitaticn, the Clean Water Act also known as the Federal Water
Pollution Control Act ("FWPCA®*), 33 U.8.C. § 1251, et seq., the
Toxic Substances Control Act ("TSCA™), 15 U.S.C. § 2601, et seq.,
the Clean Air Act ("CAA"), 42 U.S.C. § 7401, et geq., the Federal
Ingecticide, Pungicide, and Rodenticide Act ("FIFRA"), 7 U.S.C.
§ 136, et seq., the Safe Drinking Water Act ("SDWA"), 42 U.S.C.
§ 300f, et seq., the Surface Mining Contrel and Reclamation Act
{"SMCRA®), 30 U.S.C., § 1201, et gmeq., the Comprehensive
Environmental Response, Liability, and Compensation Act (*CERCLA"),
42 U©U.s.C. § 9610, et seg., the Superfund Amendment and
Reauthorization Act (*SARA"), Public law 99-499, 100 stat. 1612,
the Emergency Planning and Community Right To Know Act (*EPCRKA"),
42 U.S.C. § 11001, et mseq., the Resource Conservation and Recovery
Act (“RCRA"}, 42 U.S.C. § 6901, et seq., and any analogous state
laws.
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Section 38.03. For purposes hereof, "Hazardous
Material(s)* shall mean and include (i) any hazardous, toxic, or
dangerous waste, substance, or materials defined or listed as such
in (or for the purpose of) any applicable Environmental Laws; {ii)
any other waste, substance, or material that exhibits any_of the
characteristics enumerated in 40 C.F.R., 261.20-261.24, inclusive,.
or any successor regulations thereto, and those extremely hazardous
substances currently listed under Section 302 of SARA (as defined
in the Environmental Release); (iii) any asbestos or asbestos
containing materials; (iv) urea formaldehyde insulation; and (y)
petroleum or any fraction of petroleum.

Section 38.04. If Tenant receives any notice of any
order, citation, enforcement action, or the commencement of any
judicial or administrative proceeding with regard to Hazardous
Materials in, on, at or about the Premises (an "Environmental
Complaint”) from any Person (including, without limitation, the EPA
or any other Governmental Authority), then Tenant shall within ten
(10) Business Days thereafter notify Landlord of said notice.

Section 38.05.

(a) Tenant shall bear the responsibility and expense to
cleanup, remove, remediate, resolve or minimize the impact of, or
otherwise deal with in accordance with all applicable Environmental

Laws any Environmental Complaint 1nvolv1ng matters covered by
clauses (a) and (b) of Section 38.02.

(b) The Landlord Indemnified Parties shall have the
right to be kept fully informed upon due inquiry by any of them of
the status of any Environmental Complaint and to participate in the
defense thereof at their sole expense, but Tenant shall not waive
the attorney-client privilege, or any other privilege relating to
the confidentiality of any communications relating thereto. 1If
Tenant does not pay or promptly commence to compromise or defend
against such Environmental Complaint asserting Environmental Lossges
against any of the Landlord Indemnified Parties, or fails
diligently to pursue the compromise or defense of such
Environmental Complaint, then the Landlord Indemnified Parties may
thereafter pay, compromise or defend against such Environmental
.Complaint with counsel of their choosing, and all expensges incurred
by the Landlord Indemnified Parties in so doing shall be paid by
Tenant on demand therefor.

{c) Tenant's obligationsg under this Section 38.05 shall
survive the expiration or earlier termination of this Lease.
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Section 38.06. Tenant acknowledges that Landlord has
made no representation or warranty whatsoever regarding Hazardous
Materials in, on, at or about the Premigses or any other
environmental matter, except as expressly set forth in the
Environmental Releasge. .

. Notwithstanding anything to the contrary
contained herein, Tenant shall not be required to comply with any
Environmental Laws to the extent the Premises or the activities or
operations of Tenant thereon are exempt from same pursuant to
Section 1266, subdivision 8 of the New York Public Authorities Law
or any successor or other provision »f law and nothing herein shall
be deemed a waiver by Tenant of any exemption from local laws to
which Tenant is so entitled, provided that as a result thereof
Landlord is not thereby liable for compliance with such
Environmental Laws.

08. Notwithstanding anything to the contrary
contained in this Lease, the provisions of this Lease shall not
affect the responsibility and liability of Landlord and Tenant with
regpect to Hazardous Materials and other environmental matters
existing in, on, at, under or about the Premiges prior to the date
hereof, which responsibility and liability shall be governed and
determined by the terms of the Environmental Release, the Original
Lease and applicable Requirements and Environmental Laws. With
respect to actions, lawsuitse, claims, and cross-claims arising from
negligence or willful misconduct by any Person with respect to
Hazardous -Materials in, on, at or about the Premises prior to the
date hereof, each of the parties hereto expressly retains any
rights or defenses they may have with respect thereto under the
Original Lease, applicable Requirements, Environmental Laws and
common law, except as expressly set forth in the Environmental
Release.

ARTICLE 39

MISCELLANEQOUS

. The Table of Contents and the captions of
this Lease are for convenience of reference only and in no way
define, limit or describe the scope or intent of this lLease or in
any way affect this Lease.

The use herein of the neuter pronoun in

Section 39.02.
any reference to Landlord or Tenant shall be deemed to include any
individual Landlord or Tenant.
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. Subject to the provisions of Section
39.13 hereof, if more than one Person is named as or becomes
Landlord or Tenant hereunder, the other party may require the
signatures of all such Persons in connection with any notice to be
given or action to be taken by that party hereunder. Each_Person
constituting Tenant or Landlord (other than a limited partner, if
any such Person is a limited partnership) shall be fully liable for
all of that party’'s obligations hereunder, subject to Article 40.
Any notice by a party to any Person nawed as the other party and
designated in Section 25.01 (or in any notice given pursuant to
that Section) as an addressee of notices shall be sufficient and
shall have the same force and effect as though given to all Persons
named as such other party.

Section 39.04. The terms “herein”, “hereunder” and words
of similar import shall be construed to refer to this lease as a
whole, and not to any particular Article or Section, unless
expressly so stated. '

: . The term "and/or* when applied to two or
more matters or things shall be construed to apply to any one or
more or all thereof as the circumstances warrant at the time in
question.

Section 39,06. Landlerd and Tenant each covenants,
warrants and represents te the other that no broker was
instrumental in bringing about or consummating this Lease and that
it had no dealings with any broker or other Person concerning the
leasing of the Premises. Landlord and.Tenant shall each indemnify
and hold the other harmless against and from any claims for any
such brokerage commissions or fees, and all costs, expenses and
liabilities in connection therewith, including, without limitation, -
attorneys’ fees and expenses, {a) in connection with such claims if
any broker or other Person claims to have had dealings with the
indemnifying party and/or (b) in connection with the enforcement of
a party’'s rights under this Section 39.06.

Section 39.07. This Lease may not be changed, modified
or terminated orally, nor may any provision hereof be waived, but
only by a written instrument of change, modificaticn or termination
executed by the party against whom enforcement of any change,
modification or termination or waiver is sought.

. This Lease shall be governed by and
construed in accordance with the laws of the State of New York,
applicable to leases made and to be performed in said Stats,
without the aid of any canon or rule of law requiring construction
against the party drawing or causing this lLease to be drawn.
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Section 39.09. Unless otherwise provided herein, all
references in this Lease to "Articles” or "Sections” shall refer to
the ‘designated Article(s) or Section(s), as the case may be, of
this Lease.

This Lease shall not be construed to
create a partnership or joint venture between the parties.

. Upon the expiration or other termination
of this Lease, neither party shall have any further obligation or
liability to the other except as otherwise expressly provided in
this lLease, the Environmental Release and any other documents
executed and delivered by Landlord, Tenant and the Ground Lessor in
connection herewith and except for such obligations which by their
nature or under the circumstances can only be, or by the provisions
of this Lease, may be, performed after such expiration or other
termination; and, in any event, unless otherwise expressly provided
in this Lease, any liability for a payment which shall have accrued
to or with respect to any periocd ending at the time of expiration
or other termination of this Lease shall survive the expirarion or
other termination of this Lease.

: Section 39.12. The provisions of this Lease are intended
to be for the sole benefit of the parties hereto and their
respective successors and assigns, and none of the provisions of
this lLease are intended to be, nor shall they be construed to be.
for the benefit of any third party.

Section 39.13. Pursuant to a separate agreement, Owasco
has designated American Premier as its agent to act on its behalf
in connection with this Lease, including, without limitation, to
exercise powers and perform duties hereunder as are imposed on
‘Owasco as Landlord hereunder. Such separate agreement shall not be
terminated or materially modified or amended without the consent of
Tenant, which consent shall not be unreasonably withheld,
conditioned or delayed. Such designation shall include, without
limitation, the rights to receive Rental payments, to give and
receive Notices and to bind Landlord for all purposes hereunder.

ARTICLE 40
LIMITATION OF LIABILITY

Subject to the limitations set forth in
Section 42.03, Tenant shall lock only to Landlord’s interest in and
to the Premises and as lessee under the Ground Lease for the
collection of any judgment (or other judicial process) requiring
the pavment of money by Landlord in the event of a breach or
default under this Lease by Landlord, and no other property oOr
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assets of Landlord, or of any direct or indirect owner of an
interest in Landlord, or any officers, directors, partners, other
principals or employees of Landlord {each a “"Protected Person")
shall be subject to levy, execution or other enforcement procedures
for the satisfaction of any such judgment (or other judicial
process). The interest in and to the Premises of Landlord under
this Lease shall consist of the rents (including, without
limitation, any Fixed Rents for the First Rent Period which have
been prepaid by Tenant in accordance with the provisions of Section
.08 and any Fixed Rents which have been prepaid for the Second
Rent Period and/or the Extended Rent Period pursuant to the
provisions of this Lease, but only to the extent that such prepaid
Fixed Rents were on account of periods subsequent to the date of
Tenant’s institution of any action seeking judgment against
Landlord with respect to this Lease), income, receipts, revenues,
issues and profits issuing from the Premises to the benefit of
Landlord, any money or securities deposited by Tenant with Landlord
and any award to which Landlord may be entitled in any condemnation
proceedings or by reason of a temporary taking of the Premises;
provided, however, the interest in and to the Premises of Landlord
under this Lease shall not be less than $4,000,000.00 during the
First Rent Period. In confirmation of the foregoing, if Tenant
shall acquire a lien on any other property or assets of Landlord or
of any Protected Person, by judgment or otherwise arising in
connection with Landlord’s obligations under this lLease, Tenant
shall promptly release such lien by executing and delivering an
instrument in recordable form to that effect prepared by Landlord
or such Protected Person; but such instrument of release shall not
release any such lien on the interest of Landlord in the Premises
and as lessee under the Ground Lease.

Segtion 40.02. Without limiting the foregoing.,:in the
event that American Premier or any successor to its interest
hereunder ceases to hold the lessge’s interest under the Ground
Lease as the regult of the termination of the Ground Lease or a
sale or sales or transfer or transfers of its interest as lessee
under the Ground Lease (other than an assignment of such interest
in connection with a Secured Loan) or if Owasco ceases to be the
owner of the premises described in Exhibit "A-2* as a result of a
sale or sales or transfer or transfers of its interest as owner
{other than an assignment of such interest in connection with a
Secured Loan}, then, provided that the party texminating the Ground
Lease, or the purchaser or the transferee in any such sale or
transfer, executes an instrument assuming the obligations of
Landlord hereunder from and after the date of such termination,
sale or transfer, such terminated party, or such transferring or
selling party shall be and hereby is entirely freed and relieved of
all agreements, covenants and obligations of Landlord hereunder to
be performed on or after the date of such termination, sale or
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transfer, the remaining liability of any such party, if any, te be
subject to the provisions of this Article 40.

Section 40.03. Notwithstanding anything to the contrary
gset forth in this Article 40, the provisions of Section 40.01 and
40.02 shall not apply to Landlord’s indemnity under Section
19.03{b) or Section 26.01.

. If an Event of Default occurs, then
Landlord, without waiving or relesasing Tenant from any obligation
of Tenant contained in this Lease, may (but shall be under no
obligation to} perform such obligations on Tenant’s behalf.

Section 41,02. All reasonable sums paid by Landlord and
all costs and expenses (including, without limitation, reasonable
attorneys’ fees and disbursements) incurred by Landlord in
connection with its performance under Section 41.01 of any of
Tenant’s obligations, together with interest thereon at the Late
Charge Rate from the respective dates that Landlord makes each such
payment until the date of actual repayment to Landlord, shall be
paid by Tenant to Landlord on demand as additional rent. Any
payment ‘or performance by Landlord pursuant to the foregoing
provisions of this Article 41 shall not be nor be deemed to he a
waiver or release of breach or default of Tenant with respect
thereto or of the right of Landlord, if applicable, as set forth in
Article 24, to terminate this lLease, institute summary proceedings
and/or take such other action as may be permissible hereunder if an
Event of Default by Tenant shall have occurred. N

ARTICLE 42

ASSIGNMENT AND ASSUMPTION OF
AGREEMENTS: MATERIAL DEFECTS
Section 42.01.
{a) Landlord hereby grants, transfers and assigns to
Tenant, for the duration of the Term, all of Landlord’s right,
title and interest in, to and under, together with the rights to
any revenues issuing therefrom, the Pexrmitted Exceptions,
including, without 1limitation, the Indentures, the assumed
agreements {the "Assumed Agreements") which are listed in Exhibit
"F* annexed hereto and made a part hereof, and any easements,

covenants and agreements and other rights reserved for the benefit
of the Premises under such Indentures and Assumed Agreements (the
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"Reserved Rights"}. Tenant shall have the exclusive power and
authority to exercise the Reserved Rights during the Term. Upon
request from Tenant, Landlord shall, and shall cause the Ground
Lessor to, execute such further documents as mway be reasonably
required to (i) assist Tenant in confirming its rights and
obligations under this Section 42.01 and (ii) perform such
obligations under the Assumed Agreements as are solely within the
power of Landlord and/or the Ground Lesscor to perform (e.g., to
convey title pursuant to the Development Agreements to the
purchasers thereunder).

{b} Except as expressly provided to the contrary in this
Lease, Tenant hereby assumes and agrees to perform during the Term,
at Tenant’s sole cost and txpense, all cbligations of Landlord
under {i} the Indentures, {ii) the Assumed Agreements, (iii) all
other Permitted Exceptions, [except 'the’ Ground Lease, the 383
Contract, the Philip Morris Declaration, the Bond Mortgages, the
Secured Loans' and the Other Agreements.] The foregoing assumption
is expressly limited to £hé extent mneceéssary to release Landlord
from liability for the obligations assumed hereunder, and shall not
be deemed to create an assumption for the benefit of any person or
entity other than Landlord, the Ground Lessor and the Trustees, if
any, or to create any additional liability on the part of Tenant in
excess of that provided in the Permitted Exceptions, or to
constitute a waiver by Tenant of any exemption from any laws or
other matters from which Tenant is exempt by law.

Section 42.02.

(a) Upon Tenant's having knowledge and/or notice of a
Material Defect, Tenant shall promptly deliver notice thereof (the
*Defect Notice®*) to Landlord. If Landlord shall have knowledge or
notice of a Material Defect, lLandlord shall promptly deliver the
Defect Notice tc Tenant. Upon Landlord’s receipt or delivery of
the Defect Notice or other knowledge or notice of a Material
Defect, Landlord shall promptly and diligently undertake to obtain
a termination, cure, release or subordination of, or obtain an
easement or license over for the balance of the Term, such Material
Defect, or use any other legal means, in all events designed to
incur the least amount of Cure Costs and the least amount of
disruption to the operation of the railroad under the circumstances
(including, without limitation, requesting Tenant to exercise its
povers of condemnation or eminent domain or replacing, relocating
or modifying that portion of the Premises directly affected by the
Material Defect) (any of the foregoing, a "Cure®). The parties
agree that the preferable means of obtaining a Cure, Iif
appropriate, shall be the agsertion of rights of adverse possession
~or prescriptive easements. Tenant hereby agrees that, upon
landlord's request therefor and if desirable wunder the
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circumstances, Tenant shall commence a condemnation or eminent
domain action to obtain a Cure. Notwithstanding the foregoing, if
{i) Landlord fails to obtain a Cure for any such Material Defect
within one hundred twenty (120) days after Landlord’s receipt or
delivery of the Defect Notice or {ii) the Material Defect is of .
such a nature that Tenant reasonably determines that without a Cure
thereof, the occurrence of the condition described in Section
42.02(b) (iii) 4is imminent, Tenant may direct landlord to
discontinue its efforts to obtain a Cure and thereafter, Tenant
shall use diligent efforts to obtain a Cure for such Material
pefect (including, if deemed advisable by Tenant, through powers of
condemnation or eminent domain or otherwise).

{b) The term ."Material Defect® as used in this Lease
shall mean, with regpect solely to that portion of the Premises
which lies north of the center line of 57th Street in the Borough
of Manhattan, City of New York, including, without limitation, the
Development Parcels (the *Railroad Parcels®), all of the following:

(i) an Other Agreement shall impose a valid
title encumbrance on, or vest a valid title interest in,
all or a portion of the Railroad Parcels in favor of any
Person that is not an Affiliate of Landlord, Tenant or
the Ground Lessor, which encumbrance or interest is
superior to Tenant’'s leasehold interest therein; and

(1i) the holder of such encumbrance or interest
‘shall have taken any overt action hostile to Tenant’s
possession of the Premises and/or shall have commenced an
action in a court of competent jurisdiction to enforce
its rights under such Other Agreement; and

{iii) the enforcement of such Other Agreement
would materially impair the ability of Tenant to operate
commuter rail service on the Premises substantially in
the manner the same is being operated on the date hereof,
which shall be deemed to have occurred only if as a
result of such enforcement Tenant is required to remove,
relocate, in each case, from, or materially modify, in
each case, at, its location on the date hereof, any
tracks, switches or track materials; any commuter
railroad stations; any maintenance shops or engine
houses; any signal system apparatus, including
interlockers, sidings, turnouts, bridges, tunnels,
viaducts, culverts or turntables; any power transmission
systems equipment (including power substation equipment,
power and control cables or third rail systems); any
coentrol towers or employee welfare buildings; any
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elevators, escalators, stairways or hoists; or any other
Improvement which is substantially similar in character
and functions to the foregoing items.

Section 42.03.

(a) Subject to the limitations set forth in Section
42.03(c), the aggregate of any and all losses, costs, damages,
expenses and payments, including, without limitation, reasonable
attorneys’ feeg and disbursements, incurred by Landlord and/or
Tenant in connection with Landlord’s or Tenant’s efforts to obtain
Cures ({(collectively, "Cure Costs") shall be allocated between
Landlord and Tenant as follows:

(i} Tenant shall be responsible for the first Two
Hundred Fifty Thousand Dollars ($250,000.00) of Cure Costs;

{ii) Landlord shall be responsible for the next Four
Million Deollars ($4,000,000.00) of Cure Costs; and

(i1i) Landlord and Tenant shall each be responsible
for fifty percent (50%) of Cure Costs exceeding Four Million Two
Hundred Fifty Thousand Dollars ($4,250,000,00).

{b) -wWithout limiting the foregoing but subject to the
limitations set forth in Section 42.03{c), to the extent that the
aggregate amount of Cure Costs actually incurred by either Landlord
or Tenant exceeds its allocable share of such Cure Costs as set
forth in Section 42.03(a), within thirty (30) days after its
receipt of a request therefor specifying the Cure Costs incurred,
the other party shall reimburse such overpaying party for such
excess. -

(c) Notwithstanding anything to the contrary contained
in this Lease, (i) Landlord‘'s aggregate liability under this
Article 42 shall be limited at all times to the greater of {(x) the
*Fixed Amount* portion of the "Rental Pericd Prepayment Amount*® set
forth in Exhibit "C" corresponding to the semi-annual rental period
next following the date Landlord receives the Defect Notice or (y)
$4,000,000.00, less the sum of all amounts previously paid by
Landlord pursuant to this Article 42 and (ii) in no event shall
Landlord have any liability under this Article 42 from and after
the twenty-fifth (25th) anniversary of the date ‘hereof. Without
limiting the generality of the foregoing, if at any time duxing the
Term the aggregate amount of all Cure Costs allocated to Landlord
under this Article 42 shall exceed such amount, Landlord’s
liability under this Article 42 shall be zerc and in no event shall
such liability limit be increased for any reason. In no event
shall Cure Costs include consequential damages of Tenant.
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Section 42.04. 1f there shall be any dispute arising
under this Article 42 with respect to (a) whether the type of Cure
obtained or performed satisfied the conditions set forth in Section
42.02(a) and/or. (b} the amount and reasonableness of the Cure Costs
incurred in connection with obtaining a Cure, such dispute ghall be
resolved by arbitration in accordance with the provisions of
Article 36 hereof; provided, however, that the arbitrators
appointed with respect to a dispute arising under this Article 42
shall be bound by any judgment beyond right of appeal of a court of
competent jurisdiction with respect to any issue disputed in such
arbitration. Notwithstanding the foregeing, (i) if the curing
party delivers to the other an appraisal of the Cure from an
independent real estate appraiser who is a member of the Appraisal
Institute and has at least ten (10) years’ current experience in
appraising railroad properties, then the curing party shall have
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the right to incur a Cure Cost of up to one hundred twenty percent
{(120%) of such appraised value without challenge by arbitration and
(ii) any condemnation award determined by a court resulting from a
Cure by condemnation shall not be subject to challenge by
arbitration. :

IN WITNESS WHEREOF, Landlord and Tenant have executed
this Lease ags of the day and year first above written.

LANDLORD :

AMERICAN PREMIER
UNDERWRITERS, INC.

o, Brdar Y

Robert Olson ~
Senior Vice President

THE OWASCO RIVER RAILWAY, INC.

o Dol W (YA

Robert Olson
President

TENANT :
METROPOLIT /DRT
By: // ; . e T s

Pe¢texr Stangl
Chairman

CONSENT TO THE PROVISIONS OF
ARTICL.E 27 OF THIS LEASE:

THE NEW YORK AND HARLEM RAILROAD COMPANY

By: ‘ 1V4 (ﬁf

Robert Olson l o~
President
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Chio
STATE OF NEW=YORK )

Homal . 88,
COUNTY OF ﬂw-{"gpx) b

on this éﬁﬁy day of April, 1994, before me personally came
Robert Olson, to me known, who, being by me duly sworn, did depose
and say that he resides at 4320 Drake Road, Cincinnati, OH 45243;
that he is the President of The New York and Harlem Railroad
Company, the corporation described in and which executed the
foregoing instrument; and that he signed his name thereto by order
of the Board of Directors of said corporation.

~1_____
Notary Public

SHARON KOSTER
Notury Public, State of Chio
Wy Commission [xpires Sweonry 31, 1998
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Ohio
STATE OF NEW—¥ORK )

Hara) o @ s8¢
COUNTY OF NEW YORK)

On this jgﬁ/ day of April, 1994, before me personally came
Robert Olson, to me known, who, being by me duly sworn, did depose
and say that he resides at 4320 Drake Road, Cincinnati, OH 45243;
that he is the President of The Owasco River Railway, Inc., the
corporation described in and which executed the foregoing
instrument; and that he signed his name thereto by order of the
Board of Directors of said corporation.

Notary Public

SHARON KOSTER
Notary Pubiic, Stste of Ohlo
Sy Commniesks Txpires Jonuaty 31. 1699
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Ohip
STATE OF NEW-Y¥ORK )
Hamilteon : s8.:
COUNTY OF NEW-YOR¥})

ab y

On this ba/'day of April, 1594, before me personally came
Robert Olson, to me known, who, being by me duly sworn, did depose
and say that he resides at 4320 Drake Road, Cincinnati, OH 45243,
that he is the Senior Vice President of American Premier
Underwriters, Inc., the corperation described in and which executed
the foregoing instrument; and that he signed his name thereto by
order of the Board of Directors of said corporation.

Notary Public

SHARON KOSTER
Notary Public, State of Ohlo
Wy Commizsion Lestres Jesvery 31, 1998
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STATE OF NEW YORK )
: 88.:
COUNTY OF NEW YORK)

{ ' .

on this EPAL day of April, 1594, before me personally came
Petexr Stangl, to me known, who, being by me duly sworn, did depose
and say that he resides at 347 Madison Avenue, New York, New York
10017; that he is the Chairman of Metropolitan Transportation
Authority, the corporation described in and which executed the
foregoing instrument; and that he signed his name thereto by order
of the Board of Directors of said corporation.

oo v

Notary “Public

DONALD J. OLENICK
NOTARY PUBLIC, Stam of New York
No.24-4989218
Cuaiified in Kings County
Commigsion Expires Decembar 2, 199,
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WaLrer g, ZuLwig,

JR,
EXECUTION COPY

TRACKAGE RIGHTS AGREEMENT
BETWEEN
METRO NORTH COMMUTER RAILROAD COMPANY,
METROPOLITAN TRANSPORTATION AUTHORITY,
CONNECTICUT DEPARTMENT OF TRANSPORTATION
AND
CONSOLIDATED RAIL CORPCRATION,
EFFECTIVE AS OF JANUARY 1, 1983
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TRACKAGE RIGHTS AGREEMENT

This Trackage Rights Agreement (Agreement), entered this
__éi?iaéy of ;§ESOSfL . 1991, ﬁo ‘become effective as of
January 1("12£3, is made by and between the Metro North Commuter
Railroad Company (METRO NO.), Heﬁropdlitan Transportation
Authority (MTA), Connecticut Department of Trdnsportation (CDOT),

and Consolidated Rail Corporation (Conrail).

WITNESSETH

WHEREAS, the Northeast Rail Service Act of 1981 (NERSA)
directed in Section 1137 thaﬁ Conrail convey to commuter
authorities Rail Properties used or useful in the operation of
commuter service and retain appropriate trackage rights for its
freight operations on those properties; and

WHEREAS, in accordance with NERSA §1136 .and 51137, the
parties hereto have executed Transfer Agreements, dated as of
September 1, 1982 (Transfer Agreements); and

WHEREAS, Section 9.01 of the Transfer Agreements provides
that the parties will enter into a trackage rights agreement; and

WHEBREAS, litigation before the Special Court, established by
the Regional Rail Reorg;nization Act of 1973, has confirmed
Conrail’s right to continue freight operations under the terms of
the Harlem-Hudson Lease Agreement, the MTA Purchase and Lease

Agreement and the CTA Lease Agreement; and



WHERBAS, in accordance with NERSA and the Transfer
Agreements, it is necessary to establish appropriate rights and
responsibilities between the parties for continued operation of
rail commﬁter pasgsenger and freight service over M¥TA/CDOT Rail
Properties and Conrail Rail Properties;

NOW, THEREFORE, in consideration of the covenants,
agreements, representations, and warranties contained herein, and
intending to be legally bound, METRO NO., MTA, CDOT and‘ Conrail
agree as follows:

ARTICLE I
DEFINITIONS

Section 1.01. Definitions
(a) "Actual Costs" shall mean all expenses incurred by the

party in connection with a ;ransaction, including retroactive
wage adjustments and the party’s applicable additives and
over-head rates in effect at the time the work is performed.

{(b) "CDOT" shall mean the Connecticut Department of
Transportation.

(c) "Car Mile® shall mean a locomotive, car, unit of
self-propelled work equipment, whether or not loaded, whether or
not carrying passengers or freight, moved one mile over Rail
Properties.

(d) "Conrail* shall mean the Consolidated Rail Corporatiocn,
a corporation organized under the laws of the Commonwealth of

Pannsylvania.



(e) "Conrail Rail Properties® shall mean the rail
properties, including (except as otherwise specifically provided
herein) additions and betterments thereto, enumerated and so
identified in Exhibits 2 and 6 hereto.

(£) "Crossover" shall mean a track fixture which is used to
switch a train from one track to an adjacent parallel track and
congists of two (2) turnouts. A turnout consists of a switch and
other track components.

(g) "NERSA" shall mean the Northeast Rail Sexrvice Act ' of
1981.

(h) "METRO NO." shall mean the Metro North Commuter Railroad
Company, a public benefit corporation of the State
of New York and a wholly 'owﬁed subsidiary of Metropolitan
Transportation Authority.

(i) "MTA/CDOT Rail Properties” shall mean the rail
properties identified in Exhibits 1, 4 and 5 owned or leased by
MTA, METRO NO. oxr CDOT, respectively, including facilities
existing thereon and additions and betterments thereto. Rail
Properties identified in Exhibits 4 and 5 are those properties
which are presently used soclely by Conrail for its freight
operation. Properties identified in Exhibit 1 are those jointly
used properties which have been or are presently used by Conrail
for its freight operations and are presently uéed by METRO RO.
for its passenger operations.

(}) "MTA* shall mean the Metropolitan Transportation

Authority.



(k) "Non-Routine Maintenance” shall be that work generally
performed and programmed on a ﬁaintenance cycle, on a project or
emergency basis, including, but not limited to, partial or entire
replacemént of switch timbers, tiea,. metal materials, ballast,
switch stands, signal apparatus, and derails, if any.

(1) "Owner" shall ﬁean Conrail, when referring to Conrail
Rail Properties, and shall mean METRO NO. when referring to MTA
or CDOT Rail Properties.

(m) "Parties” shall mean Conrail, METRO NO., MTA and CDOT
collectively.

(n) "Rail Properties*® shall mean the MTA/CDOT Rail
Properties or Conrail‘ Rail Properties’ as set forth in the
Exhibits to this Agreement. |

(o) "Routine Maintenance* shall be that work performed by
basic maintenance forces including, but not limited to,
inspections, switch stand and rod adjustments, lubricating,
welding, respiking, spot surfacing and tamping, signal department
tests and inspection, snow removal and turnout surfacing.

(p) ‘“Transfer Agreements"” shall mean the Agreements between
MTA and CDOT, respectively, and Conrail, dated as of September 1,
1982, setting forth terms and conditions for the transfer of
commutexr rail properties and operations.

(Q) "User"” shall mean Conrail, when referring to MTA/CDOT
Rail Properties, and shall mean METRO NO. when referring to

Conrail Rail Propexties.



ARTICLE II
ACCESS TO RAIL PROPERTIES

Section 2.01. Access to MTA and CDQT Rail Properties
(a) MTA and CDOT hereby grant to Conrail, subject to the

provisions of this Agreement, the right to enter upon and utilize
the existing tracks and related oéerating facilities located on
MTA or CDOT Rail Properties listed in Exhibits 1, 4 and 5 for the
purpose of performing Conrail‘s freight service, including such
service operated by Conrail for others. This right shall be the
same as that granted to the Penn Central Corporation in (1) the
Harlem-Hudson Lease Agreement, as amended, (2) the MTA Puxchase
and Lease Agreement, as amended,‘and (3) the CTA Lease Agreement,
as amended, and transferred to Conrail pursuant to the Final
System Plan and affirmed by the Special Court in action No.
83-14.

(b) MTA acknowledges Conrail’s continuing right to use:

(1) the freight trackage rights reserved to Penn

Central in the Harlem-Hudson Lease Agreement, as amended,

and in the MTA Purchase and Lease Agreement, as amended; and

transferred to Conrail pursuant to the Final System Plan

(affirmed by Special Court Action No. 83-14) subject to the

use levels set forth in Appendix III-A of said Agreements,

without payment for such use;

{2) the said trackage rights in excess of the use

levels set forth in Appendix III-A, for which excess freight



use Conrail shall pay METRO NO. in accordance with Article V
“hereof;
{(c) CDOT acknowledges Conrail’s continuing right to use:
| (1) the freight trackage rights reserved to Penn
Central in the CTA Lease Agreement and transferred to
Conrail pursuant to the Pinal System Plan, except for the
segment between Derby Jct. and Waterbury, subject to the use
levels set forth in Appendix III-A of said CTA Lease
Agreement, without payment for such use;
(2) the said trackage rights in excess of the use
levels in said Appendix III-A, for which excess freight use
Conrail shall pay METRO NKO. in accordance with Axticle Vv

hereof.
(d) NERSA Rajl Properties

. MTA and CDOT hereby affirm <that, subject to the provisions
of this Agreement, Conrail has retained easements {except
easements presently held by other railroads) for freight
operations over rail properties conveyed in fee to MTA or CDOT
pursuant to the provisions of NERSA and the Transfer Agreements
dated as of September 1, 1982 and as reserved in the deeds from
Conrail- to MTA or CDOT.

(e) MTA will lease to Conrail for the sum of $1.00 (the
receipt of which is hereby acknowledged) all of that property
known as Chevy Yard, Tarrytown, New York, necessary for Conrail
freight operations and service to freight customers. This

property shall be designated as an Exhibit 4 Rail Property.



(f) Where practicable, Conrail, at its sole cost and
expense, shall arrange for and obtain necessary heat, water,
electricity and other utility services required for its use. In
;he eveni it is impracticable to secure any of such services
other than through facilities owned by MTA or CDOT, anraii shall
install, at 1itas expense, if economically feasible and where
pernitted by law, necessary connections, supply lines and meters
to measure its consumption of such services. In the event
separate metering is not feasible, the utility bill shall be
allocated on a fair and reasonable basis. Neither MTA nor CDOT
shall be liable for any temporary suspension of any such services
unless caused by either MTA or CDOT’s negligence or that of their
respective agents or employeeg. *cOnrail shall have the right to
use facilities, connections, supply lines and meters presently

serving the involved Rail Properties.

Section 2.02. ha Ose o 'A/CDOT Rail Properties

MTA, CDOT or METRO NO. reserve the righf to redeaignate the
category in which MTA or CDOT Rail Properties shown on Exhibits
1, 4 and 5 are listed to reflect changes in the nature of
passenger services operated over such properties, provided that
in the event METRO NO. or CDOT institute passenger service over
Rail Properties listed in Exhibits 4 or 5, it shall redesignate

such properties as jointly used, and, provided further, that in



the event cOnrail;a operation over any of MTA or CDOT Rail
Properties shall terminate, such property shall be deleted from
the Exhibits. |

Section 2.03.. Access nrail Ra opexrties

(a) Conrall hereby grants to METRO NO., subject to the
provisiona of this Agreement, the right to enter upon and utilize
tracks and related operating facilities lccated on Conrail Rail
Properties listed in Exhibits 2 and 6 for the purpose of
performing railycommuter passenger service.

(b) Conrail hereby grants to CDOT, subject to the
provisions of this Agreement, the right to enter upon and utilize
the tracks and related operaﬁiﬁg facilities of the Danbury
Secondary (L.C. 4246) between Derﬁy Junctioﬂ and the
Connecticut-New York State Line at about Mile Post 71.2 for the
purpose of performing rail commuter passenger sexvice.

{(c) 1In the event that METRO NO. or CDOT extends its rail
passenger service pursuant to the Transfer Agreements to other
Conrail properties not listed in Exhibits 2 and 6, the provisions
of this Agreement shall apply and such properties shall be
immediately added to Exhibit 2 or 6 as appropriate.

(d) Conrail retains itse right to use, or permit another
party or parties to use, Conrail Rail Properties for any rail
purposes, provided that such utilization does not unreasonably

interfere with METRO NO.'’s or CDOT’s Trackage Rights.



(e) Where practicable, METRO NO., at its socle cost and
expense, shall h;iraﬁge for and obtain necessary heat, water,
electricity and other utility serviceq required for its use. In
the event it is impracticable to secure any of such services
other than through facilities owned by Conrail, METRO NO. shall
install, at its expense, if economically feasible and where
permitted by law, necessary connections, supply lines and meters
to measure its consumption of such services. In the event
separate metering is not feAaible, the utility bill shall be
allocated on a fair.qnd-ireasongble basis. COnraii shall not be
liable for any femporary suspension of any such services unless
caused by its negligence or that of ita agents or employses,
METRO NO. shall have the right >to use facilities, connections,
supply lines and meters presently serving the involved Rail

Properties.

ARTICLE III
MANAGEMENT AND OPERATIONS

Section 3.01. New Haven Service Agreement
As Dbatween MTA, CDOT and METRO NO., nothing in this

Agreement is intended to amend or negate any provisions of the
Amended and Restated Service Agreement ("Service Agreement")
dated June 21, 1985 among CDOT, MTA and METRO NO. As between
MTA, CDOT and METRO NO., in the event of any inconsistency

between any provision in this Agreement and the Service



Agreement, the provision of the Service Agreement shall govern,
provided, however, that nothing contained in the Service
Agreement shall in any way amend, change, alter or otherwise
affect Conrail’s rights, duties, responsibilities and obligations
set forth in this Agreement.

Section 3.02. MTA AND T operties

(a) As between METRO NO. and Conrail, METRO NO. retains the
right to establish the overall policies governing the management
and operational control of all rail service over MTA and CDOT
‘Rail Properﬁiea,,including,’but not, limited to, the dispatching
and control Af all trains. METRO NO.’s right shall not be
exercised in a manner which would unreasonably interfere with
Conrall‘fs trackage rights.’. '

{b) The scheduling and movement of revenue passenger trains
shall take precedence over all other train movements.

{(c) Conrail’s freight operating rights described in this
agreement are for the purpose of permitting Conrail to exeréise
its trackage rights under Section 2.01 herxeof and the agreements
raeferenced therein, including the right to operate its road and.
local freight trains, as well as switching movements, trains,
locomotives, and other on~track equipment. Conrail shall have
access to all running, side, switching, yard, and interchange
tracks included in MTA or CDOT Rail Properties necessary for the
provision of its freight service so long as that access does not

interfere with existing or planned METRO NC. or CDOT uses.

- 10 -



(d) Conrail shall have the right to amend and increase the
level of its freight ser%ice,‘as provided in Sections 3.03 of the
Harlem~-Hudson and CTA Lease Agreements and the MTA Purchase and
Lease Agﬁeement.

(e) an:gil may perform special and emergency services,
provided that such operations do not interfere with then existing
METRO NO. uses.

(f) METRO NO. and CDOT resexrve the right to operate special
or emergency trains over the properties. Reasonable notice of
such use shall be given to Conrail.

(g) METRO NO. shall not do, or cause to be done, anything
that interferes with Conrail communications on MTA and CDOT Rail
Properties. '

Section 3.03 Clearances

METRO NO. and CDOT guarantee that Conrail shall have
clearance routes satisfactory to Conrail over METRO NO. lines for
movement of all types of_eéuipment and shipments which Conrail
operated and transported, in both local and through freight
service, over these lines as of January 1, 1983. These
clearances on MTA and CDOT Rail Properties are those set forth in
Exhibit 9. METRO NO. and CDOT also guarantee that Conrail shall
havé access to all industries located on METRO NO. lines at the
same level of utility which existed as of January 1, 1983, so as
to permit Conrail to provide freight sexrvice to and from any of
its customers on MTA or CDOT Rail Properties in the same manner

and to the same extent as existed on January 1, 1983. METRO NO.
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will prohptly notify Conrail of any modifications of Exhibit 9
clearapcea. If ahy restrictions “on clearances imposed by METRO
NO. or resulting ffom its maintenance activities after the
effective date of this Agreement aré more restrictive than the
clearanceqﬂset forth in Exhibit 9, and if such restrictions
require alteration of METRO NO. facilities in order to permit
Conraill to move freight shipments, such alteration shall be made
promptly by METRO NO. at its expense. If a freight shipment
exceeds the clearances on Exhibit 9, and requires alteration of
METRO NO.'s .facilities, such alteration shall be at Conrail’s
expense. "Pacilities" as used in this Section 3.02(g) includes,
but is not limited to,‘ catenary wire, electric traction
facilities and high level platfoimn located on MTA and CDOT Rail
Properties. Conrail shall have the right to periodically operate
its clearance car over MTA/CDOT Rail Properties in order to check
the clearance levels, which operation may be conducted at least
once every six (6) monthé. Notwithstanding the above, the parties
understand and agree that the provisions as to clearances are
subject to applicable state law and regulations as they may exist
from time to time.

Section 3.04. a all Pro es

(a) Conrail retains the right to establish the overall
policies governing the management and operational control of all
rail service over Conrail Rail Properties, including, but not

limited to, the dispatching and control of all trains. Conrail’s
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e

right shall not be exercised in a manner which would unreasonably
interfere with METRO NO.'s or CDOT's trackage rights.

(b} The scheduling and movement of METRO NO. or CDOT rail
passengef commuter trains shall take precedence over all other
rail movements except Amtrak regularly scheduled revenue
intercity passenger trains.

(c) METRO NO.’s and CDOT's passenger operating rights
described in this Agreement are for the purpose of permitting the
operation of commuter passenger trains in revenue service as set
forth herein and in non-revenue service, as well as specialv
trains, locomotives, and other on~track equipment. METRO NO. and
CDOT (the latter insofar as the Connecticut segment of the
Danbury Secondary Line is concerﬁed) shall have accessa to and use
of all running, side, switching, yard, and interchange tracks
included in Conrail Rail Properties necessary for the provision
of its passenger service, provided, however, that these uses will
not interfere with Conrail’s existing or planned uses.

(d) Subject to the approval of Conrail, which shall not be
unreasonably withheld or delayed, METRO NO. or CDOT shall have

!the right to amend or increase the level of its passenger

service; provided, however, that the character, scheduling, or
extent of the passenger service shall not unreasonably interfere
with Conrail’s existing or planned uses of Conrail Rail
Properties.

(e) METRO NO., subject to reascnable notice to Conrail, may

operate non-scheduled revenue and non-revenue trains, work
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trains, self propelled work equipment, and 1light engine moves,
provided that such operations will not interfere with existing
Conrail uses and will reimburse Conrail the Car Mile rate set
forth in Section 5.03(a) for such movements. METRO NO. special
or excurs{pn_trains may be operated provided the operation will
not interfere with Conrail uses; approval to operate such special
or excursion trains must be acquired in advance, in writing.
Compensation for the operation of special or excursion trains
shall be negotiated on a case by case baa;s.

(£) METRO NO. \regularly scheduled revenue trains,
non-ievenue trains, work ﬁrains and light engine moves may be
detoured over Conrail Rail Properties not covered by  the
Exhibits, in emergencies where ‘interference with Conrail uses
will not result; movement and reimbursement to Conrail for such
detour trains shall be governed by the rates and provisions
estabiished in the AAR Standard Form For Detour Agreement, then
in effect of which a current copy is attached and incorporated
herein as EXHIBIT 10.

Section 3.05. General Provisions

(a) As used in this Agreement, whenever reference is made to
the trains, locomotives, cars, or equipment of, or in the account
of, one of the parties hereto, such expression means the trains,
locomoiives, cars, or equipment in the possession of or operated
by one of the Parties and includes such trains, locomotives,
cars, or equipment which are owned by, leased to, or the

responsibility of such Party. Whenever such locomotives, cars,
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or equipment are owned or leased by one party to this Agreement
and are in the possession or account of the other party to this
Agreement, such Jlocomotives, cars, or equipment shall Dbe
conaidered those of the latter Party.

{b) User. shall comply with the provisions of applicable
federal, state, and local laws, regulations, and rules respecting
the operation, condition, inspection, and safety of its trains,
locomotives, cars, and equipment while such trains, locomotives,
cars, and equipment are being operated over the Rail Properties.
User shall indemnify, protect, defend, and save Owner and its
cfficers, agents, and employees harmless from all finés,
penalties, and liabilities imposed upon'Ownér under suéh laws,
rules, and regulations by any pﬁﬁlic authority or court having
jurisdiction in the premises, when attributable tc the failure of
User to comply with its obligations in this regard.

(c) User in its use of the Rail Properties will comply in
all respects with the operating rules and regulations of Owner,
and the movement of User’s trains, locomotives, cars, and
equipment over the Rail Properties shall at all times be subject
to the orders of the transportation officers of Owner.

(d) User shall make such arrangements with Owner as may be
required to have all of its employees who shall operate its
trains, locomotives, cars, and equipment over the Rail Properties
qualified for operation thereover. In the eveht it becomes
necessary for Owner to furnish Pilots for the operation of User’s

trains over Owner’s properties, Owner shall be reimbursed for the
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Actual Costs of such employees and such employees shall be
considered as employees of User for pnrpoaeéwa Article 6 of this
Agreement.

(e) In the event Owner conducts an investigation orl hearing
concerning the violation of any operating rule or practice of
Owner by an employee or employees of the User, except officers of
User, User shall be notified in advance of any such investigation
or hearing. Such investigation or hearing may be attended by any
official designated by User and shall be conducted inl accordance
with the collective bargaining agreements, if any, that apply to
said employee or employees.

(f) Owner shall have the right to exclude from the Rail
Properties, for the length of time specified in a disciplinary
proceeding, any employee of User, except officers, determined by
Owner, as the result of such investigation or hearing described
above, to be in violation of Owner’s rules, regulations, oxrders,
practices or instructions issued by Timetable or otherwise. User
shall release, indemnify, defend and save harmless Owner and Iits
officers, agents and employees from and against any and all
claims and expenses resulting from such exclusion.

(g) If by reason of any mechanical failure or for any other
cause not resulting from an accident or derailment, a train or
locomotive of User becomes stalled and unable to prdceed under
its own power, or fails to maintain the speed required by Owner
on the Rail P;operties, or, if in emergencies, crippled or

otherwise defective cars are set out of User’'s trains on the Rail
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Properties, Owner shall have the option of allowing the User to
furnish motive power or such other aséistance a8 may be necessary
to haul, help, or push such trains, locomotives or cars, or to
properly'mova the disabled equipment off the Rail Properties, or
the Owner(“ after notice to User, may perform the necessary
functions. User shall reimburse Owner for rendering any such
asgistance based on the ‘Actual Costs or the Owner‘’s standard
schedule of charges then in effect.

(h) If it becomes necessary to make repairs to or adjust oxr
transfer the lading of such crippled or defective cars in order
to move them off the Rail Properties, such work shall, at the
option of the Owner, after notice to User, be done by the User or
the Owner. User shall raimbursé Owner for the Actual Cost of
rendering any such assistance.

ARTICLE IV
MAINTENANCE AND CONSTRUCTION ON RAIL PROPERTIES

Section 4.01. Responsibility for Maintenance gnd

(a) As between METRO NO. and Conrail, METRO NO. shall retain
the right to establish and carry out the overall policies
govgrning- maintenance, construction, reconstruction, and
alteration of all MTA and CDOT Rail Properties. METRO NO.'s
rights shall not be exercised in a mnmanner which would
unreasonably interfere with Conrail’s trackage rights. As

between MTA, METRO~NO. and CDOT, management control of CDOT Rail
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Properties shall be governed by the Amended and Restated Service
Agreement. h |

(b) With respect to MTA or CDOT Rail Properties in Exhibit
5, METRO‘NO. or its designee shall have the responsibility to
perform all - maintenance, construction, reconstruction, or
alteration on these Rail Properties. Notwithstanding the
preceding sentence, Conrail shall detexmine the level of and
requirements for maintenance, and shall bear the actual costs
therefor as long as there is no reqular use of these facilities
by METRO NO. or until freight service thereon is discontinued by
Conrail. 1In the event that METRO NO. redesignates properties as
a Jointly Used MTA/CDOT Rail Property uhder Section 2.02 hereof,
the level of maintenance shall be brought to no less than Pederal
Railroad Administration Class 1 standards. METRO NO. shall have
the right to perform the necessary work and Conrail shall pay the
actual costs incurred by METRO NO. in bringing the property to
the specified maintenance level, but no expense for upgrading the
property above the FRA Class 1 level may be charged to Conrail.

(c) As between METRO NO. and Conrail, with respect to MTA or
CDOT Rail Properties in Exhibits 1 and 35, 'METRQ NO. or its
designee shall have the responsibility to perform or to arrange
for the performance of the maintenance, construction,

reconstruction, and alteration on such properties.
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Section 4.02. e o () ac ties

on MTA and CDOT Rail Properties. .

(a) METRO NO. shall perform routine and non-routine track
maintenance together with the maintenance of signal appliances
and derails, if any, for the portion of solely freight turnouts
to sidings“ldaated between the point of switch and the clearance
poiﬁt (or mutually defined point beyond the clearance point) and
both turnouts of any solely freight crossover out of the main
track. Such facilities are listed on Exhibit No. 3.

(i) The routine and non-routine maintenance expenses
incurred by METRO NO. with respect to these facilities are
not included in the car-mile reimbursement provided in
Section 5.01(a) herecf. The cost of such work shall be
charged to Conrail in accordance with Section 5.01(b)
hereof.

(b) In the event that Conrail advises that any solely
freight facility is not required for the performance of Conrail’s
freight service, the provisions of Section 4.0§(g) shall apply.
In the event an emergency situation occurs which requires the
total or partial replacement of a solely freight facility, METRO
NO., subject to the verbal approval of Conrail‘s General Manager
or his representative, shall proceed with the work and shall bill
Conrail in accordance with theyproviaions of Section 5.05(b),.
except to the extent said facility is covered by Section 5.01(b).

(c) METRO NO. shall perform FRA-mandated inspections,

automatic grade-crossing protection inspection and repair
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and emergency repairs, including those resulting from derailments
on the portiﬁn of solely freight sidings located beyond the
clearance point (or mutually defined point beyond the clearance
peint). ‘Such facilities are listed on Exhibit 5. The cost of
such work gha}l be charged to Conrail in accordance with Section
5.05(b) hereof.

(d) In addition tb maintenance of properties and facilities,
METRO~-NO, and Conrail shall from time to time, upon reasonable
request, perform services necessary to assist the other in
carrying out ita services and operations, including without
limitation such services as train control, wrecking and
derailments, snow plowing service and pilot services. The
parties agree, however, that Cénrail will not be required to
perform snow removal at passenger station facilities. Requests
for the above described services will be considered promptly and
not unreasonably refused, subject to the prior operating and
service needs of the party receiving the request. Requests shall
be in writing, except that oral requests may be' acted upon in
unugual circumstances, subject to prompt confirmation in writing.
Performance and payment for such services shall be at the Actual

Cost of the party performing the service.

Section 4.03. ance a t
{(a) Maintenance and other services provided under this
Agreement shall be performed in an economic and efficient manner.

Properties and facilities are tc be maintained by METRO KO. at
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the level of mainianance specified in the exhibits, as amended
from time to time by agreement, provided that all Eradﬁé
maintained by METRO NO. hereunder shall be inspected and
maintained at a level sufficient to meet Federal Railroad
Administration (FRA) track safety standards for Class 1 track.
Cost of maintenance of properties or facilities used by Conrail
at levels above FRA Class 1 standards shall be at METRO NO.’s
sole cost and expense unless otherwise requested or agreed upon
by Conrail. Properties or facilities are to be maintained by
Conrail at the level of repair specified in the exhibits.

(b} In the event Conrail wishes any properties or facilities
used by Conrail, and for which charges are billable to Conrail,
to be rehabilitated or upgraded, ér wishes METRO NO. to carry out

. special projects or new construction on Conrail’s behalf,

Conrail’s Senior Vice President-Operations or his designee will
submit a written notice to METRO RO. to that effect, including
the submission of complete specifications for. the upgrading or
construction requested. Any such proposal shall be subject to
METRO NO. engineering approval. In the event such notice is
submitted and if METRO NO. agrees to do the work, METRO NO.,
within 45 days following receipt of the notice, will submit to
Conrail a FPorce Account Estimate for work to be performed and a
time schedule. When the estimate and work schedule are approved
in writing by Conrail, such notice will constitute an order to

begin work.
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(c) Conrail may, at its discretion and subject to METRO

NC.’s approval, which approval shall not be unreasonably B

withheld, furnish material for any upgrading, special projects,
or new cénatruction requested hereunder. If it appears that the
coat of the work will exceed the ﬁstimate, METRO NO. will notify
Conrail of the status of the ﬁroject and, if it ia to proceed,
the need to aecure.additional authority for such additional cost.
METRO NO. shall not be obligated to incur costs in excess of
those approved by Conrail. If MBETRO NO. does not undertake the
work, Conrail or its contractors shall be granted reasonable
access to MTA/CDOT Rail Properties to carry out the.work.

(d) In the event that METRO NO. for its own purpcses
determines th&t any properties ér facilitiea, which under <this
Agreement are the responsibility of Conrail and the expenses for
maintenance are chargeable to Conrail, should be upgraded,
renewed or require special attention, METRO NO. will notify
Conrail’s Senior Vice President-Operations of its desires. If
Conrail agrees, METRO NO. shall prepare a description of the
desired work including, where necessary, detailed plans, which
will be submitted to Conrail for its concurrence. The actual
cost of the upgrading, renewal or special projects shall be paid
by METRO NO. and the parties shall review the impact of any
changes on . future maintenance expenses and, if necessary,
allocate those expenses between the parties, as they may agree.

(e) The provisions set forth in subsections (b) and (c)
above will be followed in a similar manner in dealing with a
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notice by METRO NO. to Conrail of METRO NO.’s desire that Conrail
carry out similar projects with respect to properties or
facilities billable to METRO NO.

(f)'Each party agrees to ﬁse its best efforts tc provide
services necessary to deal with emergency situations on their
respective properties or facilities or with other operating
emergencies. Oral notice of the need for emergency service may
be acted. upon, subject to written confirmation as soon as
possible, but 4in any event within 5 days after verbal
authorization. The party performing such services may submit
bills to the other for such services and shall include therein
the name and title of the officer who requested and authorized
such services. Projecté desired. by one party involving special
projects or new construction involving costs of $25,000 or less
may be carried out by the other upon oral notice subject to the
same confirmation and billing procedures as for émergency
services.

(g) Except where otherwise indicated, Con;ail agrees, at
METRO NO.’s expense, to maintain the tfack, Eommunication and
signal systems, bridge and building structures, and other solely
passenger faciiitias identified in Exhibits 6 and 7. The cost of
such work shall be charged to METRO NO. in accordance with ' the

appropriate provisions of Article V.
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Section 4.04 MNM%WW

oval o dust .

(a) Conrail has the right to install track connections for
rail lines and trackage owned, leased, controlled or operated by
Conrail or its freight customers contiquous or adjacent to the
MTA/CDOT Rail_Propertias in order to perform its freight service
and to contract with those industries for the installation,
construction, maintenance, and removal of industrial sidetracks
which will be connected to tracks or connections on MTA/CDOT Rail
Properties. The folloﬁipg provisions govern the construction,
operation, m;intenance and reﬁ&val of sidetracks which have been
constructed or are to be constructed for'the purpose of providing
rail freight service to industries served or to be served by
Conrail which are connected to MTA/CDOT Rail Properties.

(b) Whenever Conrail plans to construct a new industrial
sidetrack which will be connected to MTA or CDOT Rail Properties
or plans to alter or modify an existing sidetrack, engineering
plans and drawings showing the location and dimension of such
sidetrack(s), and any construction on MTA/CDOT Rail Properties
adjacent to or in support thereof, shall be submitted by Conrail
to the Executive Vice President for METRO NO. in quadruplicate
for review and approval. Approval of plans and specifications
for sidetrack installations or modifications_which are consistent
with METRO NO. ‘s general specifications will not be unreasonably

withheld oxr delayed. In the event of any conflict between
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freight and passenger operational requirements, passenger

requirements shall prevail.

'(¢) Nothing in this agreement is intended as a grant of
rights to industries served by Conrail along the MTA/CDOT Rail
Properties. The Industrial Sidetrack Agreement between cOnraii
and the industry shall in no way govern the terms of this
agreement between METRO NO. and Conrail, but shall be limiﬁed to
matters between the industry and Conrail.

(d) If METRO NO. is willing to undertake the . work, all
materials for installation of a new sidetrack or modification"of
existing sidetracks may, at METRO NO.’s discretion, be supplied
by Conrail to METRO NO. at a location to be selected by

agreement of the parties. Construction, installation, or

‘modification of sidetracks shall be performed in accordance with

approved plans on MTA/CDOT Rail Properties by METRO NO. forces or
contractors, in return for which Conrail shall compensate METRO
NO. in accordance with a force account agreement to be entered
into on a case-by-case basis. If METRO Nb.JQOea not wish to
undertake the work, it will authorize Conrail to do so and will
give Conrail, its émpl;yeas or contractors access to the worksite
as necessary for completion of the work, subject to METRO NO.’s
operating control, entry permit procedures and flagging
requirements, the Actual Costs of which shall be borne by
Conrail.

(e) Maintenance of industrial sidings beyond the clearance

point may be performed by METRO NO. forces on MTA/CDOT Rail
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Properties at Conrail’s expense in accordance with Articles IV
and V; or by Conrail or its contractors at Conrail’s expense,
subject to METRO NO.'s operating control, entry permit procedures
and flagging requirements. Conrail shall provide to METRO NO., in
writing, maintenance standards and instructions for industrial
sidetracks prepared in a clear and unambiguous fashion.

(£) Construction and maintenance of that portion of the
sidetrack located off MTA/CDOT Rail Properties shall be the
responsibility of Conrail or the industry.

(g9) detracks - Cessation o a -

(1) With respect to any industrial sidetracks or public
delivery (team) tracks covered by this Agreement which have
not been used for any freigﬁt shipment during the preceding
24 month period, METRO NO. shall have the option upon 90
days’ written notice to propose removal of the connection
and any other facilities and appurtenances connected
therewith located upon the right-of-way.

(ii) Upon receipt of such noticé, Conrail will promptly
evaluate whether it or an industry or shippers will have
need for the sidetrack or public delivery (team) track
currently or in the future. If such need is reasonably
anticipqted, Conrail will so notify METRO NO. in writing,
and the track shali be retained.

(iii) In the event of removal, Conrail shall have the
right to retain all sidetrack materials which it has

furnished after the effective date of this Agreement for the
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construction of new sidetrack connections or the repair or
modification of existing sidetracks. Such materials shall
be removed by METRO NO. and delivered to a mutually
agréeable location for Conrail pickup pursuant to the
provisions of subparagraph (i) above at Conrail’s expensse.
METRO NO. shall be entitled to retain all other sidetrack
materials, which shall be removed at METRO NO.'s expense.

(iv) Sidetrack materials belonging to Conrail which are
remo&ed by METRO NO. pursuant to subparagraphs (i) and (iii)
above shall be held for thirty days subsequent to the date
that METRO NO. notifies Conrail that the removal of the said
cbnnection has been completgd and materials delivered to the
agreed upon location. Any materials not repossessed by
Conrail within the 30-day period may be removed from
MTA/CDOT’s Rail Properties at Conrail’s expense, or disposed
of as may then be agreed upon.

Section 4.05. gogatruction, Reconstruction, and
Alteration of Frejght Pacilities on

o r ies

(a) Conrail, with the prior written approval of
METRO NO., as to properties owned or leased by MTA or METRO
NO. or of CDOT, as to properties owned or leased by CDOT, at
Conrail’s sole cost and expense, may construct, reconstrupt,
alter, or improve any freight fécility such as Yards, public
delivery (team) tracks, but specifically excluding
buildings, located on MTA or CDOT Rail Properties as
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necessary for freight operations, including, but not limited
to, increases in weight of rail, changes in signal or
communication facilities, freight sidings, and interchange
poinﬁs, provided, however, that any additional expenses for
the maintenance of these facilities shall be the sole
responsibility of Conrail.
(b) All facilities constructed under subsection (a)
for which Conrail furnished material shall remain the
property of Conrail unless owned by the Penn Central
Corporation and <covered by the Harlem-Hudson Lease
Agreement. METRO NO. may require Conrail to remove its
facilities which are no longer used under the conditions set
forth in Section 4.04(g), .and to perform the necessary
restoration work. This work shall be at Conrail‘s sole
expense.
Section 4.06. Res 8 t Maintenance o
erties

Conrail shall have the right to establish and carry out the
overall policies governing maintenance, construction,
reconstruction, and alteration of all Conrail Rail Properties.
Conrail’s right shall not be exercised in a manner which would
unreasonably interfefe with METRO NO.’s or CDOT’s trackage
righta.
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Section 4.07. v ce
P ag

With respect to Conrail Rail Properties listed in Exhibit 2,
Conrail .shall determine the level' of and requirements for
maintenance, construction, reconstruction, or alteration, and
shall bear the complete responsibility therefor, provided that
the level of maintenance shall not be less than that specified in
said Exhibit.

Section 4.08.
te f So "Passe
F o) 8

(a) METRO NO., with the prior written approval of Conrail,
at METRO NO.’'s sole cost and expense, may construct, reconstruct,
alter, or improve any solely passenger facility locaﬁed on
Conrail Rail Properties necessary for passenger operations,
including, but not limited to, platforms, statlions,
electrification, signal or communication facility changes, and
passenger saidings; provided, however, that any additional
expenses for the maintenance of these facilities shall be the
sole responsibility of METRO NO. Such facilities shall not
interfere with Conrail’s clearances, communications or any other
Conrail use of its properties.

{(b) Ali facilities constructed under subsection (A) above
shall remain the property of METRO NO. At Conrail’s option, it

may require METRO NO., at METRO NO.’s scle cost and expense, to
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remove facilities which are no longer used and perform the

necessary restoration work.

ARTICLE V
- COMPENSATION

Section 5.01. MTA/CDOT Rail Properties

Wit i
(a) Conrail shall pay METRO NO. on a billable car-mile basis
for freight service 6perated over the Exhibit 1 Rail Properties
in excess of the use levels permitted without charge under

Section 2.01 of this Agreement. The billable car-mile rates are:

RATES
Car Miles 1983 1984 1985 1986 1987 1988 1989 1990

l1st 1 Million $.200 .216 .223 .230 .23% .248 .263 .273
Annually

Over 1 Million §$.150 .162 .168 .172 .179 .186 .197 .205
Annually : _

(b) _Turnouts and Crossovers
1. Ereight Only
(1) The parties agree to a flat rate .payment

for all maintenance and replacement asscciated with freight
turncuts and crossovers maintained by METRO NO. for Conrail,
which turnouts and crossovers are designated as Conrail

responsibility in EXHIBIT 3. This flat rate payment shall
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constitute the entire amount due for all maintenance and
‘replacement of said turnouts and crosaovera.'

(i1) The flat rate, using 1983 average weighted
coaté, shall be $3,578 per year per turnout for routine
maintenance and $2,301 per year per turnout for non-routine
maintenance. Non-routine maintenance shall include both
incremental and entire switch raplacément.

(iii) 1In accordance with paragraphs (i) and (ii)
above, Conrail shall pay MBTRO NO. at the rate of $489.92
per month per turnout. This rate shall be effective as of
Januarf 1, 1983, and shall be escalated annually as provided
in Section 5.04(b). Payments shall be made in two (2)
increments, one on July 15 and the other on January 15 of
each calendar year, covering the periods January 1 through
June 30 and July 1 through December 31, respectively. At
the time of each payment, Conrail will furnish METRO NO.
with a statement indicating, by month, the number of
turnouts for which payment is made, together with an
explanation of any increase or decrease in the number of
turnouts for which payment is submitted.

(iv) Conrail shall have the right to enter
MTA/CDOT Rail Properties for the purpose of reviewing the
level of maintenance being performed on turnouts and
crossovers covered by this Section. In the event Conrail
determines that its freight turnouts and crossovers are not

being properly maintained, it shall promptly meet with METRO
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NO. to discuss the matter. If the parties are unable to
reach agreement on this matter, it shall be resolved in
accordance with ARTICLE IX of this Agreement.
2. Jointly Used
The. parties agree that the flat rate for all

maintenance and replacement of freight turnouts and
crossovers, as set forth in §5.01(b)(1), shall apply to
turnouts and crossovers used Jointly by METRO NO. and
Conrail for passenger and freight operations, and that said
maintenance and replacement costs shall be shared equally by
METRO NO. and Conrail. Conrail shall pay METRO NO. $244.96
per month per turnout for each turnout designated as joint
responsibility on Exhibit 3; This rate shall be effective
as of January 1, 1983 and shall be escalated annually as
provided in Section 5.04(b).

(c) Beyon ance Poin Conrail shall pay for Routine
and Non-routine Maintenance expenses incurred by METRO NO.
relating to each solely freight facility located beyond the
clearance point identified in Exhibit No. 5. METRO NO. shall
bill Conrail in accordance with Section 5.05(c).
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Section 5.02. METRO NO.- Property Owned By MTA, CDOT or METRO

Conrail will assume all costs associated with maintenance of
those properties identified in Exhibit 4 which are properties
owned by MTA, CDOT or METRC-NO. and maintained and used solely by
Conrail. "Should Conrail discontinue its freight service on any
of the rail lines identified in Exhibit 4, in whole or in part,
the property shall be returned to MTA, CDOT or METRO NO. in at

least FRA Class 1 condition.

Section 5.03. ibi o ie
(a) METRO NO. shall pay Conrail on a billable Car-Mile basis
for passenger service operated over Exhibit 2 Rail Properties.

The billable car mile rates are:

RATES
Car Miles 1983 1984 1985 1586 1987 1988 1989 1990

lst 1 Million $.200 .216 .223 .230 .239 .248 .263 .273
Annually

Over 1 Million $.150 .162 .168 .172 .179 .186 .197 .205
Annually

Tu 8 rossovers
(i) The parties agree to a flat rate payment
for all  maintenance and —replacement associated with
paaaenget turnouts and crossovers maintained by Conrail for
METRO NO., as listed in EXHIBIT 6. This flat rate payment
shall constitute the entire amount due for all maintenance

and replacement of said turnouts and crossovers.
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(ii) The flat rate, using 1983 average weighted
costs, shall be $3,578 per year per turnout for routine
maintenance and $2,301 per yéar per turnout for non-routine
maintenance. Non-routine maintenance shall include both
increqengal and entire switch replacement.

{(iii) 1In accordance with paragraphs (i) and (ii)
above, METRO NO. shall pay Conrail $489.92 per month pexr
turnout. This rate shall be effective as of January 1,
1983, and shall be escalated annually as provided in Section
5.04(b). Annual payments shall be made in two (2)
increments, one on July 15 and the other on January 15 of
each calendar year, covering the periods January 1 through
June 30 and July 1 through .Dacember 31, respectively. At
the time of each payment, METRO NO. will furnish Conrail
with a statement indicating, by month, the number of
turnouts for which payment is made, together with an
explanation of any increase or decrease in the number of
turnouts for which payment is submitted.

(iv) METRO NO. shall have the right to enter
Conrail’s properties for the purpose of reviewing the level
of maintenance being performed on turnouts and crossovers
covered by this Section. 1In the event METRO NO. determines
that its passenger turnouts and crossovers are not being
properly maintained, it shall promptly meet with Conrail to

discuss the matter. If the parties are unable to reach

- 34 -



agreement on this matter, it shall be resolved in accordance

with ARTICLE IX of this Agreement.

Section 5.04 evision of the B a - e a
. Majntenance Rates

(a) Car-Mile Rate: Beginning in July 1984, and each
July 1 thereafter, the Billable Car-Mile Rates identified in
Sections 5.0l1(a) and S.OB(a)Ashall be increased or decreased
on a cumulative basis by the same percentage by which ' the
cost of material, prices, wage rates and supplements
combined (excluding fuel), as reflected in 'the Annual
Indexes of Charééout Prices and Wage Rates, Bast,
(1977=100), Series RCR, included in the "AAR Railroad Cost
Indexes”, and supplements thereto, issued by the Association
of Amarican Railroads or other generally recognized index,
if such AAR index ceases to be published, has increased or
decreased in the preceding calendar year, using 1982 (161.8)
as the base index year. Car-Mile rates calculated in
accordance with this provision shall be stated to the
nearest one-tenth (1/10) of a cent. The methodology for
determining the amount of increase is set forth in Exhibit
8.

(b) Maintenance Rate: Beginning in January 1984, and
each January 1 thereafter, the Maintenance Rate identified
in Sections 5.01(b) and 5.03(b) shall be increased or
decreased by ﬁhe same percentage by which the cost of

material, prices, wage rates and supplements combined
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{excluding fuel), ~as reflected in the Annual 1Indexes of
Chargeout Prices and Wage Rates, East, (1977=100), Series
RCR, included in the "AAR Railroad Cost Indexes” and
eupélements thereto, issued by the Association of American
Railroads or other generally recognized index, if such AAR
index ceases to be published, has increased or decreased in
the preceding calendar year, using 1983 (174.5) as the base
index year. Maintenance rates calculated in accordance with
this provision shall be stated to the nearest dollar. The
rates for the years 1984 through 1989, as well as an
explanation of ﬁhe methodology for determining the amount of
increase, are set forth in Exhibit 8, which methodology
shall be used for all subsequent increases or decreases

under this provision.

Section 5.05. Billing Procedures - Monthly Charges

(a) e gar e Rate

(i) Wwithin sixty (60) days of the close of> the
month, METRO NO. shall furnish to Conraii a statement
showing by line segment the passenger service billable
Car-Miles operated over Conrail Exhibit 2  Rail
Properties. The amount to be billed to METRO NQ. shall
be the difference between the Conrail freight billable
Car-Mile cost set forth iﬁ Section 5.01(a) and the
METRO NO. passenger service billable Car-Mile cost set

forth in Section 5.03(a). METRO NO. shall pay
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Conrail’s 4invoice within ninety (90) days of its
receipt. In the event that the Conrail freight service

billable Car-Miles exceed the METRO NO. passenger

'service billable Car-Miles, Conrail shall pay the

amount due METRO NO. within ninety (90) days after
receipt of METRO NO.'s Car Mile statement.

{(ii) Within sixty (60) days of the close of the
month, Conrail shall furnish METRO NO. with a statement
showing by line segment the freight service Car Miles
operated over the MTA/CDOT Rail Properties listed in.
Exhibit 1.

(b) Beyond Clearance Point - Non-routine Maintenance
(i) Subject to the provisions of Section 4.02(c),

and with written approval of Conrail, METRO NO. shall
perform certain maintenance, rehabilitation,
construction and reconstruction of the track,
communication and signal systems, 5ridges, buildings
and other properties or facilities associated with
those locations identified in Exhibit 5. Actual costs
incurred with respect to each work order number set
forth in Bxhibit 5 shall be billable to Conrail, unless
otherwise agreed to in writing. Invoices received for
work performed under this provision shall be paid

within ninety (90) days of receipt.
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(ii) Actual Costs incurred with respect to each
work order number set forth in Exhibits 6 and 7, shall
be billable to METRO NO. unless otherwise agreed to in

| writing. Invoices received for work performed under
this provision shall be paid within ninety (90) days of

receipt.

(c) Beyond GClearance Point - Routine Maintenance

Routine maintenance performed by Conrail on those
properties identified in Exhibits 6 and 7, and routine
maintenance perforﬁad by uﬁmno NO. on those properties
identified in Exhibit 5 shall be billed to the appropriate
| party through use of the wﬁrk order numbers. It shall not
be necessary for either party to obtain written approval

prior to performing routine maintenance.

(d) Be arance Point -~ Additions, Deletions
ent o ibi Exhibit or Exhibit 7
as.

(1) The properties or facilities and assigned work
responsibilities set forth in Exhibits 5, 6, or 7
may be changed from time to time and properties or -
facilities may be added to or deleted from said
Exhibits, subject ¢to agreement by the parties. Any
party may delete or add properties or facilities to be
maintained by another party, upon written notice to and

agreement by the parties.
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(ii) If any party discontinues service over any of
the properties or facilities owned by another party or
permanently ceases to use any such préberties or

‘ facilities, it shall give written notice to the other
party within sixty (60) days of such cessation,
advising that it no longer requires such facilities.
Within thirty (30) days of receipt of such notice, such
facilities shall be removed from coverage by any work
order billable to Conrail or METRO NO., as the case may
be, provided, hogever, that no party shall be relieved
from expenses incurred for work performed on such

facilitiés prior to termination of service.

Section 5.06. Late Payment
(a) Interest may be charged based on the prime interest
rate of the Citibank, N.A., in effect as of the due date of
the invoice in the event:
(1) Conrail fails to pay METRO NO. within ninety
{90) days after Conrail’s receipt of METRO NO.’'s Car
Mile statement for the billable Car-Mile reimbursement
pursuant to Section 5.01(a); |
(ii) METRO NO. fails to pay Conrall within ninety
(90) days after receipt of Conrail’s invoice for the
billable Car-Mile reimbursement pursuant to Section

5.03;



S

(1ii) All cther amounts payable by either Party
pursuant to this Agreement which have not been paid
within ninety (950) days after receipt of the invoice

 from the billing Party, provided that if either Party’s
failure to make payment within the specified time
limits is a direct result of the other Party’s failure
to supply support data and information as provided for
in this Agreement, the interest charge set forth in

Section 5.06 shall not be applied.

Section 5.07. B i 8868

Billing information, including invoices, shall be

directed to:

IF CONRAIL: General Superintendent Contract
Administration
CONSOLIDATED RAIL CORPORATION
P.O. Box 8646
Philadelphia, Pennsylvania 19101-8646

IFP METRO NO: METRO NORTH COMMUTER RAILROAD
Manager Accounts Payable
Grand Central Station

P.0. Box 3581
New York, New York 10163

Secfion 5.08. Disputed Amounts

(a) In the event that there is a dispute as to the amount to
be paid, the undisputed portion of the invoice amount shall be
remitted and the amounts disputed shall be resolved in accorﬁanca

with the provisions of Article IX of this Agreement.
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(b) Por those cases decided through binding arbitration, as
set forth in Article IX of this Agreement, if it is determined
that there are monies due to the billing Party, there shall be an
interest éharge levied in accordance with Section 5.06. Interest
shall be computed based on the period of time Dbetween the
original due date of the payment and the date the amount due is
remitted.

Section 5.09. e_an tion ©

(a) Bach of the Parties shall keep and maintain its books,
records, accounts, and auppoiting workpapers which relate to°
operations, maintenance, and costs of the Rail Properties for a
period of two (2) years, except tﬁat records relating to matters
in dispute shall be retained until such dispute is resolved.
Such records shall be maintained in such a manner as to enable
either party to verify the assimilation of charges to a
particular bill or work order number and may be computer
generated. Additional information as may'belrequired to verify
billing, including, but not limited to logs, derailment reports,
unusual incident reports, prepared in the normal course of
buéinaas shall be made available as provided in Exhibit 11 to
this Agreement.

{b) During normal business hours, each of the Parties shall
have the right to inspect, examine, audit, and reproduce all

books, records, accounts, and supporting workpapers of the other

- 41 -



Party which relate to the operations, maintenance and costs of

the Rail Properties in support of billings as rendered.

Section 5.10. New Haven Service Agreement
As Dbetween MTA, CDOT and METRO-NO., all compensation °
received from Conrail which is attributable to the New Haven Line

shall be allocated in accordance with the Service Agreement.

ARTICLE VI
LIABILITY APPORTIONMENT

Section 6.01. Scope

Financial responsibility fof liability for personal injury,
death or property damage which may result £from activities
conducﬁed hereunder shall be allocated as follows in this
Article. In no case shall any party claim compensation for loss
of revenue from any other party.
Section 6.02. Copnrail Emplovees

Conrail agrees to protect, defend, indemnify and save
harmless METRO NO., irrespective of any negligence or fault of
METRO NO. or METRO NO. Employees, or howsoever the same shall
occur or be caused, from any and all liability for injury to or
death of any Conrail Employee, or for 1loss of, damage to, or
destruction of the property of any such Conrail Employee.
"Conrail Employee” means a person who is an employee of Conrail

or any agent or contractor of Conrail (other than METRC NO.), or
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any person who at the time in question is acting within the scope
of his or her employment by such agent or cont;;ctof. Conrail
Employees who are involved in Conrail’s provision of services to
METRO NOL under this agreement shall be regarded as employees of
Conrail, and not of METRO NO. Conrail Employees who are also
METRO NO. Passengers at the time in question shall be

treated as METRO NO. Passengers and not Conrail Employees, for

purposes of this Agreement.

Section 6.03. T NQ. Employees

METRO NO. agrees to protect, defend, indemnify and save
harmless Conrail, irrespective of any negligence or fault of
Conrail or Conrail Employees, or' howsoever the same shall occur
orvbénqaused, from any and all liability for injury to or death
;bf any METRO NO. Employee, or for loss of, damage to, or
deatruction of any propérty of any such METRO NO. Employee.
"METRO NO. Employee™ means a person who is an employee of METRO
NO. or any agency or contractor of METRO N05 (other than
Conrail), or any person who at the time in question is acting
within the scope of his or her employment by such agent or
contractor. METRO NO. Employees who are involved in METRO NO.'s
provision of services to Conrail under this Agreement shall be
regarded for purposes of this Agreement as employees of METRO -
NO., and not of Conrail. METRO NO. Employees who are also

Conrail Passengers at the time in question shall be treated as
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Conrail Passengers and not METRO NO. Employees, for purposes of

this Agreement.

Section 6.04. a ope

Conra%l .agrees to protect, defend, indemnify and save
harmless METRO NO., irrespective of any negligence or fault of
METRO NO. or METRO NO. Pmployees, or howsocever the same shall
occur or be caused, from any and all 1liability for 1loss Aof,
damage to, or destruction of any Conrail Property. "Conrail
Property” means any locomotive, railroad car, including contents,
and any other property, real or personal, 6wned, léaaed, used by
6r otherwise in the custody or possession of Conrail; other than

any Conrail rolling stock operating in METRO NO. trains.

§:action 6.05. METRO NO. Property

{a) In the event of a collision or occurrence invelving a
METRO NO. train and a Conrail train, irrespective of any
negligence or fault of Conrail or Conrail Employees, or METRO NO.
or METRO NO. employees, oxr howsoever the same shall occur or be
caused, METRO NO. and Conrail shall each bear 50% of the
liability for all loss of, damage to or destruction of any such
METRO NO. Property. “"METRO NO. Property" means any locomotive,
railroad car, including contents, and any other property, real or
personal owned, leased, used by or otherwise in the possession of

METRO NO. (including CDOT and/or MTA  Rail Properties or othex
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real or personal property owned by CDOT or MTA) other than METRO
NO. rolling stock operating in Conrail trains. N |

(b) In the event of a collision or occcurrence involving a
Conrail train but not a METRO NO. train, Conrail agrees to
indemnify*‘aqd save harmless METRO NO. irreapecﬁiva of any
negligence or fault of METRO NO. or METRO NO. Employees, o¥
howsoever the same shall occur or be caused, for all loss of,
damage to or destruction of any such METRO NO. Property.

(c) Except as provided in Sections 6.05(a) and (b),> above,
METRO NO. agrees to protect, defend, indemn{fy and save harmless
Conrail, irrespective of any negligence or fault of Conrail or
Conrail Employees, or howsoever the same shall occur or be
caused, from any and all liabiiity for loss of, damage to or
destruction of any METRO NO. Property.

{(d) The provisions of this Section 6.05 may be terminated

by either party upon 90 days’ notice.

Section 6.06. ai ers

Conrail agrees to protect, defend, indemnify and save
harmless METRO NO., irrespective of any negligence or fault of
METRO NO. or METRO NO. Employees, or howsoever the same shall
occur or be caused, from any and all liability for injuries to or
death of any Conrail Passenger, and for loss of, damage to, or
destruction of any property of any such passenger. *Conrail
Passenger” means any person other than a Conrail Employee who is

on board, getting on, or alighting from a Conrail train.
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Section 6.07. METRQ NQ. Passengers
(a) Except as noted in Section 6.14, in the event of a

collision or occurrence involving a METRO NO. train or equipment
and a Coniail train or equipment, irrespective of any negligence
or fault o§.Conrail or Conrail Employees or METRO NO. or METRO
NO. Employees, or howsocever the same shall occur or be caused,
METRO NO. and Conrail shall each bear 50% of the liability for
injuries to or death of any METRO NO. Passenger and for loss of,
damage to or destruction of - the property of any such passenger.

"METRO NO. Pasaenger; means (1) any person other than a METRC NO.

. employee who ié on board a METRO NO. train, excépt for Conrail

Employees directly engaged in their employment for Conrail (not
commuting to or from work), (2) aﬁy person who is not on board a
METRO NO. train, but who has either purchased a ticket valid on
#ETRO NO. trains or holds a travel voucher reflecting personal
pass privileges granted by METRO NO. authorizing travel on a
METRO NO. train, and (3) any person who is on, getting on orx
alighting from a METRO NO. train, oxr who is in a METRO NO.
passenger station or on the platforﬁ or in the parking area for
the purpose of meeting or delivering a person described in (1) or
(2) of this sentence, or to purchase a METRO NO. ticket or obtain
travel information. |

(b) Except as provided in Section 6.07(a) above, METRO NO.
agrees to protect, defend, indemnify and save harmless Conrail,
irrespective of any negligence or fault of Conrail or Conrail

Employees, or howsoever the same shall occur or be cauaed,‘ from

- 46 -



any and all liability for injuries to or death of any METRO NO.
passenger and for loss of, damage to, or destruction of property'-
of any such passenger.

(c) The provisions of this Section 6.07 may be terminated

by either party upon 90 days’ notice.

Section 6.08. Pa : onra - 2] 088
aspasgsers and ~Prem

Subject to the provisions of Section 6.11 of this Agreement,
Conrail agrees to protect, defend, indemnify and save harmless
METRO NO. irrespective of any negligence or fault of METRO NO. or
METRO NO. Employees, or howsocever the same shall occur or be
caused, from any and all liability for injury to or death of any
person, for loss of, damage to, or destruction of any property
qthér" than persons and property for which METRO .NO. is
“responsible under Sections 6.03, 6.05 and 6.07 of this Agreement,
if such injury, death, loss, damage or destruction either (i)
arises from a collision of a vehicle or a person with a Conrail
Train at the intersection at grade, of a street or road, whether
public or private, and the tragga pver.which such Cenrail Train
is operating, (ii) arises from a collision of a vehicle or a
person with a Conrail train on the right-of-way or (iii) occurs
when such person or property is located off the right-of-way on
which the aforesaid tracks are situated and arises from the

operation of a Conrail Train.
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Section 6.09. 891 . a - a
g spassers a - B8O8

Subject to the provisions of Section 6.10 of this Agreement,
METRO NO. agrees to protect, defend, indemnify and save harmless
Conrail, irrefpective of any negligence or fault of Conrail orx
Conrail Embloyeea, or howsoever the same shall be caused, from
any and all liability for injury to or death of any person, or
for loss of, damage to, or destruction of any property, other
than persons and property for which Conrail is responsible under
Sections 6.02, 6.04 and 6.06. . of tgis Agreemept, if such injury,
death, loss, damage, or destruction either (i) arises from a
collision of a vehicle or a person with a METRO NO. Train at the
intersection at grade, of a street or road, whether public or
private and the tracks over which such METRO NO. Train is
operating, (ii) arises from a collision of a vehicle or a person
;ith a METRO NO. train on the right-of-way or (iii) occurs when
such person or property is located off the right-of-way on which
the aforesaid tracks are situated and arises from the operation
of a METRO NO. Train. _

Section 6.10. Third Parties: Conrail Residuals

Conrail agrees to protect, defend, indemnify and save
harmiess METRO NO., irrespaétive of any negligence or fault of
METRO NO. or ﬁBTRO NO. Employees, or howsoever the same shall
occur or be caused, from any and all liability for injury to or
death of any person or for loss of, damage to or destruction of

any property, other than persons and property for which METRO NO.
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is responsible under Section 6.03, 6.05, 6.07, 6.09 and 6.11 of
this Agreement, where such injury, death, loss, damage, or
destruction arises out of activities conducted pursuant to
Conrail operations on Conrail Rail Properties or Conrail
operations conducted at freight stations and facilities owned or

operated by Conrail.

Section 6.11. Th arties: RO_NO. R

METRO NO. agrees to protect, defend, indemnify and save
harmless Conrail, irrespective of -any .negligence or fault of
Conrail or Conrail Employees, or howsoever the same shall occur,
or be caused, from any and all liability for injury to or death
of any person or for loss of, damage to or any destruction of any
property, other than persons and property for which Conrail is
responsible under Sections 6.02, 6.04, 6.06, 6.08, and 6.10 of
fhis Agreement, where such injury, death, loss, damage, or
destxruction arises from activities conducted on METRO NO., MTA ox
CDOT Rail Propertiés as defined herein or conducted at passenger

stations and facilities operated by METRO NO.

Section 6.12. W¥Wrecking Charges _
Nothing in this Agreement shall preclude the allocation orx

direct charging, in accordance with the circumstances of the
case, for wrecking service resulting from an occurrence covered

by Article VII of this Agreement.
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Secfion 6§.13. Ljiab 8 ] (s} ardous Substances
and act act aclilities

Any other provision of this Article VI to the contrary
notwithstanding:

(a) Conrail agrees to indemnify and save harmless CDOT, MTA
and METRO NO.~ irrespective of any negligence or fault of METRO
No. or METRO NO. employees, or howsoever the same shall occur orx
be caused, from any and all damage and liability for injury to or
death of any person or for loss of, damage to or destruction of
any property, other than persons and property for which METRO No.
is responsible under Section 6.03 hereof, where such injury,
death, loss, damage or destruction arises from the transportation
in Conrail Trains on MTA/CDOT Rail Properties of hazardous or
toxic materials as defined in applicable federal or state laws or
‘peguiations, and including petroleum, crude o0il or any fraction
,fheieof which is not otherwise specifically listed or designated
as a hazardous substance by such federal or state laws or
regulations, provided, however, that Conrail also shall be
required to indemnify and save harmless CDOT, MTA and METRO NO.
for injury or death to, or destiu#tion of or damage to property
of, METRO NO. passengers (as defined in Section 6.07) under this
subsection only to the extent such injury, death, damage or
destruction arises from Conrail’s negligence or from malicious ox
criminal acts of third parties. Hazardous or toxic materials

shall also include natural gas, natural gas liquids, liquified
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natural gas, or synthetic gas useable for fuel (or mixtures of
natural gas and such synthetic gas).

Notwithstanding any provisions of this Agreement to the
contrary; damage for which Conrail is responsible under the
preceding ?a:pgraph shall include clean-up, removal, and remedial
action required by law or the lawful directive of any agency
having jurisdiction thereof, and restoration of hazardous or
toxic materials on such property to a level comﬁensurdte with the
existing condition of such property immediately prior to such
damage.

(b) METRO NO. agrees to indemnify and save harmless Conrail
and Conrail employees, irrespective of any negligence or fault of
Conrail or Conrail employees, or. howscever the same shall occur
or be caused, from any and all damage and liability for injury to
6} death of any person or for loss of, damage to or destruction
éf any property, other than persona and property for which
Conrail is responsible under Sections 6.02 and 6.06, where such
injury, death, loss, damage or destruction arises . from the
transportation in or servicing of METRO NO. Trains on Conrail
property of hazardous or toxic materials as defined in applicable
federal or state laws or requlations, and including petroleum,
crude o0il ox any fraction thereof which 18 not otherwise
specifically listed or designated as a hazardous substance by
such federal or state laws or requlations. Hazardous or toxic

materials shall also include natural gas, natural gas liquids,
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liquified natural gas, or synthetic gas useable for fuel (or
mixtures of natural gas and such synthetic gas).

Notwithstanding any provision of this Agreement to the
contrary, damage for which METRO No. is responsible under the
preceding sentence shall include clean-up, removal, and remedial
action reqﬁir;d by law or the lawful directive of any agency
having jurisdiction thereof, and restoration of any portion of
Conrail property that is damaged by METRO NO.'s transportation or
use of hazardous or toxic materials on Conrail property to a
level commensurate with the existing condition of such property
immediﬁtely prior to such damage.

{(c) METRO NO. shall protect, defend, indemnify and save
harmléss Conrail, irrespective of any negligence or fault of
Conrail or Conrail Employees, or howsoever the same shall occur
or be“cauaed, from any and all liability (other than liability
*for which Conrail is responsible under Section 6.02 hereof)
reaulting from the existence or operation of electric traction
facilities, whether overhead or third rail, in the area of METRO
NO. operations so long as Conrail does not use such électric

traction facilities in its freight operations.

Section 6.14, Liability Insurance

FPor so long as Conrail has trackage righté over METRO. NO.,
MTA or CDOT Rail Properties, Conrail shall maintain liability
insurance covering the contractual indemnification and hold

harmless covenants set forth in this Article VI. Such 1liability
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insurance shall cover any and all damages, liabilities, claims
and lawsuits in connection with or arising out of the operation
of Conrail freight service, including, but not limited to,
liability under the Federal Employer'’s Liability Act and the
Pederal Safqyy Appliance Acts. Dedﬁctible amounts of such
insurance “shall be those generally applicable to Conrail
operations.

For so long as METRO NO. has trackage rights over Conrail
Rail Properties, METRO NO. shall maintain liability insurance
covering the contractual indemnification and hold harmless
covenants set forth in this Article VI. Such liability insurance
shall cover any and all damages, liabilities, claims and
lawsuits in connection with or arising out of the operation of

METRO NO. service, including, but not limited to, 1liability

under the Federal Employer’s Liability Act and the Federal Safety

Appliance Acts and liability to METRO NO. passengers. Deductible
amounts of such insurance shall be those generally applicable to

METRO NO. operations.

Section 6.15. H 0 aims a Lawsuits: Coopera

In the event a claim is filed or lawsuit brought against
Conrail or METRO NO. (including MTA and/or CDOT) asserting a
liability against which one party has agreed to indemnify and
save harmless the party receiving the claim or being sued, the
indemnifying party shall, at its sole cost and expense,

investigate and handle the claim and defend the lawsuit and save
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harmless the indemnified party against all costs and expenses
thereof and pay any legitimate claim, settlement or final
judgments. The party receiving any claim or notice of suit shall
promptly advise the indemnifying party and provide all
information which from time to time may be required, provided,
however, that in those instances in which the parties have agreed
to share the passenger liability, it is agreed that METRO NO.
will handle _all claims and lawsuifa involving its passengers.
Bach party agrees that it will furnish the other wi;h all
available information in its possession relating to lawsuits and
claims made for injury, death, loss, damage or destruction 'of
property whenever requested by the party handling the claim or
lawsuit. All expenses incurred in connection with the furnishing
of such information shall be borne by the requesting party.
ARTICLE VII
CLEARING WRECKS

Section 7.01. idents on MTA ox Rai roperties
(a) (1) When as a result of the oper§tion of a Conrail
train on MTA/CDOT Exhibit 5 Rail Properties rerailing,
wrecking service or wreck train service is required, Conrail
shall perform, or arrange to have performed{ such service at
Conrail’s expense, including, without limitation, removal of

damaged equipment.

- 54 -



'{2) In the event that METRO NO.’s special use of these
properties results in the need to clear wrecks, the
proviaions of Section 7.02 shall apply.

(b) With respect to incidents on MTA or CDOT Exhibit 1 Rail
Properties, the following provisions shall apply:

(1) When, as a result of the operation of a Conrail

Train on MTA/CDOT Exhibit 1 Rail Properties, rerailing,
wrecking service or wreck train service is required, METRO
NO., _with the cooperation, assistance, and advice of
Conrail, shall have the option of having Conrail perform
such service, or perform it by itself or by its contractor
at Conrall’s sole cost apd expense, including, but not
limited to, removal of damaged equipment.
” {2) When, as a result of METRO NO.’s and Conrail’s
joint use of Exhibit 1 Rail Properties, rerailing, wrecking
service or wreck t:ain service is required, the proviéions
of Section 7.01(b)(1l) and (2) will apply, except that all
costs, including without limitation, liability costs, will
be apportioned in accordance with the provisioﬁs of Article
VI.

{(c) All Conrail locomotives, cars, equipment, lading

{(including loss thereof), and salvage from any such wreck or

derailment under the management or control of METRO NO. shall

remain the property of Conrail. All METRO NO. locomotives, cars,

equipment, lading (including loss thereof), and salvaﬁe involved
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in such wreck or derailment shall remain the property of METRO

NO‘

Section 7L02. e o ope 8

(a) When.as a result of the operation of a METRO NO. train
on Conrail Rall Properties, rerailing, wrecking service, or wreck
train service is required, Conrail promptly shall perform, or
promptly arrange tc have performed, such service at METRO NO.'s
expense, including, without 1limitation, removal of damaged
equipment provided that METRO NO. shall be permitted toc remove
its damaged equipment at its own expense.

(b) When as a result of HETRQ NO.’s and Conrail’s joint use
of Conrail Rail Properties, rerailing, wrecking service, or.wreck
train service is required, the provisions of Section 7.02(a) will
abpl&, except that all costs, including, without limitation,
liability costs, will be determined in accordance with the
provisions of Articlé VI.

(¢) All METRO NO. locomotives, cars, equipment, lading
(including loss thereof), and salvage from any such wreck or
derailment under the manageﬁent or control of Conrail shall
remain the property of METRO NO. All Conrail locomotives, cars,
equipment, lading (including loss thereof) and salvage involved

in such wreck or derailment shall remain the property of Conrail.
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Section 7.03 e (o) ent

In the event a party performs any service in connection with an
incident covered by Section 7.0l or Section 7.02 on its Rail
Properties. that is billable to another party, the performing
party shall maintain a record of sald service(s) in accordance

with the documents set forth in Exhibit 11.

ARTICLE VIII

TERM, TERMINATION,
RENEGOTIATION, DEPAULT, DISCONTINUANCE

Section 8.01. Term

This Agreement shall be for an initial term of fifteen years

éommencing as of January 1, 1983. Thereafter, unless sooner

;terminated under applicable provisions of this Article VIII, this

Agreement shall continue in force from year to year, subject to
termination by any party on one year’s notice. If such notice is
given, this Agreement shall continue in force pending
renegotiation. Neither a notice of termination nor termination
shall affect the parties’ «rights and responsibilities under The
Harlem-Hudson Lease Agreement, The MTA Purchase and Lease

Agreement and The CTA Lease Agreement.
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Section 6102.' erm t

This Agreement shall continue in full force and effect as
seﬁ forth in Section 8.01 unless terminated as follows:

Either party may elect to terminate this Agreement if an
Event of Default 3is not timely cured or satisfied following a

Declaration of Default pursuant to Section 8.04(a) and (b).

Section 8.03. Renegotiation

The parties covenant thaﬁ, should any of the events listed
in Section 8.02 take place and any party elects to terminate this
Agreement in accordance therewith, the parties shall promptly

negotiate a new agreement.

ﬁéecﬁion 8.04. Default
MTA, CDOT and METRO NO., for purposes of this Section 8,04,
Default, shall be deemed to constitute a single party, so that an
action by any member of that collective group shall be considered
an action by the party. '
(a) Bach of the following shall constitute an event of
default (an "Bvent of Default") under this Agreement:
(1) The failure to pay in full any payment pursuant to
Article V of the Agreement; orx
(2) The failure to observe any other covenant or

obligation contained in this Agreement, which failure
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~shall have continued for more than thirty days after the
other parE} shall have given written notice demanding
performance thereof; oxr ‘

.(3) Any material representation or warranty made in
this Agreement shall prove untrue; or

(4) Any proceeding shall be commenced by or against

elther party which might result in any modification of the
obligations of such paxty hereunder under any bankruptcy,
insolvency, or similar law (unless all of the obligations of
such party under this Agreement shall have been duly assumed
by a trustee or successor to such party within sixty days
after such proceeding shall have commenced;) or

(b) In the event an Event of Default shall have occurred and

be cohtinuing hereunder, the party not in default, upon written

gbtiée to the other party, may make a declaration of default (a

"Declaration of Default") hereunder and exercise any or all of

the following remedies:

(1) Terminate this Agreement by and upon sixty days’
written notice to the party in default; and

(2) Pursuve any other remedy at law or in equity in any
court of competent jurisdiction.

(c) Pailure of a party to make a Declaration of Default

shall not be considered a waiver of any remedies available to it

under this Agreement or otherwise. Nor shall an Event of Default

be considered wiped out or satisfied by failure of a party to

make a Declaration of Default with respect thereto.
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Section 8.05. ance (=) ce
{a) Q ~ a8

{1) Notwithstanding the provisions of this Agreement,
Coniail may seek regulatory autﬁority to abandon its freight
operations, in whole or in part, over the NMTA/CDOT Rail
Propertlies during the term of the Agreement. Conrail shall
provide written notice of its intent to do so to METRO NO.
if the Property is located in New York State and to CDOT and
METRO-~-NO. if the property is located in Connecticut.

(b) onrajl Ra ies

(1) Notwithstanding the provisions of this Agreement,
Conrail may seek regulatory authority to abandon its freight
operations, in whole oxr in part, over the Conrail Rail
Properties during the term of this Agreement. Conrail shall
provide notice to METRO NO. of its intent to do so.

(2) Within thirty days of METRO NO. receipt of Conrail
notice of its intent to abandon freight service over Conrail
Rail Properties, METRO NO. shall notify Conrail whether or
not MTA or CDOT desires to assume ownexrship of those Conrail
Rail Properties for railroad operations.

(3) MTA or CDOT shall have the right of first refusal
before any disposition of these Conrail Rail Properties,
subject to any preexisting rights or law.

(4) In the event MPA or CDOT should acquire the
abandoned Conrail Rail Properties, METRO NO. and Conrail

shall cooperate fully to secure such regulatory authority as
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may be necessary for MTA’s or CDOT’s assumption of
ownership. a l

(5) Until such time as Conrail abandons its operations
thefeover under the foregoing provisions, the terms and
conditions of this Agreement shall remain in full force and
effect.

(6) The provisions of this Section shall also apply in
the event no regulatory authority is required to abandon

garvice.
Section 8.06. scontinuance RO NO. Commute exrvice

(a) Notwithstanding the provisions of this Agreement, METRO
§O.~m$y take any necessary steps to discontinue its commuter
2§er§ice, in whole or in part, over Conrail Rail Properties.
METRO NO. shall provide Conrail with notice of its intent to do
so.

(b) Notwithstanding any provisions of this Agreement to the
contrary, METRO NO. may discontinue its commuter operations over
any of the MTA/CDOT Rail Properties. METRO 'NO. shall provide
notice of its intent to do so, and the following terms and
conditions shall apply:

(1) Wwithin thirty (30) days of receipt of MBTRd NO.'s
notice, Conrail will notify METRO NO. whether it wishes to
continue freight service over all or part of the MTA/CDOT

Rail Properties in question. In the event that it does so,



the property designated by Conrail shall be redesignated

from Exhibit 1 to Exhibit 4 of this Aqreement, and Conrail’s

trackage rights shall continue.
‘ (2) Such Rail Properties shall also be redesignated as

Exhibit 4 in the event that METRO NO. has operated no

commuter service thereover for a pericd of five years.

(c) If either MTA or CDOT intends to sell or dispose of any
of its Rail Properties, as defined in this Agreamént, it will
notify Conrail and within thirty days of receipt of its notice,
Conrail shgll notify e;ther MTA or CDOT, as appropriate, whether
it desires to aasﬁie ownershipl of thosé properties for railroad
operation., Conrail will have thgv right of first refusal bafoﬁe
any disposition of these MTA or CDOT Raill Properties subject to
?reeiisting rights and statutes.
| ARTICLE 1IX

DISPUTE RESOLUTIONR

Section 9.01. Resolution of Diaguﬁeg Concerning Operations
and Costs

In the event, and at such time as, any operating or cost
dispute shall arise under this Agreement between Conrail and
METRO NO., including any disagreement with any current Conrail,
METRO NO., or federally mandated operating or safety rule, order,
procedure, or standard applicable to such properties, either
party shall have the right to submit such dispute or matter for

binding determination by an arbitration panel.
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The partjes agree that before any operating or cost dispute
is submitted to arbitration every effort will be made to resolve
said dispute. In order to facilitate resolution of any operating
or cost ‘dispute, the parties agree to establish a committee,
consisting of three members to be appointed by Conrail and three
membexrs to be appointed by METRO NO.

In the event the committee is unable to resolve any dispute
or controversy within sixty (60) days of submission, it may be
submitted by a party to binding arbitration in accordance with
the procedures established in Sections 6.02-6.04 of the

Harlem-Hudson and CTA Lease Agreements.

Section 9.02. Resglution of disputes concerning matters other

than operations and costs.

In the event and at such time as a dispute arises aa to any

matter other than operations or costs as set forth in Section

%9.01 above, any party shall have the right to submit such matter

for binding determination by an arbitration panel.

The parties agree that before any such dispute is submitted
to arbitration, every effort will be made to resolve said
dispute. In the event a particular dispute cannot be resolved
after good faith efforts on the part of the parties involved, a
party may submit it to binding arbitration in accordance with the
procedures established in Sections 6.02-6.04 of the Harlem-Hudson

and CTA Leasa.Agreements.
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Section 9.03. t on u ende esta

Service Ag;eggegt.

The'partiea agree that in the event of any dispute affecting
only MTA, CDOT and/oxr METRO-NO., which does not involve Conrail,
arbitration will be in accordance with Article Ten of the Amended
and Restated Service Agreement among CDOT, MTA and METRO-NO.

dated June 21, 1985.

ARTICLE X
GENERAL PROVISIONS

Section 10.01. Labor Rights

‘(a) The User agrees that its entrance upon and use of the
*éwnér's properties is for its corporate purpose of providing
service pursuant to appropriate authority and that such use does
not create or continue any rights on the part of the Usex’s
employees or its contractors with respect to any other current or
future use of the Owner’s properties, including, but not limited
to, maintenance, operation, rehabilitation, and improvement
thereof by the Owner or Ownexr’s contractors. Notwithstanding the
provisions of Section 3.03(e), the User shall indemnify, defend,
and hold harmless the Owner and the Owner’s contractors against’
any liability'arising from any claim of employment rights, or

employment protection, arising from the performance of any work
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for the User on the Owner’s properties by the Owner or the
Owner’s contractors under this Agreement. Aw

(b) Nothing contained in this Agreement shall require either
party to perform any service or take any action which would
violate any term or condition of any then-current labor agreement
between the respective parties and any organization representing
any of their respective employees or which would violate any

applicable law.

Section 10.02. Successors and Assigns
This Agreement shall enure to the benefit of and be binding

upon the successors and assigna‘qf the parties hereto. Bicept as
provided in the following sentence, no party hereto shall assign
or trénafer this Agreement or any of its rights thereunder to any
.ﬁerson, firm or corporation without obtaining the prior written
consent of the other parties to this Agreement, which consent
shall not be unreasonably withheld. In the event, however, that
METRO-NO.'should no longer be rail service operator on the CDOT
Rail Properties under the Amended and Restated Service Agreement
or substitute agreement, METRO-NO.‘s rights and obligations under
this Agreement pertaining to such properties and the Conrail Rail
Properties located in the State of Connecticut automatically
shall be assigned to and assumed by CDOT or its approved sarvice
operator without any further action being necessarxy. CDOT shall

promptly notify Conrail of any such assignment and assumption.



Section 10.03. Force Maijeure

(a) METRO NO. will be excused from its~obligation under
this Agreement to provide, operate, gnd maintain MTA and CDOT
Rail Proﬁerties where non-performance is occasioned by any event
beyond its cantrol. |

(b) Conrail will be excused from its obligations under this
Agreement to provide, operate, and maintain Conrail properties
where non-performance is occasioned by any event beyond its

control.

Section 10.04. Amendment

(a) No term or provision in this Agreement may be changed,
waived, discharged, ox terminéted orally, but only by an
instrument in writing signed by the parties to this Agreement.
| (b) All approvals and consents required under this Agreement
shall be in writing, signed by a person designated in writing for
such purpcse unless otherwise provided in this Agreement or
agreed to in writing by the parties. Any oral notices permitted

by this Agreement shall be promptly confirmed in writing.

Section 10.05. Notices

(a) Unless otherwise provided in this Agreement, any notices
required in this Agreement shall be in writing and sent to the
parties at the addresses listed below, unless either party shall

inform the other party in writing of any change in that address:
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Conrail: Consolidated Rail Corporation
Senior Vice President-Operations
Six Penn Center Plaza
Philadelphia, PA 19103
- METRO NO.: Metro North Commuter Railroad
Attention: Vice President - Operations
) 347 Madison Avenue
- New York, NY 10017
CDOT: Connecticut Department of Transportation
Attention: Director of Rail Operations
P.0. Drawer A
24 Wolcott Hill Road
wethersfield, CT 06109
MTA: Metropolitan Transportation Authority
Attention: Chairman _

347 Madison Avenue
New York, NY 10017

Section 10.06. Effect of Execution and Performance
The parties do not, by reason of their execution of and the
performance of their cobligations under this Agreement, assume any

' 6ther obligations or liabilities not‘impoaed upon them by law.

Section 10.07. No Representations and Waivers

Except as expressly provided herein, the parties make no

representations or warranties and waive no rights or remedies.

Section 10.08. Non-Discrimination
(a) As between MTA, METRO NO. and Conrail, the parties do

hereby agree that the provisions of Sections 1266-C(13) and (14)
of the New York Public Authorities Law, as amended and
supplemented, dealing with discrimination in employment on public

contracts, as set forth in Exhibit 12, are hereby made a part of
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e’

this Agreement and, to the extent applicable, are binding upon
them. - |

(b) As between CDOT on one hand and MTA, METRO NO. and
Conrail én the other, MTA, METRO NO. and Conrail agree to comply
with the applicable State of Connecticut and federal laws and
requlations as set forth in BExhibit 13, which are hereby made

part of this Agreement.

Section 10.09. Effective Date
The effective date for purposes of this Agreement shall be

Januaxy 1, 1983. It supersedes the Interim fTrackage Rights
Agreement effective January 1, 1983 as amended. In accordance

with Section 6.01 of the Interim Agreement, costs agreed upon in

.phia Agreement as payable shall be applied retroactively to

»January 1, 1983.

IN WITNESS WHEREQOF, the parties hereto have exaecuted this

Agreement as of the day first above written.

ATTEST: CONSOLIDATED RAIL CORPORATION
i
Qutar. S0 O o ) 4. Mooy
< <
ATTEST: ArprOVEMETRO-NORTH COMMUTER RAILROAD

- AS TO FORM . ‘/ .
/{hbtuz ) (' MN/\/- WBY C‘Q/W/W
E(d,““'l f F arry v Donald N. Nelson

B 5515147 SECRETARY President
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ATTEST!: ' HETROPOLITRN TRANSPORTATION

ATTEST: ‘ CONNECTICUT DEPARTMENT OF
TRANSPO ATION
rarall 0 4
7 \\, V («"’/
APPROVED AS TO PORM: Purguant to Conn Gen Stat.

Sections 13b-23, 13b-34 and 13b-36.

iy Ll Kl o)l

SA580CTATRE ATTORNEY GENERAL, Date
STATE OF CONNECTICUT
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MITRO-NORTHE COMMUTIR RAIZIROAD COM2ANY

M
OFFICE CF THE SEZCZET:RY

I HERT3Y CIRTIFY <thet the officers of Metro-North
Commuter Railroad Company have been delegated authority,
pursuant to a resolution adcpted by the Board of Directors of
the Ccmpany, to execute on behalf of the Company such contracts
and agreements necessary or desirable for or in connection with
the operation o0%¥ commuter sexvice and other transactions in
connection therewith and that such delegations remain in £full

Torce and effect; and

PRSP

I FURTHER CERTIFY <that the duly appointed and acting
oifficers of the corporation are as follows:

Executive Vice President
Vice Presiden: - Operations
Vice President - Planning and Capital Prograns
Vice President - Finance and Administration
Vice President - Marketing and Corporate Communications
Vice President ~ Human Resources
General Counsel and Secratary
Assistant Secretarxy
) Treasurer
” IN  WITNISS WHIRIOF I have hereunto set ny hand an
Metro-Nerth Commuter Railroa

-

a
affixed &the corpecrata sea) ol é

Company this ;75& dav of Dt - 2950 .

b b

(SEAL)

52362

.

- —— " ——— i 4

Srwn - w— b s e a

. mr—cwve :

-

B L T py——



INCUMBENCY CERTIFICATE

I, the undersigned, Robert Bergen, being the duly
appointed and incumbent Secretary of Metro-North Commuter
Railroad Company, ("Metro-North") do hereby certify that at
all times sincCe April 4, 1991, Donald N. Nelson has been the
duly appointed and incumbent President of Metro-North and
that a true and correct specimen of his signature is set
forth in the space below:

b{:;gé/i;Z%%cﬁ;

In Witness Whereof, I have hereunto set my hand and
the seal of Metro-North on this o?owof %‘1/ , 1991.

T~
Robert Bergen




INCUMBENCY CERTIFICATE

I, the undersigned, Jeanette Redmond, being the duly
appointed and incumbent Assistant Secretary of Metropolitan
Transportation Authority, ("MTA") do hereby certify that at all
times since April 23, 1986, Mortimer L. Downey, III has been the
duly appointed and incumbent Executive Director of MTA and that a

true and correct specimen of his signature is set forth in the

Mortimer L. Downeyz/III
Executive Diréctor

space below:

IN WITNESS WHEREOF, I have hereunto set my hand and the seal

of MTA on this 19th day of July, 1991.

fmm Reotnorre

Jeanette Redmond
Assistant Secretary




N

METROPOLITAN TRANSPORTATION AUTHORITY

I HEREBY CERTIFY that the Executive Director of the
Metropolitan Transportation Authority (the "Authority") has been
delegated authority, pursuant to the By~laws of the Authority, to
execute on behalE of the Authority such contracts and agreements
as necessary or desirable in connection with the business and

affairs of the Authority and that such delegation remains in full

force and effect.

IN WITNESS WHEREOF I have hereunto set my hand and affixed
the corporate seal of Metropolitan Transportation Authority this

25th day of July, 1991.

ATTEST:

12T L2 trr i

eanette Redmond
ssistant Secretary



IN ENCY CERTIFICATE

I, the undersigned, Allan Schimmel, being the duly
elected Corporate Secretary of Consolidated Rail Corporation
("Confaii"), do hereby certify that, as of the date
indicated below, James A. Hagen is the duly elected
Chairman, President and Chief BExecutive Officer of Conrail
and that a true and correct specimen of his signature is set

forth in the space below:

Qfﬁ/&ﬂw
U <

In Witness Whereof, I have hereunto set my hand on this

3rd day of July , 1991.

(:aefaﬁﬁ §3612$ﬁ;»\A2

Allan Schimmel



CONSOLIDATED RAIL CORPORATION
OFFICE OF THE SECRETARY

I HEREBY CERTIFY that James A. Hagen, Chairman,
President- and Chief Executive Officer of Consolidated Rail
Corporation, has been delegated authority, pursuant to a
resolﬁtion adopted by the Board of Directors of the Company,
to execute on behalf of the Company such c¢ontracts and
agreements necessary or desirable for or in connection with
the operation of the Railrocad and other transactions in
connection therewith, and that such delegation remains in

full force and effect.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed the corporate seal of Consolidated Rail Corxporation

this 3rd day of July , 1991.

]
CzQQ‘Lv\ E;Eﬁhhvﬂﬁgl
Allan Schimmel
Corporate Secretary

{ SEAL)
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STATE OF CONNECTICUT
DEPARTMENT OF TRANSPORTATION

24 WotcorT Hiutr Roan, P.O. Drawer A
WersesseELp, Conwecniaus 06109

Ofﬁ'ce. of the An Equal Opporfunity Employer
Commissioner g

‘ Delegation of Authority to Sign Documents
Authorized by Section 13b—-20 of the
Connecticut. General Statutes, As Amended

RKnow 1) Men By These Presents, That I, Emil H. Frankel,
Acting Commissioner-of Transportation, as authorized by Section
13b-20 of the Connecticut General Statutes, as amended, do hereby
delegate to James F. Byrmes, Jr.,-Deputy Pfransportation
Commissioner, Department of Transportation, Bureau of Public
Transportation, the authority to sign any agreement., contract,
document or instrument which I am avthorized to sign for said

Bureau.

Clio b= o

Emil g. Frankel
Acting Commissioner

Date: & ///4’/

Time: /jo.30 A /-
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2‘?"’* STATE OF CONNECTICUT

*@@& DEPARTMENT OF TRANSPORTATION
R T
~—& v/:?}t:: 24 Worcott Hite Roap, P.O. DRawer A
N2 WEeTHERSFIELD, ConNECTICUT 06109
Office of the An Equal Opportunity Employer

Commissioner

-

Delegation of Duties and Responsibilities
and Authority to Sign Agreements.,
Contracts: Documents or Instruments

I, Emil H. Frankel, Commissioner of Transportation, under
the authoriﬁy of Sections 13b-17 and 13b-20 of the Connecticut
General Statutes, hereby ratify, confirm and reissue all
previous delegations of authority issued on February 1, 1991 and
Pebruary 7, 1991 in my capacity as Acting Commissioner of

Transportation.

Any and all actions taken thereunder by the designated
personnel are hereby ratified and confirmed as being duly

authorized by the Commissioner of Transportation.

el

Emil .H. Frankel
Commissioner of Trangportation

Date: March 1, 1991
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EXHIBIT 1

MTA/CDOT RAIL PROPERTIES
USED JOINTLY WITH CONRAIL

(MAINTAINED BY METRO NO.)
LINE MILE POST
NEW HAVEN LINE 2L.C. 9108) 11.9 - 72.8 (Division Post)
NEW CANAAN BRANCH (L.C. 9118) 0.0 - 7.9 (E.O0.T.)
DANBURY BRANCH (L.C. 9119) 0.0 - 24.2
WATERBURY BRANCH (L.C. 9121) 0.0 - 8.9

HUDSON LINE (L.C. 9100) 5.4 - 75.8 (Division Post)
PUTNAM INDUSTRIAL TRACK (L.C. 4223)
HARLEM LINE (L.C. 9131) 5.4 - 77.0

All jointly used track on the above lines shall be maintained
to at least Class I PRA Track Safety Standards.



EXHIBIT 2

CONRAIL RAIL PROPERTIES

USED JOINTLY WITH METRO RO.
LINE - MILE POST CLASS OF
, ' TRACK
SOUTHERN TIER LINE (L.C. 6102/6103)
Suffern - Port Jervis
(Maintained by Conrail) 31.3 - 89.9
Suffern to Newburgh Jct. . Class 3
Newburgh Jct. to 5 miles east
of Howells Jct. Class 4
5 miles east of Howells Jct.
to Port Jervis Class 3
HARLEM LINE (L.C. 9131) )
Main Track (Maintained by ’ _
METRO NO.) 77.0 - 81.6 Class 1
DANBURY SECONDARY (L.C. 4246) " 0.0 - 12.6
Beacon - Hopewell Jct. Class 1
Hopewell Jct. - Derby Jct. 42.9 - 104.8

(Maintained by Conrail)



MTA/CDOT OWNED PROPERTIES -

NEW HAVEN LINZ

MILEPOST TK DESCRIPTION

12.2
14.3
19.7
25.8
26.6
27.2
35.3
36.7
43.6

50.2
52.3
52.8
53.2

53.5

60.6

64.0
64.8
65.0
65.1
65.1
65.8
66.0
66.6
67.0
67.1
67.9
68.1
68.3
€8.4
68.5
68.7
69.7
70.4
10.7
72.8

W d Wiw Wb b

> b de w [ Wée ww

>

bW Wwwd Wwwwwiwwdwwéewwee

Woodlawn - Terrandova

EXHIBIT 3

TUORNOUTS AND CROSSQVERS

{MAINTAINED BY METRO NO.)

;
:U
g
g

Weat Chester Rockland
Mamaroneck Yard
Portcheaster Taam Track
Arnold’s Bakery

Ct. Natural Gas

Richardaon Gypsum

Rings End Lumber

Wentport Team TK/Pepperidge

Pairfleld Team Track
Bigelow Tea
Bullard’s

State St. Yarxd

Lead to Railroad Ave/
Wordin Ave.

D’Addario (N. Bridgeport
I.T.

E. Bridgeport Yd.

Lead to GE/Remington

B. Bridgeport ¥d.

Devon Raat Leg 4

Milford Crane

U.S. Electric Motors
Reliable Steel Drum
Furniture Transport
Owens, Illinoias
Furman Lumber
Brewster Bullding
Boise Cascade
Dichello Diatrib.
A.P. Green

Miles

Richardson

Star Diatributor
Kalfus Steel

Blder Bros.

Sears

Armstrong

West Haven Team Tr.
Atlas Movers
Connecticut Reaerve Supply

H989 2838842888

8

4948

i

89993999988883828838288883
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SON
DESCRIPTION

Mo "Wye”

- Highbridge Yard

Highbridge Yard

Intl. Salt. Butler Lumber
FH, G&T Packaging

TK6 Crossover

Kawasaki

Crossover to Yonkers Yd.
Noble Van-Hastings
Irvington Lumber

Bast Middle Track

OW Yard - AIP

Chevy Yard

Autoc Yard

Chevy Yard

Auto Yard

CP-26 Xover

CP-35 xi:ar to West Yd.
CP-qyxgk {Croton West Yd).
West Chester Resco
Mearl/storage
Storage/Team Track
Danbury Sec.

Nabisco

Circle M Lumber
American Lumber

IRBM

Contrelled Siding
Accaess to River Yard
CNE Yard

Controlled Siding

&
th

48289Y

48858 8

g3 98
oS

NA N

:‘4

2

NN R e e
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page 3

HARLEM LINE
MILEPOST IK  DESCRIPTION BESP. NO./TOB
$.0 Ho Wye . Jr. 1
6.2 3 Port Morris I.T. CR 1
7.3 4 Tulnoy Lumber CR 1
12.5 3 Ampacet CR 1
12.7 k Sound Distributors CR 1
13.0 3 Tomkins Lumber CR 1
13.3 3/1 Mt. Vernon West _JT. 2
14.0 1 Mt. Vernon Yard JT. 1
28.1 2 Hawthorne, Con Ed CR 1
29.9. 1 Pleasantville Runarcund CR 2
3.8 2 Suburban Propane CR 1
37.7 1 Grand Unicn CR 1
43.4 2 Kings Lumber/Goldens Bridge CR 1
65.2 8 Dykemans Jr. 1
68.8 8 Wingdale Psych. Hosp. CR b
72.1 S Dover PFurnace CR 1l
76.7 ] N/B Dover Plains Siding CR 1
WATERBURY BRANCH
0.3-1.2 8 8iding CR 1
8.7 s South Wye -~ Derxby JT. 1
8.8 s North Wye -~ Derxby CR 1
NEW _CANAAN Eranch
3.6 s Springdale Team Track CR 1
7.7 s New Canaan Lumber . CR 1
7.8 s New Canaan Crogsover - CR 2



<

)

DANB BRAN

MILEPOST TK DESCRIPTION

o.a

1.1
1.3
11.8
12.8
20.0
20.4
20.4
20.4
20.5
20.5
20.6
22.4
23.0
23.0-23.8

S

S
8
8
3
8
3
s
S
S
8
8
8
-]
8

Dock Yard

. CL&P.

Devine Brosa./Libner
Gilbert & Bennett
Gilbert & Bennett
Shepard’a Warehouse
Vanderbilt Chemical
Bethel 8/B

Condux

Rings’ End Lumber
Shepard’s R/A

Team Track

Sperry Rall

CL&P

Danbury Yard

;
"

* -
L N T S P Sy P o E;
il

.

894848334084888388%



- . EXHIBIT 4

MTA/CDOT RAIL PROPERTIES
USED EXCLUSIVELY BY CONRAIL
{MAINTAINED BY CONRAIL)

LINE | | MILEPOST

N AL.C.

1. TARRYTOWN

Chevy Yard 25.7
HARLEM LINE (L.C. 9131)

1. WAKEFIELD-AMPACET LEAD 12.5
DANBURY_ .
1. DANBURY

Yard Tracks (16 thru 42 23.7
and Enginehouse 1, 2, 3)

UPFERN _TNDUSTRI TRA
(a/k/a Piermont Branch)

C‘ -

NO
- -
NO
[ I |
N



EXHIBIT 5

MTA/CDOT RAIL PROPERTIES
USED EXCLUSIVELY BY CONRAIL

(MAINTAINED BY METRO NQ.) (1 of 2)
LINE/FPACILITY MILE POST LEVEL OF
-7 LOCATION MAINTENANCE
HUDSON LINE
FH Yard Lead (Maintained to
Property Line) 9.8 Class 1
Track 6-Riverdale-Yonkers Class 1
East Middle-Tarrytown 24.9 Class 1
OW Yard-Tarrytown 24.8 Class 1
Peekskill (Team Track] 41,28 Class 1
Burnwell-Mearl Siding 40.6 Class 1
Beacon-Salt Track 58.5 Class 1
IBM Lead . 69.7 Class 1
Poughkeepsie-River Yard (4-6 Track] 74.0 Class 1
CNE Yard 74.0 Class 1
Lead to Dutton _ 74.4 Class 1
HARLEM LINE
Mt. Vernon West-Team Track 13.9 Class 1
Pleasantville~Runaround 29.9 Class 1
Mt. Kisco-Team Track 36.8 Class 1
Goldens Bridge~Lead to King Lumber 43.4 Class 1
Milepost 77.0-81.03 [EOT] ‘ Class 1
NEW HAVEN LINE
Mamaroneck Yard 19.6 Class 1
Port Chester Team Track 25.75 Class 1
Westport Yard-Lead to Pepperidge
Farms Team Track 43.6 Class 1
Fairfield-Team Track 50.3 Class 1
Bridgeport-State St. Yard Lead 53.1 Class 1
Stratford-Stratford Spur 57.8 (0.0-EOT) Class 1
East Bridgeport Yard-Team Track 57.0 Class 1
West Haven-~Team Track 70.37 Class 1
;/METRO NO. inspects, maintains-operating rights PC to CR.

g/HETRO NO. inspects, maintains track.

l'iliai.ne inspected and maintained by METRO NO., not CDOT
property.



EXHIBIT 5

MTA/CDOT -RAIL PROPERTIES
USED EXCLUSIVELY BY CONRAIL

{HAINTAINED BY METRQ NO.) (2 of 2)
LINE/FPACILITY | MILE POST LEVEL OF
LOCATION MAINTENANCE

NEW CANAAN BRANCH

Springdale-Team Track 3.75 Class 1
DANBURY BRANCH

Dock Yard-Team Track 0.91 Class 1

Bethel-Upper and Lower Lead 20.0 Class 1

WATERBURY BRANCH :
Devon~Siding 0.10 Class 1



EXHIBIT 6

CONRAIL RAIL PROPERTIES -
DSED EXCLUSIVELY BY METRO NO.

. Ao T
SOUTHERN TIER LINE/FACILITY MILE POST LOCATION e
Turnout to‘Port Jervis Passenger M.P., 87.3 ' \

yard (Maintained by Conrail)

Crossover to West End of Passenger M
yard (Maintained by Conrail) M.P. 87.8 L
Radio Base at Otisville

(Maintained by METRO NO.) M.P. 74.76



EXHIBIT 7

MTA/CDOT RAIL PROPERTIES
USED EXCLUSIVELY BY METRO NO.

{MAINTAINED BY CONRAIL)

PORT JERVIS PASSENGER YARD -

&
Radio Baae_at?Ne‘yburgm -~ M.P. 45.0
o ol
Radio Base atNervis (Local) - M.P. 87.2



EXHIRIT 8 70 CONRAIL/MNR/MIA/CDOT TRACKAGE RIGHTS AGRREMENY XYTECTIVE 1-1-83
CEPICTING METHOD AND ACTUAL KSCALATION CF PXR CAR MILR AND MAINTEXANKTE
IN ACCORDANCE WITH ARCIION 3,04

1. Car Mile Ratas

..

Indmx YOar cccisvecusvsccnnonsonsasssorsacnaes 1383 1904 1983 1966 1987 1568 19083 19530
Yuar in which Zscalation is Caloulatsd ..... 1584 19085 1906 1987 1588 1909 1950 1991
Base Indax YOAL ..u.eecesrcercanscrrssacnseres 2981 1982 1992 1981 1582 1982 1982 1982
BASS RATE cocvecssencersonanserasncecsrnssess $0.200 30,300 $0.200 30.200 $0.200 $0.200 $0.200 $0.200

Escalation Yormula: Index Year (a) minua
Base Index Year (c) divided Bass Index
Year {c) tires Base Rate (d) plus Base
Rate (d) equals Revised Base Rats to becoma
effective as of July 1 in the Year

in which Escalaticn is Calculated (b)

Actusl Escalation Procedurs
(1) Ysar in which Escalatioo is Calculatsd 1984 19463 15686 1987 1988 1989 1990
which rats will becone effective as of
July 1ist of that ysar.
(2) INdEX YOAD corccnsrsacsvsarsasercessss 1903 19684 1988 1906 1987 1908 1989
INAEK veassvsnsunsouncussrovanconseoes 174,35  181.2  1088.7 193 200.4  212.7 b33
(3) Base Index Ysar (1962) ..covesvcescess 181,08 161.90 161.9 181.8 181. 161.8 181.9

(4) ® (2) 21008 (3) ceessvonrnosrocnsseses 3.7  39.4 23,9 31,2 308  50.9  59.2
{5) = (4) d3vidas DY (3) evecsseressrrcasc0.07849 0.11990 0,14771 0,19283 0.23887 0,31439 0.36508

?5) = Base Rate ($.200) times (5) ...ovvved$0.0186 $0.024 $0.03C 30.039 $0.048 30.083 30.073
7) = BABS FALE .couvenvsssssnccerserassr+30.200 30,200 30.200 30.200 $0.200 $0.200 $90.200

(8) Revised Base Rate =~ (8) + (7} .......$0.216 $0.23¢ 3$0.330 $0.239 30.248 320.283 30.27)

1. Maintenance Rates (Flat Rats per Turnout/Crossover)

L.

INAKK YBAT ssrsesasvrassecssccascossssssancescss 3983 1564 1988 1966 1987 1988 1909 1590
Tear in which Escalation is Calculated coceveer = 1984 1968 1906 1987 1960 1389 1990
Dame I0ABK YBAL wevvervatcansansesasarsacnoscce 199 1984 196% 1988 1987 1988 1999 1990
BRSG PATS coevervsnrncasrnonnrsnsssssassnssvanss $3879 $507% 35879 $5879 $3879 $5879 $587% $5079
Bscalation Pormula: Indsx Yesar (&) minus

Base Indax Ysar (c) divided by Bass Index

Yoaxr (c) tioes Base Rats {d) plus Bame

Rats (d) squals Revised Base Rats to become

sffective as of January 1 in the Year

in which Escalation is Calculatsd (D)

Actual Fscalation Procedurw
(1) Year in which Escalation is Calculated 198) 1984 1508 1908 1987 1980 1989 1590
which rate will beccme effective as of .
Jansary lst of that year.
{2) INAEX YOAL +covsvcnancsasvansrsocrcess 1983 1984 1995 1908 1907 1960 1909 1990
INAEK Loorseessvnonvsssssnsresssneess 374.5  181.2  18%.7 193 200.4 312.7 a1 21.2
{3) Base Index Year {1903) ceescesccescass 174,85 1745 17405 17403 1748 1.8 174.5 0 174.8

(4) = (2) BAnus (I) soceeccocosssccrnnnees O 8.7 1.2 16,5 5.9 Je.2 48.5 46.7
{8) = (4) divided DY (3) cocsvrncecenssassd,00000 0.03040 0.06410 0.10602 0.14042 0.21091 0.26540 0.26762

-

(8) = Base Rate (33079) tioes {3) civeevee 30 3216 $In 3833 3673 31267 315687 31373
[7) » BASE RATO ,ucnvensenacossrssaveacacs $5079 35079 33879 33879  $3979 33879 33979 §3079

{8) Revised Dase Rate = (B) *+ {7) ........ $5879 6105 36358 36502 $6732 37186  $T446 37452

Note that in secalating the Kainteoanos Rats the Index Year and Ysar Q:vh:luh the escalation
is caleulated are the sase. BSince the Final Indsx figure for a given calsndar year is not
availanle until the t calendar ysar it will be n-c:;ualw bill the current

setimated basis. It 1s agreed that the current ysar eetima

ySAr oa an
1ing will be lished using the first

quartar forscast of the AAR Azxnual Izdsxss, Whan the Final Indax becomes available in the naxt
calendar the pricr years bil will be retroactively adjusted t0 agree with the Pinal Index.
Thus the 441.2 Index in the Year 1990 for Maintanance is a First Quartar 1990 figure.

XOTX:

The Flat Rate Maintsnance Rate ls

ised of two lncresentst
(1) $35378 Routine Maintsnance (2) $2301 All Othar Maintansnce.
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EXHIBIT 9

The vertical clearances on MTA and CDOT Rail Properties

shall be those clearances set forth- in Metro North Commuter
Railroad Timetable No. 4, effective April 7, 1991, a copy of which
is attached hereto, as supplemented by the following provisions:

I‘

Hudson Line clearances have changed since 1983 due to
the Conrail-NYSDOT funded Clearance Project to permit
bi-levels tc reach Tarrytown. Therefore, all cars up
to 19’4* shall be accommodated between CP75 and MP 6.2,
with specific track restrictiona as noted in Timetable
No. 4.

New Haven Line clearances between CP216§ to CPll2 on Nos.
2 and 4 'Tracks have been reduced since 1983 to 15'0"
open top and 15'2" closed top. The original clearances
of 15’4" open top and 15"6" closed top shall be restored
the next time the track is surfaced, which shall be no
later than June 30, 1995;

Rew Canaan Branch clearances shall be 154" open top,
15’6" closed top;

Danbury Branch clearances shall be:
1@ 0-0 tO MP 12-7 hd 16'2' i
MP 12.7 to MP 23.6 -~ 176"

Waterbury Branch clearances shall be:
MP 0.0 to 8.9 - 17°9"

All clearances for MTA/CDOT Rail Properties listed in
Exhibits 4 and 5 (maintained by Conrail or maintained by
Metro-North for Conrail) shall be those applicable to
the line segment where the particular properties are
situated.

Any new construction over Rail Properties used jointly
by Conrail and Metro North or exclusively by Conrail
shall maintain the applicable state minimum gtatutory
clearance requirements. Any replacement structure,
including bridges, aignal masts etc. shall meet the
applicable state minimum vertical clearance
requirements.

The lateral or horizontal clearances, especially with

regard to high-level platforms, shall be governed by applicable
State~Federal laws and Conrail’s MW-4 Standards.
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LA DAL

Metro-North
ommuter
Railroad

TIMETABLE NO. 4
IN EFFECT 2:01 A.M. SUNDAY

APRIL 7, 1991

FOR EMPLOYEES ONLY

9

R.J. SINIGIANI

3 ') GENERAL SUPERINTENDENT-TRANSPORTATION

e’

- ALLALHMENL

1180-0 Car Restrictions

Hudson Line

M Series cars ars profetted from
operating around 1000 tracks weh
PALIAONrS UNISS RANOrTed Dy the
Train Dispatcher's Offics.

, | Frespit cars 1n xxcess of S0 Isel

Drotidited unkess authorzed by e
Train Dispatcher's Otfice.

...........

Cars higher than 17 . 4 in.
Cars higher than 17 it. 0 in.

.+ Cars higher than 1SR 8 in,
.. .| Cars higher than 14 It, 8 in.

* BHevel cars (TTGX Senes) not highar

than 19 K, 4 in. authonzed between
CPTS and MP25.4 with tollowing
restrictions:
CPY-CP3. Must operate No. 2 track
CPM-LPX). Must operate No. 4 track
South of Bridge Ma. 25.41. Tarrytown-
prodvbited.

Haciom Line

Cars higher than 171t 9 in.

. c::sm_ummuun

Cars higher than 1SRt 4 in.
Cars

rﬂ:f.ﬁwc

15, € in. on No. 4 and No. 3 track
1412, 10in. on No. 2 track
151!.":.%::‘0.”:1&

14 110 i on Na. 2 and Ma. 3 track
151t 8 in. on Mo, 4 track to
130h Sreet
151 41, on No. 1 track 1o
1 treet




EXHIBIT 10

-

STANDARD FORM FOR DETOUR AGREEMENT

Adoptsd by the Association ot American Ralirogds {or its predecessor The American Railway Association),
October 25, 1905 with amendments adopisd Novembar 10, 1910, May 17, 1911, Novamber 19, 1913,
November 17, 1920, May 15, 1924, October 2, 1947, Septembder 3, 1957, July 1, 1967, July 1. 1078,
and January 1, 1984, )

NOTEThia Se/soment should be sscuiod o4 DO ol S50 compeny party iheretd By an S1eciivs eifloer thorsel s thly Hissisd.

]
This AGreement, cucues i custicats botwosn .......c.ovovreeiiireeerereeee e,
B ce e it sttt et aransasen a8 COTROIBLION CTEAlEd 8ND EXIAING UNTOr IR 1AWS O ... . e it

et e ... & corporation created and sx!sting unger the laws ol

Witnessath, Thay,

Whereas, should the raliways of elther party herelo becoms Impassable by reason ol unloreseen occurrences, making detour
movement desirable, sach party hersto Is willing whenever. In its judgmant, the conditions warrant, and subject lo the terms and condi
tions hereinatier sei forih, to temporarily permit ihe irains of the other party, herelnaller referred to as the Forsign Company, 0 be run
over its tracks {Home Company) as a service of accommodation and reciprocation,

Now, Therelore, 1t Is mutuaily agreed by and batween the partles hersto 3s lollows:

1. Whenaver the Foreign Company desires to defour its trains il shall notily the Home Company, the circumslances necassitaling
delour movamaent, betwesan what points, the number 3nd character of iralns and such othar Intormation as may be required by the Horme
Company. Upon receipt of such notice ths Home Companty shall prompily grant of refuse the accommodation requested. The pranting of
the accommodation witl not warrant nor impty the insufancs ol the Foreign Company’s tralns against any of the risks of transportation,
Aor the assumption ol Habillty therefor, by ihe Home Company. In the event of refusal (o grant such permission. the Forelgn Company
shaft have no ciaim of any nature against the Home Company by reason of such refusal,

2. The Foreign Company, il granted such pearmission, shalf run its trains batween the points designated over the (racks of the
Home Company, using, uniess otherwise agreed batween the pariies, [1s own engines, 8ngine crews and train crews fully conversant with
the Standard Code of (he Association o} American Raliroads, bul always with a pilot or pligts (not more than one pliot tor each Foreign
eNQing Crew Or 11ain Crew. DOT MOre than two 1or any one Irain), to be furnished by the Home Company, and subjact to all the rules ang
reguiations ol the Home Company, and the ordess of its 1rain gispalcher,

in case, by mutual apreemant, the Home Company shall lurnish engings and engine craws 1o hayl, heip or push trains ol the
Foreign Company, or in case. without mutuaf agreement. it bacomes necessary, by reason of lailure of the Foreign Company's engine to
handie 113 1rain at speed required by the Home Company, o 1or other cause {including loreign angine not baing aquipped with train controt
of cab signals) for the Home Company 1o furnish engines and engine craws 10 haul, heip or push trains of the Foreign Company, it may do
S0, and except at l1s option, without relgasing pilol or pilots previously assigned 10 the train.

3. The Foreign Company, It granted such permission, shah promptly, upon presentation of bill, pay to the Home Company tor
trackage. ine sum ol 33,.00°, par irain mile, or iraction iharent [a light engine 10 be considered as » 1rain), with minimum rackage charge ol
$56.00, tor sach train gatoured. The Foreign Company shall 3iso reimburse the Homs Company for any extra sxpensaes incurred by tha
smployment of additlonal operators, gispatchars, ac othars, or overtime paid any empioyes rasuiling dlrectly from the detour rnovement,

On the request of the Foreign Company cars bad ardered out of detaured trains may be detoured ynder the terms ol this Agree-
mant, except that thers shail be psid by the Foreign Company in 1ull for such sarvice $.90 per car mile tor each Irgight car and $1.35 per car
mile for each passenger, baggage, express or sleeping car, car mileage and per diem as 1o 8il such cars 10 be assumed by the Foreign
Company,

The costs ol labor as referred 1o in this Agresment Include actual wages plus saditives according to joint facility accounting proce-
dures ol the Home Company. Addiions! charges lor other sarvices renderad and supplles lurnished by the Home Company shalt be
charged 1o 1hs Foreign Company at the rates spaciited balow.

' When engine is furnished
8y By
Forsign Company Home Company
- Sec. 2, Par. 1 Sec. 2, Par. 2
(a) Perlocomotive umt mils, including M mitsage 1o and Irom poim o) Service®* PN None $5.78
(B} Perengine turned on tUIMLADIS Of wyYB® " ..., . ... .0 i iirvirarrarissrserannans 3$5.50 None
(€) Per carturned on TUMntaDI® " L . i it i e e e $5.50 $5.50
(O Pertrainturned ONWYe " . . . ... iiaivssnnreroenernereriorrvsnacans $17.00 $17.00
9 Fusl...c.c...ocivninns . sene None
N Other engine suppllos Cremaaer e wese Nons
i Olhnnumwpph»............................. were b
(h} Enginehouse 6xpenses ... .......vuvinerensen, i Nane
M Engine repairs . ....... s “ren None
Uy Plotls, Including deadhead or Iigm ml!olga 10 and Grom poini ol service, and Iurmsrwd
In accordance with Saction ¢, paragraphs 1and 2 .,............ sons sres
X} Crews lurnished, 1tain or sngine, including dnchud or light milsage 10 and
from point of service . ... ..... e e e e meee e
{} Bridge, lerry, terminal, trackage or swm:hmq charqes assesseu oy omer carners
in connection with handling detoured trains . e e ety Contract or taritt Contract or 1antl
» rates rates

© Inciudes wages ol car INSPECIOrS inspeciing cetoursd trains at reguiar inspeciion points.
°* Includes uae of engine, lust, ane supplies but excludes crew,
*°* No muleage charge 1o be included, .
**** Costs pius aoditives according to the joint fachity accounting procegures of (he Home Company.
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l -t -
Wt——— i “;- ‘sam——g )
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! 3
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. OTHER, .
l

Codes | bo used above — RB-Roller Bearing FB-Friction Beanng DEST«Desiroyed NLiU-Homa Load Up HOW-Home Ga Own
wneals R-Ropmr And Rolease B-Empty L-Loaged TTranslerred STD-Forward to Destination LL-Loat Loading

Higtrway Qrane. Wruck Damage To Roliing Btock § Train -
Truck or Wreck Traln Cost of WraokIng $ e Engle) ~
(Undenine Ona)'
9ECTIO l-cwur of Accident
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Car Repagman Helper Laborems
SECTION|! v—-o.m‘m Contractor Wrack Force, Equipment and Time
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BBCTION V—Traiir Brew Asaisteance
O Train Grew Ass 1t You, Cruw Symbol e L0C0. N, Bngr.
Conductor Astistance Time Began at and Ended at
SECTION Vi—Wrsok Train Consiats

(11 Applicaple, Snow Type and Number of Cars tn Trein, Amount of Fusl Consumed by Oerrick and Numbaor of Meals.)

1. Onnlm{t of thie mepon to e anpt on fite at Shop 2. Copy 10 ba sent to Manuger-AAR Sarvices, Phils., PA 3. Copy 1o Lo
attached t9 the bllﬁl»p repalr card for cach car invoived.

{(TILE)
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EXHIBIT 12
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132 a. “AD ‘contracts for design, construction, services and mstenals
pursuant to this title of whatever nature and all documents soliciting bids
or’ proposals therefor shall contain or make reference to the following
pmmmu v PR
i:'()) The contractor will not dncmnmate agnmst emplayees or appbunta
for employment because of race, creed, color, national origin, sex, age,
disability, or marital status, and will undertake or continue existing pro-
grams of affirmative action to ensure that minority group persons and
women are afforded equal opmrtumty without discrimingtion.. Such pro-.
grams shall include, but not be limited to, recruitment, employment, job.
aasignment, promotion, upgrading, demotion, transfer, hyo , termipation,
rates of pay or other forms of compensation, and selections for training or
retraining, including apprenticeship and on-the-job training. . . . .

(‘ i) At the request of the New York city transit authority, the metropoh—

tan transportation suthority, and their subsidiaries (hereinafter referred to
as the authority), the contractor shall requeet each employment agency,
Jabor union, or authorized representative of workers with which it has a
collective bargaining or other agreement or understanding and which is
involved in the performance of the contract with the authority to furnish a
written statement that such employment agency, labor union or representa-
tive shall not distriminate because of race, creed, color, national ongin, sex,
age, disability or marital status and that such union or representative will
cooperate in the implementation of the contractor’s obligations hereunder,

(i) The contractor will state, in all solicitations or advertisements for
employees placed by or on behalf of the contractor in the performance of
the contract with the authority, that all qualified applicants will be afforded
equal employment opportunity without discrimination because of . race,
creed, color, national origin, sex, age, disability or marital status.

‘(iv) The contractor will include the provisions of subparagraphs ()
through (iif} of this paragraph in _every subcontract or purchase order in
such a manner that such promious will be binding upon each subcontractor
or vendor as to its work in connection with the contract with the authority.

b. The authority shall establish procedures and guidelines to ensure
that contractors and subcontractors undertake programs of affirmative
action and equal employment opportunity as required by this subdivision. 1
Sach procedures may require after notice in & bid solicitation, the submis-}
sion of an affirmative action program prior to the award of any contract, or ]
st any time thereafter, and may require the submission of compliance

reports reiating to the operation and implementation of any affirmative:
sction program adopted hereunder. The authority may take appropriate i
action including contractual ssnctions for non-compliance to effectuste the

provisions of this subdivision and shall be ruponn‘ble for momtonnz ,
compliance with this title.

Ve mete mie a se e eme——
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14. (aXi) 1n the performance of projects pursuant to this title minorityi
sod women-owned busineas enterprises shall be given the opportunity for;
meaningful participation. The authority provided for in this title shall
establish measures and procedures to secure mesningful participation and !
identify those contracts and items of work for which minority and women-
owned business enterprises may best bid to actively and affirmatively -
promote and assist their participation in the projects, so as to facilitate the §

—awurd of a fair share of contracts to such enterprises; provided, however,1
that nothing in this title shall be construed to limit the ability of the
authority to assure that qv.a.hﬁt;l ed minorityFand women-gwnedf business |
enterprises may participate in the program. For purposes hereof, minority |
business enterprise shall mean any business enterprise which is at least
fifty-one per centum owned by, or in the case of a publicly owned business, !
st least fifty-one per centum of the stock of which is owned by citizens or

ent resident aliens who are Black, Hispanic, Asian or American
f:dian, Pacific Islander or Alaskan natives and such ownership interest is
real, subatantial and continuing snd have the authority to independently
control the day to day business decisions of the entity for at least one year;
and women-owned business enterprise shall mean any business enterprise
which is at least fifty-one per centum owned by, or in the case of a publicly
owned business, at least fifty-one per centum of the stock of which is
owned by citizens or permanent resident aliens who are women, and such
ownership nterest is real, substantial and continuing and have the suthori- -
ty to independently contro! the day to day business decisions of the entity
for at least one year. o ..

The provisions of this paragraph shall not be construed to limit ﬂm’
ability of any minority or women-owned business enterprise to bid on nny;
contract. . 4

(d) In the implementation of this subdivision, the authority shall consider |
tompliance by any contractor with the requirements of any federal, state,
.. .or Jocal law_concerning minority and women-owned business enterprises,
which may effectuate the requirements of this subdivision. If the authori- 1
ty determines that by virtue of the imposition of the requirements of any
such .law, in respect to capital project contracts, the provisions thereof
duplicats or conflict with such law, the suthority may waive the applieabili-
ty of this subdivision to the extent of such duplication or conflict. . - . |
 (iii) Nothing in this subdivision shall be deemed to requirs that overall
stats and federal requirements for participation of minority and women- 1
owned business enterprises in programs suthorized under this title be
:ppﬁedw&houthgzxdwbaldrcumunmw:nm«uarmm‘
mmunﬂk LR B . —_— . . Lek e 6 4 . P wers Akl

I (b) In order to implement the requirements and objectives of this aub-din-’
sion, the authority shall establish procedures to monitor the contractors
compliance with provisions hereot, provide assistance in obtaining compet-
ing qualified minority and women-owned business enterprises to perform
contracts proposed to be swarded, and take other appropriate measures to
! improve the sccess of minority and women-owned business enterprises to
these contracts. . ‘ co -

{As smended L.1986, e. 929, § 29.)



{1) The Parties shall comply with the Regulations of the
United States Department of Trnnaportation {Title 49, Code of
Pederal Regulations, Part 21) issued in implementation of Title
VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C.
2000d to 2000d-4, as applicable, which are hereby made a part of
this Exhibit.

. (2)(a) Por the purpose of this section, "minority busineés
enterprise” means any small contractor or supplier of materials
fifty-one percent or more of the capital stock, if any, or
assets of wﬁich is owned by a person or persons: (1) who are
active in the daily affairs of the enterprise, (2) who have the
power to direct the management and policies of the enterprise
and (3) who are members of a minority, as such term is defined
in subsection (a) of Conn. Gen. Stat. 32-9n; and "good faith"
means that degree of diligence which a reasonable person would
exercise in the performance of legal duties and obligations.
"Good faith efforts™ shall include, but not be limited to, those
reasonable initial efforts necessary to comply with statutory or
regulatory requirements and additional or substituted efforts
when it is determined that such initial efforts will not be

sufficient to comply with such requirements.

For purpose of this section, "Commission" means the

Commission on Human Rights and Opportunities.



(b)(1l) The Parties agree and warrant th;t in the
performance of this Agreement the Parties will not discriminate
or permit diascrimination against any person or group of persons
on the grounds of race, color, religious creed, age, marital
status, national origin, sex, mental retardation or physical
disability, including but not limited to, blindness, unless it
is shown by the-Partiea that such disability prevents
performance of the work involved, in any manner prohibited by
the laws of the United States or the State of Connecticut. The
Parties further agree to take affirmative action to insure that
applicants with job related qualifications are employed and that
employees are treated when employed without regard to their
race, color, religious creed, age, martial status, nationai
origin, ancestry, sex, mental retardation, or physical
disability, including, but not limited to, blindness, unless it
is shown the Parties that such disability prevents performance
of the work involved, (2) the Parties agree, in all
solicitations or advartiaemenés for employees placed by or on
behalf of the Parties individually, tc state that it is an
raffirmative action-equal opportunity employer® in accordance
with regulations adopted by the Commissian; (3) the Parties
agree to provide éacﬁﬂidbbr union or representative of workers
with which the Parties have a collective bargaining agreement or
other contract or understanding and each vendor with which the
Parties have a contract or understanding, a notice to be
provided by the Commission advising the labor union or workers’
reptesentative of the Parties’ commitments under this section,

and to post copies of the notice in conspicuous places available .



to employees and applicants for employment; (4) the Parties
agree to comply with each provision of this‘section and Conn.
Gen. Secs. 46a-68e and 46a-68f; (5) the Parties agree to provide
the Commission on Human Rights and Opportunities with such
information: requested by the Commission, and permit access to
pertinent boocks, records and accounts, concerning the employment
practices and pgﬁcedures of the Parties as relate to the
provisions of this section and Sectién 46a-56. 1If the contract
is a public works contract, the Parties agree and warrant that
it will make good faith efforts to employ minority business

enterpriaaé as subcontractors and suppliers of matarials on such

public works project.

(¢) Determination of the Parties’ good faith efforts shall
include, but shall not be limited to, the following factors:
the Parties’ employment and subcontracting policies, patterns
and practices; affirmative advertising, recruitment and
training; technical assistance activities and such other
reasonable aétivities or efforts as the Commission may prescribe
that are designed to ensure the participation of minority

business enterprises in public works projects.

{d) The Parties shall develop and maintain adequate
documentation, in a manner prescribed by the Commission, of i;s

gocd faith efforts.

(e) The Parties shall include the provisions of subsection

(b) of this section in every subcontract or purchase order



entered into in order to fulfill any obligation of a contract
with CDOT and such provisions shall be binding on a
subcontractor, vendor or manﬁfacturer unless exempted by
regulations or orders of the Commission. The Parties shall take
such action with respect to any such subcontract or purchase
order as the Commission may direct as a means of enforcing such
provisions iﬁci;ding sanctions for noncompliance in accordance
with Conn. Gen. Stat. Sec 46a-56, as amended by Section 5 of
Public Act 89-253; provided if the Parties become involved in,
or are threatened with, litigation with a subcontractor or
vendor as a result of such direction by the Commission, the
Parties may request the CDOT to enter into any such litigation

or naegotiation prior thereto to protect the interests of CDOT

and CDOT may so enter.

(£) The notice provisions of subparagraph (b)(3) above
apply only to those vendors, if any, that are intended toc be

used in fulfillment of obligations under this Agreement.

(3) If applicable, this Agreement is subject to the
provisions of the Goyernor!ﬁ'sxeggtive Order No. Three
promulgated June 16, 1971 and, as such, this Agieement may be
cancelled, terminated or suspended by the State Labor
Commissioner for violation of or noncompliance with said

Executive Order No. Three, or any state or federal law

.concerning nondiscrimination, notwithstanding that the Labor

Commisasioner is not a party to this Agreement. The Parties to

this Agreement, as part of the consideration hereof, agree that



[ g

i
the attached Executive Order No. Three is incorporated herein
and made a part hereof. The Parties agree to abide by said
Executive Order and agree that the State Labor Commissioner
shall have continuing jurisdiction in respect to performance in
regard to rnondiscrimination, until the hgreement is completed or
terminated priq; to completion. The Parties agrée, as part
conaideratio; hereof, that this Agreement is subject to the
Guidelines and Rules issued by the State Labor Commissioner to
implement Executive Order No. Three, and the Parties will not
discriminate in employment practices or policies, will file all
reports as required, and ?ill fully cooperate with the State of
Connecticut and the State Labor Commissioner. A copy of said

Guidelines is attached and hereby made a part of this Agreement.

(4) If applicable, this Agreement is executed subject to
the Goverﬁor'a Executive Order No. 17, a copy of which is
attached hereto and is hereby made a part of this Agreement.
Governor'’s Executive Order No. 17 requires, inter alia, that all
contractors and subcontractors shall list all employment
openings with the Office of the Connecticut State Employment
Service in the area where the work is to be performed or where
the services are.to be rendered. Faillure of the Parties to
conform with the requirements of the Governor’s Executive Order
No..17 and an} orders, rules or regulations issued pursuant
thereto, shall be a basis for termination of this Agreement by

CDOT.
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' STATE OF CONNECTICUT
ORI BXCLLENSY . -
THAAS J. HESXILL
COVENHOR

EXECUTIVE GRDER MO. THREX

WHEREAS, 3ections 4.41d (b) and 4-{1ds of che 1969 supplement to the general ataructes require nondiscriminacion
state contracts and subcontracts for constTuczion on public duildings, other public works and goods and ssrvices

.

clauses In
and

WHERCAS, section 4.a8le (c) of the 1989 supplement to the gensral stacutss requires the libor departasnt to
envourage and eaforce compliance with taid pelley by doth ewployers snd labor uniens, and to promots equal omp loysant

epportunicies, ind

R WHEREAS, the governasnr of this state recognizes the dut'y snd deairabilicy of Its-leaderahip in providing
equal roployment opportunity, by implesenting thess laws, . . .

. NON, THEREFORE; I, THOMAS J. HESKILL, Gavermor of che State of Cannecticut, acting by virtuse of che authority
vested {n we under section tvelve of articls fourth of ths comatitution of the state, i3 supplementad by section 3-1 of e
gensral atatutes, do hercby ORDER and OIRECT. a3 follows, by this Executive Order: :

1

The labor commissiomer shull be veavonsible for the adninistration of this Crder and shall adeot such resulations
33 he deens neccizary and appropriate [0 iChieve the pusposes of this Order, Upon the proeulgacion of tArs Oraee, the -

cownissioner of finsnce and control shall i33ue & directive forcthwith to 411 state sgencies, that henceforth all atate con-
EracTs ind JUCCOALTICTS (0T COnsCruction On pudlic ingy, other public wvorks ang goody and services shall contain 2 770
vizien rendering such contzact or subcontIict subject to this Order, and that such contrict or subcentract mav be cancelled,

terminated or suspended by the labor commissioner for violation of or noncospliance vith this Order or state or federal laws
concerning nondiscrisination, notwicthscanding chat the labar commissioner £y ot 3 party to juch ceontract or subcontrace.

. 11

Each contractor having 3 centract concafning the provisions prescribed in section 4-1142 of the 1963 smplenent
to the general stacutes, saall flle, and shall cause esch of Wiy subcontractors to file, cownliance resorty wicth the con.
tracting agency or the labor commwissioner, 33 3ay be directed. Such rrports shall be filea vitRin such Times and snall
CINEILN such informacion 33 10 cwploywent policies and deatisticy of the comtractor and each subcontractor, and 3hall be
in such forn 33 the labor commizsioner aay prescribe. JMdders or prospective contraciors or subcontracTors asy be reguired
o state vhether they have participated in any previous contract subject to ths provislony of chis Order or any preceding
similar Order, and in chat event to submit on bdehalf of theaselves and their proposed sudcontrictors compliance rrports
prior to or a3 sn initial part of their bid or negotiation of 3 contracd. ’

111

Mwnever the contracsor or subcontractor Mas a colleczive barprining sgrecment or other contTact or understanding
with 3 labor ortanization OF cp(oyment ALency 33 defined in seczion Jl«112 of the genera] statutes, the coavllance retors
Inall i1deniszy tae 3aid orzanitation or agency and the contrTacting irency or the labor cormissioner mav Troguire 3 cizmliancy
TEZUrt to he filed wilh Lhe Concraciing afency or tie lagor cosizssioner, 33 aay oe directed, dY 3Uch UYaniiation or Jgeacy,
3:encd DY an 3UCHOTIted DEZICEr Or JRENC OL such organization or agency, vith suovorting {nformaction, to tne ecfecs chac the
S1ENeT '3 Iraciites 3na DOlicies, including bul hot lilites 20 aatters concerning personnel, (raining, ‘AvDrenticesniy. sepder-
313, Jrievance inp reorescntation, and vorrading, do not discrininace on prounds orf race, color, relifious creeo, »ge, e,

ar nstiopal OTifiN, OF ance3try of any inaivigual, and that the sioyer will eicher affir=acively cooverate in the izolezen.
ine tsrmy

tation af the sailey and srovisions of this Order, or tlat 1€ comsents and ICTEE Chat Tecruitlent, eplovment anc
aNg cOnditiony O eovioyment undcr Che DIUOASed Contyacst Inal] 0¢ iR 3CCOTUAACE viEn the QUISC3Ies ARG DTOVYgicay 3% INe TPl
w '

The labor covmissioner aay by reeulation exexpt certain clayses of concracts, subcontTacts or purchase order
¢zom the izplesentation of this Order, for standard commercis].supplies or raw materials, for less than 3pecified amounts
of soney or nunbery of werkary or for yubcontragzery Selow & specified zier. The labor . commissioner aay also provide by
requlation for the exeaption of facilities of a contTacsor vhich are in il respec 3 aeparite and distine: froa sctivities
o! the contraciar related t3 the perforaance of the 3tats comtract, prgvided only that such exempgion will noc [nterfere
with or iovede the {zpleaentation of this Order, and provided furcher, that in the abience of such n exemprion, all faci-
tities shall be covered by the provisions of this Order. . . .

v

Each conctracting agency shall be primarily responafble for obtaining compliance with the regulations of the
1abor cowmizaioner with Teapect to contracts entered {nto Yy such agency or ity contractora. All contractiag agencies
3021l cowply with the terulations of the labor comissioner in discharping their primary responsibility for securing coa-
pllance w°h the provisions of contracss and othervise vith the terms of thiy Order and of the reyulations of the labor
cownizzioner lasued pursusat to this Order. Ther ars directed 35 cooperste vith the labor comissioner and to furnish the
1abor commissloner such infaraation ind ayslstince a3 he may requise {n the performance of his funcsions under this Ovder.
They sre further directed o appoint or deslgnate frow among the personmel of esch agency, cowpliance ofZlcers, whoae
duty 3hall be to sevk complisnce with the objectives of this Order by conferencd, cenciliation, wedistion, or persuasion,

A4

The labor commissioner way investigste the solovesnt prictices and grocwdures of any state €ontracidr or jube
contracror and The oTACCicE) ana ocilcies Of ity Labor oryanization or eaPLOTwen: 3[¥ACY MeTtinivave 0e3cTiees, Celiliat
T0 _ewnlovmenl unaer LNe 3TaLe CONMLTICT, 33 COMCXTRNY Jonaiscrimination by sueh argsnization or sgency 33 hereinscove ded-
€T18ra, OF KA® (3DOT cowmisssonar mav injciate such {nvesrizurion by the sowyooriite contrict svency, £o derrraine whether
or net the contrscrual provisiony Rereinabove Jpeciiied or SEATULES OF tha 3tate respeciing Chem nave Heen violated, Such
iavescigation snall be conauctea in sccordance with the wrocedures sitaclisnen 3v tae Tas0r cmunomr.am the tavestls

zttin; Agency shat] TepOrt Lo the LaooT CUSRIIZLONET INY ACIign Iasen OF IeCOMBENdsd, -
: . . vz

The labor commlsszfoner shall recsive snd lavestigate or cause to be {nvestigaced cowplaines by eaployess ot
ewployees of 1 3tate contTICIOT OF IUbCINITACIST oF Iw=aers or applicants for memberahip or apprenticesnip
or training in 2 labor orgamization or cwployment agency hervinabove deseribad, vhich alleye discrininscion contvary to the
contzactual provisions specifled hereinabove or stite statutes requiring nendiscTiminacion in e=ploysent opporTunity. 1s
this investigerion i3 conducied for she labor crmaissioner dy 2 c2meTacTing agency, that agency shall repers to ihe Isbor
cowmissioner what action has bDeen taken Or i3 Tecommended with regard s such complaints,

=l

PTOspeciive



-vIry - .

The labor cowmlysionsy 3hall vae his but efforts, directly and thr-ough cmmcunx agencies, other intevestrd
faderal, 3tate ocsl sgencisy, contractors in other available {natrimentslities, Including the commission on human
rights 3nd opportunities, the executive commitise on Moman righty and opportunities, and the appreaticaship council usder
1ts mandate to provide sdvice and counsel to the laboar commissioner in providing eous} cwplovesnt ovportunizies to all
“anprentices and tu previde Tralining, swoloywent snd uwyridin ities for dlssdvantaged vOorkery, in accordans with
.wcuon T1-31 (4) os the 1389 3upplement o the general 3TETUtE3, 1O cAuse any IABGY OFTAALIATION OF any rwolovment sgency
whose sembers ire snguged In work under yovermsent contracts or referring VOTKeT3 OF providing OF SUPETYi3iNg Ipprentice-
3AAp or training fof or in the courde of work under & stite contyact or subcontyact_te cooperste in thy isvlessntatios
of the purpeies of this Order. The labor comsissioner shall In appropriste cases notily Che commiszion on human TIgACS
and oppartunitles or other appropriste state or federal asgencles vhenever it hxs resson to believe that the practices of
say such mluhaf:on or agmcy violats squal swployment oypomaity requiremants or stats or federal law, .

. Ix . . . _, .
’ " The labor comsissioner or apy sgency o{ll:u' or ewployes in. d\- executive branch designated by’ nguhtian of
the labor commisaioner may hold auch hearings, public or private, a3 the labor commissioner uy desen advizsble for cosp-
plisnce, enforcemsnt or educxtional purposes under thisz Order,” . . . | .
.. - X .

' (s} The labor commizsfoner any bold or ciuse to be held ‘hearings, prior to imposing ordering or yecommendling
the impositien of penaltivs and janctioens under this Order, Ho order for disbarment of any contracter fyom further state
contrscts shall be made vithout affording the contractor an opportunity for a hearing, In accordance with such repulations
a3 the labor coniasimcr may sdopt, the commissioner or the appropriate :ontn:xing sgency way

(l) " Publish or cause to be publiahed the names of contractors or labor ergsnizations or nrplornat

agencies as hersinabove deacribed which it hay concluded have.cowplied or failed to cowply with
. the praviaions of this Order or the requistions af tbc labor cn-haioner in implementing this
i order,

(2) fecommend to the commission on human vights and opportmities that in cases in vhich thers i3
substantis] or material) viclstion or threat thorrof of the cemtractual provision or related
state statutes conceyned herein, approprisce proccodtnp be dreught to enforce thew, includ-
ing proceedings by the commizzion on its ovn motion under chapter 543 of the gemaral starutes
and the enjoining, within the linictactions of applicable law, of organizations, individuals or
groups vho prevent directly or indirectiy or seek to prevent Air«:ur or mdir-ctlr compliance

with the provisions of this Order,
(3) Recomsend that criminsl procvedings be brought under chapter 939 of the gemaral statutes.

(4) Cancel, torminsce, suspend Or Cause to be cancelled, tzrainated, or suapendsd in sccordance
with law any contract er my portion or portiens thereof for fallure of the comtractor or
subcontractor to comply with tha nondiscrisination provisions of the comtract. Contracts may

Lt be cancelled, tarminated, suspended zbiyolutely or their continuance conditioned upom & pro-

gran for future compliance 1yprwul by the contracting agency.

(3} Provide that any contracting agency shlll refrain from entering inte sny fuﬂher contracty or
extonsions ar modiZicationa of existing contracts with any contractor unti] Ae has sstdafied
the laboy comaizsionor that he has extablished and will carry cut perionnel and exployment

pelicies complifant with this Order. .

(6] Under reyulations prescribed by the lidor comsisaioner each comtyacting umc’r shall make
rossonable »fforts within a Teasonable periad of time to secure cowpliance with the cmtract
previsions of this Order by methods of e ence, conciliation, medistion or persuxsien, before
ather procecdings shall be instituted under this Order or ht{cre 3 3tate contract shall be can-
celled oy terminated In vhole or in part for failure of the contracter of subcoatrscior to come
ply vith the contract provisicns of state statute and this Order,

(%) Any concracting sgency taking any agcion authorized by this Order, whc:h'tr on itr owa motion or s direc-
ted by the labor comsissionsr or pursuant to his regulations shall promptly not{fy-hio of such sction. ¥henever the lader
commissloner makes & detoraination under this Order, he shall prowptiy notify the appropriste contracting sgency wnd other
Intervated federsl, state and local agencies of the aciion recowmended, The state and local agency or sgencies shall take
3uck action and shall report the results therref to the labor cosmissfoner within such time as he 3hal) specify.

X1

If the labor coemissicner 3ball 30 direct, comtracting agencies 3hall not enter into contracty with any bidder
or prospective contractor unless he bas sstisfactorily cowplied with the provisions of this Order, or submits s program for
cowpllance acerprable to the labor commissioner, or If the labor commizsioner ao authoriies, to the couctrscting agency.

‘ ’ x11

Menever 3 contracting agency cancels or terainates s congract, or 8 cootractor has bswn disberrvd froe further
govermment contracts because of noncowplisznce with the comtrict provisions wieh regard to nondSscrimimacion, the labor com-
wissioner or the contrscting agency shall vescind such disbarment, upon the sstiafacticn of the labor comsissioner that the
contTacIor has puryed himself of such noncowpliance and will thenceforth carry ok peracnns] and meploywent policies of poa-
diserimination (n compllance with the m\rhln of this Order. .. . .

. X111 .

The Llabor comeissioner may delegate o any officwr, agency or swployws Ln u- rucmhw bnach uy t\aczioa or

duty of the labor cowmissioner under this Order except Juthority to promulyste regulations ef a gwoers) aanirs,
Iy .

This Executive Order yupplesents the Exrcutive Order iasued on Septesber 2! 1967, ALl regulations, orders, Ine
atructions, deaignstions and other dirwctives 133ued herstofore in these presmizes, including thase fssued by tiw heady of
various deparimenty or agencies under or pursuant Yo prior order or atatute, shall resain in full forca and effect, Unless
snd unti] revoked or superseded by appropriate authority, te the extent that they are not Inconsistent with this Ovder.

This Order shall become effective thirty days aftar the date of thia Ordcr.

Dated 3t Harrford, Connecticut, this 16th day-of Jume, 1971, ’ﬁ, /V

OVERROR
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CUIDELINES AND XULES .

OF STATE LABOR COMHISSIONER.
THPLEMENTING COVENNCR *S EXECUTIVE .
QROER MO, THREE :

PERSONS AND FIRKS SUAJECT TO EXECUTIVE GROEX NG, THAZE AND CUIDELINES ANO RULES.

a, Every contractor, or subcontractor 13 defined la Sec, 1 hareof, suppller of goods or services,veador,
bidder and pruspective contractor oresubcontracter, having ten or mors employves 13 defined i Sec, ) of thess
Guidellnes, having or sntering Into or bidding to enter into any type of contractual relationshlp with the State of
Connecticut or any of [ts agencles, boerds, comissfons, departaenty or officers, and if the conslderation, cost,
Jubject matter or valus of the goods or services excasds $3,000,00, shall bs subject to the Govermor’s Lxecutive
Order No, Three and these Culdelines and Rules,

b. 2 copy of the Covernor’s Lxecutive Order No. Thres and of these Guidellnes and Rules shall be
avallable to euch 38id contractor, subcontractor, supplier, vendor, Bidder amd prospectivs contractor and sudcontractor,
and the .ald  zecutive Order No. Thres and theze Guidellnes and Jules-shall be lscorporsted by raference ind ssde 3
part of the contrace, 38 ordsr, sgressent or doqument coacerned. A copy of the) Execucive Order and of thess -

Guidellnes snd Rulss shall de furnished to a contracting party or bidder en requust, .

. €. All pesrsons, partmerships, asseciacdions, firms, corporstioms and other mtities baving less than ten
ewployees 33 defined {n Ssc. 3 ac the tine of the bid and executfon of the contract and contisuing thruugh the perfor-
mance of the contract are sxempt from the provisions of the sald Executive Order and these Guidelines ind Rules. All
contracts, Jubcontracts, purchase orders und agressents vhersin the considerition i3 15,000.00 or less skall be zrapt
from Lxecutive Order No, Thres and frow thess Cuidelines and Rules,

SEC. 1,

.

SEC, 2. SUBCONTRACTURS .

As used herein, subcomtrictors are peyapma, pareaerahipa, saseclacions, firas or corporstions or other
entities having concractual relacionship with & concractor who In turn has 3 contract with the State of Connscsituc or -
any of Ity sgancles, boards, commissfons or departsents, Subcontricters below this tier are ezespr frus the Cxecutive

Order and from these Guidelines and Rules.

SEC., 3 EHPLOYESS,

A3 used herein, esployees are persons vorking full or part-tise Lrvespective of personnel clrasification
whosc vages, 3alaries, or carnings are subfect to the Federal Inyurance Comeribdurian Act and/or to Federal witrholdlag
Tax 33 a matger of law (vhether ia fact or not any acsual withholding occury La a given cass], In an ewployee-emloyer
relatiunship 3t the time of bid, contrict execution, or offer or accrptance, and/or during any tise thereafter during

the existence of the perfurmance period of the contract to the cancluajon thereef.
SEC. 4, REPORTS.

. Prior to the cxecution of the contyact or prior to accepiance of 3 did, a5 the case asv e, the contrace
tor, sudbcontractor, bldder or vendor shall Zils 3 repore with the Stage labor Commissloner, which repars shall de cszplete
and contain 3ll of the Information thersin prescrided. The rrport shsll be on Form 8.0, 3.1, 2 facsioile of shich iy
attached hereto and aada 2 part hereof, or in lisu thereof the contractor, jubcontractor, bidder or vezdoT skall sbeis 3

detailed report containing all of the information required in Fors .0, 3.1.
5, The tabor Commiysioner say require the filing of additional reports prior to final payaent or prior
to any reneval or extension of the. contric: and during the duration of the cont7act 3t 3uch tines 33 the Coasussioner

way, in his dlgeretfon, fron tioe to tioe decn Asceszary., The lidor Cormlasioner x3y require the {iiing of ac2itional
infornation ot reports, snd the contrictor, subcontrsctor, Mdder or verdor shall furnish said Infermstion or reperis

wvithin the tises presctibed by the Labor Commizafoner,
c. The Labor Comsiagioner nay, 3t his discretion, sljo.require timely statiztical reports on the numer
of ainoTity rwployees esployed of to 3¢ emplayed in the performance of the contract, and the tabor ComaiszioneT say de-
fine such minoricy groups or persons, .
d, Rrports filed pursuant to chese Guidslines und Rules in inplesencation of Efecutive Order ¥o, Thres
are not pudlle records ubjec: to public lnspection, but aay be {napected only by faderal and state officials having
jurisdiction snd suthoricy to {nvestigate astters of this typs. All feders] amd stace agencies empovered By l3v 1o
investigate matrers rrlating to Executive order No. Three shall have access to theae reporta for imsgection or copring
during reqular dusiness hours, '
¢. Any verson vho wilfully, wantonly or through segligencs dustrors or perajts to dr deasroved, aliers or
allows to be altersd sfrer £iling, any rreeorts submitced in compllance herewich shall Be subject to penaltias 33 pre- -

scribed by lav,



.

sEC. 8. MANOATORY CLAUSES IN DOCUMENTS.

3. All eoncrscts shall contain the folléwing provislons verbatim: ) ]
This centrsct 43 subject to the provisions of Lxecutive Order Ho, Three of Coverncr Thosas J, Messild
prowslgated Juns 18, 1971 and, 33 such, (hls concrsct may de cancelled, tersinaced or susrended by

the stacs labor commissloner for viclation of or nonconplisnce with said Executive Order Yo, Three, .
or any state or {ederal lav concerning pondiscrisination, notvithatanding thac the labor commissioner
I3 sot a party to this comrracc., Tha parties to this contract, 23 pert of the considerzcion derrof,
agree that sald Ixecutive Ovder Ho. Three 13 Incorporated Rervin by refevence and made 2 part hereof,
The parties agres to sbide by 3aid Lxecutive Ordar and syree that the state labor commissloner shall |
have continuing jurisdlction Ln respect to contract psrforsance in repard to nondiscrimlasclon, encil

the contrace 13 completed or cerminsted prior to cowpletion,

The (contracter), (subcontraccor), (Bidder), (vendor) agrees, a3 part consldsration Bersof, that this
. (order) {comtract) {3 subject to the Guidelines and Rules i3sued by the stace lasbor comaissionsr to is-
lement Lxecutive Order No. Three, snd that he vill not diycriminate in Ms ewployment prictices or

policies, will file all repores 33 required, and will fully cooperace with the State of Connsetlcuc

and the stats labor commissioner. R

These provizlons ate in addition to and not fn tiew of other clauser Tequired by law.”.
* N.3. The above peragraphs contain requirements addicional *o those et forth in July 16, 1571 ‘
dirsceive to stice egencins, R B

b. Every purchass order or like forn submitted by'a vendor +r bidder, 33 appllcable, 3hall contaln
the following clause verbatim: :
Yendor agrews, a3 part of the conifderation hereof, that this ovder {3 subject te the provisions

of Executive Order Ho. Thres and che Guldelines and Rules lssued By the labor Commizsionsr lsple. -
aencing yald Order 33 to nondlscrimination, and vendor agrees td cowply therewith.

¢. nere preprinced contrect forss have besn prescribed by federal authoricy and the rules of the frder:)
agency prohibic the alteration thercof, the complisnce officer of the State igency concerned shall subsit to the Labor
Commissioner 3 yuggested short forn or addendus accrptable to the federal agency, and in 3uch cases, after spproval by

the Labor Commissioner, snid clause may be rudstituted. .

SEC., o, COOPERATION OF STATE ACENCIES, BOARDS AND COMMISSIONS,
Every agency, bosrd, comission and departaent of the Stats of Connecticut shall cooperate vith the Labor
Commissloner {n the {splesentation of Executive Order Mo, Three and shall furnish such {nfornstion and assistance a3 the

Labor Corwiszioner may from tine to tize request.

SEC. 1. THVESTIGATIONS, COMPLAINTS,

The Labor Commissioner may Initiszte an investigstion upon recript of a2 complaint alleping disesinination,
The Labor Commissloner may request that an Investigaction be conducted by the 3tace agency vhich {3 the party to the
contTsct In question. Inveacigacions shall be conducted {n accordance with accepeable legal standards, safeguardlng
the rights of il parties involved, and obdtalning 3ll of the relevant faces mecessary for s complecy deterziastion af
the isaves, 1f the Libor Cowsissioner i3 not satisfied with the investigation-or any part thereof Ae may order it to

concinue or to procaed further.

SEC. 1, HEARINCS,
The Labor ComaiszionsT or officers deaignated Yy the hesds of the State agencley, boards and coemissiony
way conduct hasringy on cowmpiaints filed. MNearings 3hall be held only after 2 veport of tha complaint has been filed
with the Labor Comsissioner and after 2 heaving on the compliaine hay bewn suchorizéd or direczed by the Libor Commission. .
sr, Hesrings shall be conducted In sccordance wich the accepted principles of adminfstracive lav, ALl parties shsll
be afforded Che opportusnity ¢o 3 full, fair, iapartisl and cooplete hearing, the opportunity to esamine and cross easmine
witnesses and to be preswnc at al) sessions of the hearing., 17 sny party iy welaerable to a charge of 3 violatioa of
the law, he shall be afforded the opporiunity to procurs counsel vho say be present at the heering.,

SEC. . EQUAL EMPLOTHNENT QPPORTUNITIES. - .

All State comtyscting agencies, esployers, and laber uwniis a%all use thelr best effor:s o provide esoual
caploysent opportunities to all apprentices and to provide craining, swploysent and uprrading opporzunities (or dls.
sdvantaged workers in accordance with section J1-31(d) of the General Statutes ]

SEC. 1o, DUTIES OF CONTRACTING AGENCIES,

v

All State comtracting sgencies shall be vesponsible for compiisale with 3aid Executive Order and with all
state and federsl laws relating to equal esployment opportunities. All coatracting agencies conducting invesctlgatlons
for the Labar Comsissfonsr pursuant to Liecurive Order NXo. Three snd these Culdlilnes and Rules shall report co the labor
Commissioner the actlon taken or recoweended with regard to each complaine {1lwd, Each officer of the vaecutive depert-
Sent, every comsissiouer, snd each executive head of #3ch State agency, boerd and cosmiszslen in tha eaecutive branch of the
State government i3 expected to assume the responsibilicy of sewing to complete compllance with the Covernor’s Ixecutive
Order We, Threw and shall forthwith take 3teps €0 a33uTe And puarantes thst thers shall be no dlacrimination wlthin tharr
depaTenents, agencing, boards or cowmissfons In the perfoermance of any state Comtrict or subcontract on the dasls of rice,
STewd, color, sex, age, natlonal origin or national ancestry, or In any vey In violation of any stote or faderal liv rer

latiag thereto.
BY YIXTUE OF THE AUTHORITY VESTED IN NE PURSUANT 1O EXXCUTIVE OROER MO.THREE IFFECTIVE JULY 16, 1971, AND THE c‘t.i'EZAL

STATUTES OF CONNECTICUT. .
O3ted 3t Wernerafield, Connecticut this /9)” day of Wﬂ Lo e, W}{ ?5 cd i

nex Al o
LABOR COMA1SSIQNER
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37 WIS EILILIENCY
TS T, MESKILL
LIVTOR -
, s EXZTUTIVE ORDER MO. SEVEMTEDX
WMSREAS, Secilon 314237 of i%e Ceheral Stamntes of Conneczicut a3 azended ru_ui.."-.s the asizzaining of the
estabifshed Izex :f_r:ric:: o'i the:Lonncczicut 3exts Looloyment Service to boch eplorers and zrospeciive arployees and

HERELS, Secilon 31-3 of <Ar Ceseral Searweas of Comeciicut Temuires that no coopensatios or fre shall be
charged 3¢ recuived direcily or indirectly for the sarvices of the Conmecticur State Ezsloyoent Sesvice mnd

WHEREAS . large susbers of our citizans wae have served In the Arsed Forces of our s3tion xrs revurniasg to
civilian lfe in our 3iate and seeking eaployment iz cirilisn occpativss and .

WHEAEAS, ve v« 3 duty a3 well 33 gracimsde 1o these remwning veterans includisg the dury o find juitsble
wxploynent for thes and : )

YHERZAS, asny, of our handicapped ¢2%iiany wre fully camsble of mploymest md are encicled ©5 be placed in
suitable eoployaent and K y

SHEREAS, zany of the ciilzens of ouT stags vho ars wiezyloyed aTe wmavare of cie fob epeaingy aad esployzen:
ogporsunities viafek do in f3¢3 exiys in our stacs aad

WHEXEAS, notwithstanding the frer services of the Comecticat State Eamloymest Service, wany of cur Conneccd-
cut exployers do not use §{t3 Iree setvic:s oF do not avail thesaelves fully of a1l of tia servicss offered,

MO¥, THEREFORE, [, THOMAS J. MESXILL, Covernsor of the State of Commecijcut, acting by virtue of the auchority
vested In we under the fourth article of e Conszfiracion of the State md In accordance with Section J-1 of the Ceneral
$tatwces, do hescby ORDEN and OIAEDT, ax follows, by this Execitive Order:

o~ 1 o .

The Labor Cozsiysioner shat! be restonsidle for che icziziscrizion of this Orier snd shall do all zeTy 3ecessary .
and azprepriate to ichieve it3 puriese,’ Uson Frrmulgarion of tais Order, tha Cooniszsioner of Finmaace and Conzvol shall
lssue a diyecsive Zarsiveith co all 2332¢ 3gencies 233 hencedored 3fl geste cyneracts and sudconcructy for censtTuciion on
subliz twildings, otie: pudile waska ind joods nd serviczy 3hall coazziz o provision resdering Jueh €3nST3cl 2T sulcsasss
subject to this Orfer, and 2N3t suCh CINLTECT OT JUDCONEIRCT &3y de camcelled, sarzinated ¢ suspesded by the lacor Comzise
sioner f:v vioisztiasn of er nodceoyiilscs vish this Ordes, tetwithstisdiang iiat the libor Ce=missiones 13 not a jarsy 30

Jeek canezae: or yubesnsract.
. = {1

Every cantracizs and subedntrielrs Xivimg @ cnesmet witdy the seite or any oF iix agescies, Yozrds, srmmissiens,
or depaTzzents, every Individual parsmessalz, covporscion, or business enctizy haviay tusizers wich the 3332 or who oy whilk
seeks 2o do businezy with che 3ca¥z, and every bidder or praspective bidder who jubsizs a bid or zrollzs to an lxvizizion
sz bid on any stzts csntrzcs shall llat 31l a=ploysent openings vifh che offics of the (eemectiows $tit: Exploysent Servic:
in the ar:a vhers the wosrk 13 to Xe perfirmed or wherr the serviczs srz t9 be randezed.

334 .

eani3in 3 clause vhick shal! be 3 conéision af che cantTueT thal the €InCTIEIaT and

ALl stase eImivsess shall
dlrresly wrder t¥e ezntracses skall lisc 3l ewmlovsea: cpenings with the Coaresiizut

vy suiewniraczar heldinmg a <oacTIel

fr::: Zzsloymens Sedvics, The Liker Cizmissicaer say allsw excszsicons 9 l43€ings of exploysent opemizgs which zhe ssalzace
23z p3zposes o FLIY frem wiinmia i3s orjaniizisn frza czplovess on she rolls oF the caatracisT en the €33z of pudileziim
oF e lavization 23 did or 3z d3fz o whith the rmalis smtoumesseat uay publlsnes or prazuligated zévisiag o Ide prmgIsa
InesThed. L v

ing apency of nr 3133z chall de Frizavily razsensible for obtaiaizy corplisnes vizh this &xesutive
agezcy skall appoint of desipmate Zyex azeny ity ferzonnel cnc or zo¥e perzeay vhe shall de Tzzpen-
% the objeciives of thiy Ge3ier. ) '. ' .

.

The Libor Cocmissioner shall be ind i3 bereby evpower=d to irapect the dooks, rrsords, paymall and pmann:* s{:u
of e1ch imdividual ar business enzity subjess 1o ehis Ezrcusive Otder ind may hold beariags ar com¥zrsaces, ferzxl eor izdoz-
azl, in pursuanc: of the dutizsz and reszomsibilizies lesrunte delegied to the Lador Cezmissiones.

¥r '

The Labor Cocmissioner o any sgency off%zsr or emploves in the eicemtive branet desigmated by regulatizn of e
Litor Commissioner =3y hold such heazings, public or jivate, as the Labor Commissioner uay deem adviszale for comyliancs,
ezfsrozment or educationsl putposes under thls Crder.

i ¥iI . .

{3) The Labor Comaizsioner zay dold o1 cusc to be Beld hearings, prior tw lxvwering, ordering, or t:(::afnding
the f{zposition of zemaltiecs and saacilons unde: ixis Order. In aceordance besexiti, the Comizsdomes or INe SpprIpliate
cenzvzesing agency 33y suspend, cancel. terainate, or csuse to be juspended, cmerlled, or terminated i3 accunf-anca vith
iav sny comrriez or any portion or portieny therref for fzilure ef the conCIBEIsr or yubecsrTacIior to cosply vith the llsxe
lag srovisions of ziw comzraci. Contricis =ay Yo emncrlled, testinated, ruspended absolucely or theis contimaance cendi-
2{aned upon a progmaa for Zviurs cszpliancs 35pTaved by e contracuizg agecy, .

Faeh crazzaes,
Orgzz. Sach crmtracuiag
1ible For csmpliancs wiz

) Ay csmrTaciing sgency 3kizy iy lczton sutheriisd by this Order. whecher on i€3 o zotion oF as dlivez
Wy ise lsbor Commissioner. shall przsptly zetidy hiaz of svch 3ciian. Mesever che Lider Commissioner m3kes 31 degrrminazicn
veder this Ordes. 3¢ saall prowptly notifr we iyprorriate cxmrmicting apmey of the actisa secTmmesded. The ageacy akall
TryoTt e rraudil to tie Lshor Co=mizsicaer prozsery. . ;
’ L1144 :
X tho Libor Cemmissionas 2R31L 3o dirmz:, ewmtTierisg agmcies 33al) dot essrr ixty ezacssis vish ay Yiddnr
srospeciive comIvseass unless B3 M3 sanisdzesavily exmplied with inz mrTwisions of wiiy Oriss,

Thfs Qrder shall devome :3ITIiive 3ixuy dayy sz oie dace of i3 Order.

Qated 3t Har:zfzzd, CoaneciiTsi, s 182 doy of Fadmmary, (S7IL '/) } .

[Foveeen
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TRACKAGE RIGHTS AGREEMENT

This Trackage Rights Agreement (Agreement), entered this
1 Lt 5T day of elembar 1999, to become effective as of
June 21, 1999, is made by and between the Metro-North Commuter
Railroad Company (METRO-NORTH) and The Delaware and Hudson Railway
Company, Inc. {D&H).

WITNESSETH

WHEREAS, in its Decision No. 89 in Finance Docket No. 33388,
the Surface Transportation Board authorized Canadian Pacific
Railway or a subsidiary to obtain trackage rights over the east-
of-the~Hudson Line from Fresh Pond, Queens County, to the Albany
area; and

WHEREAS, the segment of this route between CP7 near High
Bridge, Bronx County, and CP75 north of Poughkeepsie, Dutchess
County is maintained and operated by METRO~NORTH as a portion of
its Hudson Line; and

WHEREAS, it is necessary to establish appropriate rights and
responsibilities between the parties for the operation by the D&H,
a subsidiary of Canadian Pacific Railway Company, of freight
service over METRO-NORTH's Hudson Line Rall Properties;

NOW, THEREFORE, in consideration of the covenants,
agreements, representations, and warranties contained herein, and
intending to be legally bound, METRO-NORTH and D&H ' agree as
follows:

ARTICLE I

DEFINITIONS

Section 1.01. Definitions

(a) "Actual Costs" shall mean all expenses incurred by the
party in connection with a transaction, including retroactive wage
adjustments and the party's applicable additives and overhead
rates (including fringe, G&A and force account insurance elements)
in effect at the time the work is performed.



(b) "Car Mile" shall mean a locomotive, car, unit of
self-propelled work equipment, whether or not loaded, whether or
not carrying passengers or freight, moved one mile over Rail
Properties.

(c) "D&H" shall mean The Delaware & Hudson Railway Company,
Inc., a corporation organized under the laws of the State of
Delaware, and subsidiary of Canadian Pacific Railway Company.

{(d} "Crossover" shall mean a track fixture, which is used to
switch a train from one track to an adjacent parallel track and
consists of two (2) turnouts. A turncut consists of a switch and
other track components.

{e) "METRO-NORTH" shall mean the Metro North Commuter
Railrocad Company, a public benefit corporation of the State of New
York and a wholly owned subsidiary of MTA.

(f) "“"METRO-NORTH Rail Properties" or "Rail Properties" shall
mean the rail properties identified in Exhibit 1 maintained and
operated by METRO-NORTH, including facilities existing thereon and
additions and betterments thereto. :

{g)y "“MTA" shall mean the Metropolitan Transportation
Authority, a public benefit corporation of the State of New York.

{h) "Parties" shall mean D&H and METRO-NORTH collectively.

ARTICLE II

ACCESS TO RAIL PROPERTIES

Section 2.01. Access to METRO~-NORTH Rail Properties

METRO-NORTH hereby grants to D&H, subject to the provisions
of this Agreement, the right to enter upon and utilize the
existing tracks and related operating facilities located on METRO-
NORTH Rail Properties listed in Exhibit 1 for the purpose of
performing D&H's freight service.

Section 2.02. Changes in Use of METRO-NORTH Rail Properties

METRO~-NORTH reserves the right to redesignate the category in
which METRO-NORTH Rail Properties shown on Exhibit 1 are listed to

reflect changes in the nature of passenger services operated over
such properties.



ARTICLE III

MANAGEMENT AND OPERATIONS

Section 3.01. METRO~-NORTH Rail Properties

(a) As between METRO-NORTH and D&H, METRO-NORTH retains the
right to establish the overall policies governing the management
and operational control of all rail service over METRO-NORTH Rail
Properties, including, but not, limited to, the dispatching and
control of all trains. :

(b} The scheduling and movement of revenue passenger trains
shall take precedence over all movements of D&H freight trains
and other equipment.

(c) Ds&H's freight operating rights described in this
agreement are for the purpose of permitting D&H to exercise its
trackage rights granted under Section 2.01 hereof, including the
right to operate its freight trains, light engines and other
on-track equipment.

Section‘3.02 Clearances

METRO-NORTH shall provide clearance routes for movement of
D&H freight trains and other equipment within the clearances on
METRO-NORTH Rail Properties set forth in Exhibit 2. METRO-NORTH
will promptly notify D&H of any modifications of Exhibit 2
clearances. If a freight shipment exceeds the clearances on
Exhibit 2, and requires alteration of METRO-NORTH's facilities,
such alteration shall be at D&H's expense should METRO~NORTH elect
to make such modification. "Facilities" as used in this Section
3.02{(g) includes, but is not limited to, catenary wire, electric
traction facilities and .high level platforms located on METRO-
NORTH Rail Properties. D&H shall have the right to periodically
operate its clearance car over METRO-NORTH Rail Properties in
order to check the clearance levels, which operation may be
conducted at least once every six (6) months. Notwithstanding the
above, the parties understand and agree that the provisions as to
clearances are subject to applicable state law and regulations as
they may exist from time to time.

Section 3.03. General Provisions

(a) As used in this Agreement, whenever reference is made to
the trains, locomotives, cars, or equipment of, or in the account
of, one of the parties hereto, such expression means the trains,
locomotives, cars, or equipment in the possession of or operated



by one of the Parties and includes such trains, locomotives, cars,
or equipment which are owned by, leased to, or the responsibility

of such Party. Whenever such locomotives, cars or equipment are
- owned or leased by one party to this Agreement and are in the
possession or account of the other party to this Agreement, such

locomotives, cars, or equipment shall be considered those of the
latter Party.

{b) D&H shall comply with the provisions of applicable
federal, state, and local laws, regulations, and rules respecting
the operation, condition inspection, and safety of its trains,
locomotives, cars, and equipment while such trains, locomotives,
cars, and egquipment are being operated over the Rail Properties.
D&H shall indemnify, protect, defend, and save METRO-NORTH and its
officers, agents, and employees harmless from all fines,
penalties, and liabilities imposed upon METRO-NORTH under such
laws, rules, and regulations by any public authority or court
having jurisdiction in the premises, when attributable to the
failure of D&H to comply with its obligations in this regard.

(c) D&H in its use of the Rail Properties will comply in all
respects with the operating rules and regulations of METRO-NORTH
from time to time in effect, and the movement of D&H's trains,
locomotives, cars, and equipment over the Rail Properties shall at

all times be subject to the orders of the transportation officers
of METRO-NORTH..

{(d) D&H shall make such arrangements with METRO-NORTH as may
be required to have all of its employees who shall operate its
trains, locomotives, cars, and equipment over the Rail Properties
properly qualified for operation and shall. reimburse METRO-NORTH
for its Actual Costs incurred in connection with the qualification
of such D&H employees. In the event it becomes necessary for
METRO-NORTH to furnish Pilots for the operation of D&H's trains
over METRO-NCORTH properties, METRO-NORTH shall be reimbursed for
the Actual Costs of such employees and such employees shall be
considered as employees of D&H for purposes of Article 6 of this
Agreement. ~

(e} In the event METRO-NORTH conducts an investigation or
hearing concerning the violation of any operating rule or practice
of METRO-NORTH by an employee or employees of D&H, except officers
of D&H, D&H shall be notified in advance of any such investigation
or hearing. Such investigation or hearing may be attended by any
official designated by D&H and shall be conducted in accordance
with the collective bargaining agreements, if any, that apply to
said employee or employees.

(£) METRO-NORTH shall have the right to exclude from the
Rail Properties, for the length of time specified in a
disciplinary proceeding, any employee of D&H determined by METRO-



NORTH, as the result of such investigation or hearing described
above, to.be .in violation of METRO-NORTH's rules, regulations,
orders, practices or instructions issued by timetable or
otherwise. D&H shall release, indemnify, defend and save harmless
METRO-NORTH and its officers, agents and employees from and
against any and all claims and expenses resulting from such
exclusion.

{(g) If by reason of any mechanical failure or for any other
cause not resulting from an accident or derailment, a train or
locomotive of D&H becomes stalled and unable to proceed under its
own power, or fails to maintain the speed required by METRO-NORTH
cn the Rail Properties, or, 1if in emergencies, crippled or
otherwise defective cars are set out of D&H's trains on the Rail
Properties, METRO-NORTH shall have the option in 1its sole
discretion of allowing D&H to furnish motive power or such other
assistance as may be necessary to haul, help, or push such trains,
locomotives or cars, or to properly move the disabled equipment
off the Rail Properties, or METRO-NORTH, after notice to D&H, may
perform the necessary functions. D&H shall reimburse METRO-NORTH
for rendering any such assistance based on the Actual Costs or
METRO-NORTH's standard schedule of charges then in effect.

(h) If it becomes necessary to make repairs to or adjust or
transfer the lading of such crippled or defective cars in order to
move them off the Rail Properties, such work shall, at the option
of METRO-NORTH at its sole discretion, after notice to D&H, be
done by the D&H or the METRO-NORTH. D&H shall reimburse METRO-
NORTH for the Actual Cost of rendering any such assistance.

ARTICLE IV

MAINTENANCE AND CONSTRUCTION ON RAIL PROPERTIES

Section 4.01. Responsibility for Maintenance and
Construction of METRO-NORTH Rail Properties

METRO-NORTH shall retain the right to establish and carry
ocout the overall policies governing maintenance, construction,
reconstruction, and alteration of all METRO-NORTH Rail Properties.

Section 4.02. Maintenance and Other Services

(a) Maintenance and other services provided under this
Agreement shall be performed in an economic and efficient manner.
Properties and facilities are to be maintained by METRO-NORTH at
the level of maintenance desired by METRO-NORTH.



(b} In the event D&H wishes any properties or facilities
used by D&H,..and for which charges are billable to D&H, to be
rehabilitated or upgraded, or wishes METRO-NORTH to carry out
special projects or new construction on D&H's behalf, D&H's Senior
Vice President-Operations or his designee will submit a written
request to METRO-NORTH to that effect, including the submission of
complete specifications for the upgrading or <construction
requested. Any such proposal shall be subject to METRO-NORTH
approval and shall be constructed in accordance with METRO-NORTH
standards. In the event such notice is submitted and if METRO-
NORTH agrees to do the work, METRO-NORTH, within 45 days following
receipt of the notice, will submit to D&H a Force Account Estimate
for work to be performed and a time schedule. When such estimate
and work schedule is approved in writing by D&H, such notice will
constitute an order to begin performing the work within the
approved time schedule. D&H shall reimburse METRO-NORTH for the
incremental costs of maintaining any properties or facilities
rehabjilitated or upgraded pursuant to this section.

(c) If it appears that the cost of the work will exceed the
Force Account Estimate, METRO-NORTH will notify D&H of the status
of the project and, 1if it is to proceed, the need to secure
additional authority for such additional cost. METRO-NORTH shall
not be obligated to incur costs in excess of the approved Force
Account Estimate. D&H may, at its discretion and subject to METRO-
NORTH's approval, which approval shall not be unreasonably
withheld, furnish material for any upgrading, special projects, or
new construction requested hereunder. If METRO-NORTH does not
undertake the work, D&H or its contractors shall be granted
reasonable access to METRO-NORTH Rail Properties to carry out the
work, provided that the conduct of such work by the D&H does not
result in any labor disturbance by METRO-NORTH forces.

(d) METRO-NORTH agrees to use its best efforts to provide
services necessary to deal with emergency situations on METRO-
NORTH property or facilities or with other operating emergencies.
Oral notice of the need for emergency service may be acted upon,
subject to written confirmation as soon as possible, but in any
event within 5 days after verbal authorization. METRO-NORTH may
submit bills to D&H for such services and shall include therein
the name and title of the officer who requested and authorized
such services. Projects desired by one party involving special
projects or new construction involving costs of $25,000 or less
may be carried out by the other upon oral notice subject to the

same confirmation and billing procedures as for emergency
services.



ARTICLE V

COMPENSATION

Section 5.01. METRO-NORTH Rail Properties

D&H shall pay METRO-NORTH on a locomotive and car-mile basis
for ‘freight service operated over the Exhibit 1 Rail Properties.
Upen the effective date of this Agreement the billable rate shall
be $0.20 per locomotive and car mile for all such miles up to
900,000 during each 90 consecutive calendar day period and $0.344
per locomotive and car mile for all such miles in excess of
900,000 each such 90-day period. These rates, as revised pursuant
to Section 5.02, shall continue in effect unless modified by
METRO-NORTH on not less than thirty (30) days' notice to D&H. Any
such modification shall be based upon an analysis performed by
METRO-NORTH of all of its relevant costs of maintaining the
Exhibit 1 Rail Properties and METRO-NORTH shall furnish that
analysis to D&H in connection with said modifications.

Section 5.02 Revision of the Billable Car-Mile Rates

Beginning January 1, 2000, and each January 1 thereafter, _
the Billable Car-Mile Rates identified in Section 5.01 shall be
increased or decreased on a cumulative basis by the same
percentage by which the cost of material, prices, wage rates and
supplements combined (excluding fuel), as reflected in the Annual
Indexes of Chargeout Prices and Wage Rates, East, (1977=100),
Series RCR, included in the "AAR Railroad Cost Indexes", and
supplements thereto, issued by the Association of American
Railroads or other generally recognized index, if such AAR index
ceases to be published, has increased or decreased in the
preceding calendar year, using 1997 (268.1) as the base index
year. Car-Mile rates calculated in accordance with this provision
shall be stated to the nearest one-tenth (1/10) of a cent.

Section 5.03. Billing Procedures - Monthly Charges

METRO-NORTH shall bill D&H subsequent to the close of each
month for the car miles operated over the METRO-NORTH Rail
Properties listed in Exhibit 1 during the previous month. D&H
shall pay METRO-NORTH's invoice within thirty (30} days of
receipt. '



Section 5.04. Late payment

Interest may be charged based on the prime interest rate of
the Citibank, N.A., or any successor, in effect as of the due date
of the invoice in the event D&H fails to pay METRO-NORTH within
forty-five (45) days after D&H's receipt of METRO-NORTH's Car Mile
statement for reimbursement pursuant to Section 5.01.

Section 5.05. Billing Addresses

Billing information, including invoices, shall be directed
to:

IF D&H: General Manager
Delaware & Hudson Railway Company, Inc.
200 Clifton Corporate Parkway
Clifton Park, New York 12065

IF METRO NORTH: METRO NORTH COMMUTER RAILROAD CO.
Manager Accounts Payable
Grand Central Station
P.0. Box 3581
New York, New York 10163

Section 5.06. Disputed Amounts

{(a} In the event that there is a dispute as to the amount to
be paid, the undisputed portion of the invoice amount shall be
remitted and the amounts disputed shall be resolved in accordance
with the provisions of Article IX of this Agreement.

(b) For those cases decided through binding arbitration, as
set forth in Article IX of this Agreement, if it is determined
that there are monies due to the billing Party, there shall be an
interest charge levied in accordance with Section 5.04. Interest
shall be computed based an the period of time between the original
due date of the payment and the date the amount due is remitted.

Section 5.07. Maintenance and Inspection of Records

(a) Each of the Parties shall keep and maintain its books,
records, accounts, and supporting workpapers which relate to
operations, maintenance, and costs of the Rail Properties for a
period of two (2) years, except that records relating to matters
in dispute shall be retained until such dispute is resolved. Such
records shall be maintained in such a manner as to enable either
party to verify the assimilation of charges to a particular bill
or work order number and may be computer generated. Additional



information as may be required to verify billing, including, but
not limited to logs, derailment reports, unusual incident reports,
prepared in the normal course of business shall be made available
as provided in Exhibit 4 to this Agreement.

(b) During normal business hours, each of the Parties shall
have the right to inspect, examine, audit, and reproduce all
books, records, accounts, and supporting workpapers of the other
Party which relate to the operations, maintenance and costs of the
Rail Properties in support of billings as rendered. '

ARTICLE VI

LIABILITY APPORTIONMENT

Section 6.01. Scope

Financial responsibility for liability for perscnal injury,
death or property damage that may result from activities conducted
hereunder shall be allocated as follows in this Article. In no
case shall any party claim compensation for loss of revenue from
any other party.

Section 6.02. D&H Employees

D&H agrees to protect, defend, indemnify and save harmless
METRO-NORTH, irrespective of any negligence or fault of METRO-
NORTH or METRO-NORTH Employees, or howsoever the same shall occur
or be caused, from any and all liability for injury to or death of
any D&H Employee, or for loss of, damage to, or destruction of the
property of any such D&H Employee. "D&H Employee" means a person
who is an employee of D&H or any agent or contractor of D&H (other
than METRO-NORTH), or any person who at the time in question is
acting within the scope of his or her employment by such agent or
contractor. Any D&H Employees who are involved in D&H's provision
of services to METRO-NORTH under this agreement shall be regarded
as employees of D&H, and not of METRO-NORTH. D&H Employees who
are also METRO-NORTH revenue passengers at the time in. question
shall be treated as METRO-NORTH Passengers and not D&H Employees,
for purposes of this Agreement.

Section 6.03. METRO-NORTH Emplovees

METRO-NORTH agrees to protect, defend, indemnify and save
harmless D&H, irrespective of any negligence or fault of D&H or
D&H Employees, or howsoever the same shall occur or be caused,
from any and all liability for injury to or death of any METRO-



NORTH Employee, or for loss of, damage to, or destruction of any
property of any such METRO-NORTH Employee. "METRO-NORTH Employee"
means a person who is an employee of METRO-NORTH or any agency or
contractor of METRO-NORTH (other than D&H), or any person who at
the time in guestion is acting within the scope of his or her
employment by such agent or contractor. METRO-NORTH Employees who
are involved in METRO-NORTH's provision of services to D&H under
this Agreement shall be regarded for purposes of this Agreement as
employees of METRO-NORTH, and not of D&H.

Section 6.04. D&H Property

D&H agrees to protect, defend, indemnify and save harmless
METRO-NORTH, irrespective of any negligence or fault of METRO-
NORTH or METRO~NORTH Employees, or howsoever the same shall occur
or be caused, from any and all liability for loss of, damage to,
or destruction of any D&H Property. "D&H Property" means any
locomotive, railroad car, including contents, and any other
property, real or personal, owned, leased used by or otherwise in
the custody or possession of D&H, other than any D&H rolling stock
operating in METRO-NORTH trains.

Section 6.05. METRO-NORTH Property

(a) In the event of a collision or occurrence involving a
METRO-NORTH train and a D&H train, irrespective of any negligence
or fault of D&H or D&H Employees, or METRO-NORTH or METRO-NORTH
employees, or howsoever the same shall occur or be caused, METRO-
NORTH and D&H shall each bear 50% of the liability for all loss
of, damage to or destruction of any such METRO-NORTH Property.
"METRO-NORTH Property"” means any locomotive, railroad car,
including contents, and any other property, real or personal
owned, leased, used by or otherwise in the possession of METRO-
NORTH.

(b} In the event of a collision or occurrence involving a D&H
train but not a METRO~NORTH train, D&H agrees to indemnify and
save harmless METRO-NORTH irrespective of any negligence or fault
of METRO-NORTH or METRO-NORTH Employees, or howsoever the same
shall occur or be caused, for all loss of, damage to or
destruction of any METRO-NORTH Property.

{c) Except as provided in Sections 6.05(a) and (b), above,
METRO-NORTH agrees to protect, defend, indemnify and save harmless
D&H, irrespective of any negligence or fault of D&H or D&H
Employees, or howsoever the same shall occur or be caused, from
any and all liability for loss of, damage to or destruction of any
METRO-NORTH Property.



Section 6.06. D&H Passengers

D&H agrees to protect, defend, indemnify and save harmless
METRO-NORTH, irrespective of any negligence or fault of METRO-
NORTH or METRO-NORTH Employees, or howsoever the same shall occur
or be caused, from any and all liability for injuries to or death
of any D&H Passenger, and for loss of, damage to, or destruction
of any property of any such passenger. "D&H Passenger" means any
person other than a D&H Employee who is on board, getting on, or
alighting from a D&H freight train.

Section 6.07. METRO-NORTH Passengers

{a} In the event of a collision or occurrence involving a
METRO-NORTH train or equipment and a D&H train or equipment,
irrespective of any negligence or fault of D&H or D&H Employees or
METRO-NORTH or METRO-NORTH Employees, or howsoever the same shall
occur or be caused, METRO-NORTH and D&H shall each bear 50% of the
liability for injuries to or death of any METRO-NORTH Passenger
and for loss of, damage to or destruction of the property of any
such passenger. "METRO-NORTH Passenger" means {l) any person
other than a METRO-NORTH employee who is on board a METRO-NORTH
train, except for D&H Employees directly engaged in their
employment for D&H (not commuting to or from work), (2) any person
who is not on board a METRO-NORTH train, but who has either
purchased a ticket valid on METRO-NORTH trains or holds a travel
voucher reflecting personal pass privileges granted by METRO-NORTH
authorizing travel on a METRO-NORTH train, and (3) any person who
is on, getting on or alighting from a METRO-NORTH train, or who is
in a METRO-NORTH passenger station or on the platform or in the
parking area for the purpcose of meeting or delivering a person
described in (1} or (2} of this sentence, or to purchase a METRO-
NORTH ticket or obtain travel information. ‘

(b) Except as provided in Section 6.07(a) above, METRO-NORTH
agrees to protect, defend, indemnify and save harmless D&H,
irrespective of any negligence or fault of D&H or D&H Employees,
or howsoever the same shall occur or be caused, from any and all
liability for injuries to or death of any METRO-NORTH passenger
and for loss of, damage to, or destruction of property of any such
passenger.

Section 6.08. Third Parties: D&H Trains - Grade Crossing,
Trespassers and Off-Premises

Subject to the provisions of Section 6.11 of this Agreement,
D&H agrees to protect, defend, indemnify and save harmless_ METRO-
NORTH irrespective of any negligence or fault of METRO-NORTH or
METRQO-NORTH Employees, or howsoever the same shall occur or be



caused, from any and all liability for injury to or death of any
person, for loss of, damage to, or.destruction of any property
other than persons and property for which METRO-NORTH is
responsible under Sections 6.03, 6.05 and 6.07 of this Agreement,
if such injury, death, loss, damage or destruction either (i)
arises from a collision of a vehicle or a person with a D&H Train
at the intersection at grade, of a street or road, whether public
or private, and the tracks over which such D&H Train is operating,
(ii) arises from a collision of a vehicle or a person with a D&H
train on the right-of-way or (iii) occurs when such person or
property is located off the right-of-way on which the aforesaid
tracks are situated and arises from the operation of a D&H Train.

Section 6.09. Third Parties: METRO-NORTH Trains - Grade
Crossing, Trespassers and Off-Premises

METRO-NORTH, agrees to protect, defend, indemnify and save
harmless D&H, irrespective of any negligence or fault of D&H or
D&H Employees, or howsoever the same shall be caused, from any and
all liability for injury to or death of any person, or for loss
of, damage to, or destruction of any property, other than persons
and property for which D&H is responsible under Sections 6.02,
6.04 and 6.06 of this Agreement, if such injury, death, loss,
damage, or destruction either (i) arises from a collision of a
vehicle or a person with a METRO-NORTH Train at the intersection
at grade, of a street or road, whether public or private and the
tracks over which such METRO-NORTH Train is operating, (ii) arises
from a collision of a vehicle or a person with a METRO-NORTH train
on the right-of-way or (iii} occurs when such person or property
is located off the right-of-way on which the aforesaid tracks are
situvated and arises from the operation of a METRO-NORTH Train.

Section 6.10. Wrecking Charges

Nothing in this Agreement shall preclude the allocation or
direct charging, in accordance with the circumstances of the case,
for wrecking service resulting from an occurrence covered by
Article VII of this Agreement.

Section 6.11. Liabilities Arising from Hazardous Substances

Any other provision of this Article VI to the contrary
notwithstanding:

D&H agrees to indemnify and save harmless, MTA and METRO-
NORTH irrespective of any negligence or fault of METRO-NORTH or



METRO~-NORTH employees, or howsoever the same shall occur or be
caused, from any and all damage and liability for injury to or
death of any person or for loss of, damage to or destruction of
any property, other than persons and property for which METRO-
NORTH is responsible under Section 6.03 hereof, where such injury,
death, loss, damage or destruction arises from the transportation
in D&H Trains on METRO~-NORTH Rail Properties of hazardous or toxic
materials as defined in applicable federal or state laws or
regulations, and including petroleum, crude oil or any fraction
thereof which is not otherwise specifically listed or designated
as a hazardous substance by such federal or state laws or
regulations. Hazardous or toxic materials shall alsc include
natural gas, natural gas liquids, liquefied natural gas, or
synthetic gas useable for fuel (or mixtures of natural gas and
such synthetic gas).

Notwithstanding any provisions of this BAgreement to the
contrary, damage for which D&H is responsible under the preceding
paragraph shall  include clean-up, removal, and remedial action
required by law or the lawful directive of any agency having
jurisdiction thereof, and restoration of hazardous or toxic
materials on such property to a level commensurate with the
existing condition of such property immediately prior to such
damage.

Section 6.12. Liability Insurance

For so long as D&H has trackage rights over METRO-NORTH Rail
Properties, D&H shall maintain liability insurance covering the
contractual indemnification and hold harmless covenants set forth
in this Article VI. Such 1liability insurance shall cover any and
all damages, liabilities, claims and lawsuits in connection with
or arising out of the operation of D&H freight service, including,
but not limited to, liability wunder the Federal Employer's
Liability Act and the Federal Safety Appliance Acts. Deductible
amounts of such insurance shall be those generally applicable to
D&H  operations. METRO~-NORTH, MTA and American Premier
Underwriters, Inc., and its subsidiaries shall be named as
additional insureds under such policy(s).

Section 6.13. Handling of Claims and Lawsuits: Cooperation

In the event a claim is filed or lawsuit brought against D&H
or METRO-NORTH (including MTA) asserting a liability against which
one party has agreed to indemnify and save harmless the party
receiving the claim or being sued, the indemnifying party shall,
at its sole cost and expense, investigate and handle the claim and



defend the lawsuit and save harmless the indemnified party against
all costs and expenses thereof (including-reasonable attorneys'
fees) and pay any legitimate claim, settlement or final judgments.
The party receiving any claim or notice of suit shall promptly
advise the indemnifying party and provide all information which
from time to time may be required provided, however, that in those
instances in which the parties have agreed to share the passenger
liability, it is agreed that METRO-NORTH will handle all claims
and lawsuits involving its passengers. Each party agrees that it
will furnish the other with all available information in - its
possession relating to lawsuits and claims made for injury, death,
loss, damage or destruction of property whenever requested by the
party handling the claim or lawsuit. Bl1]1 expenses incurred in
connection with the furnishing of such information shall be borne
by the requesting party.

Section 6.14. Gross Negligence

Notwithstanding any provision of this Agreement to the
contrary, neither party will be required to defend, indemnify or
save harmless the other party or to bear any portion of liability
for injury, death or property damage for any occurrence arising
out of gross negllgence on the part of the other party or any of
its employees.

ARTICLE VII

CLEARING WRECKS

Section 7.01. Incidents on METRO-NORTH Rail Properties

(a) With respect to incidents on METRO-NORTH Rail Properties,
the following provisions shall apply:

(1) When, as a result of the operation of a D&H Train on
METRO-NORTH Rail Properties, rerailing, wrecking service or
wreck train service is required, METRO-NORTH, with the
cooperation, assistance, and advice of D&H, shall have the
option of having D&H perform such service, or perform it by
itself or by its contractor at D&H's sole cost and expense,
including, but not limited to, removal of damaged equipment.

(2) When, as a result of METRO-NORTH's and D&H's joint
use of Exhibit 1 Rail Properties, rerailing, wrecking
service or wreck train service is required, the provisions
of Section 7.01(b) (1) and {2) will apply, except that all
costs, .including without limitation, 1liability costs, will



be apportioned in accordance with the provisions of Article
VI. :

(b) All D&H. locomotives, cars, equipment, lading (including
loss thereof), and salvage from any such wreck or derailment under
the management or control of METRO-~NORTH shall remain the property
of D&H. All METRO-NORTH locomotives, cars, equipment, lading

(including loss thereof), and salvage involved in such wreck or
derailment shall remain the property of METRO-NORTH

Section 7.02 Reports of Incidents

In the event METRO~-NORTH performs any service in connection with
an incident covered by Section 7.01 on its Rail Properties that is
billable to D&H, METRO~NORTH shall maintain a record of said

service(s) in accordance with the documents set forth in Exhibit
4,

ARTICLE VIII
TERM, TERMINATION,
RENEGOTIATION, DEFAULT, DISCONTINUANCE
Section 8.01. Term
This Agreemént shall be for an initial term of five (5) years
commencing as of June 21, 1999. Thereafter, unless sooner

terminated under applicable provisions of this Article VIII, this
Agreement shall continue in force from year to year, subject to

termination by any party on one year's notice. If such notice is
given, this Agreement shall continue in force pending
renegotiation. :

Section 8.02. Termination

This Agreement shall continue in full force and effect as set
forth in Section 8.01 except that a non-defaulting party may elect
to terminate this Agreement if an Event of Default is not timely
cured or satisfied following a Declaration of Default pursuant to
Section 8.03(a) and (b).

Section 8.03. Default

{a) Each of the following shall constitute an event of
default (an "Event of Default") under this Agreement:



(1) The failure to pay in full any payment pursuant
to Article V of the Agreement; or -

(2) The failure to observe any other covenant or
obligation contained in this Agreement, which failure
shall have continued for more than thirty days after the
other party shall have given written notice demanding
performance thereof; or

(3) Any material representation or warranty made in
this Agreement shall prove untrue; or

(4) Any proceeding shall be commenced by or against
either party which might result in any modification of
the obligations o©f such party hereunder under any
bankruptcy, insolvency, or similar law {(unless all of
the obligations of such party under this Agreement shall
have been duly assumed by a trustee or successor to such
party within sixty days after such proceeding shall have
commenced) .

(b} In the event an Event of Default shall have occurred and
be continuing hereunder, the party not in default, upon written
notice to the other party, may make a declaration of default (a
"Declaration of Default") hereunder and exercise any or all of the
following remedies:

(1) Terminate this Agreement by and upon thirty (30)
days' written notice to the party in default; and .

(2) Pursue any other remedy at law or in equity in any
court of competent jurisdiction.

{c) Failure of a party to make a Declaration of Default shall
not be considered a waiver of any remedies available to it under
this Agreement or otherwise. Nor shall an Event of Default be
considered wiped out or satisfied by failure of a party to make a
Declaration of Default with respect thereto.

Section 8.04. Discbntinuance of D&H Freight Service

Notwithstanding the provisions of this Agreement, D&H may
seek regulatory authority to abandon its freight operations, in
whole or in part, over the METRO-NORTH Rail Properties during the
term of the Agreement. D&H shall provide written notice .of its
intent to do so to METRO-NORTH. D&H's rights hereunder to operate
over and utilize METRO-NORTH Rail Properties shall terminate
effective with any such abandonment of freight operations.



ARTICLE IX

DISPUTE RESOLUTION

Section 92.01. Resolution of Disputes

In the event, and at such time as, any dispute shall arise
under this Agreement between D&H and METRO NORTH, including any
disagreement with any current D&H, METRO-NORTH, or federally
mandated operating or safety rule, order, procedure, or standard
applicable to such properties, either party shall have the right

to submit such dispute or matter for binding determination by an
arbitration panel.

The parties agree that before any dispute is submitted to
arbitration every effort will be made to resolve said dispute. In
order to facilitate resolution of any operating or cost dispute,
the parties agree to establish a committee, consisting of three

members to be appointed by D&H and three members to be appointed
by METRO-NORTH.

In the event the committee is unable to resolve any dispute
or controversy within sixty (60) days of submission, it may be
submitted by a party to binding arbitration as follows:

(i) METRO-NORTH or D&H shall notify the other of its
intention to arbitrate;

(ii) Such notice shall include a detailed statement of the
subject matter of the arbitration and shall designate one
arbitrator;

(iii) Within fifteen {15) days after such notification, the
notified party shall designate a second arbitrator and shall
notify the party seeking arbitration of such designation;

(iv) Within fifteen (15) days after the designation of the
second arbitrator, the two arbitrators so designated shall appoint
a third arbitrator, except that if a second arbitrator has not
been designated as provided in clause (iii), no arbitrator other
than the one first named need be designated (in the event of the
failure of the two arbitrators thus named to agree upon a third
arbitrator within twenty (20) days after their appointment, then
the third arbitrator may be named by the Chief Judge of the United
States District Court for the Southern District of New York);

(v) The arbitrators, or under the circumstances set forth in
clause (iv), the arbitrator, shall promptly hear and decide the
issue or issues submitted to them giving each party reasonable
notice of the time and place of hearing;



(vi) The arbitrators, or a majority of them, shall promptly
make their decision and award in writing, serving a copy on both

of the parties, and such decision shall be final and binding upon
the parties; and

(vii) Such decision shall also provide which of the parties
is, or if to be apportioned, in what proportion the parties are,
to bear the expenses of the arbitration, such decision to be based
upon the merits of the positions taken by the parties with respect
to the matter or matters in dispute.

ARTICLE X .

GENERAL PROVISIONS

Section 10.01. Labor Rights

(a) D&H agrees that its entrance upon and use of METRO-
NORTH's properties is for its corporate purpose of providing
service pursuant to appropriate authority and that such use does
not create or continue any rights on the part of D&H's employees
or its contractors with respect to any other current or future use
of METRO-NORTH's properties, including, but not limited to,
maintenance, operation, rehabilitation, and improvement thereocf by
METRO-NORTH or METRO-NORTH's contractors. D&H shall indemnify,
defend, and hold harmless METRO-NORTH and METRO-NORTH's
contractors against any liability arising from any claim of
employment rights, or employment protection, arising from the
performance of any work for D&H on METRO-NORTH's properties by
METRO-NORTH or the METRO-NORTH's contractors under this Agreement.

(b} Nothing contained in this Agreement shall require either
party to perform any service or take any action which would
violate any term or condition of any then-current labor agreement
between the respective parties and any organization representing
any of their respective employees or which would violate any
applicable law.

Sectidn 10.02. Successors and Assigns

This Agreement shall inure to the benefit of and be binding
upon the successors and assigns of the parties hereto. No party
hereto shall assign or transfer this Agreement or any of its
rights thereunder to any person, firm or corporation without
obtaining the prior written consent of the other parties to this
Agreement, which consent shall not be unreasonably withheld. The



sale or conveyance of D&H by Canadian Pacific Railway Company to
an unrelated third party shall be deemed an assignment. e

Section 10.03. Force Majeure

METRO-NORTH will be excused from its obligation under this
Agreement to provide, operate, and maintain METRO-NORTH Rail
Properties where non-performance is occasioned by any event beyond
its control.

Section 10.04. Amendment

{(a) No term or provision in this Agreement may be changed,
waived, discharged, or terminated orally, but only by an
instrument in writing signed by the parties to this Agreement.

(b) All approvals and consents required under this Agreement
shall be in writing, signed by a person designated in writing for
such purpose unless otherwise provided in this Agreement or agreed
to in writing by the parties. Any oral notices permitted by this
Agreement shall be promptly confirmed in writing.

Section 10.05. Notices

{(a) Unless otherwise provided in this Agreement, any notices
required in this Agreement shall be in writing and sent to the
parties at the addresses listed below, unless either party shall
inform the other party in writing of any change in that address:

D&H: Jacques J. Cote, President
The Delaware & Hudson Railway Company, Inc.
1100 de La Gauchetiere West {(Suite 300)
P.O. Box 6042 - Station Centre Ville
Montreal, Quebec H3C3E4
CANADA

METRO-NORTH: Metro North Commuter Railroad
Attention: Vice President - Operations
347 Madison Avenue
New York, NY 10017, USA



Section 10.06. Effect of Execution and Performance
The parties do not, by reason of their execution of and the

performance of their obligations under this Agreement, assume any
other obligations or liabilities not imposed upon them by law.

Section 10.07. No Representations and Waivers

Except as expressly provided herein, the parties make no
representations or warranties and waive no rights or remedies.

Section 10.08. Governing Law

This Agreement is deemed to have been entered into in the
State of New York and shall be interpreted in accordance with the
laws of the State of New York.

Section 10.09. Effective Date

The effective date of this Agreement shall be June 21, 1999,
IN WITNESS WHEREOF, the parties hereto have executed this

Agreement as of the day first above written.

ATTEST: THE DELAWARE & HUDSON RAILWAY
COMPANY, INC.

APPROV
ATTEST: AS T0 Foppy METRO-N COMMUTER RAILROAD COMPANY

SV A . QCL £
e

The obligations under this agreement of The Delaware &
Hudson Railway Company, Inc., our wholly-owned subsidiary
corporation, are hereby guaranteed. This guarantee shall cease in
the event D&H is sold or conveyed to an unrelated third party.

ATTEST: ‘ CANADIAN PACIFIC ILWAY COMPANY

7

By:




EXHIBIT 1

METRO~-NORTH RAIL PROPERTIES

LINE BETWEEN

Hudson Line Milepost 6.6 [CE’?] and Mllepost 75.8
{Division Post)



EXHIBIT 2

CLEARAMCES ON METRO~-NORTH RAIL PROPERTIES

A. The vertical clearances on Metro-North Rail Properties shall be those
Clearances contained in Metro-North Commuter Railroad Timetable No.l,
effective April 11, 1999, and set forth below:

TERRITORY : CAR RESTRICTIONS
Div. Post to CP75 Cars higher than 17 feet 4 inches’

CP 75 to CP7 Cars higher than 17 feet 0 inches

B. The lateral or horizontal clearances, especially with reference to
High-level platforms, shall be governed by applicable state or federal
laws/regulations and Conrail MW-4 Standards.

H:\Legal\Contracts\Forms-Agreements\CPR Trackage Rts Agmt.docC
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CHIEF RAIL TRAFFIC CONTROLLER'S LOG OF UNUSUAL OCCURRENCES

TIME INCIDENTS

12 02:25 New Haven Line: RTC District "E* reports all circuits on all
tracks at CP 233 and Stamford Station down. Conductor Burke
working with the center island platfqrm project reports cable
may have been cut by the contractors. Trouble Desk, Office
Technician and Communications Dept. all notified.

03:30 C & S Supv. Ricci reports Splicers will be needed to repair a
damaged communication cable under track 3 side platform at
Stamford Station. Communications Dept. en route and Splicers
have been ordered.

05:00 All trains will operate on No. 4 track at Stamford to assist
the C & S Dept. in making repairs off No. 3 track. Conductor
Flags at Stamford and Riverside to instruct the Customers.
Capital Projects R. Doshner to Cos Cob and TM McCarthy at 0Old
Greenwich. C & § Supv. Ricci reports repairs projected to be

o complete at 0600 Hrs.. The following were notified: Mr. Walker,

| Mr. Kiniry, Mr. Favilla, Mr. Ferrara, Mrs. Anders, Mr. Meyers,

i THM Schilling and TM McCarthy. B

06:15 All circuits are up except on track No.3 in CP 233's
interlocking, able to clear all signals except for the 3W and
the 4E signals at CP 233. RTC reports necessary to f£lag by both
signals...EMTF, Operations Group were ntfd.

08:04 Asst Supt Meyers reports the signal dept made repairs on track
No.3 and we are able to clear the 3W signal, RTC £ reports
trains report that the 3W signal clears in the field but does et g
not indicate clear on his screen...Signal dept was ntfd. ER

10:20 RTC E reports he is now able to clear the 4W signal at CP 233,

he also reports he is showing proper indications on all tracks )
at CP 233. T/M Meyers ntfd. i -
13:30 Signal supv Fazzino reports all repairs are complete and all )
signals, circuits and switches at CP 233 are working as
intended. )
23:00 Trouble Desk reports contractors cut 7 cables {2 in service).
The 200HTZ cable (feed for the track circuits) was spliced and .
working as intended. The 75 pair communication cable was also . S
spliced and working as intended. ' 4

3043 06:50 New Haven Line: Engineer of train 14069 reports he noticed a g
problem with the rear pantograph of train 1018 while he was
passing him at CP 216. RTC E instructed 1018 to stop hise L
train, enginecr reports they are stopped on track 2 in CP 216's .
interlocking. EMTF & Operations, Power Director, T/M DiPisa,
Fleet Management, P/A console ntfd.

06:58 Crew of train 1018 reports the horn on the rear pantograph is

S SRR
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