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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 34951

PORTLAND & WESTERN RAILROAD, INC. AND
- TRACKAGE RIGHTS EXEMPTION -
BNSF RAILWAY COMPANY

NOTICE OF EXEMPTION

Portland & Western Railroad, Inc. (“PNWR"), a Class III railroad, files this Notice of
Exemption pursuant to 49 C.F.R. §1180.2(d)(7) to exempt from the provisions of 49 U.S.C.
§11323 the grant of trackage rights by BNSF Railway Company (“BNSF”’) to PNWR. The
trackage rights are based on a written agreement and are not being filed or sought in a responsive
application.

Required Information

In accordance with the provisions of 49 C.F.R. §1180.4(g), PNWR provides the
following information as required by 49 C.F.R. §1180.6(a)(1)(1)-(iii), (a)(5), (a)(6), and (a)(7)(i1):

(a)(1)(i) BNSF is granting trackage rights to PNWR over approximately 13.31 miles of
rail lines byetween M.P. 10.0 in Vancouver, WA, on the BNSF Fallbridge Subdivision, and M.P.
0.69 (Main Track 1) and M.P. 0.91 (Main Track 2) in Portland, OR, and between M.P. 132.5 and
M.P. 136.5 in Vancouver, WA, on the BNSF Seattle Subdivision (together, the “Joint

Trackage). The Joint Trackage is located in the States of Oregon and Washington.



The name, business address and telephone number of Applicant (tenant railroad)
are: Portland & Western Railroad, Inc., 650 Hawthorne Ave., SE, Suite 220, Salem, OR 97301;
(503) 365-7717.
The name, business address and telephone number of counsel to whom questions
regarding the transaction can be addressed are: Eric M. Hocky, Gollatz, Griffin & Ewing, P.C.,,
Four Penn Center Plaza, 1600 John F. Kennédy Blvd., Suite 200, Philadelphia, PA 19103-2808;
(215) 563-9400.
(a)(1)(ii) PNWR intends to commence operations under the trackage rights on or after
November 13, 2006.
(a)(1)(iii) The trackage rights will allow PNWR and BNSF to shift their interchange
. from Salem or Albany, OR to Vancouver, WA.' |
(a)(5) PNWR currently operates in Oregon. The Joint Trackage is located in Oregon and
Washington.
(a)(6) A map showing the Joint Trackage is attached as Exhibit A. Twenty extra copies
of the map are also included. |
(a)(7)(ii) A redacted “public” copy of the written ﬁackage rights agreement is attached
hereto as Exhibit B. The trackage rights agreement that is being filed with the Board does not
include the attachments to Exhibit B since those documents are already part of the public record

in Portland & Western Railroad, Inc. — Trackage Rights Exemption — Union Pacific Railroad

! To accomplish this shift, PNWR will also use trackage rights between Labish, OR and
Portland, OR. See Portland & Western Railroad, Inc. — Trackage Rights Exemption — Union

Pacific Railroad Company, STB Finance Docket No. 34883 (served July 19, 2006).
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Company, STB Finance Docket No. 34883. PNWR is simultaneously filing a motion for a
protective order, together with a “confidential” version of the agreement under seal.
Labor Protection
Applicants understand that any employees adversely affected by the trackage rights are
entitled to protection under the conditions imposed in Norfolk and Western Railway Company -
Trackage Rights - Burlington Northern, Inc., 354 1.C.C. 605 (1978), as modified by Mendocino
Coast Railway, Inc. — Lease and Operate - California Western Railroad, 360 1.C.C. 653 (1980).
Environmental_ and Historic Reports
Under 49 CF.R. §1 105.6(c)(4) and 49 C.F.R. §1105.8(b)(3), no environmental or historic
documentation is required.
Caption Summary
Attached as Exhibit C is the caption summary required by 49 C.F.R. §1180.4(g)(2)(i).

Respectfully submitted,

Center Plaza, Suite 200
F. Kennedy Blvd.
Philadelphia, PA 19103-2808
(215) 563-9400

Attorneys for

Portland & Western Railroad, Inc.

DATED: November 2, 2006



VERIFICATION

I, Allan Bruce Carswell, President and General Manager of Portland & Western
Railroad, Inc. verify under penalty of perjury that the foregoing is true and correct.
Further, I certify that { am qualified and authorized to file the foregoing document.

Executed on November 2, 2006.

o

Allan Bruce Carswell
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STB Finance Docket No. 34591"PUBLIC VERSION"

FIRST AMENDMENT
TO AGREEMENT FOR LEASE AND TRANSFER OF
CERTAIN ASSETS, RIGHTS, AND OBLIGATIONS OF
THE BURLINGTON NORTITERN AND SANTA FE RAILWAY COMPANY
TO
THE PORTLAND & WESTERN RAILROAD, INC

This First Amendment is made as of the .,3:@4%"3)" of MO&@@{{R 20006, (ihe
“Execution Date™) by and berween BNSE Raibway Company ("BNSEY) (formerly known as The
Burlington Northeric and Santa Fe Ratbway Company), and The Portland & Western Railroad.
Ine, 1PNAVR™).

WHEREAS, BNSF aod PNWR are partics 1o an Ageeement for Lease and Transfer of
Certain Asscts, Rights and Obligations of The Burlington Northern and Sunta e Railway
Company t© The Portlind & Western Railroad, Ine, dated Octaber 22, 2002 {the “Original
Agreement”™); and

WHEREAS, BNSF and PNAWVR desire (o change the location where interehange oceurs; -

and

WHEREAS, BNSF and PNWR desire to amend the Original Agreement as set {orth
below,

NOW, THEREFORE, in consideration of the premises, covenants, and considerations set
forth herein, the panies hereto agree as follows. A

Article 1
Change of Interchange
From Salem or Albany, OR to Vancouver, WA

(4} As of the Effective Date of this First Amendment, or as soon as practicable thereafier,
PNWR shall interchange mrains with BNSF st Vancoinver, WA, or any other station or location
along the Joint Trackuge. as hoereinalier defined, ad as may be designated from time 160 time by
BNSF loecal operating oflicers which heretofore were interchanged at Salem or Albany. OR. In
erder o effeciuate the interchange at Vancouver!

1. BNSF hereby grants to PNWR nonexclusive overhead trackage rights between
Vancauver, WA, MP 100, on the BNSF Fallbridge Subdivision, and MP 0,69 (Main
Track 1) and MP 0.91 (Main Track 2) at Portland, OR, and between MP 1323 and
MP 136.3 at Vancouver, WA, on the BNSF Scaale Subdivision ("Joint Trackage™):

12

By Resolution of the Portland Terminad Railrond Company (1P"I'R™) Board. dated
June 1, 2000, TR authorized BNSE (o sublet its rights to operate over PTR {in
addition o BNSF and UP) wrackage between MP 0.69 (Main Track 1) and MP 0,9
(Main Track 2) at Portlnd, OR, and end of PTR ownership at MP 0.0 ar Portland,
OR fo facilitate PNWR's mterchonge operations {“PTR rackage™):

el

By Second Supplememal Agreement dated May 30, 2006, o BNSF and UP's
original ageeement dated 1920, UP agreed o allow BNSF 10 sublet the wse of
BNSF's trackage rights w PNWR 1o aperale (in addition (0 BNSE and UP) over UP

Confidential Contract Amendmend
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owug‘,d trackage hebween Dortfand, OR, MP (.0 and East Portland, OR, MP 0.3
(equivalent of MP 770.3 on UP’s Brooklyn Subdivision) (*Willamctte River Sicel
Bridze Trackage™); and

Jo By Fiest Amendment dated May 30, 2006 to BNSF and UP’s original agreement
dated 1994, L3 agreed to allow BNSF to sublet to PNWR BNSFs right to operate
aver UP owned trackage on UP's Brooklyn Subdivision benween East Portland, OR,
MP 770.3 and Labish, OR, MP 720.9 (“Fast Portland-Labish Trackage™. During the
teem of this First Amendntent, BNSF refains the right to operate over a portion of the
Last Porthind- Labish Trackage between Last Portland, OR and Willsbury Jet., OR for
the purpose of effecting the nterchange of unit traing between BNSE and PNWR as
may be mutually agreed upon between BNSF and PNWR loval gperating ofifeers
from lime 10 1ime,

{by A map showing e track segments noted above is attached as Exhibit A 10 this
Agrecinent. Copiex of the agreements noted above are attached as Exhibit B 1o this Agreement.

{e) The nghts of operation over the Joint Trackaye, and the sublet of rights 10 operate
over the PTR Trackage, Willamette River Steel Bridge Trackage. nad Fast Portland-Labish
Trackage are granted under this First Amendment for the sole und exclusive purpose of
facilitating interchange between PNWR and BNSF a1 Vancouver. The use of the opermting rights
sranted 10 PNWR are pranted with the intent that they will be used collectively o Tacilitate
interchange, and that cach segment of aperating tights may not be used by PNWR individually or
for any purposes neot associsted with (he performance of interchange of traflic at Vancouver
pursuant w the Original Agreement as amended herein,

{d) Subject fo the werms of this First Amendment, for so long as PNYWR i3 not in default
of this First Amendment, BNSE nonexclusively sublets 1o PNWR its rights of operation of the
PTR Trackage, the Willamette River Steel Bridge Trackage, and the Last Portbwd-Labish
Trackage, all as duscribed 5 Artice | (a} above, it being expressly undersiood that BNSF shall
continue 10 retain operating rights in addition 10 and along with PNWR along the PTR Trackage,
the Willameue River Steel Bridpe Trackage, and between Eust Portland and Willshurg Jet, In the
exercise of operating rights over such gackage, PNWR shall assume all obligations, whether

contractua! or otherwise, related 1o the operation of said rackage. Al terms and conditions of the-

relevi operming agreements refoied o the PTR Trackage, the Willimette River Steel Bridge
Trackage, and the Bast Portland-Labish Trackage are attached hereto and collectively marked ax
Exhibit B and made a pan hereofl and PNWR agrees to assume and bear and indemmify, defend,
and hold harmless BNSE from and against any and all linbilities or indenwities (including.
withoul lmimtion, lability for breach ol the terms of sitid agreements, and linbilities for personal
injury, death, or property damage) arising under said agreements as o result of PNWR’S exercise
of aperating rights over such trackage.

Article 11
Operadons on Joint Trackage

PNWR’s use of the Jowr Trackage shall be for the sele and exclusive purpose of moving
trains and equipment aver the Joint Teackage that prior 1o this First Amendment was interchanged
at Safem or Albany, OR purstsn to the Original Agreaimont,

The Genera! Conditions covering the grant of the overhead trackage rights are set forth in -~
Exhibit C and adl terms of Exhibit € are incorporated hereln. I any conflict between Exhibit €

Confidential Contract Amenduient
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and the nain body of this Agreement shall arise, the provisions of the main body of ihis
Agreement shall gover, Subjecet to the terms and conditions contained herein, PNWR shall have
the nonexclusive tight to use the Joint Trackage for the limited operation of PNWR’s lrama,
locomotives, cahooscs and cars with PNWR’s own cmployces over the Joint Trackage in
comnon with BNSF, it being understood and agreed that PNWR shall not have the right to:

I. Setow, pick up or store cars, or switch industeies upon the Joint Trackage, or any part
thereof,except as necessary for handling locomotives, cabooses or cars bad ordered
enroule; or

2. Serve any industry, feam or house track now existing or hereafier located along or
which may become conneeted o the Joint Trackayge; or
3. Permit or adinit any third party to the use of all or any portion of the Joint Trackage,

not under the guise of doing ils own business, contract or make any agrecment to
handle as its own trains, locomotives, cabooses or cars over or upon the Joint
Trackage or any portion thervof, the trains, locomotives, cabooses or cars of any such
third party which in the normal course of business would not be considered the trains,
locomotives, cabooses or cars of PNWR; provided, liowever, that the foregoing shall
not prevernt PNWR, pursuant to a run-through agreement with any railroad from
using the locomotives of another ruilroad as its own under this agreement; or

4. Conneet with itself or any other railroad except 10 the extent expressly authorized
pursuant to this First Amendment; or

5. Build-in to or build out from any point on or along the Joint Trackage; or

6. Inferchange with any other ratiroad or perform haulage services for any other railroad
on or afong the Joint Trackage.

Article I1]
iffeetive Date aud Term

This First Amendment shafl be become elfective as of the fater of the Bxecution Date or
the date all required governmental approvals required to'effect the terms hereof are oblained and
shali continue through May 30, 2016 unless otherwise sooncr terminated as hereinafier provided.
In the event any one or all of the agreements between BNSF, UP andfor PTR (Resohution of the
Portland Terminal Company Board for the use of the PTR Trackage, Second Supplemental
Agreement Jor the use of the Willametie River Steel Bridge Trackage or First Amendment for the
use of the Bast Porffund-Labish Trackage) as deseribed and defined in Article 1 (1) 2., 3., and 4.
above are tenminated, this First Amendment shall also terminate, 1In the event the Original
Agreement terminates for whatever reason prior to May 30, 2016, the terms of this Iust
Awendment shall terminate.

Confidential Contract Amiendinient
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Article TV
Supplemental Division of Revenue

{a) BNSF and PNWR agree that for thie Initial Torm or Extended Termy, as the case may
be, BNSE shall pay PNWR in addition to any divisions of revenue paid pursuant to the Qriginal
Agreement the following supplemental division of tevenue fm the BNSF (raftic handled by
PNAWR 1o the new hnterchange (m.nmn

[
}
!
.
N _
3
i
)
i
4
5 1
3 ' ’ )

(1) Commencing on January 1, 2007, and cach Janoary | thereafier for the Initial Term or
Extended Term, as the case may be, the supplemental divisions set forth in subsection (a) above
shall be adjusted according to Section 12.8. of the Original Agreement. Billing and psyment of
the divisions of revenue set forth above shall be made iy the snme manner as s Torth in Scetion
3.E. of the Original Agreement,

{e) BNSF and PNWR agree that for the Initial Term or Extended Term, as the case may
be. BNSF and PNWR shadl apportion any car muile fees assessed by the UP and payable on
iterchange trains operated by PNWR on the Joint Trackage as follows:

vights fees uxsessed by the UR,J: -

Lo As reimbarseinvat of trackage

Confidential Contract Amendnient
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STB Finance Docket No.. 34591"PUBLIC VERSION"

2. PNWR shall pay these fees to the BNSF on a quarterly basis, in arreurs. based on its
own mileage records, BNSF shall have the right 1o audit PNWR’s mileagt records at
any time, ‘

— -

@i ( B
o 4 , : , : r/{LEbAC.TED

Ariicle V
Amendments to Interchange Provisions

Section 9.A, fnterchunge of the Quiginal Agreement shall be defeted in its entirety and
replaced with ihe following:

9. Interchangg

A. Imerchange Agrecment.  Lessce and Lessor shall interchange rail freight cars and
equipment to and from cach other puarsuant 1w the werms of an Tuterchange Agreement 10 be
exceuted in substantially the form as aitached Exhibit B at BNSF’s Vancouver, WA rail vard for
cars destined to or ariginating from points on the leased line, Lessor and Lessee shall also
interciuinge certain unit frain raffic between themselves at Willsburg Jet., OR as may be mutually
agreed upon from tinie © time between Lessor’s wnd Lessee's locad operating officers. Lessor
shall-have the right to change the location at which such interchange aceurs if Lessor determines
that such change is necessary for operational purpases.  Interchange beiween Lessce and any
other party other than Lessor, AERC, or CORP (including CORP traftic routed vin UP at Gugene)
will not be permitted at any location along the Leased Premises. The trackage upon which such
interchange takes place shull be rerévenced hereinafter as “hnerchange Track™. Lessce will block
traffic for iterchimge with Lessor o accordance with written instructions W be furnished by
Lessor, ‘

Nothing in this First Amendment shall alter 1he rights or obligations of the partics excepl
as specifically set forth above. and alt other 1erms and conditions of the Qriginal Agreciment shall
-remain in fall foree and effect.

Confidential Contract Amendment
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IN WITNESS WHERLEOQF, ihe partics hereto have caused their duly autharized
representatives 1o execute this Agreement on the date first written above.
BNSF n,m: \m COMPANY

e!.' .‘.

s

fs: \fu:c‘_u )ﬂ;'c.v';ian.'r; Nc.i"c{g{z; gl:\fﬂ.}c}amcm *

Date: m/ /95
THE vou wn{;—}m

9 i
Rk

Dite: /0/2-?/?@@25

RATLBOAD, INC
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Exhibit B

Copies of Agreements Described in Article I(a)

Portland Terminal Railkvay Company

Board Resolution, dated June 1, 2006
Basic Operating Agreement, dated Décember 31, 1932

Willamette River Bridge Agreement
Second Supplemental’ Agreement, dated May 30, 2006
Willamette River Bridge Agreement, dated March 1, 1920
~ Oregon Trackage Rights Agreement
First Amendment, dated May 30, 2006

Oregon Trackage Rights Agreement, dated May 26, 1994
General Conditions
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~ EXHIBITC
GENERAL CONDITIONS TO

TRACKAGE RIGHTS AGREEMENT
PORTLAND TO VANCOUVER

Scetion 1. DEFINITIONS

1.1 “Original Agrecment” shall mean that certain Trackage Rights Agreement dated
2006, to which this Exhibit C is uppended.  Excepi where expressly provided
olhcrwxsc the term "Original Agreement” shall include this Exhibit *C.”

1.2 "Owner” shall mean BNSF Railway Company, its successors and assigns. The
designated nomenclature of “Owner™ is a term of convenicnce used by the partics hercto and
shall not signify or imply actual ownership status of any particulur picee of property or trackage.

1.3 "User” shall mean the party rescrving the right 1o use the Joint Trackage.

1.4 "Joint Trackage" shall mean trackage described in his agreement including
necessary right-of-way and appurtenances and support facilities thereof, and all Changes in
and/or Additions to (as that term is hercinafier defined). thereto now or in the fulure focated as
are-required or desirable for the opzration of the trains of the parties hereto.

1.5 "Equipment” shall meuan traing, locomotives, cars, cabooses, cnd ol (rain devices
vehicles, and machinery which are capable of being -operated on railroad tracks, or operated on
right-of-way for purpose of the midintenance or repair thereof.

1.6 "Annua® shall mean a calendar year.

1.7 “Car" shall mean ene (1) rail car: provided, however, that each pladform in an
articulated rail car of two {2) or more plaforms shall be counted ag one (1) rail car, subject to
modification by mutual agreement of the pariics based upon changes in railroad technology and
cach locomaotive shall be counted as two (2) cars.

1.8 "Properly  Accounts” shall memn accounts so designated under the Uniform
System of Accounts for Railroad Companies preseribed by the Surfuce Transportation Board
(hereinafter called "STB™), or any replocement of such system prescribed by the applicable
federal regulatory agency and used by the partics hereto,

1.9 "Changes in and/or Additions to" and "Additions and/or Capital Improvements”
(including retirements) shall mean work projects, the cost of which is chargeable in whole or in
part to Property Accounts as defined by Uniform System of Accounts for Railrowd Companies as
prescribed by the STB as of the effective date of this agreement,

!

Trackage Rights Portland to Vancouver
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1.10  "STB" shall mean the Surface Transportation Board of the United States
Department of Transportation or any successor agency.

Section 2. MAINTENANCE CHANGES IN AND/OR ADDITIONS. OPERATION AND
CONTROI,

2.1 User shall construct, maintain, repair, and rencw, at its sole cost and expense, and
shall own or maintain such portions of the tracks which connect the respective lines of the parties
at the termini of the Joint Trackage as are located on the right-of~way of User und lo U
clearance point in right-of-way of Owner. User reserves a license over that postion of Owner's
right of way between right-of-way line and clearance point in order for User (o maintain such
trackage.  Owner shall construct, maintain, repair, and renew, at the sole cost and expense of
User, and shatl be responsible for the portions of the track connections between said tracks of the
parties hereto between the headblock wnd clearance point located on the right-of-way of Qwner.
2.2 The construction, maintenance, repair, and renewal of the Joint Trackage shall be
under the exclusive direction and control of Owner. Qwner shall make any Changes in andfor
Additions (o the Joint Trackage which may be required by law, and progressively during
construction these shall become pant of the Joint Trickage. Owner may make any Changes in
and/or Additions o the Joint Trackage which Owner deems necessary or desirable for the safe,
efficient, and economical use of the Joint Trackage by the parties, and these shall progressively
during construction become part of the Joint Trackage. User may request Changes in undfor
Additions to the Joint Trackage which User shall deem necessary or desirable for the safe,
efficient, and economical use of the Joint Trackage by the parties, and Owner shall, if it concurs,
construct the same upon such terms and conditions as may be agreed upon and they shall become
part of the Joint Trackage. Owner shall make no retirement, withdrawal, elimination or disposal
of any part of the Joint Trackage which woukl permanently or materially impair the uscfulness

thereof to User.

2.3 The axinagement and operation of the Joint Trackage shall be under the exclusive
dircction and control of Owner.  Owner shall have the unrestricted power 10 change the
management and operations on and over the Joint Trackage as in its judgment may be necessary,
expedient, or proper for the operations thereol herein intended. Trains of the parties hereto shall
be given equal dispateh, according to their class.

24 Owner shall employ adl persons necessary o construct, operate, maintain, repair,
and renew the Joint Trackuge. Owner shall be bound to use only reasonable and customary care,
skill, and diligence in the construction, operation, maintenance, repair, and renewal of the Joint
Truckage and in managing same. The Joint Trackage shall be kept in a state of reasonable repair
and reasonably suitable for the combined requirements of the partics and of such other railroad
companics as Owner has herctofore admitled or may hercafter admit to use of the Joint Trackage.
In the event there are conditions lrom time to time which require emergency slow orders with
respect 1o any location on the main tracks comprised in the Joint Trackage, Owner shall, with

e

-
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reasonable promptoess, repair such conditions so as 10 penmit the removal of such emergency
slow orders. Notwithstanding anything fo the contrary contained in this agreement, User shall
not, by reason of Owner's performing or failing or neglecting 1o perform any construction,
operation, maintenance, repair, renewal, or management of the Joint Trackage, have or make
against Owner uny claim or demand for any loss, damage, destroction, injury, or death
whatsoever resulting iherefrom.  User shall be given the same advance notice of maintenance
plans and schedules as is provided to Owner's pn,rsonuu[.

aperation, and maintenance of the Joint Trackage shall perform their duties in a fair, impartil,
and just manner.

2.5 All officers, agents, and employees of Owner engaged in the management,

2.6 User, at ity expense, shall install and maintain upon its Bquipment such
equipment, radios, or devices as may now or in the fulure be necessary or appropriate, in the
reasonable judgment of Owner, for operation of trains upon the Joint Trackage. User will not,
however, be required to install any equipiment or devices not in use on Equipment of Owner,
Owner shall consult with User prior 10 the adoption of new communication or sighaling systems
to be employed on the Joint Trackage which have not therctofore been generally adomcd in the
rdifroad industry.

2.7 If the use of the Joint Trackage shall at any time be intercupted or traffic thercon
or thereover be deluyed for any cause, neither party shall have or make any claim against the
othet for loss, damage, or expense of any Kind, caused by or 1<,<ultmn from such interruption or

delay.

28  Owner may from time to time substitule any track or trocks for those delineated in
this agreement for use by User provided there shall at all times be afforded User a continuous
route of equal uiility for the operations of its Equipment within the termini of the Joint Trackage.
When such tracks which are not part of the Joint Trackage are used as provided herein, this
agreecment shall govern for purposes of direction and control and liability as if all movement had
been made over the Joint Trackage.

2.9 Each party shall be responsible for furnishing, «l its own expense, all labor, foel,
and train supphc.s necessary for the operation of its own Equipment over the Joint Trackage, n
the event a parly hereto does furnish such fabor. fuel, or train supplies to another party hereto, the
party receiving sume shall promptly, upon receipt of billing therefor, reimburse the party
furpishing same for ils reasonuble costs thereof.

210 The aperation by User on or along the Joint Trackage shall at all tmes be in
accordance with the rules, instructions, and restrictions of Owner, but such rules, insliuctions,
nd restrictions shall be reasonable, just, and fair between all parties using the Joint Trackage
and shall not unjustly discriminate against any of thém.
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2,11 User shall be responsible for the reporting and payment of any mileage, per diem,
use, or any applicable charges accruing on Feuipment in User's account on the Join! Trackage.
Except as may be specifieally provided for in this agreement, nothing herein contuined is
intended to change practices with respect (o interchange of traffic between the parties or with
other carriers on or along the Joint Trackage.

2,12 The total cost of clearing a derailment, cleaning up any Hazardous Materials
released during such derailinent, andfor repairing the Joint Trackage or any other property

damaged thereby shall be borne by the party or partics liable therefor in accordance with Swuon'

4 of these General Conditions,

213 In the event of release of Hazardous Maerials caused by faulty equipment or third
parties, cleanup will be conducted and total costs resufting theigfrom shall be bome by the
pasties as stated in Sections 2.1 1 and 2.12 of these General Conditions.

2,14 User shall insure that all its employees engaged in or connected with the
operations of User on or along the Joint Trackage shall, at all times, be in compliance with the
Code of Federal Regulations 49, Part 240 ~ Qualifications and Centification of Locomotive
Engincers as may be amended from time to time and shall pass periodic examination on the rules
of Owner relatéd to the Joint Trackage, provided, with vespect to such examinations that, upon
~request of User, Qwner shall qualify one or more of User's supervisory officers on said rules and

such supervisory officer or officers so qualificd shall examine afl emplayees of User engaged in
or connccted with User's operations on or along the Joim Trackage. Pending qualification of
train and engine crews of User, Owner shall furnish a pilot or pilots, at the expense of User, as
deemed necessary by owner 1o assist in operating trains of User over the Joint Trackage.

2,15 If any employee of User shall neglect, refuse, or fail to abide by Owner's rules,
instiuctions, and restrictions governing the operation on or along ihe Joint Trackage, such
cmployee shall, upon wrillen request of Owner, be prohibited by User from working on the Joint
Trackage. If either party shall deem it necessary to hold a formal investigation lo establish such
peglect, refusal, or failure on the pait of any employee of User, then upon such notice presented
in writing, owner and User shall promptly hold u joint investigation in which all partics
concerned shall participate and bear the expense for its officers, counsel, witmesses, and
employees. . Notice of such investigations to unploy es of User shall be given by User's officers,
and sueh investigation shall be condveted in accordance with the terms and conditions of
schedule agreements between User and its employees, 1 in the judgmoent of Owner, the resull of
such investigation warrants, such employee shall, upon written request of Owner, be withdrawn
by User from service on the Joint Trackage, and User shall release and indemnify Qwner from
and against any and all claims and expenses because of such withdrawal,

If the disciplinary action is appealed by o employee of User (o the National Railroad
Adjustment Board or other tribunal lawlully created to adjudicate such cases, and if the decision
of such bourd or tribuaal sustains the employee's position, such employee shall not thereafter be
barred from service on the Joint Trackage by reason of such occurrence.
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2,16 If any Equipment of User is bad ordered covoute on the Joint Trackage and it is
necessary that it be sct out, such bad ordered Equipment shall, after being promptly repaired, be
promptly picked up by User. Unleéss otherwise agreed; Owner may, upon request of User and

- User's expense, furnish te required labor and material and perform light repairs 10 make such
bad orderer Equipment safe for movement.  The employees and Equipment of Owier while. in
any manner so engaged or while enroute 1o or returning 1o Owner's terminal from such an
assignment shall be considered Sole Employees (as hercinafter defined) of User and Sole
Property (as hereinalter defined) of User.  However, should Owner afler repairing such
Equipment for User, move directly o perform service for Owner's benefit rather than retum to
Owner's terminal, then User's exclusive time and liability will end wlhen Owoer's employces
depart for work 1o be performed for Owner's benefit.  In the case of such repairs by Owner lo
freight cars in User's account, billing therefor shall be in uccordance with the Field and Office
Manuals of the Interchange Rules adopted by the Association of American Railroads, hereinafter
called "Interchange Rules”, in effect at the date of performance of the repairs. Quwner shall then
prepare and submit billing directly to and collect from the cur owner for car-owner responsibility
items as determined under said Interchange Rules, Owner shall also submit billing to and collcet
from User any churges for repair 1o freight cars that are car-owner responsibility items, as
determined under said hierchange Rules, should said car owner refuse or otherwise fuil to make
payment therefor,

C 207 ¥ Equipment of User shall become deriled, wrecked, o ptherwise disabled while
upon the Joint Trackage, it shall be re-railed or cleared by Owner, except that cuiployees of User
may re-rail User's derailed Equipment on the Joint Trackage whenever use of motorized on or off
track cquipiment is not required and prior permission has been granted by Owner. The costs and
expenses of clearing derailments and wreeks shall be of User's expense unless otherwise
provided for in allocation of Lability in Section 5 of this Exhibit C.

2,18  In the cvent Equipment of User shall be forced to stop on Joint Trackage, und
stich stoppage is due 10 insufficient hows of service remaining among User's employees, or due
-to mechanical failure of User's Equipment, or any other cause not resulting from an accident or
derailment, and such Equipment is wnable to proceed, or if a train of Uscr fails to maintain the
speed required by Owner on the Joint Trackage, or if in eniergencies, crippled or otherwise
defective Equipment 1s set out of User's taing on the Joint Trackage, Owner shall have the
option to lurnish motive power or such other assistance (including but not limited to the right to
re-crew User's train) as may be necessary (o haul, help or push such Equipment, or 1o properly
move the disabled Equipment off the Joint Trackage. The costs and expenses of furnishing
maotive power or of rendering such other assistance shall be at User's expense.

2,19 In the event any accident, derailment, or wreck, hereinaiter called "derailment”
involving Units on or in a train operated by User or for User by Owner carrying hazardous
materials, substances, or wastes, as defined pursuant w federal or state law, hereinafter called
“Hazardous Materials” shall occur on any segment of the Joinm Trackage, any report required by
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federal, state or local authorities shall be the responsibility of User. User shall also advise the
owner/shipper of the Hazardous Materials involved in the derailiment, and Owner, immediately.

Unless otherwise agreed by the parties, Owner shall assume sesponsibility for cleaning up
any release of such Hazardous Materials from User's cars in accordance with all federal, state, or
local regulatory requirements. - User may have representatives at the scene of the derailment to
observe and provide informnation and rccommendations concerning the characteristics of
Hazardous Materials release and the cleanup offort. Such costs shall be borne in accordance withy
Section 4 of the General Conditions.

If Hazardous Materials must be transferred to undamaged cars, User shall perform the
transfer; provided, however, that if the Hazardous Materials are in damaged cars that are
blocking the Joint Trackage, Owner, at its option, may transfer the Hazardous Materials,
Transfers of Hazardous Materials by User shall only be conducted after being aunthorized by
Owner,

Section 3. BILLING DEFAULT -

31 Billing shall be accomplished on the busis of data contained in a billing forn
mutually agreed to between the parties. Such billing form shall contain sufficient detail 1o permit
cornputation of payments to be made hereunder. Billing shall be prepared according to the rules,
additives, and equipment rental rates as published by the Owner. User shall pay to Owner af the
Office of the Treasurer of Owner or al such other location as Owner may [rom time to- time
designate, all the compensation and charges of every name and nature which in and by this
agreement User is required to pay in lawful money of the United States within thirty (30) days
after the rendition of bills therefor. Bills shall contain a statement of the amount due on account
of the expenses incurred and services rendered during the billing period. In the event that cither
party hercto shall fail Lo pay any monies due o the other party hereto within thirty (30) days after
the invoice date, then such Tirst pany shall pay interest on such unpaid sum from thirty (30} days
after its invoice date to the date of payment by such first party ar an donual rate equal to (i) the
greater of (u) for the period January | through June 30, the prime rate fast published in the Walf
Street Journal in the preceding June plus two and ane-half percent (2 11%), or (b) twelve percent
(12%), or (i) the maximum rate permined by law, whichever is less,

3.2 Errors or disputed items in any bill shall not be deemed a valid excuse for
delaying payment, and payments shall be made subject (o subsequent adjustiment; provided no
exception to any hill shall be honored, recognized, or congidered if filed afier the expiration of
three (3) years from the last day of the calendar momh during which the bill is rendered and no
bill shall be rendered Jater than three (3) years (i) after the last day of the ealendar month in
which the expense covered thereby is incurred, or (ii) if in connection with a project for which a
roadway completion report is required, after the lust day of the calendar month in which the
roadway completion report is made covering such project, with retirements and Additions being
reflecled as appropriate adjustments to valuation bases refroactive up 1o three (3) years from date
ol billing, or (iii) in the case of claims disputed as 1o amount or lHability, after the amount i
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settled and/or the lHability(ies) established. This provision shall not limit the retroactive

adjustment of billing made pursuant to exception taken to original accounting by or under-

authority of the STB or retroactive adjustment of wage rafes and settlement of wage claims,

3.3 So much of the unprivileged books, accounts, and records of each party hercto as
are reasonably related (o the subject matter of this agreement shall at al] reasonable times be
open o inspection by the authorized representatives and agents ol the parties hercto.

All books, accounts, and records shall be mainmained to furnish readily full information
for each item in Accordance with 49 U.S.C. Section FHGLE ¢t seq. and the related regulations of
the STB in 49 C.F.R. Part 1201, 1.3, et seq.

34 Should asy amount become payable by Owner 1o User under this agreement, the
provisions of Section 3.1 through 3.3 of this Exhibit C shall upply with Uscr as the billing party
and Owner as the paying party. :

3.5 Should User fail to make any payment when due which User is obligated 1o make
under this agreement, or fail in any other respeet 0 perform as required under this agrecment,
und such default shall continue for o period of six (6) months after notice in writing of such
default is given by Owner to User, owner may at its clection exclude User from the use of the
Joinmt Trackage. Thercupon User shall swrender to Owner all said Joint Trackage and shall have
- no claim or demand upoen it, by suit at law or otherwise, on uccount of said exclusion, provided
that failure to muke any puyment which is the subject of acbitration or litigation between the
partics shall ot be deemed, pending the decision in such arbitration or litigation, cuusé of
forfeiture hereunder.

Owner may waive such default subscquent, but no action of Owner in waiving any
default shall affect any default of User or impair any rights of Owner resulting therefrom.

Section 4. COMPLIANCE WITH LAWS

4.1 User shall not ticat, store or dispose of petroleum products or hazardous waste or
hazdrdous substances, as defined in (i) the Resource Conservation and Recovery Act, as
amended, or (i) (he Comprehensive Environmental Response Compensation and Liability Act,
as amended, or (i) subsequent legislation regulating discharges into the environment, on the
Joint Trackage.

4,2 Responsibility for Environmental Claims (s defined in Scction 4.6, below) as
between the partics shall be borne us follows: ‘

a) User shill be responsible for Euvironmental Claims to the exlent they result from
(1) the use of, or presence upon, the Joint Trackage by User or ils contractors or invilees,
or {ii) the negligence or willlul misconduct of User, its contractors of invilees in
operations on or over the Joint Trackage.
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» Owner shall be responsible for Environmental Claims to the extent that User is
nol responsible for such claims pursuant to Section 4.2.a, above.

4.3 Eauach party shall release the other party to the cxtent it is responsible for an
Environmental Claim, and, to the extent of such responsibility, shall defend, indemnify, protect
and save harmless such other party from and against such Environmental Clainmy and costs
associated therewith, including, but not limited to, environmental consultant fees, attorpeys' fees
and third party claims.

4.4 In the event of any incident, accident, derailiment, or vehicle striking or being

struck by Equipment (hereinafter "Derailment”) involving Equipment operuted by a party herelo

-~ earrying (1) hazardous materials, substances or wastes, as defined pursuant w Federal or Stute

Law, or (i) pollutants (hereinafter collectively referred 1o as " Hazardous Materials™) shall occur

on the Joint Trackage, uny reponrt required by Federal, State or local authorities shall be the

responsibility of such party. Each party shall advise the other party immedistely of the

occurrence of a Derailment involving Equipment operted by the party carrying Hazardous
Materials.

Unless otherwise agreed by the parties, Owner shall undertake any Response Action (as
defined in Section 4.5, below) in accordance with all Federal, Stute, or local regulatory
requirements necessitated by a release of Hazardous Materials on Owner's right-of-way
underlying the Joint Trackage from Equipment operated by cither party hereto upon the
occurrence of a Derailinent. User shall have data or a representadve available at the scene of iny
Derailment  involving  Equipment operated by it to provite information concerning the
characteristics of Hazardous Materials released.

If following a Derailinent upon the Joint Trackage Hazardous Materials must be
transferred to undamaged cars or other vehicles, unless otherwise agreed by the parties, the party
whose Eqguipment was involved in such Derailment shall perform the wransier; provided,
however, that if the Hazardous Materials are in damaged cars of a train of User that are blockin [
the Joint Trackage, Owner shall wansler the Hazardous Materials; provided further that transfers
of Mazardous Materials by User shull only be conducted after being authorized by Owner.

4.5 Inthe event any cleanup, response, removal or remediation of any environmental
condition on the Joint Truckage is necessary {collectively referred 1o berein as "Response
Action"), neither purty shall be entitled to any damiages, sctual or consequential, by reason of the
Response Action's interfererce with the other party's use of the Joint Trackage. Owner and its
contractors shall have full, unrestricted and unconditional access fo the Joint Trackage for the
purposc of compleling or engaging in a Response Action lor which Owner has any responsibility
or, al Owner's option, a Response Action which Owner has undertaken should User fail to
diligently pursue and complele such Response Action to the satisfaction of Owner; provided,
however, that any Response Action (i) shall be undertaken and completed pursuant to a work
plan (including a schedule) submitied to the other party for its review and, in the case of Owner,
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approval, and (ii) shall not unreasonably, in terms of duration or otherwise, restrict the other
party's use of the Joint Trackage, Either party's completion of any of the other party's obligations
hereunder shall not be decined a waiver of such obligations under this agreerent. Owner shall
have (he right, but not the obligation, to conduct reasonable inspections of any Response Action
of User and User shall provide Owner all information reguested by Owoer regarding any
Response Action of User or any Environmental Claims for which User is responsible.

4.6 The term "Environmeatal Claim™ means the direct costs of any cleanup, response,
removal, remediation, natwral resource damage, closure and/for post-closure required by any
environmental conditions affecting the air, soil, surface waters, ground waters; streais,
sediments and simitw environmental conditions caused by, resulting from, arising out of, or
occurring in connection with this agreement.

4.7 The liability and indemnity provisions of this Scction 4 shall continue in full force
and effeet regardless of whether this agreement is erminated pursuant to any other provision, or
the Joint Trackage is abandoned and vacated by User.

4.8  The total cost of clearing a Derailmenl, clesning up any Huzardous Materials
released during such Dernilinent, and/or repairing the Joint Tracks or any other property
damaged thcs‘cby shall be borne by the party or partics Jiable therefor pursuant to the allocation
of liability in Scction 5 of this Exhibit C. The total cost Environmental Claims nol related 1o a
Deraitment shall be borne by the parly or partics liable therefor (Juxsmmf w the allocation of
Hiability in Section 4.2 of this Exhibit C.

Section 5. LIABILITY AND INSURANCE

5.1 For the purpose of this Section 5, the following definitions shall apply:

“Laoss or Damage” shall mean without limitation all claims, liability, cost, and expense of
every character including amounts paid under any State or Federal campensation law incident to
Toss or destruction of or damage to property and injury to and death of persons arising from the
operation by the panics to this agreement on the Juint Trackage.

“Joinl Employees® shall mean one or more officers, agents, employees, or contractors of
Owner while actually engaged in maintaining, repaiving, constructing, renewing, removing,
inspecting, or operating the Joint Property (as hereivafter defined) or in making Changes in
andfor Additions thereto for the bepefit of all of the parties hereto, or while (mg)mmv o engage
in, enroute to or from, or otherwise on duty incident to performing such service. Such officers,
agents, employees, or contructors shall not be deemed “Joint Employees™ while enroute from the
;ne(fommnm of such work as hereinbefore duscribed w perform serviee for the benefit of fess
than all of the parties hereto.

“Joint Property” shall mean the Joint Trackage and all Eqguipment while engaged in
maintaining, repaiving, constructing, renewing, removing, inspecling, or operating the Joint
Trackage or in making Changes in and/or Additions thereto for the benefit of all the parties
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hereto, or while preparing to engage in, enroute to or from, or otherwise incident to performing
such service. Such Equipmeit shall not be deemed "Joint Property” while enroute from the
performance of such work as hereinbelore described to perforn service for the benefit of less
than all of the parties hereto.

“Sole Employees” and “Sole Property™ shall mean one or more officers, agents,
employecs, contractors, or Equipment, while engaged in, enroute to or from, or otherwise on
duty incident 1o performing service for the benelit of one or more, but fewer than all, of the
parties hercto.  Pilots furnished by Owner to assist in operating Equipment of User shall be
considered the Sole Employees of User,  All such ofTicers, agents, employees, contraclors, or
Equipment, while engaged in, enronte to or from, or otherwise on duty incident 1o repairing
Equipment, re-railing, or clearing wrecks or derailments or engnged in the repair or renewal of
the Joint Property subscquent to any such wieck or derailment shall, for the purpose of this
Scction 5, be deemied the Sele Employees and/for Sole Property of the party bearing the cost of
repair or of the other Loss or Damage of the wreck or deraibment.  Such officers, agents,
employees, contractors, or Equipment while enroute from performing such repair, rerailing, or
clearing of wrecks or derailments or renewing the Joint Property to perform another type of
service shall not be deained to De performing service incident to the instant repair, rerailing, or
clearing of a wreek or derailment.

52 As between the patics hereto only, cach parly shail bear a!l cost of Loss or
D: uu‘x"(, to its Sole Employees, patrons, invitees, and others on its. Equipment, or on or about the
Joinm Pmpcny in transaction of business for or with such party, its Sole Property, or property in
its care, custody, or control, except when the Loss or Damage is contributed (o by the acis or
omissions, negligent or otherwise, of the Sole Employees and/or Sole Property of one or more
other parties heieto, with or without the concurring acts or omissions of Joint Employees andfor
Joint Property, in which ¢vent the panies whose Sole Employees and/or Sole Property
contributed to the same shall bewr all of the costs of such Loss or Damage equally.

Loss or Damuge to third parties, Joint Employees, or Joint Property confributed (o by the
acts or omissions, negligent, or otherwise of Sole Employees andfor by deiecis in the Sole
Property of one or more of the partics hereto, with or without the concurring acts or omissions of
Joint Employees and/or Joint Property, shall be borne by the party whose Sole Employees and/or
Sole Property contributed (o the sivne, or equally if more than one party's Sole Employee and/or
Sole Property shall have contributed o the same. Loss or Damiage 1o third purties, Joint
Employzes or Joint Property involving only Joint Employees, Joint Property, ot occurring in
such' o way that it cannot be determined how such Loss or Dimmage came about shall be
apportioned equally among all of the parties.

5.3 Itis understood and agreed that a number of vehicular and pedestrian crossings of
the Joint Trackage presently exist or may be constructed. User agrees to accept all vehicular and
pedestrian crossings in whatever condition they may be during the termy of this agreement and
will not assert any claim, demand, or cause of action against Owner and will hold Owner
harmless from any claim, demand, or cause of action arising out of any vehicular or pedestrian
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crogsing accident on the Joint Trackage in which the engines, cars, or train of User only is
involved. :

54 For the purpose of this Section 3, Equipment of any third party railroad company
or companics being detoused over the Joint Trackage and all persons other than Joint Employees i
engaged in moving such Equipment, shall be considered the Equipment and employees of the
party hereto under whose detour agreement or other auspices such movement is being made. :

Equipment, and other property being handled for or used by any party hereto shall, unless
Joint Property, be considered the Sole Property of that party for purpose of this Scction 5.

Fach party hereto agrees that the acts and decisions of the parly hereto performing any
management, maintenance, repair, renewal, removal, improvement, operation, or similar function
of or for the Joint Property shall be deemed acts and decisions of a Joint Enployee.

55  Euach party hereto shall have the right to seule, or cause 1o be settled for it, all
claims for damuges Tor which such party shall be liable under the provisions of this Section 5 and
to defend or cause 1o be defended all suits for recovery of any such damages,

In casc a sui shall be commenced against cither party hercto for or on account of
damages for which the other party hereto may be solely or jointly liable under the provisions of
this Section &, the party so sued shall give notice to such other party of the pendency of such suit
and thereupon such other party may assume or join in the defense of such suit.

In the event that more iy one of the parties shall be liable hereunder for any damages
and the same shall be settled by a voluntary payment of money or other valuable consideration
by one of the purties so jointly liable therefor, release from liability shall be taken for and in the
name of all partics so Jiable. In the event of any settlement in excess of Fifty Thousund Dollirs
($50,000), the seuling party shall notify the other parties prior to scttlement.  Fajlure of the
settling party 1o so notify the other partics prior to settlement shall not relieve the other parties of
their obligation under the settlement agreement, so long us the seuling purty's failure (0 notify
did not prejudice the other partics and then only to the extent of such prejudice.

If a judgment shall be recovered against and satisfied by one parly involving a liability
which should under this agreement be bome entirely or participated in by the other parties, then
all expenses of whatsoever nature, including costs and fees connecled with such judgment and
with the proseeution of the suil upon which it was based, shall be settled between the parties in
strict accordance with the provisions of this agrecment and the party against which such
judgment shall have been recovered shall be prompily reimbursed by such other parties to the
extent to which the lauer is indebted,

5.6 Forso long as User shall exercise rights under this Agreement, User shall, at its
sole cost and expense, procure and maintain insurance coverage sufficient 1o cover the lability
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(@

{(b)

{c)

d)

(c)

()

(g)

(h)

Required policies under this Agreement shall comain no other endorsements
limiting coverage as respects obligations under this Agreement,

Annually User shall provide evidence of such coverage as required hereunder.

Where allowable by law, all policies (applying to coverage listed above) shall
contain no exclusion for punitive damages and certificates of msmancc shall

reffect that no exclusion exists.

User agrees to waive its right of recovery against Owner for all claims and suits
against Owner. Tn addidon, its insurers, through policy endorseiment, waive their
right of subrogation against Owner for all claims and suits. The certificate of
insurance must reflect waiver of subrogation endorsement.  User further waives
its right of recovery, and its insurers also waive their right of subrogation against
Owner, forJoss of ks owned or leased property or properly under its care, custody
or control.

User's insurance policies’ through policy endorsement must include wording
which states that the policy shall be primary and non-contributing with respect to
any insurance curried by Owner. The certificate of insurance must reflect that the
above wording is included in evidenced policies.

All policy(ics) required above shall include a severability of interest endorsement
and shall name Owner as an additional insured with respect 1o work perforned
under this Agreement. Severability of interest and naming Owner as addxtmnal
insured shall be indicated on the cextificate of insurance,

User is not allowed to self-insure without the prior wrilten consent of Qwner, 1If
granted by Owner, any deductible, self-insured relention or other financial
responsibility lor claims, User shall itself clnculy cover, in lieu of insurance, any
and all Owner liabilities that would otherwise, in accordance with the provisions
of this Agreement, be covered by User's insurance as if User elected ot to
include a deductible, self-insured retention or other financial responsibility for
clatms,

Prior to commencement of operations, User shall furnish to Owner an acceptuble
certilicate(s) of insurance including an original signature of the authorized
representative evidencing the required coverage, endoisements, and amendments
and referencing the contract andit/folder number if available. The policy(ies)
shall contain a provision that obligates the insurance company(ies) issning such
policy(ics) to notify Ownperin writing at least thily (30) days prior to any
cancellation, substitution or malerial altermion. This cancellation provision shall
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(i

(i)

(k)

M

{m)

()

be indicated on the certificate of insurance. Upon request from Owner, a cerfilied
duplicate original of any required policy shall be Turnished.

If any coverage is purchased on a claims-made basis, User shall continue to
provide evidence of insurance as required under this Agreement for a period of at
feast three (3) years, and such requirement and all necessary provisions of this
Agrecmont to administer swme shall, where applicable, survive termination of this
Agreement until lapse of the third year of such coverage.

Any insurance policy shall be written by a reputable insurance company
acceptable o Owner or with u current Best's Guide Rating of A- and Class VI or
better, and authorized o do business in the state(s) in which the service is to be
provided.

User represents that this Agreement has been thoroughly reviewed by Usor's
insurance agent{s)ybroker(s), who have been instructed by User to procure the
insurance coverage required by this Agreement.

Not more frequently than once every five (5) years, Owner may reasonably
modify the required insurance coverage to reflect then-cusrent risk management
practices-in the rilroad industry and underwriting practices in the insurance
industry. Further, each of the insurance limits set forth in this Seetion (exeluding
those subject to statutory Hability requircments) shall be adjusted cffective as of
an insurance renewal date by a percentage change in the consumer price index for
transportation service costs eommencing on the date of this Agreement or from
the immediately preceding adjustment date, as applicable, rounded to the ncarest
31,000,000, whenever the pereentage change in such consumer price index would
resull in an increase of the then required insurance amouny; provided, however, in
no event shall the required insurance coverage limits fall below those Hmits set
forth in this Seetion.

I any portion ol the operation is 10 be subcontracted by User, provided such
subcontracting is authorized by this Agreemom, User shall require that the -
subcontractor shall provide and maintain insuranee coverages as set forth herein,
naming Owner as an additional insured, and shal] require that the subcontracior
shall release, defend and indemnify Owner 10 the same extent and under the same
terms and conditions as User s required to release, defend and indemnily Owner
herein.

Failure 1o provide evidence as required by this Section shall be deemed to be a
Material Breach and shall entitle, but not require, Owner to immediately suspend
User’s operations over the Joint Trackage until the Muterial Breach is cured, or
terminate this Agrcement immediately (or at wny time after suspension of
operating rights hereunder and failure to cure), without prejudice to Owner's
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ability to pursue any other remedies available at law or in cquity. In the cvent
Owner elects to suspend User's operating rights and/or terminate the terms ol this
Agreament for breach of the terms of this Section, User shall indennily Owner
for all costs associated with Owper's effectuation of such suspension andfor
termination, including, without limitation, all legal fees cxpended by Owner to
effectuate such suspension andfor termination. In addition to any other rights or
remedies for breach of the terms of this Section, Owner shall have the right w
seck and obtain coverage required by this Agreement by or on behall of User, and
User shall bear all costs associated for such coverage and any costs incurred by
Owaer in obtaining same.

{0) The fact that insurance (including, without limitation, self-insurance if permitted)
is obtained by User shall not be deemed Lo release or diminish the liability of User
including, without limitation, lability under the indemmity provisions of this
Agreement. Damages recoverable by Owner shall not be limited by the amount
of the required insurance coverage. '

» For purposes of this Seetion, Owner shall mean “Burlington Northern Santa Fe
Corporation”, “BNSF Railway Company”, and the subsidiarics, successors,
assigns and affiliates of cach and their officers, directors, employees, agents,
contractors and representatives,

Section 6. ARBITRATION

6.1 If at any time & question or controversy shull arise between the parties hereto in
connection with this agreement upon which the parties cannot agree, theén, upon the written
request of either party setting forth the issue in dispute, such question or controversy shall be
submitted to arbitration.  If the parties involved in such dispute are able to agree upon a single
arbitrator experienced in matters of the character in dispute within thirty (30) days alter the party
desiring such arbitration (the "Demanding Party”) shall notify in writing the other party or parties
to such dispute (the "Noticed Parties), such dispute shull be submitted to such single arbitvrator.
Otherwise, the Demanding Party shall appoint an arbitrator and notify the Noticed Partics in
writing of such appointment.  Within twenty (20) days after receipt of said notice, the Noticed
Partics shall each appoint an arbitrator and notify the Demanding Party in writing of such
appointment, Should any Noticed Party fail within twenty (20) days after receipt of such notice
to name its arbitrator, the arbitrator for the Demanding Party and the arbitrators for the other
Noticed Parties, if any, shall select one for the Noticed Party so failing and, if they cannot agree,
said arbitrator may be appointed by the American Arbitration Association from the CPR List of
Distinguished Neutrals or other suitable pool of neutral arbiteators ag may be mutually agreed in
writing by the pacties upon application by any party after ten (10) days’ written notice to all other
partics.  The arbitrators $o chosen, if an even number, shall select ane additional arbitrator, to
complete the board, Tf they fail to agree upon an additional arbiteator, the same shall, upon
application of any paity, be appointed in the manner herctofore stated.
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Upon selection of the wbitrator(s), said arbitrator(s) shall with reasonable diligence
determine the questions as disclosed in said notice of demand for arbifration, shall give all parties
reasonable notice of the time and place (of which the arbitrator(s) shall be the judge) of hearing
evidence and argument, may take such evidence as they deem reasonable or as either party may
submit with withesses required to be sworn, and may hear arguments of counsel or others. 1fany
arbitrator declines or fails to act, the party (or parties'in the case of a single arbitrator) by whom
he was chosen or said judge shall appoint another to act in his place. After considering all
cvidence, lestimony, and arguments, said single arbitrator or the majority of said board of
arbitrators shall promptly stafe such decision or award in writing which shall be final, binding,
and conclusive on all parties to the arbitration when delivered to them, Until the arbitrator(s)
shall issue the first decision or award upon any question submitted for wbitration, performance
under this agreement shall continue in the manner and forny existing prior to the rise of such
guestion.  AMfier delivery of said first decision or award, cach party shall forthwith comply with
said first decision or award immediately alter recéjving it

Each party fo the arbitration shall pay the compensation, costs, and expenses of the
arbitrator appointed in its behalf and all fees and expenses of its own wilnesses, exhibits, and
counsel.. The compensation, cost, and expenses of the single arbitrator or the additional
arbitrator in the board of arbitrutors shall be paid in equal shares by all partics (o the arbiteation.

6.2 The non-privileged books and papers of all parties, as far as they reasonably relate
to any matier submitted for arbitration, shall be open o the examination of the arbitrator(s),
subject to implementation of usual and customary confidentiality measures afforded busingss
confidential documents or information in commercial arbitration proceedings.

Section 7. GOVERNMENTAL APPROVAL and ABANDONMENT

7.1 User shall, at its own cost and expense, initintc by appropriate application or
petition and thereafier diligently prosecute proceedings for the procurement of all necessary
consent, approval, or authority from any governmental agency for the sanction of this agreement
und the operations to be carried on by User thereunder.  Owner, at its expense, shall assist and
support said application or petition and will furnish such information and exccute, deliver, and
file such instrument or instruments in writing as may be necessary or appropriate to obtain such
governmental consent, approval, or authority, Uscr and Owner agree to cooperate fully to
procure all such necexsary consent, approval, or authority.

7.2 In the cvent Owner shall be involuntacily dispossessed, including threat of
condemnation by competent public authority, of the right o operitte upon and maintain any
portion of the Joint Trackage, Owner shall have no obligation hereunder to provide tracks for
User's use, and User shall have and shall make no claim of any kind, legal or otherwise, agninst
Qwner for failure to provide such tracks for User's use,

7.3 Uscrmay terminate this agreement with respecit to all or part of the Joint Trackage
at any time on thicty (30) days” written notice 10 Owner. Upon termination of this agreement, or
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any partial termination, as the applicuble cuse may be, however the same may oceur, User shall
be released from any and all manner of obligations wand shall be deemed to have forever
relinquished, abandoned, surrendered, and renounced any and all right possessed by User to
operate over that part of the Joint Trackage to which such termination applied, and as to such

part, Uscr shall Torover release and discharge Owper of amd from any and all manner of

obligations, claims, demands, causes of action, or suits which User might have, or which might
subsequently accrue {0 User growing out of or in any manner connected with, directly or
indirectly, the contractual obligations of Owner under this agreement, in all events; provided,
however, the aforesaid relinguishment, abandonment, surrcnder, renunciation, relcase, and
discharge of User shall not in any casc affeet any of the rights and obligations of either Owner or
User which may have accrued, or liabilitics accrued or otherwise, which may have arisen prior to
such termination or partial termivation. Upon any partial termination of this agreement, however
the same may occur, the teems and conditions hereof shall continue and remain in full foree and
effect for the balance of the Joint Trackage.

7.4 Each party shall be responsible for any labor claims of, and shall bear the cost of
cmployee proteclion payable to. its own cmploycees, and the employees of companics affilimed
with it, 1o the extent resulting from the entry into or operation of this agreement.  However, in
the event the parties agree that Owner should retain employees or provide additional employees
for the sole benetit of User, the parties shall enter into a separate writien agreement providing
that Uscr shall bear all. cost and expense for any such refained or additional employees,
including, without limitation, all cost and cxpense uassociated with labor protection payments
which we made by Owner and which would not have been incurred had such retention or
provision of employees for the sole benefit of User not been required.

Scetion 8. OTHER CONSIDERATIONS

8.1  This agrcement shall be binding upon and inwre 10 the benefit of the partics
hereto, their respective successor lessees, and assigns, but no sale, assignment, mortgage, or
lease by User of any interest or right given it uudu this agreement, separate and apurt from a
corporate merger, sale, assignment, mortgage or lease of User's railroad in its entirety, shall be

valid or binding without the prior writien consent of Qwner, which consent will not unnasonabiv

be w nhheld

8.2 This agreement and cach and every provision hercof is for the exclusive benefit ol
the parties hereto and not for the benelit of any third party. Nothing herein contained shall be
taken as creating or increasing any right in any third person to recover by way of damages or
otherwise against any of the parties hereto,

8.3 All notices, demands, requested, or submissions which are required or permitted
to be given pursuuant to this agreement shall be given by either party to the other in writing by
serving the same upon the addresses in Section 10 of the Trackage Rights Agrecinen.
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8.5  If uny covenant or provision of this agreement not material to the right of User to
use the Joint Trackage shall be adjudged void, such adjudication shall not affect the validity,
obligation, or performance of any other covenant or provision which is in itself valid. No
controversy concerning any covenant or provision shall delay the performunce of uny other
covenant or provision. Should any covenant or provision of this agreement be adjudged void,
the parties will make such other arrangements as, uader the advice of counsel, will affect the
purposes and intent of his agreement.

8.6 In the cvent there shall be any conflict between the provisions of this Exhibit *J-
- 27 and the main body of this agreement, the provisions of the main body of this agreement shall
prevail.

8.7  All Sccrion headings are inserted for convenience only and shall not affeet any
construction or interpretation of this agreement,

{End of General Conditions]
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