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H. Allen Pennington, Jr.

Pennington Hill, LLP
The Fort Worth Club Tower
777 Taylor Street, Suite 890
Fort Worth, Texas 76102

Tel: 817-332-5055
Fax:817-332-5054

October 25, 2006

Via FedEx Delivery 8575 6296 3973

Surface Transportation Board
1925K. Street, NW
Washington, DC 20006

Re: PCI Transportation, Inc. v. Fort Worth & Western Railroad Company, In
and Before the Surface Transportation Board

Dear Madam:

Enclosed please find an original and eleven copies of the following document
submitted by Plaintiff PCI Transportation, Inc.:

• Original Complaint and Application for Injunctive Relief.

Please file the original with the records of the court and return the excess file-
marked copies to the undersigned in the enclosed envelope I have provided for your
convenience. Also enclosed is our firm check to cover the filing fees for said complaint. If
any additional or other fees are required by the Board please let us know and we will
correct any deficiency.

Thank you for your assistance in this regard and should you have any questions
please do not hesitate to call me.

- - . Sincerely yours,

PENNINGTON HILL, LLP

2 6' 2006
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Surface Transportation Board
October 25, 2006
Page 2 of 2

cc: Mr. Richard DeBerry Via Certified Mail 70041160 0007 3875 2458
MCDONALD SANDERS
777 Main Street, Suite 1300
Fort Worth, Texas 76102

Fort Worth & Western Railroad Via Certified Mail 70041160 0007 3875 2441
Mr. Jim M. Martin, President
6300 Ridglea Place, Suite 1200
Fort Worth, Texas 76116
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IN AND BEFORE THE SURFACE TRANSPORTATION BOARD

ORIGINAL COMPLAINT AND
APPLICATION FOR INJUNCTIVE RELIEF

H. Allen Pennington, Jr.
Pennington Hill, LLP
111 Taylor Street, Suite 890
Fort Worth, Texas 76102
(817)332-5055
(817) 332-5054 (Fax)

ATTORNEYS FOR PCI
TRANSPORTATION, INC.

PCI TRANSPORTATION, INC.

Complainant,

V.

FORT WORTH & WESTERN RAILROAD COMPANY

Respondent.
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IN AND BEFORE THE
SURFACE TRANSPORTATION BOARD

PCI TRANSPORTATION, INC., §
Complainant, §

§
v. §

§ COMPLAINT NO.

FORT WORTH & WESTERN §
RAILROAD COMPANY, INC., §

Respondent. §

ORIGINAL COMPLAINT AND
APPLICATION FOR INJUNCTIVE RELIEF

PCI Transportation, Inc. ("PCI" or "Complainant"), files this its Original Complaint

and Application for Injunctive Relief with the Surface Transportation Board (the "Board"),

complaining of Respondent Fort Worth & Western Railroad Company, Inc. ("FWWR" or

"Respondent"), and would respectfully show the Board the following:

PARTIES

1. Complainant is a Texas company with an office at 3201 N. Sylvania Ave.,

Fort Worth, Tarrant County, Texas.

2. Respondent FWWR is a corporation organized under the laws of, and with its

principal place of business in, the State of Texas. FWWR may be served with notice of

this proceeding on its President, Mr. Jim M. Martin, at 6300 Ridglea Place, Suite 1200, Fort

Worth, Tarrant County, Texas.

VENUE & JURISDICTION

3. The Fifth Circuit Court of Appeals has ruled on July 26, 2005 that the STB

has exclusive jurisdiction of the claims in this proceeding in Action No. 04-10965 in such
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Court. A copy of the court's opinion is attached hereto as Exhibit 1. Specifically, the Court

ruled that all the requests herein by PCI are outside the scope of the express terms of the

Confidential Demurrage Agreement between the parties, thus are outside the provisions of

49 U.S.C Sec. 10709, and therefore within the exclusive jurisdiction of the STB. The Fifth

Circuit has ruled, in effect, then, that all "contractual relief sought by PCI herein, which PCI

maintains is, in fact, based upon the parties' contract, and their course of dealing

thereunder, and the customs and practices in the railroad industry, is not within the express

terms of the parties' express agreement and thus within the exclusive jurisdiction of the

STB. The Fifth Circuit further ruled that any "non-contractual" relief sought by PCI is also

within the exclusive jurisdiction of the STB. At this time, PCI does not intend to further

challenge these rulings by the Fifth Circuit, but reserves the right to do so in the future.

4. After the issuance of the opinion of the Fifth Circuit, FWWR re-urged a

Motion for Partial Summary Judgment, previously filed in the Federal District Court, on the

claims it contended were properly before such district court. FWWR also re-urged its

Motion to Dismiss all of the claims asserted by PCI on the basis that all such claims were

proper before the STB. The Federal District Court issued its Order Granting the Amended

Motion to Dismiss and Dismissing the Amended Motion for Partial Summary Judgment and

Final Judgment on September 26, 2006. Copies of both rulings of the district court are

attached hereto as Exhibits 2 and 3, respectively. The district court dismissed alj the

parties' claims in the district court, as falling within the exclusive jurisdiction of the Surface

Transportation Board ("STB"). FWWR has since filed a motion seeking clarification or

guidance from the Court regarding the ruling. FWWR is seeking clarification as to whether
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certain claims of FWWR fall within the exclusive jurisdiction of the STB and then asks the

court to make a ruling as to whether PCI's state law claims can be heard by the STB. PCI

believes the district court's order is clear; all claims by all parties have been dismissed, and

referred to the STB. Specifically, PCI believes that the district court's order granting the

Amended Motion to Dismiss and Dismissing the Amended Motion for Partial Summary

Judgment clearly dismisses all claims by all parties and further provides necessary

guidance to the parties of the Court's unequivocal conclusion that all claims bv all parties

fall within the exclusive jurisdiction of the STB.

5. In response to the Order of the STB issued on October 28, 2005, attached

hereto as Exhibit 5, PCI is refilling this its Original Complaint and Request for Injunctive

Relief herein. In the STB's order, it dismissed PCI's first Original Complaint because it

found no basis for the Board to hold a hearing, or otherwise entertain the relief requested

by PCI, given that the complaint and related matters were pending before the District

Court. The order of dismissal by the STB was without prejudice to PCI's refilling of its

claims. Therefore, PCI's Original Complaint and Request for Injunctive Relief are ripe for

consideration by the STB, and are filed on a timely basis.

SUMMARY OF THE FACTS

6. PCI is a captive customer of FWWR which alleges it is the exclusive provider

of rail services on PCI's railroad spur in Fort Worth, Texas. FWWR readily admits that it

uses a computer system to compute demurrage charged to its customers which is flawed

and which apparently never calculates the proper charges. In July of 2003, a dispute arose

concerning false demurrage charges billed to PCI. PCI was able to demonstrate, at that
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time, that the bill was completely erroneous and FWWR confessed its mistake. It seemed

the issue was resolved. Just a few months later, PCI entered into a long term lease of its

warehouse in Fort Worth where FWWR provides its services to PCI. PCI's decision to re-

up the lease was based on its ability to operate profitably with the written Agreement it had

with FWWR, which provided for four free days for PCI cars. FWWR was aware PCI

entered into a long term renewal of its lease. Shortly thereafter, knowing that PCI was now

locked into a long term lease, FWWR resurfaced with its same false bill. At that time,

FWWR contended that the demurrage bill, which it had acknowledged was erroneous

months before, was now past due and owing. PCI attempted to remind FWWR of their

prior discussions. FWWR at first acknowledged the bill was not owed in a face-to-face

meeting, but then literally overnight refused to consider the possibility that it was in error

and insisted PCI pay the demurrage bill, correct or not, fair or not, or FWWR would cancel

the parties' Agreement, thus destroying PCI's ability to continue operating its business.

Faced with this Hobson's choice, PCI refused to give in to FWWR's abusive, oppressive

and unreasonable rules and practices, and decided to file a lawsuit in the State court in

Tarrant County, Texas to enjoin cancellation of the Agreement. 1

SPECIFIC FACTS

7. PCI is in the business of receiving and handling rail cargo in Fort Worth,

Texas, and is located on a railroad spur which comes off the Union Pacific and Burlington

1 The Affidavit of Randy Gaston is attached hereto as Exhibit "4", and incorporated by reference herein.
Mr. Gaston's Affidavit provides a detailed account of the factual bases for PCI's claims. Also, the Affidavit
of Randy Gaston contains a number of exhibits. Any reference to the exhibits attached to the Affidavit of
Mr. Gaston will be done so in the following format: "Exhibit of Exhibit 4".

ORIGINAL COMPLAINT AND APPLICATION FOR INJUNCTIVE RELIEF Page 5

007



Northern railroad lines (the "Fort Worth Main Lines") which pass through the central north

side of Fort Worth, Texas. These main railroad lines constitute a public utility which serves

the public. FWWR contends that it either owns or controls the railroad tracks connecting

PCI's spur to the Fort Worth Main Lines.

8. In approximately the Spring of 1998, FWWR and PCI entered into an

agreement whereby FWWR would take into its business premises and rail yard, which is

located at the Hodge railroad yard on Long Avenue in north Fort Worth, any railroad cars

from the Fort Worth Main Lines bearing cargo ordered for delivery to Fort Worth by PCI.

9. PCI rents warehouse space of approximately 320,000 square feet at its Fort

Worth location. The warehouses are served by the aforementioned railroad spur off the

Union Pacific and Burlington Northern lines, which spur consists of an "A" and a "B" track.

PCI's railroad spur can accommodate up to ten railroad cars for unloading into PCI's

warehouse at one time when the cars are facing the correct way and are not positioned

improperly on the spur tracks.

10. At the time of the original agreement between FWWR and PCI, FWWR

agreed to provide PCI unlimited daily switches, that is, to provide PCI as many railroad cars

as it desired from the available loaded cars located in FWWR's yard which were bound for

PCI. Based upon the agreement and commitment of FWWR, PCI was able to secure a

long-term lease agreement of its warehouse space and spur with the Sylvania Industrial

Park.

11. The business relationship between PCI and FWWR proceeded satisfactorily

for a number of years. During that time, a course of dealing developed whereby FWWR
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would spot, or deliver, to PCI, the oldest cars first; that is, the cars would be delivered to

PCI's spur by FWWR on a first-in, first-out basis. PCI would show that this has also been

the custom and practice in the railroad industry, including, but not limited to Tarrant County

and the State of Texas, at all relevant times hereto.

12. In August, 2001, FWWR and PCI had a disagreement concerning a

demurrage charge sought to be imposed by FWWR. Demurrage is a charge by a railroad

company to a spur company, such as PCI, which is unable to take possession of a loaded

railroad car within some agreed upon or legally imposed period of time after the car is

received by the railroad company. On or about August 23,2001, FWWR and PCI entered

into a confidential written agreement regarding the parties' future relationship

("Agreement"). The Agreement is expressly made confidential and, therefore, PCI will

submit same to the Board for in-camera review in connection with the relief sought herein,

and only the portions of the Agreement pertinent and necessary to this action are set forth

herein. FWWR has repeatedly threatened PCI with repercussions from disclosing the

terms of the Agreement, even to a court of law in connection with seeking relief under such

agreement. No monies exchange hands between FWWR and PCI under the Agreement

because FWWR receives its revenues for receiving the loaded railroad cars from the

mainland railroads, UPR and BN. Under this new Agreement, FWWR agreed to provide

PCI one switch, or spot, of loaded cars per day to PCI's spur, and not to impose a

demurrage charge to PCI unless it had to hold a loaded PCI-bound car for more than four

days. Since execution of this Agreement, the parties' custom and practice has been that

FWWR would deliver to PCI the oldest cars first; that is, the cars that have been in its
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possession the longest. This has also continued to be the standard practice in the industry

for obvious reasons since August 23,2001, and has been recognized and confirmed orally

and in writing by FWWR on several occasions since execution of the Agreement.

13. Prior to the filing of PCI's action in the Texas state court, described above,

FWWR began to vary from its first-in, first-out practice of delivery of PCI cars to the PCI

spur, which created situations where FWWR held, against PCI's express wishes, railroad

cars filled with important cargo belonging to PCI's customers for over four days. On some

occasions, FWWR then brazenly attempted to impose a demurrage charge to PCI because

these cars had been in its yard for over four days. In these situations, which is certainly the

case with the demurrage charge referenced hereinafter, had FWWR honored its

agreement and its custom, practice and industry standard, the subject cars would not have

been in the possession of FWWR for more than four days.

14. Similarly, there are so-called "service failures" which occur from time to time

in the performance of FWWR's obligations under the Agreement. For example, FWWR

sometimes spots cars on PCI's spur backwards or in locations where they obviously cannot

be unloaded with PCI's equipment. These cars cannot be unloaded in these situations,

and therefore must be removed by FWWR and brought back the next day with the next

group of cars. On some occasions, FWWR has then attempted to impose a demurrage

charge on the misplaced cars or on other cars which are delayed by FWWR's service

failures of this type, and not by any conduct or action on the part of PCI.

15. By letter dated Februarys, 2004, a true and correct copy of which is attached

as Exhibit "F" to Exhibit 4, the Affidavit of Randy Gaston, FWWR provided written notice to
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PCI that if an invoice for July, 2003 demurrage in the amount of $2,340.00 was not paid by

February 20, 2004, then FWWR would cancel the parties' August 23, 2001 Agreement.

FWWR further threatened PCI in its letter that PCI would be placed on a cash basis and

that, with respect to all PCI-bound cars presently in its possession (which contain goods

owned not by PCI, but by PCI's customers), PCI would be held on "constructive placement

accruing demurrage until all outstanding invoices are paid." The July, 2004 invoices which

FWWR is attempting to collect are based upon situations where railroad cars were in the

possession of FWWR for greater than four days solely because of its failure to deliver PCI

cars on a first-in, first-out basis.

16. PCI first received the February 3, 2004 letter by telecopy on February 26,

2004, and had no knowledge of its contents or existence prior to that date.

17. Randy Gaston, the PCI representative and officer in Fort Worth, met with

FWWR representatives, Jim Martin and Steve George, on March 1,2004, to demonstrate,

using FWWR's own records, that the cars for which the July, 2004 demurrage charges

were being imposed would not have been in FWWR's possession more than four days had

the PCI-bound cars been delivered to PCI on a first-in, first-out, or oldest-car, basis. At the

meeting, the FWWR representatives acknowledged their mistake, and indicated that the

demurrage charge would be withdrawn.

18. Then, the next day, Mr. Martin emailed PCI a new demand letter, a true and

correct copy of which is attached hereto as Exhibit "G" to Exhibit 4, and incorporated by

reference, again demanding payment of the July, 2003 demurrage charge and stating that

FWWR would place PCI in default under the Agreement if such bill was not paid by March
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8, 2004. The letter acknowledged that the oldest cars were not delivered first to PCI, but

states that this was done on the verbal instructions from one of PCI's yard employees.

These alleged instructions never occurred but, in any event, at the March 1,2003 meeting,

Mr. Martin stated that any such oral instructions "[don't] matter unless it was in writing and

my people know that." Mr. Gaston of PCI responded to this letter late on March 2,2004, by

email, a true and correct copy of which is attached hereto as Exhibit "H" to Exhibit 4, and

incorporated by reference, reminding Mr. George of the acknowledgments of FWWR the

previous day and asking for reconsideration of the demand. No response was ever

received to this request.

19. In addition, within a few days, FWWR had given PCI delivery schedule for

PCI-bound cars in its yard which would guarantee that some cars would necessarily be

held in the FWWR lot for more than four days. These actions appear to have been

calculated to cause PCI to incur demurrage charges under the parties' Agreement, since a

normal delivery schedule of the ten cars per day which PCI and its facility can

accommodate would result in no cars being in FWWR's yard for more than four days.

FWWR also began taking the shocking and untenable position that demurrage charges are

due regardless of whether its actions and negligence cause a delay in delivery of cars,

including in those situations involving obvious service failures on the part of FWWR.

20. FWWR's foregoing actions constitute an obvious interference with PCI's

contractural relations with its customers and its ability to deliver goods owned by PCI's

customers on a timely basis.

21. PCI has no adequate remedy at law for FWWR's breaches of the Agreement
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and its continued threatened unlawful conduct. PCI has contracts with its customers to

receive freight in Fort Worth via rail and to deliver same to its customers, and FWWR's

actions are preventing PCI from honoring its contracts with its customers. FWWR's

threatened immediate termination of the Agreement with PCI would deny PCI's access to

the United States' public railroad system and would likely put PCI's Fort Worth operation

out of business immediately. In addition, such action would prevent PCI from being able to

perform its contracts with its customers. PCI's injuries and losses from FWWR's actions

and threats are continuing, and such injuries worsen by the day.

CAUSES OF ACTION

22. The STB is a regulatory agency charged with the duty to oversee the

operations of the rail industry and enacted to provide the expeditious handling and

resolution of all proceedings required or permitted to be brought under 49 U.S.C.S. §§

10101 et. seq. See 49 U.S.C. § 10101(15).

23. PCI complains that FWWR has engaged in predatory practices involving its

relationship with its customer PCI. 49 U.S.C.S. § 10101 (12). FWWR has committed

several fraudulent acts concerning the implementation of rules and practices in providing

switching services for which it has also improperly imposed erroneous demurrage charges

to PCI. During the relationship between the parties, a course of dealing developed

whereby FWWR would spot or deliver to PCI's spur the oldest cars first, that is, the cars

which had been in the possession of FWWR the longest. Eventually, the parties entered

into an August 23, 2000, Confidential Demurrage Agreement. The two bases for the

injunctive releif sought by PCI, and held by the Fifth Circuit Court of Appeals as exclusively
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before the STB, are the continued oppression with, and improper billing of, demurrage fees

in violation of the express contract between the parties; and FWWR's tortious interference

with PCI's long term lease of the spur and contracts with its customers. The relevant

provisions of the August 23,2001, Agreement required FWWRto provide PCI with at least

one "switch" per day to PCI's spur. The Agreement provides for four free days for which

demurrage is not charged; this is two more days than is granted under the alleged tariff.

As the Fifth Circuit Court ruled, the Agreement is, however, silent as to any definition of the

term "switch" supplied by FWWR in the Agreement, or as to any criteria to determine if a

"switch" is properly performed. PCI alleges that this term is defined by the consistently

recognized customs, practices and rules of FWWR. The customs, practices and rules

between the parties alleged by PCI were confirmed by Charles Godsey, the operations

manager for FWWR in his deposition testimony taken May 26, 2004. See Exhibit 6,

attached hereto. Mr. Godsey testified that it has always been the practice of FWWR with

all its customers, including PCI, not to charge demurrage under the following

circumstances:

a. where FWWR has not spotted the oldest cars first, absent

instructions from the customer to the contrary;

b. where FWWR fails to provide a daily switch of cars;

c. where FWWR fails to deliver a full spot of cars;

d. in the event of certain service failures, including:

(i) when FWWR turns a box car on the customer's spur the wrong
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way (resulting in an inability of the customer to unload the car);

(ii) when FWWR delivers cars to the customer's spur in a manner

which results in an inability to unload the cars for other

reasons;

(iii) derailment;

(iv) engine breakdown; and

(v) flood, fire or rain;

e. when a customer's cars get "stuck" behind other customer's cars on

an interchange, resulting in cars not being delivered to the customer

on an oldest car basis; and

f. when any of the above issues causes a "domino effect" on future

days, FWWR doesn't charge demurrage on those affected cars.

Mr. Godsey's deposition clearly illustrates what FWWR meant in the term daily "switch"

which FWWR supplied in the parties' Agreement. Furthermore, PCI's understanding of the

established practices of FWWR is confirmed in Gaston's Affidavit attached as Exhibit 4

(see pp. 9-10 thereof). In reliance upon the Agreement, FWWR's express commitment to

the four day demurrage component thereof, and the oldest-car-first delivery of cars under

the Agreement, in January, 2004, PCI entered into a five year renewal of its lease with the

Sylvania Industrial Park, which consists of 320,000 square feet of warehouse space and a

railroad spur at a cost of approximately $60,000 per month. PCI alleges that through its

abusive billing practices, improper application of unreasonable rules regarding demurrage,

predatory practices, and unlawful discrimination against PCI, FWWR has injured PCI and
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caused it to incur damages as a result thereof.

24. FWWR's fraudulent acts concern the demurrage rules, practices and

procedures it provides to PCI and such acts taken by FWWR are completely unreasonable,

which PCI complains FWWR is in violation of 49 DSC Sections 10702,10704 and 10741.

PCI also contends that FWWR's employees or representatives, while in the scope of their

employment, engaged in acts and/or omissions that would constitute unreasonable

practices, resulting in improper demurrage charges to PCI, such acts for which FWWR is

responsible under 49 USC § 11907.

25. Additionally, under 49 USC § 10746, FWWR is responsible for computing

and accurately accessing demurrage charges and establishing reasonable rules related to

those charges. PCI contends that FWWR has violated this statute to PCI's detriment by

implementing wholly unreasonably rules and practices related to its demurrage charges to

customers. FWWR has also, committed several violations of its own customary rules and

practices, as set forth above, in a discriminatory manner against PCI. FWWR has

implemented fraudulent and deceptive tactics as a part of its common practices, wherein it

purposely, intentionally and knowingly, with conscious disregard, penalizes PCI for

FWWR's own mistakes in delivering rail cars and then attempts to make improper

demurrage charges to PCI. When notified of such demonstratively erroneous charges and

actions, FWWR simply informs PCI that regardless of whether the charges were a result of

FWWR's own mistakes, and regardless of the accuracy of the bill, PCI could pay the

demurrage charges or face the cancellation of its confidential demurrage agreement.

26. Further PCI contends that FWWR has engaged in discriminatory acts against
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PCI in violation of the rules it employs regarding demurrage charges. Further PCI

contends that FWWR was in violation of Section 10746 when it knowingly used a computer

program to compute demurrage charges to its customers that FWWR readily admits

performs basic mathematical calculations erroneously and makes other errors. In relation

to this allegation by PCI, and considering the potential harm to all of FWWR's customers,

PCI believes that it should be entitled to discovery and a review of the demurrage bills sent

to all of FWWR's customers, to determine if the errors of the system are acknowledged

and fixed with its other customers, and whether FWWR's "stick it to 'em" attitude and

practice involving PCI is widespread. PCI believes that the Board has the authority to allow

PCI to investigate and fully discover these matters under the authority granted to it under

the laws of the United States of America, and believes such discovery would promote the

purpose of the ICCTA and promote justice.

Count I. Breach of Contract/Attorneys' Fees

27. The allegations of the foregoing paragraphs are incorporated herein by

reference.

28. By FWWR's failure to deliver PCI cars on a first-in, first-out basis, and in

attempting to impose demurrage charges when delays in delivery of cars is based upon

FWWR's service failures, and then attempting to charge PCI demurrage on the cars that

FWWR itself has caused to be delayed, Defendant FWWR has breached the August 23,

2001 Agreement. Upon the filing of this petition, PCI has been damaged as a result of

such breach in an amount equal to any past demurrage charges which have improperly

been imposed. However, if the actions of FWWR continue as outlined above, PCI will be
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damaged in much greater amounts which will be proved at trial after appropriate discovery

in this cause. Defendant FWWR has threatened to terminate the Agreement without

providing Plaintiff notice of any plausible breach caused by Plaintiff.

29. PCI is also entitled to recovery of its attorneys' fees reasonably incurred in

prosecuting these claims, in an amount and measure as shown at trial. Plaintiff has

presented the contract claim and disputes contained herein to FWWR, and Defendant has

refused to refund, write off or credit certain demurrage charges and has refused to act in

accordance with the express terms of the Agreement.

Count II.
Intentional Interference with Existing and Prospective Contractual Relations

30. The allegations of the foregoing paragraphs are incorporated herein by

reference.

31. Plaintiff PCI would show that Defendant FWWR, through its agents' and

representatives' acts as set forth in the factual background above, have intentionally and

wrongfully interfered with the contractual relations between Plaintiff and its customers.

Specifically, Defendant has failed to provide PCI-bound railroad cars to PCI within the

required time, which has resulted in delays in delivery of items to PCI's customers.

32. By engaging in the conduct outlined above, FWWR has intentionally deprived

and interfered with PCI's business relationships, and its actual and prospective contractual

relationships with all of PCI's customers for which it receives goods.

33. Based upon the foregoing facts, PCI would show that FWWR and its agents

and representatives have tortiously and wrongfully interfered with existing and prospective
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contractual relations between PCI and its actual and prospective customers, for which PCI

is entitled to its actual damages as proved at trial.

Count III.
Application for Injunctive Relief

34. The allegations of the foregoing paragraphs are incorporated herein by

reference.

35. It is clear that (a) PCI has a substantial likelihood of success on the merits of

its case; (b) there is a substantial threat of irreparable injury to PCI if the injunction is not

issued; (c) that the threatened injury to PCI outweighs any damage the preliminary

injunction might cause to Respondant; and (d) that the preliminary injunction will not

disserve the public interest in any way. Therefore, in order to preserve the status quo of

PCI's contractual rights during the pendency of this matter, it is essential that the Board

immediately and temporarily restrain FWWR from the foregoing conduct, because of the

imminent harm facing PCI as described above. Therefore, PCI requests that the Board

immediately restrain FWWR, its officers, agents and employees, from the following acts:

a. providing purported notice of cancellation of any agreements between

PCI and FWWR and contending that any such agreements have been

terminated;

b. refusing to deliver a full spot of PCI-bound railroad cars with cargo per

day to PCI on its spur, to the extent such cars are available;
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p. delivering cars to PCI's spur on any basis other than on the basis of

delivery of those PCI-bound cars which have been in FWWR's

possession the most number of days;

d. imposing or attempting to impose any demurrage charges upon PCI

when timely delivery of PCI's cars on a first-in, first-out basis would

have resulted in no demurrage charges, and in those situations where

no demurrage charges would accrue but for FWWR's service failures;

e. imposing or attempting to impose any demurrage charges upon PCI

where the subject railroad car has been in FWWR's yard less than

four days;

f. refusing to deliver cars on the basis of alleged unpaid demurrage

charges, which are based upon:

a. any cars held by FWWR in its yard for less than four days;

b. any cars held by FWWR in its yard for more than four days,

but having been in such yard for more than four days as a

result of a) FWWR delivering less than a full spot of cars to

PCI in the relevant preceding days; b) FWWR's service

failures; or c) a combination of (a) and (b); and

g. reporting to any credit reporting agency or any of PCI's creditors,

brokers, or customers any alleged unpaid demurrage charges arising

out of PCI's Fort Worth, Texas operation.

PCI further requests that the Board, after hearing the evidence, enter a preliminary
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injunction on the foregoing bases, or on such bases as modified by the Board, based upon

the evidence presented and the Board's discretion as to the fashioning of the appropriate

injunctive relief between the parties.

36. In order to preserve the status quo of Plaintiffs contractual rights during the

pendency of this matter, FWWR should be cited to appear and show cause why it should

not be restrained, during the pendency of this action, from the conduct described in the

foregoing Application for Injunctive Relief.

APPLICATION FOR PERMANENT INJUNCTION

37. The allegations of the foregoing paragraphs are incorporated herein by

reference.

38. For the reasons stated in this pleading, PCI requests that, after hearing, the

Board grant a permanent injunction enjoining FWWR from all the foregoing activities. PCI

requests that the Board enjoin FWWR from these activities for a period of ten (10) years

from the date of filing of this Complaint or such other period found appropriate by the

Board.

Count IV.
Declaratory Judgment

39. An actual controversy has arisen and now exists between PCI and FWWR

relating to the express Agreement between the parties, PCI would show that it is entitled to

declaratory judgment finding against FWWR, namely findings as follows:

a. that the Confidential Demurrage Agreement was not terminable at will
and/or upon notice;

ORIGINAL COMPLAINT AND APPLICATION FOR INJUNCTIVE RELIEF Page 19
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b. that a March 2, 2004, letter from FWWR was not reasonable, proper
or effective notice of cancellation of the parties' Confidential
Demurrage Agreement;

c. that an April 20, 2004, letter from FWWR's counsel was not proper or
effective in giving notice of any cancellation or effective date of
cancellation or termination of the parties' Confidential Demurrage
Agreement; and

d. that FWWR is not entitled to charge or collect demurrage from PCI
pursuant to Tariff FWWR 8001-G.

ORAL HEARING

40. PCI requests and makes demand for oral hearing on all issues herein, and

any amendment to this pleading.

PRAYER

WHEREFORE, PREMISES CONSIDERED, PCI respectfully requests that

Respondent FWWR be cited to appear and answer herein, and that upon hearing, PCI

have and recover judgment against FWWR for all actual and consequential damages

arising from the actions described herein, pre- and post-judgment interest as allowed by

Texas law, costs of court, and such other and further relief, both general and special, at

law and in equity, to which PCI may show itself justly entitled. PCI also seeks a temporary

injunction and permanent injunction requiring respondent FWWR to act in accordance with

the terms of the Agreement and refrain from the acts described above. PCI further prays

that it be granted the foregoing declaratory relief and such other and further legal and

equitable relief to which it shows itself justly entitled.

ORIGINAL COMPLAINT AND APPLICATION FOR INJUNCTIVE RELIEF ^ .._ Page_20
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

F I L E D
July 26,2005

No. 04-10965

PCI TRANSPORTATION INC,

versus

FORT WORTH & WESTERN RAILROAD COMPANY,

NORTHERN DISTRICT OF TEXAS
FILED

AU6I 92005

CLERK,US.DISTRICT COURT

,m n-i^4- i ff_^^£?*y| ian1-

Defendant-Appellee

On Appeal from 'the United States District Court
for the Northern District of Texas

Before HIGGINBOTHAM, WIENER and CLEMENT, Circuit Judges.

WIENER, Circuit Judge:

Appellant PCI Transportation, Inc. ("PCI") appeals the

district court's orders denying (1) remand, and (2) a preliminary

injunction. We affirm.

I. FACTS AND PROCEEDINGS

PCI receives and distributes rail cargo in Fort Worth, Texas,

via a distribution warehouse serviced by a spur that comes off of

railroad lines of the Union Pacific Railroad ("Union Pacific") and

the Burlington Santa Fe Railroad ("BNSF"). Appellee Fort Worth &

Western Railroad Co. ("FWWR") is a short-line railroad that
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operates passenger and freight trains within Texas. FWWR operates

a switching yard that, via PCX's spur, links its warehouse to the

Union Pacific and BNSF railroads. Under various agreements, Union

Pacific and BNSF deliver railcars to FWWR's switching yard, after

which FWWR switches and delivers these cars to customers of Union

Pacific and BNSF, such as PCI, for unloading. After the railcars

are unloaded, FWWR returns the empty cars to the main railroads'

lines. BNSF and Union Pacific compensate FWWR for its switching

services, but the railroads also charge FWWR for the time that it

retains the railcars at its switching yard. In turn, FWWR collects

demurrage1 fees from end-use customers such as PCI.

In August 2001, after a dispute had arisen concerning

demurrage charges imposed on PCI by FWWR, these parties entered

into a contract (the "contract") aimed at avoiding further

conflict, a goal that the contract has obviously failed to attain.

The entire contract is a one page letter, and is self-styled with

two different names — "Confidential Demurrage Contractual

Agreement" and "Confidential Contractual Agreement for Free Time."

The language of the contract provides that (1) PCI will have four

demurrage-free days, and (2) FWWR is committed to providing PCI

with a minimum of one "switch" daily, seven days per week. The

contract also establishes the demurrage rate applicable after free

1 Demurrage is a charge assessed for detaining a freight
car, truck, or other vehicle beyond any free time stipulated for
loading or unloading.
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time expires. (The contract was never placed in evidence before

the district court, but following oral argument on appeal, it was

submitted to us under seal.) PCI alleges that, since the execution

of the contract and in conformity with common industry practice,

FWWR has delivered cars to PCI on a first-in, first-out ("FIFO")

basis.

In February 2004, more than two years after execution of the

contract, a new dispute arose between PCI and FWWR concerning

demurrage charges for the month of June 2003. PCI contends that

FWWR had engaged in several practices that resulted in improper

demurrage fees being charged to PCI, to wit: (I) FWWR varied from

its practice of delivering cars to PCI on a FIFO basis, with the

result that FWWR held cars intended for PCI's customers for longer

than four days; (2) at times, FWWR had delivered rail cars on PCI's

spur backwards, making it impossible for PCI to unload those cars

and requiring FWWR to move the cars out, reverse them, then bring

them back in again with the next group of cars; (3) FWWR provided

PCI with a delivery schedule the effect of which virtually

guaranteed that some of the cars would be held in the FWWR yard for

more than four days, thereby unnecessarily incurring demurrage

costs.

PCI filed suit in state court alleging that FWWR had breached

the contract. PCI also claimed intentional interference with

contractual relations and requested a TRO, a "temporary

injunction," and a permanent injunction restraining FWWR for a

3
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period of ten years from (1) "providing purported notice of

cancellation of any agreements between PCI and FWWR"; (2) "refusing

to deliver less than ten (10) PCI-bound railroad cars with cargo

per day to PCI on its spur, to the extent such cars are available";

(3) "delivering cars to PCI's spur on any basis other than on the

basis of delivery of those PCI-bound cars which have been in FWWR's

possession the most number of days"; and (4) "imposing or

attempting to impose any demurrage charges upon PCI, or in the

alternative, imposing or attempting to impose any demurrage charges

upon PCI when timely delivery of PCI's cars on a first-in, first-

out basis would have resulted in no demurrage charges, and in those

situations where no demurrage charges would accrue but for FWWR's

service failures". The state court granted PCI's request for a

TRO.

FWWR then removed the case to federal court, asserting that

PCI's state law claims were completely preempted by the Interstate

Commerce Commission Termination Act of 1995 ("ICCTA").2 The ICCTA

overhauled the Interstate Commerce Act ("ICA"), including the

elimination of the Interstate Commerce Commission and replacing it

with the Surface Transportation Board ("STB"). PCI filed a motion

for remand, arguing that the suit was outside the ambit of the

ICCTA. The district court denied PCI's motion, concluding that

removal was proper under the doctrine of complete preemption.

2 49 U.S.C. §§ 10101, et. seq.

4
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PCI filed a request for a temporary injunction and hearing in

the district court, seeking essentially the same relief that it had

sought in state court. This was PCI's second motion for injunctive

relief. Its first motion was denied for procedural reasons. The

district court denied PCI's motion without a hearing, holding that,

as a result of PCI's failure to proffer into evidence the contract

on which it based its claims for relief, it had not demonstrated,

p'rima facie, that the district court, as distinguished from the

STB, had jurisdiction to entertain PCI's requested injunctive

relief. The district court also held that PCI failed to

demonstrate that it would suffer irreparable injury absent an

injunction. PCI appeals the district court's denial of its remand

motion, denial of its motion for a preliminary injunction, and

refusal to hold a hearing on the motion for a preliminary

injunction.

II. ANALYSIS

A. Appeal of the Remand Order

An order denying a motion to remand is not appealable as a

final decision within the meaning of 28 U.S.C. § 1291; standing

alone, such a ruling cannot be appealed unless certified by the

district court under 28 U.S.C. § 1292(b).3 PCI nevertheless

contends that we have jurisdiction to consider its appeal of the

3 Poirrier v. Nicklos Drilling Co., 648 F.2d 1063, 1064-65
(5th Cir. 1981); Lewis v. E.I. Du Pont De Nemours & Co.. 183 F.2d
29, 31 (5th Cir. 1950).
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we could consider the order denying remand, we looked solely to

whether the Eleventh Amendment immunity issue was non-frivolous and

properly before us on appeal.8 Implicit in that decision is the

conclusion that, once appellate jurisdiction has been established,

we are compelled to address questions of federal jurisdiction.

In the context of the collateral order doctrine, we perceive

no difference in the distinction between Eleventh Amendment

immunity and remand. We thus conclude that PCI's appeal of the

denial of its motion for a preliminary injunction is both non-

frivolous and properly before us. Consonant with our holding in

Real Parties in Interest, we first consider the jurisdictional

question whether the district court erred in denying PCI's motion

to remand the case to state court.

B. Removal and Remand

The district court denied PCI's motion to remand the case,

relying primarily on (1) the Northern District of Iowa's reasoning

in Cedarapids. Inc. v. Chicago. Central & Pacific Railroad Co.9

and (2) § 10501 of the ICCTA. Section 10501 provides:

(b) The jurisdiction of the Board over—

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
rates, classifications, rules (including car
service, interchange, and other operating
rules), practices, routes, services, and
facilities of such carriers; and

8 Id.

9 265 F. Supp.2d 1005 (N.D. Iowa 2003).
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(2) the construction, acquisition, operation,
abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks,
or facilities, even if the tracks are located,
or intended to be located, entirely in one
State,

is exclusive. Except as otherwise provided in this part,
the remedies provided under this part with respect to
regulation of rail transportation are exclusive and
preempt the remedies provided under Federal or State
law.10

PCI contends that removal was improper because the relief that PCI

requests is expressly excluded from the reach of the ICCTA by §

10709 of that act. "We exercise plenary, de novo review of a

district court's assumption of subject matter jurisdiction."11

1. PCX's § 10709 Argument

FWWR establishes rates for its transportation services, as

well as rules and practices related to those services, including

specifically the rules relating to the imposition of demurrage

fees.12 The injunctive relief PCI seeks would regulate the

operation of FWWR's switching yard and would therefore fall

squarely under § 10501(b). PCI argues nonetheless that its dispute

with FWWR is purely over FWWR's compliance with the contract, and

that, under 49 U.S.C. § 10709, such contracts are not subject to

10 49 U.S.C. § 10501.

11 Hoskins v. Bekins Van Lines. 343 F.3d 769, 772 (5th Cir.
2003).

12 49 U.S.C. § 10701.
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the ICCTA and thus not under the jurisdiction of the STB. Section

10709 provides in relevant part:

(a) One or more rail carriers providing
transportation subject to the jurisdiction of
the Board under this part may enter into a
contract with one or more purchasers of rail
services to provide specified services under
specified rates and conditions.

(b) A party to a contract entered into under
this section shall have no duty in connection
with services provided under such contract
other than those duties specified by the terms
of the contract.

(c) (1) A contract that is authorized by this
section, and transportation under such
contract, shall not be subject to this part,
and may not be subsequently challenged before
the Board or in any court on the grounds that
such contract violates a provision of this
part.

(2) The exclusive remedy for any alleged
breach of a contract entered into under this
section shall be an action in an appropriate
State court or United States district court,
unless the parties otherwise agree.

None disputes that FWWR is a rail carrier and PCI is a purchaser of

its services.13

PCI's position on the applicability of § 10709 can be

distilled to two arguments. First, PCI argues that the STB has no

jurisdiction to hear claims even related to agreements governed by

§ 10709, citing the language of the statute and decisions of the

13 "MR] ail carrier' means a person providing common carrier
railroad transportation for compensation," 49 U.S.C. § 10102(5),
and a "railroad" includes a "switch, spur, track, terminal,
terminal facility, and a freight depot, yard, and ground, used or
necessary for transportation." § 10102 (6) (C).
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STB refusing to consider such disputes.14 We see nothing in the

statutory language that supports PCI's "related to" argument,

however, and PCI fails to direct us to any such language. In fact,

§ 10709(b) specifies that a party entering into such a contract has

only "those duties specified by the terms of the contract." The

decisions of the STB cited by PCI also fail to support its

argument. H.B. Fuller Co. v. Southern Pacific Transportation Co.15

is inapposite because the contract at issue there was a

comprehensive one that purported to govern the entire relationship

between the litigants. Fuller, a manufacturer, sued Southern

Pacific, alleging that the railroad had imposed unreasonable

storage and demurrage charges. The transportation in question was

subject to a "contract for carriage." Fuller argued that its

claims fell outside that contract and thus within the STB's

jurisdiction, because the contract did not explicitly address

demurrage or storage charges. The STB rejected Fuller's argument

and held that the claims fell outside its jurisdiction. Although

the contract did not explicitly address those areas, it did

incorporate by reference the "tariffs, rules and regulations which

would apply" if there was no contract to govern those areas not

covered by the contract. Therefore, held the STB, the referenced

14 Reply Brief at 6. PCI did discuss the STB cases in its
initial brief, but appears to have asserted the "even related to"
argument for the first time on reply.

15 STB Docket No. 41510 (Aug. 20, 1997).

10
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tariff terms became part of the contract. The other two STB

decisions that PCI cites add nothing to the analysis.16

In Cross Oil Refining & Marketing. Inc. v. Union Pacific

Railroad Co.17 a decision not cited by PCI, the STB considered

whether a series of purported contracts were the kind governed by

§ 10709. Cross Oil argued that § 10709 did not apply because,

under the agreements in question, service and equipment were to be

provided on the same basis as those provided to other shippers.

The STB rejected Cross Oil's argument, ruling that the

transportation at issue was provided under the contracts: Each

contract affirmatively stated that it was made pursuant to § 10709,

identified the origins and destinations, and specified the terms of

the contract and the rates for the commodities. As in Fuller, the

STB held that rail contracts can incorporate tariff provisions by

reference yet still fall outside the STB's jurisdiction.

Unlike the agreements at issue in the cited cases, the

contract in the instant case is very limited in scope, and does not

incorporate any tariff provisions. As such, any relief requested

16 Minn. Power Inc. v. Duluth, Missabe and Iron Range Rv.
Co.. STB Docket No. 42038 (July 7, 1999), merely states that
movement governed by a rail transportation contract is "beyond
our regulatory purview under 49 U.S.C. 10709(c)" without
providing any further analysis. Parrish & Heimbecker. Inc.. STB
Docket No. 42031 (May 22, 2000), discusses the Staggers Act,
stating only that the statute removed contract service from the
authority of the ICC (predecessor to the STB).

17 STB Finance Docket No. 33582 (Oct. 19, 1998).

11
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by PCI that falls outside of the contract's express coverage is not

governed by § 10709.

The second argument made by PCI is that all relief requested

is within the contract's coverage and therefore within the reach of

§ 10709. In its reply to FWWR's response to PCI's motion to

remand, PCI contended in district court that even if the contract

does not specifically address (1) whether FWWR was required to

place cars at PCI's spur on a FIFO basis, or (2) whether FWWR is

required to place a "full spot" of ten cars at PCI's spur each day,

the consistent conduct of the parties under the contract

constitutes their agreed interpretation, causing those requirements

to be incorporated into the contract. On appeal, PCI no longer

asserts that the parties' prior conduct interpreted or supplemented

the contract, arguing instead that all requested relief is within

the language of the contract, namely that the parties' prior

conduct, as well as the Texas railroad industry's customs and

practices, inform what the term "switch" means. PCI relies

primarily on the deposition testimony of Charley Godsey, the

operations manager for FWWR, to establish that the term "switch"

encompasses the portion of injunctive relief that FWWR insists

falls outside of the contract. FWWR counters that the "switch"

language in the contract was solely meant to change the number of

days per week that switching services would be provided to PCI, but

does not provide an alternative definition of "switch."

12
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Under Texas law, the primary concern of a court construing a

contract is to "ascertain the true intent of the parties as

expressed in the instrument."18 Even when there is neither patent

nor latent ambiguity in the wording of a contract, "[e]xtrinsic

evidence may, indeed, be admissible to give the words of a contract

a meaning consistent with that to which they are reasonably

susceptible."19 "A specialized industry term may require extrinsic

evidence of the commonly understood meaning of that term within the

specialized industry."20 PCI provides a string of citations to the

Godsey deposition to support its definition of "switch". A review

of the cited portions of the record reveals, however, that Godsey

was never asked to explain or define the meaning of providing a

"switch." His deposition lays out how FWWR deals with customers

and states that FWWR (1) does not impose demurrage charges when the

mistakes are its own, (2) uses a FIFO method to determine which

cars to deliver, and (3) will fill the spot available on a

customer's spur each day. None of this, however, is ever tied by

the deposition to the meaning of providing a "switch."

18 Dell Computer Corp. v. Rodriguez. 390 F.3d 377, 388 (5th
Cir. 2004); Mescalero Energy. Inc. v. Underwriters Indem. Gen.
Agency, Inc.. 56 S.W.3d 313, 319 (Tex. App. - Houston [1st Dist.]
2001, pet. denied).

19 Nat'l Union Fire Ins. Co. v. CBI Indus. Inc.. 907 S.W.2d
517, 521 (Tex. 1995).

20 Royal Maccabees Life Ins. Co. v. James. 146 S.W.3d 340,
345-46 (Tex. App. - Dallas 2004, pet. filed).

13
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Even if we were to accept PCI's broad definition of "switch,"

the injunctive relief it seeks is still broader than that which the

contract governed. The last portion of PCI's request seeks to

control FWWR's ability to impose demurrage charges under any

circumstances, or in the alternative, any circumstance in which no

demurrage charges would accrue but for FWWR's service failures, not

just those situations in which FWWR fails either to provide a full

spot of cars or to deliver the cars on a FIFO basis. We hold that,

at the very least, a portion of FWWR's claims are governed by the

ICCTA.

2. Complete Preemption

For the district court to have removal jurisdiction, 28 U.S.C.

§ 1441 requires that "the case be one over 'which the district

courts of the United States have original jurisdiction.'"21 Whether

a claim arises under federal law is a question determined by

reference to the plaintiff's "well-pleaded complaint."22 As a

defendant may remove a case only if the claims could have been

brought in federal court, "the question for removal jurisdiction

must also be determined by reference to the 'well-pleaded

complaint.'"23 "Under the well-pleaded complaint rule, 'federal

21 Johnson v. Baylor Univ., 214 F.3d 630, 632 (5th Cir.
2000) (citation omitted).

22 Hoskins, 343 F.3d at 772 (citing Louisville & Nashville
R. Co. v. Mottlev. 211 U.S. 149, 152 (1908)).

23 Merrell Dow Pharm.. Inc. v. Thompson. 478 U.S. 804, 808
(1986).

14
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jurisdiction exists only when a federal question is presented on

the face of plaintiff's properly pleaded complaint.'"24 "As a

general rule, absent diversity jurisdiction, a case will not be

removable if the complaint does not affirmatively allege a federal

claim."25 Potential defenses, including a federal statute's

preemptive effect, do not provide a basis for removal.26

In Beneficial National Bank v. Anderson, the Supreme Court

recognized two exceptions to this last rule: (1) when Congress

expressly provides for removal and (2) when a federal statute

wholly displaces the state-law cause of action through complete

preemption.27 The latter exception is the one that is at issue in

the instant case. As stated above, standard preemption does not

provide a basis for removal. In contrast, complete preemption is

jurisdictional in nature and, as such, "authorizes removal to

federal court even if the complaint is artfully pleaded to include

solely state law claims for relief or if the federal issue is

initially raised solely as a defense."28

24 Hoskins, 343 F.3d at 772 (quoting Caterpillar Inc. v.
Williams. 482 U.S. 386, 392 (1987)).

25 Beneficial Nat'1 Bank v. Anderson. 539 U.S. 1, 6 (2003).

26 Id. (citing Franchise Tax Bd. of Cal. v. Construction
Laborers Vacation Trust for Southern Cal.. 463 U.S. 1
(1983))(emphasis added).

27 Id. at 8.

28 Johnson, 214 F.3d at 632 (citation omitted).

15
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Prior to the decision in Beneficial, we considered complete

preemption to be a narrow exception, noting that the Supreme Court

had only recognized its existence in the areas of federal labor

relations and the Employee Retirement Security Act of 1974

("ERISA").29 Our pre-Beneficial test for complete preemption

required the defendant to show that

(1) the statute contains a civil enforcement provision
that creates a cause of action that both replaces and
protects the analogous area of state law; (2) there is a
specific jurisdictional grant to the federal courts for
enforcement of the .right; and (3) there is a clear
Congressional intent that claims brought under the
federal law be removable.30

In Hoskins. however, we modified the test in response to the

Supreme Court's Beneficial decision, in which the Court extended

the doctrine of complete preemption to the National Bank Act. It

reasoned that because the National Bank Act provides the exclusive

cause of action for claims of usury against a national bank, all

such claims arise under federal law for purposes of federal

jurisdiction.31 In light of the decision in Beneficial, we held in

Hoskins that the proper focus of complete preemption analysis is on

29 Id. (citing to Avco Corp. v. Machinists. 390 U.S. 557
(1968) and Metro. Life Ins. Co. v. Taylor. 481 U.S. 58 (1987)).

30 Id. The district court, in concluding there was complete
preemption, neither applied our circuit's test nor looked to the
Supreme Court's decision in Beneficial.

31 Beneficial Nat'1 Bank. 539 U.S. at 11.

16
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whether Congress intended that the federal action be exclusive, as

opposed to whether Congress intended that the claim be removable.32

In Hoskins. we considered whether there is complete preemption

of claims asserted under the Carmack Amendment to the Interstate

Commerce Act.33 As there is neither language in the statute

expressing Congress's intent that the Carmack Amendment provide the

exclusive cause of action for claims arising out of the interstate

transportation of goods by a common carrier nor any legislative

history to be examined, we looked to our own cases and those of the

Supreme Court to determine whether Congress did indeed intend for

the Carmack Amendment to provide the exclusive cause of action,

holding that it did.34 In the instant case, the plain language of

§ 10501 supports our conclusion that Congress intended actions

regarding "rates, classifications, rules (including car service,

interchange, and other operating rules), practices, routes,

services, and facilities of such carriers"35 to be governed

exclusively by the ICCTA. The House Report on the proposed ICCTA

32 Hoskins. 343 F.3d at 776. Our holding in Hoskins,
reversing our prior holding that the Carmack Amendment did not
support complete preemption, reflects Justice Scalia's conclusion
that the majority's holding in Beneficial makes finding complete
preemption easier than existed under Tavlor. Beneficial Nat'1
Bank, 539 U.S. at 16-19 (Scalia, J., dissenting).

33 49 U.S.C. § 14706. Section 14706 resides under the part
of the ICA governing Motor Carriers. The Carmack Amendment also
modified the Rail part of the ICA. 49 U.S.C. § 11706.

34 Hoskins. 343 F.3d at 776.

35 49 U.S.C. § 10501(b) (I) .

17
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also supports the conclusion that the ICCTA provides the exclusive

cause of action:

[Section 10501] replaces the railroad portion of former
Section 10501. Conforming changes are made to reflect
the direct and complete pre-emption of State economic
regulation of railroads. The changes include extending
exclusive Federal jurisdiction to matters relating to
spur, industrial, team, switching or side tracks formerly
reserved for State jurisdiction under former section
10907. The former disclaimer regarding residual State
police powers is eliminated as unnecessary, in view of
the Federal policy of occupying the entire field of
economic regulation of the interstate rail transportation
system. Although States retain the police powers
reserved by the Constitution, the Federal scheme of
economic regulation and deregulation is intended to
address and encompass all such regulation and to be
completely exclusive.36

In light of the plain language of the statute and its legislative

history, and in accordance with our holding in Hoskins. we hold

that the complete preemption doctrine applies. And, as the ICCTA

provides the exclusive cause of action for PCI's non-contractual

relief, we hold that those claims "'only arise [] under federal law

and could, therefore, be removed under § 1441."/37 The district

court's denial of remand was thus appropriate.

C. PCI's Preliminary Injunction Request

36 H.R. REP. No. 104-311, at 95-96 (1995). The Conference
Report emphasized that the conference version of the bill was
meant to preserve the exclusivity of federal remedies in the area
of rail regulation that existed prior to the passage of the
ICCTA. H.R. CONF. REP. No. 104-422, at 167.

37 Hoskins, 343 F.3d at 778 (quoting Beneficial. 539 U.S. at
11) -

18
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We review the denial of a preliminary injunction for abuse of

discretion.38 "Even though 'the ultimate decision whether to grant

or deny a preliminary injunction is reviewed only for abuse of

discretion, a decision grounded in erroneous legal principles is

reviewed de novo.' "39

To obtain a preliminary injunction, the applicant must show

(1) a substantial likelihood that he will prevail on the merits,

(2) a substantial threat that he will suffer irreparable injury if

the injunction is not granted, (3) that his threatened injury

outweighs the threatened harm to the party whom he seeks to enjoin,

and (4) that granting the preliminary injunction will not disserve

the public interest.40 "We have cautioned repeatedly that a

preliminary injunction is an extraordinary remedy which should not

be granted unless the party seeking it has 'clearly carried the

burden of persuasion' on all four requirements."41

PCI fails to establish that there is a substantial likelihood

that it will prevail on the merits. As the district court noted in

its denial of the injunction, PCI never submitted the contract to

the court for it to review. Without the contract, the district

38 Lake Charles Diesel. Inc. v. Gen. Motors Corp.. 328 F.3d
192, 195 (5th Cir. 2003).

39 Id. (quoting Women's Med. Ctr. v. Bell. 248 F.3d 411, 419
(5th Cir. 2001)).

40 Id. at 195-96.

41 Id. at 196 (quoting Miss. Power & Light Co. v. United Gas
Pipe Line Co.. 760 F.2d 618, 621 (5th Cir. 1985)).
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court could not possibly evaluate whether PCI was likely to prevail

on the merits. In addition, PCI fails to show that it would suffer

irreparable injury if an injunction were not granted. PCI's doom-

and-gloom prediction that without an injunction it would lose the

use of the track and be forced out of business is not borne out by

the record and the briefs. The only consequence of contract

cancellation appears to be a reversion to the terms and conditions

provided by the federal tariff that governs such operations. Any

damage resulting from a shorter period before demurrage is charged

can be compensated for monetarily.42 We hold that there was no

abuse of discretion by the district court in denying the injunction

sought by PCI.

D. Failure to Conduct: a Hearing

PCI makes the additional argument that the district court

erred in failing to conduct a hearing before denying its motion for

a preliminary injunction. Federal Rule of Civil Procedure 65(a)(1)

specifies that "[n]o preliminary injunction shall be issued without

notice to the adverse party." "We have interpreted the notice

requirement of Rule 65(a)(1) to mean that 'where factual disputes

are presented, the parties must be given a fair opportunity and a

42 See Morgan v. Fletcher. 518 F.2d 236, 240 (5th Cir. 1975)
(citations and quotations omitted) ("Mere injuries, however
substantial, in terms of money, time and energy necessarily
expended in the absence of a stay, are not enough. The
possibility that adequate compensatory or other corrective relief
will be available at a later date, in the ordinary course of
litigation, weights heavily against a claim of irreparable
harm.").
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meaningful hearing to present their differing versions of those

facts before a preliminary injunction may be granted.'"43

PCI relies on our decision in Commerce Park as support for its

contention that, before a preliminary injunction motion can be

denied, a hearing must be held. In Commerce Park, however, we

merely assumed for the purpose of our analysis that Rule 65

required that a hearing be held prior to the denial of a motion for

a preliminary injunction.44 The plaintiff has the burden of

introducing sufficient evidence to justify the grant of a

preliminary injunction.45 PCI's motion for a preliminary injunction

was predicated on the breach of a contract that was never put

before the district court. PCI also failed to adduce any probative

evidence that it would suffer irreparable injury in the absence of

an injunction; its only factual offering was the conclusional

statement that the demurrage charges would be too costly for it to

remain in business. PCI's failure to introduce the contract into

evidence and its failure to establish the existence of a factual

43 Kaepa, Inc. v. Achilles Corp.. 76 F.3d 624, 628 (5th Cir.
1996) (quoting Commerce Park at DFW Freeport v. Mardian Constr.
Co.. 729 F.2d 334, 342 (5th Cir. 1984)).

44 Commerce Park. 729 F.2d at 341.

45 Canal Auth. of the State of Florida v. Callawav. 489 F.2d
567, 578-79 (5th Cir. 1974).
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dispute on the question whether it would suffer irreparable injury

made a hearing unnecessary.46

The district court's orders denying PCI's motion for. remand

and denying PCI's motion for a preliminary injunction — including

its refusal to conduct a hearing — are, in all respects,

AFFIRMED.

46 Kaepa, Inc., 16 F.3d at 628 ("If no factual dispute is
involved ... no oral hearing is required.").
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

PCI TRANSPORTATION, INC.,

Plaintiff,
v.

FORT WORTH & WESTERN
RAILROAD COMPANY, INC.,

Defendant.

§
§
§
§ CIVIL ACTION NO. 4:04-CV-211-Y
§
§
§
§
§

ORDER GRANTING AMENDED MOTION TO DISMISS AND
DISMISSING AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT

Pending before the Court are two motions filed by defendant Fort Worth & Western

Railroad Company, Inc. (FWWR), on February 7, 2006: (1) Amended Motion for Partial

Summary Judgment [doc. # 109] and (2) Amended Motion to Dismiss Injunctive-Relief Claims

[doc. # 111]. After consideration, the Court GRANTS the amended motion to dismiss1 and

DISMISSES the amended motion for partial summary judgment based on the Surface

Transportation Board (the STB)'s exclusive jurisdiction.

I. BACKGROUND

The underlying facts of this dispute have been repeatedly and exhaustively stated by this

Court and the United States Court of Appeals for the Fifth Circuit. However, to give a proper

context for the holdings in this order, the Court will restate the operative facts. Plaintiff PCI

Transportation, Inc. (PCI), receives and distributes rail cargo in Fort Worth, Texas. PCI has a

distribution warehouse on a railroad spur that is part of the Union Pacific and Burlington

Northern Santa Fe (BNSF) railroads. FWWR, a short-line railroad, operates a switching yard

near PCI's warehouse that connects PCFs spur to the Union Pacific and BNSF railroads. Under

1PCI argues that only the injunctive-relief claims should be dismissed.
However, for the reasons stated below, the Court concludes that all claims must
be dismissed in favor of the STB's exclusive jurisdiction.
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various agreements, Union Pacific and BNSF deliver railcars to FWWR's switching yard, where

FWWR switches and delivers these cars to Union Pacific's and BNSF's customers, such as PCI,

for unloading. Once unloaded, FWWR returns the empty cars to the main lines. BNSF and

Union Pacific pay FWWR for its switching services, but the railroads also charge FWWR for the

time it keeps the railcars at its switching yard. As a result, FWWR charges demurrage fees2 to

end-use customers, such as PCI.

In August 2001, PCI and FWWR entered into a contract to avoid disputes regarding

demurrage charges imposed on PCI by FWWR. Although this Court has not been provided with

a copy of this contract, the parties submitted the contract to the Fifth Circuit under seal. That

Court stated that the contract was narrow in scope:

The entire contract is a one page letter, and is self-styled with two different
names—"Confidential Demurrage Contractual Agreement" and "Confidential
Contractual Agreement for Free Time." The language of the contract provides
that (1) PCI will have four demurrage-free days, and (2) FWWR is committed to
providing PCI with a minimum of one "switch" daily, seven days per week. The
contract also establishes the demurrage rate applicable after free time expires.

PCI Transp., Inc. v. Fort Worth & W. R.R. Co., 418 F.3d 535, 537-38 (5th Cir. 2005). Despite

the contract, PCI and FWWR had problems concerning demurrage charges.

PCI filed suit in state court alleging that FWWR had breached the contract. PCI also

claimed intentional interference with contractual relations and requested a temporary and

permanent injunction restraining FWWR from continuing its practices regarding delivering cars

to PCI and demurrage charges.3 FWWR removed the case to federal court, and PCI sought to

remand to state court. This Court concluded that removal was proper under the doctrine of

2A demurrage charge is assessed for holding a railcar beyond any free time
stipulated for loading or unloading.

3The specifics of PCI's injunctive-relief requests are fully explained in
the Fifth Circuit's opinion. PCI, 418 F.3d at 538.
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complete preemption by the Interstate Commerce Commission Termination Act ("ICCTA") and

denied the motion to remand. The Fifth Circuit affirmed. Id. at 546. On August 8, 2005, PCI

filed its claims before the STB. On October 28, the STB dismissed PCI's claims without

prejudice "given that a complaint and related matters are now pending before the District

Court."4 PCI Tramp., Inc. v. Fort Worth & W. R.R. Co., Docket No. 42094, 2005 WL 2850077,

at *1(S.T.B. Oct. 28,2005).

FWWR now argues that it is entitled to summary judgment on its counterclaim for a

declaratory judgment and on PCI's claims for wrongful termination of and interference with the

contract. PCI asserts that all claims should be referred to the STB.

II. DISCUSSION

First, it is clear that the STB has exclusive jurisdiction to decide PCI's injunctive-relief

claims. Indeed, no party disputes that those claims are properly heard in that forum. The issue

here, then, is whether FWWR's counterclaim for declaratory relief and PCI's remaining claims

should also be heard by the STB. The Court concludes that they should.

The ICCTA grants to the STB exclusive jurisdiction over nearly all matters of rail

regulation. See Friberg v. Kan. City S. Ry. Co., 267 F.3d 439, 443 (5th Cir. 2001); accord

Cedarapids, Inc. v. Chicago, Cent. & Pac. R.R. Co., 265 F. Supp. 2d 1005, 1012 (N.D. Iowa

2003). Specifically, § 10501(b) grants to the STB exclusive jurisdiction over:

(1) transportation by rail carriers and the remedies provided in this part with
respect to rates, classifications, rules (including car service, interchange, and
other operating rules), practices, routes, services, facilities of such carriers; and

"Thus, FWWR's assertion that the STB "determined that PCI failed to allege
or articulate any cognizable claim under the ICCTA on which the STB could grant
relief" is patently incorrect. (FWWR's Reply to Am. Mot. for Summ. J. at 4.)
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(2) the construction, abandonment, or discontinuance of spur, industrial, team,
switching, or side tracks, or facilities, even if the tracks are located or intended to
be located, entirely in one state . . . .

49 U.S.C.A. § 10501(b) (West 1997). The ICCTA also contains a preemption clause:

Except as otherwise provided in this part, the remedies provided under this part
with respect to regulation of rail transportation are exclusive and preempt the
remedies provided under Federal or State law.

Id. § 10501(b)(2). Thus, it is clear that Congress intended for a broad grant of jurisdiction to the

STB over railroad transportation and rail carriers. See CSX Transp., Inc. v. Ga. Pub. Serv.

Comm'n, 944 F. Supp. 1573, 1581 (N.D. Ga. 1996). However, breach-of-contract claims

expressly are not preempted by the ICCTA:

The exclusive remedy for any alleged breach of a contract entered into under this
section shall be an action in an appropriate State court or United States district
court, unless the parties otherwise agree.

49 U.S.C.A. § 10709(c)(2) (West 1997).

As determined by the Fifth Circuit, only relief requested by PCI that can be provided by

resort to the contract's narrow coverage is reserved from the STB's jurisdiction by

§ 10709(c)(2). See PCI, 418 F.3d at 542. PCI claimed that FWWR breached the August 2001

agreement by failing to deliver PCI cars on a first-in, first-out basis and by imposing demurrage

charges even though the delivery delays were based on FWWR's failures. (PCI's 2d Am. Comp.

at 12.) PCI also asserted that FWWR intentionally interfered with PCI's existing and

prospective contractual relations by failing to provide cars to PCI within the required time. (PCI

2d Am. Comp. at 13.) In its counterclaim, FWWR requested a declaration that it is entitled to

impose demurrage charges against PCI.5 (FWWR 2d Am. Answer at 12.) As concluded by the

5It is interesting to note that FWWR requested a declaration that "all of
PCI's claims, causes of action and requested relief concerning FWWR's demurrage
charges, practices and rail services and procedures fall within the exclusive
jurisdiction of the Surface Transportation Board." (FWWR 2d Am. Answer at 13.)
FWWR now argues that the STB only has jurisdiction over PCI's injunctive-relief
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Fifth Circuit, these claims fall outside the terms of the parties' agreement. As this Court

previously held in denying PCI's motion to remand, the claims seek to regulate FWWR's

operations, services, practices, and rates—and the state laws upon which these requested

remedies are based. Therefore, they are preempted by the ICCTA and fall within the exclusive

jurisdiction of the STB. See PCI, 418 F.3d at 542-43; cf. III. Cent. R.R. v. S. Tec Dev.

Warehouse, No. 97C5720, 1999 WL 519042, at *3 (N.D. 111. 1999) (holding the STB had

exclusive jurisdiction over complaints regarding the method by which a railroad calculates the

demurrage rate and whether the practice by which the rate accrues is discriminatory). Thus, this

Court lacks jurisdiction over the parties' claims. See Cedarapids, Inc., 265 F. Supp. 2d at 1016.

III. CONCLUSION

Because the parties' claims fall within the STB's exclusive jurisdiction, this Court must,

and does hereby, dismiss the parties' claims.6

SIGNED September 26, 2006.

TERRXJ*. MEANS
UNITED STATES DISTRICT JUDGE

TRM/ah

claims.

6FWWR argues that this Court should not dismiss the claims, but should
instead refer them to the STB. Referral would be appropriate if this Court found
primary jurisdiction in the STB instead of exclusive jurisdiction. See AT&T
Commc'ns, Inc. v. Consol. Rail Corp., 285 F. Supp. 2d 649, 653-62 (E.D. Penn.
2003). FWWR's main concern appears to be that PCI will attempt to block any
filing in the STB. But PCI states that "a dismissal would not prevent PCI from
filing claims, cognizable under the ICCTA, before the STB in order to seek
alteration of FWWR's services." (FWWR Reply to Am. Motion to Dismiss at 4.)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

PCI TRANSPORTATION, INC., §
§

Plaintiff, §
v. § CIVIL ACTION NO. 4:04-CV-211-Y

§
FORT WORTH & WESTERN §
RAILROAD COMPANY, INC., §

§
Defendant. §

FINAL JUDGMENT

Pursuant to the order issued this same day and Federal Rule of Civil Procedure 58,

It is hereby ORDERED, ADJUDGED, and DECREED that the parties' claims are

DISMISSED. All costs under 28 U.S.C. § 1920 shall be taxed against the party incurring same.

SIGNED September 26, 2006.

TERRXJ?. MEANS
UNITED STATES DISTRICT JUDGE

TRM/ah
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IN TWE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

PCI TRANSPORTATION, INC.,
Plaintiff,

v.

FORT WORTH $ WESTERN
RAILROAD COMPAlslYy INC.,

Defendant

§
§
§
§
§
§

CIVIL ACTION NO. 4-Q4CV-211-Y

STATE OF TEXAS

AFFIDAVIT OF RANDY GASTON

§
§

COUNTY OF TARRANT §

Before me, the undersigned authority, personally appeared Randy Gaston, a

person known to me, and after being duly sworn, did upon his path state as follovvs:

"My name is-Randy Gaston, I am over eighteen years of age» and have never

been cohvicted;of afetonyora crime. I am fully competent to make this affidavit, and I

have personal kndwledige pf the matters contained herein, by virtue of my position with

PCrTransportation, Inc; ("PGF), a company incorporated in Texas. Since 1993,1 haye

been an officer of PCl and have been the manager of all of PCI's operations in Fort

W6rth, Tarrant County, Texas.

'Beginning in eariy, 1998, PCI rented; apprpximateiy 150,000 squahi feet tif

warehouse space in the;Sylvania Industrial Park adjacent to North Sylvania Avenue, in

the centaral north side of Fort Wortti, which sets on approximately seven tosten acres of

land. This property is toeated on a railroad spur which, at the time PCI entered into its

first lease with the Sylvania Industrial Park, was served by both the Union Pacific and

Affidavit of Randy Gaston

EXHIBIT

i U% ^*1
1
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Burlington Northern Santa Fe "Class One" railrqadsV

"Prior to slgnibg îs original lease in 1998, JoeBoggs and I attended a meeting

with Richard Lesikar of the FWWR and John Whitney, representing the Sylvania

Industrial Park. At that meeting, I advised Mr. Lesikar and Mr. Whitney that PCI was

considering entering M^

Park, specifically through January or February, 2004. Mr, Lesikar pf FWVVR

emphasized ;at this meeting that PCI could get unlimited switches per day on this spur,

and said FWWR's service had a great benefit in that they would switch, or place, cars

on this spur off both the Union Pacific and Burlington Northern Glass One Lines. He

also expressed that the service would be great because the iFWWR did not havre much

business at that time. PCI saw the benefit of thisarrangement, only having to work vyrth

one switching railroad, but being abte to take cars from both Class One railroads, and

on the basis that psiarrangement would keep the cPsts to PCI's customers the same

as PCI's local competition. Prior to PCI signing its initial lease with the Sylvania

Industrial Park in 1998, FWWR mentioned nothing to PCI about any demurrage

charges ;pr tariffs involved in using ttiis spun 100% of bur arrangemerrtSiwith: the FWWR

were oral at thai time. Based upon these oral c^mmitmients of FWWRi PCI was ablie to

secure the initial lease agreement of its warehouse space and spur with the Sylvania

Industrial Park, as described above. We went into this lease solely due to the fact that

both the Burlihgtpn Northern::and Union Pa0jfic served this location and it vybuld keep

the cost to our customers delivering railcars into us the same as our eprnpetitipn.

"FWWR brought PCI its first cars to this spur in Fort Worth in approximately

April, 1998; From ttie very beginning, PCI developed a facsimile sheet form to send

Affidavit of Randy Gaston Page 2
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daily to FWWR to release delivered qans^ arid to give any other written instructions

regarding cars which FWWR had delivered to PCI's spur, Thisterm is still in use today*

da% with FWWR. From April, 1998 forward, PGlb operation in Fort Worth and

FWWR's railroad car delivery business in Fort Worth both grew. Oh or about March 1,

1999, PCI signed a new lease vwth SyjyaniaIndustrial Park; yyhich ended in January or

February, 2004. Prior to January; 2004, PCI h^d taken on additional space at the spur

so that by that date, PGI rented approximately ,320;000 square feet of space at the

Sylvania Industrial Park. Over the next few years, the FWWR crews (earned about the

proper spotting of cars on the A-track and B-track, l̂ amed the capacrty of these two

tracks and things went smoothly.

"During this time, we, both FWWR and PCI, experienced growing pains but

mostly the FWWR did so. Many, many times FWWR Was unable to spot cars to PGJ

due to derails, bad track, no workable engines, crews not showing up, not enough

people to make a crew, because ail their engines were being used elsewhere, one time

the crew was sent home because ft was raining, and several times because of no

communication between their main office and the yard office; We fixed that last excuse

by faxing our daily instructions to both places.

"Still, PCI managed to grow and work through these difficulties. At some point, it

appears the FWWR became unsatisfied With the arrangement, and decided to send us

a demurrage bill.

"In August 2001, FWWR and PCI had a disagreement or disputer concerning a

demMrrage charge sought to be imposed; at that time by FWWR. FWWR had let some

PCI cars set in its yard or on its tracks, when ttiere was room to deliver them to PCI's
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spur; and then later tried to impose, and did impose, a demurrage charge upon PCI

because FWWR had held these cars in Fort Worth for a period of time that they

apparently deemed to be too long. Joe Boggs, another officer of PCI, and I met with

the FV/WR reprB&enMiye; Jim Martin; and I told him thai theirservice failures were

costingi PCI money, that we had crews tounload carsthatthey were not being delivered

when available and when we had room on our spur for those cars. At this meeting, Joe

Boggs and I told Mr; Martin that toe railroad could hot have it both ways. They must

bring MS the ears, oldest first, and spotted properly as empty cars are released. We

also expressed our desire to be reimbursed for bringing people in to unload cars when

the FWWR failed to spot us If we were going to be expected to pay demurrage for cars.

Mr.. Martin said that they were the railroad and djd-npthave to pay PCI for its losses; At

about this time, PCI first learned from MrvLe;sikaf about an alleged tariff that he said

applied to our spur.

"We were told at this meeting that PCI would pay the demurrage bill, albeit

questionable, they would not consider our losses, but in return FWWR would give us

the confidential agreement involved in this suit, and that this agiieernent would be a

<^ntra« b t̂weeh FWWR and PCI arid their tariff would not apply. Mr. Martin told me at

that meeting that PCI would sign this agreement as written, and pay the disputed bill, or

FWWR would istop spotting cars to PCI except on a cash-only basis We argued the

bill was fraudulent and did not refledFW^Ks service failures and .that FA/VWJR had

igone around older cars; Mr. Martin then agreed to cut the bill in half, but only if we

would sign the agreement prepared by FWWR. PCI could not let them stop spotting

cars and put us on go to a cash only delivery arrangement because that information
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would spread through the industry like wildfire and virtually put us out of business.

Customers would not use our services when they found out we had been put in that

situation by the railroad. They would send their business to our competitors under

i cireurnstanees or under any situation where they learned we were having this

of spotting problems^ with our railroad. Mr. Martin said, again,that FWWR would

always credit service failures (even though he was refusing to do so on this bill);

We%ured four days was a fair deal and we certainty could not stand for them to

hold; ourcars; which hA l̂d ruin us in th^ industry, so we reluctantly signed the August

23, 2001 Agreement (the "Agreernfenf), which would exempt PCI from FWWR's tariff, I

understood, and my interpretation of the written Agreement at the time, and at all times

since, was $»at FvVWR's tariff would not apply to PCI in any way if PCI signed "this

Agreement As part of this Agreement, yyhioh was written entirely by FWWR and as to

which PCI was given and allowed no input, or say, PCI was, in fact, required to pay

one-half of the then disputed demurrage bill of FW/WR. Under this new Agreement,

FWWR agreed to provide PCl one switch or spot of loaded cars per day to PCI's spur

and not to impose; a demurrage charge to PCI unless it had to hold a loaded PC^bound

MIT for more than four {4) days. Since execution of this Agreement; the custorn and

practice of FWVVR has always been to deliver to PCI the oldest cars first, unless PCI

requested one or more special cars in writing using the daily fax form discussed above.

Since this Agreement was executed, FVVWR has always required that any variance

from the delivery of the oldest cars must be requested in writing by PCI. this fact^ wa?

wBrifiey in Mr. Martih's; email to me dated March 2, 2004, attached hereto as Exhibit "F^

but he is wrong in stating thai this understaridjrig was reached after; July, 2003. This
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has always been our understanding.

^Sometime around January, 2003, PCI received another demurrage bill from

FWWR that was improper. Joe Boggs and1 met with Jim Martin and Steve George of

FWWR and attempt to show them with their own records that the bill was impnopeft

and we presented them at that time with an invoice for PCI's expenses due to the

FWWR's failure to spot available cars, lirj f̂ irness; we made this bill patch the

demurrage charges, although our expenses were much greater. These FWVVR officers

told Joe and rt̂  not paying any money to PCI, and

that if PCI did not pay the disputed bill, FWWR would cancel the plrties' Agreement,

hold PCt's cars and soot them only on a cash basis. They did confirm again at that

meeting that any changes to delivery of oldest cars first had to be based on a written

requestv and that FWWR's service failures would be considered with respect to

demurrage. Nevertheless, they refused to look at PCi's records, which demonstrated

that no demurrage was due on the current bill, and stated, as they had before, that PCI

had to pay this bill or FWWR would hold pur cars and spot them only on a cash basis.

PCI reluctantly paid this false bill in two payments over the next couple of weeks under

duress, having been given no choice but to do so, as wf had done in August, ?00t.

They confirmed again that everything would be done in writing, and that all service

failures would be considered, but they were unwilling to look at the records concerning

this bill.

"All went well for about a year, demurrage bills were sent, service f̂

and ail bills resolved,

"In January^ 2004, in reliance on the four day demurrage agreement we had with
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FvVVVR; the recognized practices of FWWR in spotting cars described herein,, as

consistently recognized by FWWR over the years, and J^WR'siacknowledgernents of

industrypractices described herein, PC! entered into a five>year renewal of its lease at

Sylvania Jndtistnal Park, extending through February, 2009, at a monthly rent in excess

of $60,000.

"In August 2003; PCI received the document attached hereto as Exhibit W,

which purports to be a demurrage charge for July 2003 car deliveries. I spoke to

Charlie Godsey about this bill at that time. He sjaid that one of PGI's yardI employees

told his crew to take some cars out of order. At that time, I pointed out to Mr. Godsey

that this bijj was not owed for two reasons: first, if FWWRls crew was claiming that they

took cars put of order based upon something a PCI employee said, that would be

outside the parties' agreement that ail such requests had to be in writing (I also told him

that our employee did not make such a request); and second, that no demurrage would

be owed under this bill if full spots of cars had been delivered each day, regardless of

any alleged oral instructions to take cars out of order.

"After this conversation^ Mr. Godsey sent me the letter dated August 15,2003,

attached hereto as Exhibit W. Oh September i;2,: 2003, I sent to him the letter

attached hereto as Exhibit"CT. CW Qdtober 8, 2003, Mr. Godsey sent me a letter

attached hereto as Exhibit "P". The Pctober 8 letter references some statement of

Mario,; a forklift driver and crew leadman of PGI. Nothing has ever been proyided to

PGI showing any request by Mario for special cars or for any cars to be taken out of

orderv Mario of PGI would have no such authority of PGI to issue such a request to

FWVVR, and as noted above, FVVvVR had always recognized, on numerbus occasions,
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that such a request to bring a special car or otherwise bring cars outof order had to be

in writing.

"PCI heard nothing more about the July, 2003 demurrage bill until February.

2004. iSpecificajiyi I received a February 3, 2004 letter by telecopy on February 2$

2004, and had no knowledge of its contents or existence^ prior to that date. A true and

correct copy of such February 3, 2004 letter is attached hereto as Exhibit "E": This

letter demands payment of $2,340.00, the full arnourit;of the July, 2003 demurrage bill,

even though FWWR's October 3, 2003 letter had already rebognized $210.00 of fuch

bill was improper and that PCI had demonstrated that the rest of the bill was not owed,

"On March 1, 2004; I met with Jim Martin arid Steve Qeorg6; of FWWR to

demonstrate, using FVVVVR's own records, that the cans for which the July 2003

demurrage charges were being imposed would not have been in FWWR's possession

more than four days had the PCi-bound cars been delivered to PCI on an oldest car

first basis. At that meeting, Mr. Martin stated to me that all the charges on the bill were

a mistake, that the demurrage charge on such bill would be withdrawn, and Mr. Martin

expressly told me at that meeting that any oral instructions (such as from Mario) 'don't

matter unless tt was in writing and my people know that', thus, to my understanding of

his statements, Mr; Martin was indicating to me that ttie bill was hot owed because if his

people were claiming that the demurrage charge was a result of oral insfructipns from

oneof our employeesbating that:certainrars should be delivered out of order, that no

demunrage charge epuld result from that since the parties had always operated under

the agreement that any such instructions had to be in writing.

"Nevertheless, on March 2, 2004, I received a letter sent via email from Mr.
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Martin, attached hereto as Exhibit; "P. which was actually sent to me by Steve George,

again demanding payment of the July 2003 demurrage charge and stating that FWWR

Would put PGI jh default underthVagreemeot if such bill was not paid by March 8,

2004- Despite what he had said to me the day before; theletter acknowledges ttiat the

oldest cars were not delivered first to PGI, but he states that this was done on the

verbal instructions from one of POI's (unnamed) 'yard employees^ 1 responded to this

email by email dated March 2, 2004, a true ar«l correct copy of which is attached as

Exhibit "G", reminding Mr. George of the acknovdedgements of FWWR the previous

day, and asked or begged for reconsideration of the demand. No response had been

received to this request to this day. Thus,; based upon the history of FWWR!s threat;;

PCI felt that it;had no choice but to pay what it had demonstrated to FWWR was a false

bill, and which FWWR had acknbwleclged to be an: improper bill, or to file a request for

a temporary restraining order in state court to enforce the parties' express agreement.

"I have reviewed the deposition of Charles Godsey taken in this case and agree

with him that at all times he and all the other emplbyees of FW

and expressly stated to me and other PGI employees their intent to abide by the

following policies and practices of the FWWR. Specifically, Mr. Godsey stated in his

deposition (the following: pages being references to his May 26, 2004 deposition taken

in '.this"case) tttert it is the practice of the FWWR rtot to charge demurrage to any of\its

customers in the following situations:

a. where FWWR has not spotted the oldest cars first, absent

instructions from the customer to the contrary (pp. 20-30, 43, 50i

;52J;-
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b. where FWWR fails to provide a daily switch of cars (p. 30);

e, where FWWR fails to deliver a full spot of cars (pp. 7&72; 75,78);

d. in the event of certain service failures; including:

(i) when FWWR turns a box ear on the; customers spur the

wrong way {resultirVg in an inabjlityofthecustornertpuhlpad

the;car) (pp. 30, J03);

(ii) when FVWVR delivers cars? to the: customeris ;spur in a

rrtanher which results in ah inability to unload the ears for

other reasons (p; 65);

(iii) derailment (p. 101);

(iv) engine breakdown (p. 101); and

(v) flood, fire or rain (R. 102);

e. vvhen a customer's ears get "stuck" behind other customer's cars

on an interchange, resulting in cars not being delivered to the

.customer on an olde^ear basis (p|).94^6); and

f. when any of the above, issues causes a "dorflinp effecf on future

days, FWWR doesn't charge demurrage on those affected cars (p.

104).

"All of the above policies or practices also represent Hie custom and practice of

the railroad industry in the State of Texas at all times from the beginning of the

relationship between FWWR and PCI to the present. I am personally familiar with

theses: customs and practices in the Texas railroad industry based upon my 11 years of

experience in workirig with railroad spotting 0p r̂atJpns all over the State of Te>ias
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during that period.

"if PCI is forced to go to a two-day demurrage agreement or tariff with FWWR,

this will interfere with PCi's ability to perform delivery contracts with lour t̂ rrenlt arid

prospective customers. PCI depends on FWWR's spotting Qperatidn ias.its access in

Fort Worth to the Union Pacific: and Burlington Northern/Santa Fe railroads, and PCI

cannot operate its Fort Worth spur without access to these two Class One Railroads;

PCI operates on a certain margin whh our Customer delivery contract, and the;

imposition of demMrrage in the anrounts which have been billecl by FWWR (since they

have contended that we are on a two day demurrage arrangement) will reduce that

margin to the point where it probably would no longer be profitable or practical to

continue; the customer unloading operation of RCI's Fort Worth facility at the Sylyariia

industrial Park. In peak delivery season,, the spring, for example, the demurrage bills

could be $7,500—10,000 per month on a two day agreement or tariff. Furtherrnorej our

customers will riot use us, arid will not risk sending their freight to PCI for unloading, if

they find out we are on a cash basis with the railroad, or even if they learn we are

having problems with the railroad that switches our cars. We would losemost of our

Fprt Worth business if this information got to our customers, and we would have to

Close our Fort Worth operation. The customers and business we would lose could not

be done out of our PC! operations in Houston and; San Antonio. CMStomers ship freight

to Fort Worth because the ultimate destination of ttie m^erials is in or near Fort Worth.

PCI has appraixirnateJy 15 - 20 written agreements with higher volume

custorners in the United Stat6$ and Canada to receive rail ifreight in Fort Worth, and

PCI documents its agreement terms for each shipment received with dozens of other
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customers, many of whom regularly deliver cars to PCI in Fort Worth. The contracts

and business with these customers would be lost by PCI if FWWR;foltows through with

its threats to hpklPOI's cars arid ppithefn on a cashi delivery basis, and PCI vvould be

unable to enter wt̂  it does not yet have

contracts^but for whom it regularly receives freight. The damages PGI would incur

based upon closing of the Fort Worth operation would consist of the direct costs of

closing the operation, costs of relpcatln î Gary Hazard and potentially other ernployees,

two A^k^ severance pay for the other Fort -Worth employees, -ppî vof'ĵ n r̂tiiilg..-janc|..

storage of customer materials then at the PGI spur in Fort Worth, and rental to the;

Sylvariia Industrial Park of $60,737,65 per month from the date of closure of the

operatiph through iihe month of February, 2Qî '̂'v^e'n•!P^^s l̂<ra /̂̂ re:̂ 'rki8;

"Since these proceedings began, I have been told of, and somewhat of a big

deal has been made of, something r supposedly said, along the lines of "If you send me

a demurrage bill, I will wipe my ass with it and send it baefc" I do not doubt I said this at

some tirrte. I dj> not know to whom or v îen I said it if I said:it. I deriy ever rnaking

such a statement to Jim Martin, who has consistently used rnore coforful language in

our business dealings than I could even aspire to. If I made the statement to someone

else at FWWR; it would have more than likely been in a humorous manner to either

Richard Lesikar or Chariie Godsey white talking about a disputed bill, more than likely

early on in our companies relationship. PGI has facilities in Houston. San AntOriiOi arKl

Fort Worth, and does business with at least three other railroads. We know we have to

pay jiisl demurraigjB bills. So If I said ttiis, it was probably to lighten the moment in a

conversation or something along those lines;
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"When this issue came up in this lawsuit about my dllegedly saying that I would

"wipe my ass' with one of FWWR's demurrage bills, I asked Richard Lesikar if he

remembered me making such a statement. He said I did make a statement like that at

stime time, but dbes ;ndt reGall any particular bill that was being talked about, or wnetaef

there was even a bill being discussed at that time, but he did say that the statement

was made early on in our companies' relationship. Mr, Godsey said in his deposition

that) made this statement to Lesilcarlttree or four years ago but implied that he did not

pay attention to this (Godsey Dieposffibh, p; 13jQ).

"PCI has always intended to honor the terms of the 2001 Agreement and has at

alj times since the date of filing of this lawsuit in state court on March 5, 2004, been

pressing its request for a^temporary iryun^on to prevent FW

the parties' written Agreement. PCI has at all times, both before and after this lawsuit

was filed, intended to pay all proper demurrage bills, when same were not the result of

FWWR's service failures, failure to deliver oldest cars first, or failure to deliver a full

spot of cars each day. PCI has paid at least two such bills after this lawsuit was filed, to

the extent they were correct. I never intended, by casting disrespect or doubt on any

particular false bill that was sent by FWWR, not to pay on behalf of PCI proper

demurragei bills accruing under the Agreement.

"I would also note, as^recognized by Charlie Godsey in his deposition, that there

are often obvious errors in the bills generated by FvWVR's computer system and sent to

PCI. In fact, thele are almost always errors in these bills* as demonstrated by my

discussion of the July, 2003 bill and the^ March* 2004 bil| below. After this lavvsuit was

filed, on Monday morning, April 12, 2004, PCI received in the mail a hew purported

Affidavit of Randy Gaston Page 13

000135

063



demurrage bill from FWWR, a copy of which is attached hereto as Exhibit "J" and

incorporated by reference. The bill is, quite obviously; not based upon the four-day

demurrage period required by the parties' agreement, but applearsiinstead to be based

upon only a twcNlay demurragei period; Thus, thje demurrage bill is clearly not in

compliance with the parties' Agreement. The bill also seeks to charge PGI two-day

demurrage on several cars which ;were delivered in the weeks prior to the date of the

March 2, 2QQ4 letter from Mir. Martin referred to above; In otfier words, FWWR sent

tjiis invoice for two day demurrage! for a period in which it recognizes that a four day

demurrage agreement was in effect. Thus, this letter further demonstrates the false

and consistently inaccurate billing practices of FWWR which necessitated the filing of

this lawsuit in the first place.

"It was necessary for PCI to set forth some of the terms of the: parties' 2001

Agreement, such as the four day agreement, in our state court proceedings and in this

court to attempt to enforce those contract terms. It would hot have been necessary to

advise the court of certain terms of the parties^Agreerfient, such as the> amount of the,

demurrage charged per day (which is the verysame; dollar amount per day as charged

under FWWR's public tariff) under the Agreement and the number of days allowed

before demurrage is charged, bW

intended to attempt to cancel the Agreement ff PGI did riot pay what we ebnsidereicl to

be, and what tiieir own senior personnel had expressly agreed was, an improper bill.

"tt hais never been communicated to me or anyone else at PGI by FWWR that rt

ihteniijed to fry to cancel the jiarties' 2001 Agreement, prior to the time this lawsuit was

filed, for any reason other than for the rion-f>ayrt?eirit of a demurrage bill. It has never
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been communicated to me, or anyone else at PCX since this* lawsurt was filed; any

alleged basis for FWWR's attempted cancellation of the parties' 2001 agreement other

than those three bases set forth in the letter from Mr. Richard DeBerry, aUachled hereto

as Exhibit "H". in other words, thei attached letter from Mr. peBemy is the only letter I

have ever received; besides: the March 2, 2004 email referenced abovei (Exhibit "F"),

indicating any reasons for attempted cancellation of the Agreement We would not:

have had to set forth any terms of the parties' Agreement in the state arid federal court

had FWWR not tried to cancel the agreement based uponjthe nonpayment of the Julyv

2003 bill, which as shown below, PCI clearly does not owe in whole Or in part and PCI

has set forth only those terms of the contract in court filings necessary to seek

enforcement of its terms;in this and the state court,

"The July; 2003 dernurTage attached as Exhibit "A" is ttie one which prompted

the filing of this lawsuit by PCI. As can be seen from a review of the bill, it states that

there are demurrage charges owed on eleven (11) different railroad cars. All these

were box; cars yirtiich would be delivered to PCI's track 8. By tetter dated Octobers,

2003, attached as Exhibit "D"i FWWR conceded that ;ho demurrage was due for the

cars on lines 8,9 and 10 of this bill, so I will discuss the demurrage charges on cars 1 -

7 andLear 11 herein)

"Attached as Exhibit "H° are frue and correct copies of the Daily Online

Switchlists received by PCI from FWVV'R for all days between and including July 1,2003

and July 15, 2003. I will use the Online Switchlist dated Juiy 8, 2003, vvhich is part of

this Exhibit "H" to explain ̂ e contents of these reports. First, eachirailroad car set forth

on this report bears a unique designation and number. For example, the first car on the

Affidavit of Randy Gaston Page 15

065



July8th Online Switctilist report is ALM 841318. The report also shows the commodity

carried l?y the car, in;the case of this ear, "Plywood", and the origination of the car, in

this case, 8NSF07Q1, which in the case of this car, shows a box car received by

FWWRQn 74)1-04 from trje Burlington Northern & Santa Fe;Railroad. the first section

of the July 8 report shows the PCKbound ears which are on hand in Fort Worth and

available for delivery, but not yet placed, on PCI's spur. On this particularJuly 8 report,

all these cars are located oh the Old UP Interchange, whjch is a length of track which

sets near the PCI spur and upon which FWWR sometimes stores its loaded cars in

addition to those stored at the Hodge Yard. This report of FWWR often;bears another

section showing cars at the other FWWRlocation, the Hodge Yard, such as Shbwri in

the July 15,2003 report, also attached as partipf Exhibit "H". Going back to the July 8

report, as an example, the second and third sections show the cars delivered that day

to the PCI track A - which is used for A-frame cars, and PCI track B, which is used for

box cars; PCI's spur at the Sylvania Industrial Rai1< consists of an A-track and a 8-

traek, and has been: so configured since PGI began renting it. PCls A-traek, at all

times, has eMlyac(»mmodatecl four (4) cars for unloading at one time and the B-track

has easily ac<x)mnfK)dated six (6) box x^rs for untoading at one time (thou

ivyiil hold up to eight (8) total box cars).

"Comparing the Online Switchiists and the demurrage bill in disputei it is obvious

that FWWR did not deliver oldest cars first during this fifteen day period. For example,

the July 8 report shows some care received, on July 4 by FWWR delivered that same

day, while ;severai older cars received on July 1 cbntiniie to sit on the old UP

Intefxjhange track. Also of note on the Jufy 8 report is the fact that FWWR had
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eighteen (18) cars available for delivery and only delivered seven (7) to PCI's empty

spur. FWWR could have delivered two (2) more A-frame cars, to the extent any were

available, and one (1) more box car that daywhich could easily have been unloaded

that day by PCI.

"Based upon FWWR's records, attached as Exhibit "Hf, I have prepared the

chart attached as Exhibit T, which I believe, mil aid the Court in understanding the

parties' documentation discussed herein. This chart accurately reflects the date

contained in the Online Switchlists attached as Exhibit "H." The dates at the topof this

chart coincide with the Online Switchlists attached as Exhibit "H". July 5 and July 12

are not included in this chart. These were Saturdays and FWWR typically does not

deliver a report on Saturdays, and also did not do; so for this particular month. FWVVR

also givestwo free days of Demurrage over a normal (hon-hpliday) weekend; The first

row on the chart, "Cars Spotted", shows the number of cars delivered to PGI's B-track

(for box cars) each day during this period. As shown, for example, on July 9, 2003,

FWWR delivered zero {Q) boxcars, despite havjiig numerous cars to deliver. When

FWWR fails to provide service, such as on this day, it causes FWWR to incur

substantial labor costs for its crew to sit on a shift with no cars to unload. The next row,

"Rem. Workable Qapiacity0, shows the number of box cars which could have been

delivered to Track B and comfortably unloaded by PCI that day. The Third Row, "Rem.

Full Capacity*, shows the two <2) additional cars which could be delivered to; Pel's

Track B, if a full eight {$) ears were put on thattracki which it will accommpdate. The

last row, "Txjfeir, is alwaysieight(8), since it is the total number of cars Track B will hold

for easy unloading; The purpose of this Chart is to show that even if FWWR had
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delivered 0n|y':-:̂ X;:'bdx::i(̂ rB.per̂ 'diay:;dui1n9 this period, a number• WhicHcan;easily be

loaded each day by PCI, ho demurrage charges would have resulted of course; on any

of ttiesedays^ FAA/WR could have delivered eight box cars as they did oh July 1.5;

The reason given for this bill by Charlie Godsey in his October 8 letter, Exhibit

"D" was that our fork lift operator had told FWWR*s switch crew to bring shingle cars

first (This contradicts Mr. Gpdseys deposition in tiiis case where he says his ;crew was

told to bring all cars besides shingle cars, see p. 142 of his deposition). Regardless of

any alleged statements by Mario, and FWWR's alleged compliance with any statements

by hirn, ttiie chart attached as Exhibit''!" clearly shows that none of the demurrage
*

charges on the July, 2QQ3 bill are proper. Working from the bottom of the bill; (Exhibit

"AS starting with car no. 11, there was room for that car on July 1, since FWWR only

delivered four (4) cars to Track B that day. that would result in ear 11 being received,

delivered and returned in two (2) days, thus no demurrage would be due under a four

day demurrage agreement As noted above, Mr; Godsey's October 8, 2003 letter

states that no demurrage was due for ears 8, 9, and 10 on the July, 2003 bill, so they

are not discussed. As shown on the chart; there was room for four (4) more box cars

on Track B on July 2, which could have;easily been unloaded by PGI thai day. Thus,

cars 4, 5, 6, and 7 could have been delivered that day, and would have been received

(Oh July 1), unloaded and returned to FWWR in two (2) days, thus incurring no

demurrage charges on a four-day demurrage agreement. Cans 3 and 2 could have

been delivered by FWWR on July 3 and 4, fesjaectiyely, since there was ample rppm for

one more box car on Track B on each of these days, which could easily have been

Unloaded by PCI on those days. Had FWWR done that, these cars would have been
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received (on July 1), unloaded and returned in less than four (4) days, thus no

dernurtBge charge would be ineurreid. Car 1 on the July, 2003 bill could have been

delivered on July 6, since; them was; room for one nibre box car that day 6n Tradk B,

and of course it could have been delivered on any of the previous 14 daysr since Trapk

8 vvill hold 8 box cars. Excluding the weekend (which counts as 2~free days under the

parties' Agreement by their consistent course of dealing), if Gar 1 had been delivered

on July 6, then that car that car would have been received on July 1, delivered,

uhloadied and returned in four (4) business days. Thus, no demurrage would be owed

on this car on a four day demurrage agreement (July 7 less July 1 is 6 days, less the 2

day weekend =4 days).

"It is therefore clear, based on a review of the Ghiart and FWyVR's Online

Swrtehlists, that for whatever reason, FW/VR did not deliver a full spot of cars; ffarn ttie

supply in the possession of FWVVR for any. day between July 1 and July 10, and that no.

box cars vwhatsoever were delivered on July & when there were more than six of them

sitting oh the O0 UP Interchange not 200 yards from .PCI's spur; RVVVR then teter

delivered 8 box cars on July 15,2003, which it had allowed to steck up and 'then tried to

charge demuitage to PGI on these cars since FWWR had held them for more than four

days. Therefore, aside from obviously trying to take: advantage of their own failure to

give proper customer service to PCI; this b contrary to industry practice and FWWR's

owni policies and procedures as described in Charlie Godsey's sworn depositton taken

in this case; No demurrage is owed for any of these cars, and thus PCI could not. In

good conscience pay this bill, since it had previously been coerced into paying false

bills under the same circumstances on two pCMsidns, in August̂  2001, and again in
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January^ 2003; H was my judgment that if would do no good to pay this July, 2003 bill

under protest or otherwise; In my mind, to pay the bill would have just enoouraged

FWVYR to demand payment of more of these false bills in the future, and I fett that

paying the bill under protest would certainly cause; FWWR to try to cancel the parties'

Agreement Thus, I felt PCI had noChoice but to> seek relief in the Court whSrXFWWR

threatened, once again, to cancel the parties' Agreement, and hold our ears, rfPOi did

not pay another false bill I knew the parties could not work this out and that only the

courts couid help us in this dispute.

••Attached as Exhibits 'M', 'N' and 'O', are true and 0rrect copies of the March I/

1999 lease between PGI and Sylvania Industrial Park; Inc. Amendment Numter Two to

such lease agreem0rit, arid the January 8, 2004 tetter renewing the lease agreement

through February 26,2009,

"As Manager of the Fort Worth operation of PCI, I am custodian of the records of

PCI attached as Exhibits A - J, inclusive. The documents attached to this Affidavit are

business records of PCI, either created aiW maintained, or just maihtained in tt>e case

of documents received from FWVVR^ HI the regular course of business. The records

attached to this Affidavit are kept by PGI in the regular course of its business^ With

respect to those documents created by PGI, it was the regular course of business for an

emptoyee or representative of PGI with knowledge of th^ act, ev^nt, cohditioh or

opinion recdncJed to make the recofds and reports, or ttj transrnrt informatto^^ thereof to

be included in such records and reports; These records and reports were made at or

near the time of the acti eylht, corKJltipn, or bpintoin recorded, or reasonably soon

thereafter. To the extent these are records sent to PGI by FWWR, the attached were
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kept as received in the regular course of business of PGJ. All of the documents

attached hereto are exact duplicates of the original documents;"

^FURTHER AFFIANT SAYETH NOT.!1

RandyGaston

if*Sworn to and subscnbed;b<efore ine on this- jM day of October, 2QQ4

f NotoyPiiblfe State Wtexas

;R:\iOiiPCi\Fed CftGaston Affldavittkw
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P. 0; Box 122269
Fort Worth, 1X^612

Rhone (817)763-8297 • Fax {817}737-84«2

INVOICE!
Customer Copy

Page No.
Customer Code

3201 Nv
ft
USA:

7«lli

PCI TRANSPORTATION
3201N. SYliVANIA
PORT WORTH, TEXAS
USA

SM •'Payment Terms
1216

OfderDate ,: Customer PO
10TH OF MONTH

Ship Date -fit
08/01/03 GOL

Shipped Via

Ordered
Q*y

Slipped
Qfy

Bactordered
UM UnitPrice Extension

1.000 1.000 .000 DEMURRAGE
DEMURRAGE

: 75^2267711

EA 2340.00 2340.0O

Subtotal

Shipping & Handling

2,340.00

0.00

,, L
TOTAL 2,340VOO
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08/15 ? tt*28:Nb.&30
' ' /

mm?

TOrRandy
Fpcan: Gharli? Gc>disey -
Sufeject: Demurrage^hvoice # 1216

Date: 08-15-2003

lnf«view of the invoice the FWWRdidiiot cfaaige ftot^ Yb«r
cars where sifill on the allocated free time. You lec îved a totaJ of 6 fi^e days on eaeh
c^;The FWWR didjnpt nm ai»u^^
placed ahead of the older cars,

If you have any questions please call

Thanks,,

e Godsey

0c: Steye
Richard Lesikar

6300 RJdglea Place, Sufe; 1200, Ft. Worth, TX. 761 »<>
Phorie 8|7-731-lli8d Fax 817-731.0602
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-761:11

Charley,

into our yard. He has never
Handy or BflKe Mae. Mario's respomSbaStyfe the off toad of dte cars.

Wekeep a dafyrecord oneveiy IOT &at^^^
located, when it wOl spot etc.. We aiso keep a record on when a car TODS not spotted, and was ran

ran aromd
dearly shows diat they were

. mntAer ̂  wds to be diverted toIxMTes ia£mas, TXon Jidy 2nd. lids tvas not our «ar

Seq. ironAer 9, was ranMvaed on 6/30 iind tiben again on 7/OL He car nas spotted oa die
ni^it of 7/02. YOQ spotted 5 ears diatni^tt tio^ one was on lae verytvestend «f &e track, niflt
6/30 cars in front of it, «« codd ttotreaidbiti^flii^^ to wait for aneflter spot
before off loading this or.

Seq. mnuber 10 was diverted to Lowes in Enms, IX on 06/25/03, aad fiien diverted back to
PCI, on 07/03/03. Tbis car was not even onr car TO ffl 07/03/03.

S«q. number 11^ 0ieHofidaygotnieIgness.Iowefliatone.
ChaM^w0fra(^^

be throwing nioney away on demnrta^ln^
you win agree Amt these ears were not on demon-age doe to any faolt of PCI.

You tan contact Kandy or Myself @ 817-838-0333

09/12/03

Pbons: 817̂ 38-0333
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10/08 ""* *~.*4? NO, 276 01VQ1
')

FORT WORTH & WESTERN RAILROAD

TO: PCI GapHEazaid

Subject: pemtirrage

; 10<-08-2003

M re^ponjs® to yoiir
Train G^peratjonS at Hodge Yard and they verified feat Mario did in fact come over to
the yard and request certain cars. Lines 1 through 7 on your demurrage bill stands as
billed.

Line 8 will be credited in the amount of $60.00 dollars

Line 9 wiU be credited in the amount of $120.00 dollars

Line 10 will be credited in tiie amownt of $30^00 dollars

Amount originally billed $2,340.00 dollars
Amount credited $210.00 dollars

FWWR $2130.00

TH;

Godsey

G!c; 3'teve George

EXHIBIT
6300 RJ^lra P)a«, Suiis 1200, FtWtal^ 1X76116 " cAnieit

Phone S17-731-J1«0 Fax 8)7-

001151
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3201 NORTH SYLVAMA

Tfilll

^okenio Mario, and be eiapliattaiSy denies (bathe ever requested any spedfk ears. So we now

Here at PCI* andaH fte
havewItaty^

. Aj^
toad,«r a date entry person can not tefl a dispatcher what bads he can ship, no mare than a
switclnBan tefis an operatfoncaiaaager what cars heis g«Bg to spot JOT PCTs ataaagement didnot
request die can to te raa aronnd, aftdyimr managea^ a«trefBest Otera tobe ran aroaad.

' The* why were flwy?
Alt fl* One in qvestioa, we dM iiatlaw easteata^ a^^kig carsia ahea^ •

cvs,s«flierewasiiareasaBfiB'Aesecars i

get iteai ̂ ttidriBBdî t̂
want's to say it wasd«M IwiMwmm&ss^
cars) order fltca tote raa araimd. UBS Is notrî rt.

to d
was

Charley,
ftesp»t. Ite al he nrid dws said aid dtafs Just n»t fsir.

oa fins, w« need te resaivelt

Pte»: 817-838-0333

000152
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FORT WORIH & WESTERN Ifc^^
A Tarantula Corporation Gompaay

GERTIFIJEb MAIL #70qt 1940 GOTO 7584 7689
Return Receipt Requested

Mr. Randy Gaston
PCI Transportation Incx
3201 N SylvanSaAve.

, TX 781 it

dear Randy:

The InyoSce for July 2003 demurrage In the amount of $2,340.00 has not
been paid. ChafRe Godaey of our office has discussed this bill wfth you and
has requested payment in fuJJ.

If payment rn full fe not received In our office by February 20, 2004, we will
c»rekteryouinctefeu!toft^
dated August 23, 2001 and demurrage pmvialons of FVWVR Tan^ OX)1-F wilf
be applied. Also, JPGI will be placed ion a cash basis and all cars destined to
PCI wll be hrfd on constructrve placemant accruJngj demurrage until all
outstanding Invoices are paid.

To avoid FVVWRtaWng ttrese actions, please pay asroutstariding Invotoos as
outlined above.

Sincerely,

Jim M. Martin
President and COO

6300 Rldglea Place, Suite 1200, Fort Worth, TX 76116-5738
Phone 817-763-8297 Pax 817-738-9657

000153 -̂ •••i
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FORT WORTH & WESTERN JUILRQAD
A. T a r a n t u l a Gor jppTa t iQi i Company

Via Email

March 2, 20(34

Mr. RantJyGaston
PC;! Transportation Inc.
3201 JsLSyivania Aye,
Fort Vtforth, 76111

DearRandy:

Thank you ;for meeting: with §tfsve Geprge and myself yesterday concerning
the payment of the July 2003 demurrage invoice in the amount of $2,340.00.

After further review it was determined that the outstanding demurrage due is
$2,130.00 as indicated in the letter you received from Charlie Gddsey; The
ears ypu indteated that were ninaround were done so on the instiiucUbn? of
PGI.' ' The in r̂ucttoniS were vfrbsal, but oijr managers have confirmed the
vert>ai instructions from PGI personnel. You are aware of the discussions
that ensued about the verbal instructions from ;PCl' after receiving this
demurrage bill and it wais subse ĵuentJy decided that the oldest cars would be
placed first unless we receĵ d ̂ ^ Trie demurrage
charges in thie amount of $2,1 3&.C«i aw due and F\̂ R e>q>ec;te paymerrt in" '" '"" "' .........

If payment in full is not receive^ in ouriofflce by Mairph 8, 2004,: we wfli
eonsider yovi in default of th0 Gohfldential Dermirrage edhĵ ctua|î reennent
dated August 23, 20Q1 and idferriurrage provisions of FWWFl Tariff 8001 -F wiJI
be applied. Also, PGI wili be placed on a cash basis and ail cars destined to
PGI :vyiil: be held on constructive placement accruing demurrage until all,
outstanding invoices are paid.

To savpid FWWR taking these acOons, please pay ail outstanding invoices as
outlined above.

Sincerely;

Jim M; Martin
President and GOO

6300 Ridglea Place, Smite 1200, Fort Wbrth, TX 76116-5738
817-^763-8297Fax817-738=965^

000154
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•^—-Original Nesage—
From; Randy Gaston |rnailto:ranclyi@ithepdigiroup,net3
Sent: Tuesday, March 02, i20Q4 4:32 PM
To: Steve George
Subj(ect:l€: Jiily 2CH33 Demurrage B3I

Steve,
I beg you to reconsider your stand on Oils. •
The scena»fo of blaming it pr» fi/Jario is ft;dl^t«iin^dfc;ttonofv*ai^m Maiinsa
He interrupted me ^wl^en I said I had heard the reason ths cars were gone around
request arid Jim sald./lfM doesn^t matter untess ft wasto Vvrftnig arKi my people f
saying stating Mario denies asking for those cars to be gone around and even if it
|s not) he •uwjuldrr't of done it tot W days.
Please reconsider,

•^~^OHglnal jyjeasagt- —
From: Steve George [maltto:spg@rwwr.net]

' :̂ 7' PM ;

Subject: July 2003 Demurrage BJlJ

Randy,: • , "

^ifter pur rneeting yestorday, we have looked into the circumstances of tfii
-,.....-,^..,^.^^,^^...^,^,..-^-.-.. ...... . . . - . ,,,, . v,

. 2004.

Sincerely,

"Steve i

3/3/2004
EXHIBIT

H
000 IS
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McDonald
Senders

A'Profsisiarial Coipymton

AT LAW

fttebenvtaimedonaldlaw.cam

777Main Street, Suite 1300 April 20,2004

817/336̂ 8631"

Metro 817/429-1 150 '
Fax817/334r-027l

wwwjjicdoualdlaw.o)ra

ATWOOD McDoNAtD

1899-1989

BXRkSSf E. S ANDBUS

i90Srl979

M ASCUS G ItKBirRC

ROBERT s. NEWKIXX
JAMES WEBB
R]CK G, 5OREN3ON
A. GAKY THOMPSON
GRHG S. HARCEOVE ,
KEVIN D.KBBNZLJ

ROBERT I, GINSBURG

GEOBG8C. HARATSIS
RANDVI.MEIGS

JOHN W, WaiciiT
NicnotA3 S. BBTTINGBB

WILLIAM 1. LATHAM
JENNIFEB N. COOK

j. CHAVEZ
. DfiVENPOHT

BRAMDON R. WADE
M i CHAEL CHAD PARSONS

LUCAS E. ALLAN
8AHBAIU-EI.1.EN BUSH

O/Counsel

J^OicOTT: PHIU.IPS:
ROBEUTD.MADOOX

GHORGE A. CROWUCT

Via facsimile: 8i7-33*5(3S4&
OMRRR: 70023150 0004 51 68 7371

Mr, H. Alten Pennington, Jr.
777 Taylor Sfreet, Suite 890
Fort VVbrth, Texas 76102

Re: PCITrarteportaBon, Iriq. v. FoitM/brth & Western Railroad Company,
Cause No, i4î 20455§-04

Dear Alien:

ttws

Rfst, the Confidential Demunnagie Agreerrient wais automatically
csneelfetf and/or terminated due to one or more of the^

•t.-,

2.

3,

dierttsi unequivpcal rep^diafioiii of the^Agreement by'"

Your dienf s faflure to pay past due demurrage changes; and

Your client's breach of the confidentiality of therAgreemehtiby
setting forth its contents in public Prigs.

Second, b^use t̂heGonfidential Demurrage Agreemerit has been
cancelled and/or terminated, PCI is on a cash basis and demurrage vyill be
charged pureua^^

Third, if PCI continues to repeatedly refuse to pay demurrage charges
as Mr. Gaston Ijasstetedi such bills Will ̂ rueirite^
and the FWyVR will b^ required under federal law to sue P<§Jibrsuch bills,
may refuse to deliver specifieicare
demurrage for v îchPGI feite to pay cash or its ©qtiivalent in sdvancQi or
both; As I have mentioned to you Jseyesral tirnes, neither the terrnihated
Agreernent,,;ihe Tariffi or federal law, re9Uire;R/VW creditto PCI.
If PCI disputes FVWVR's charges arid related practices and clahnptottierwise

000158
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ATTOKMgYS AT Uw

April 20, 2004
Page 2

resolve them with;tfie F\AA/VR; PGI is required tb seek relief from the Surface
Transportation Board,

I havfe disajssed vyithypy the issue: of how demurrage wptifcjlse
calculated given the timing of my dlentis demand letters, the state's
temporary restraining order; £nd th£i remwal/rernand issue: Wittiqut vi«iver
as to the legally effective date of the termination^ in order to isimpliiy the
analysis FWWR vwll calculate demurrage under 'the TaiF^b înning March
20, 2004 (the day following March 19, 2004, or the date of removal of the
case to federal court and automatic expiration of the state court ternpbrary
restraining order). To the extent PCI has received any bijling with a different
effective date, such billing .viliij be recalaj|ated by applying demurrage
charges underthe Tariff effective March 20,2004;

Jf you ihave any iquestions^ please do not hesitate to call.

Sincerely yours,

R<SD/kng
enclosures

0D01S7
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7/01/03 FWWR Online;Switchlist; Page

'•SGI

Station; .30 BODG&

Seq; Car KD••!£& Block

1 WCCL 47657: A t PCI

2f K<3S ,1255.11, A; ,L PCI

3 KGS 129289 A. L PCI

A SP :24;5191,A 'L PCI

5, AERC 7325 F ;L Pel

7 SP :231401 A L PCI

HOD

HOD

HOD

HOD

HOD

HOD;

HODGE4 HODGE 4

Switch Commodity —:

ORIMTD STR BNSF0630

PLYWOOD .BNSFOesO''
PLYWOOD BNSF0630

:PLY;WOO0 UP 0630.

LUMBER UP 0630

UP 0630

Sta:t;ibn:f 30. :HQO|B1E

Se<j Car KD tE Block

18 SRY 6035 ;A L , PCI

19 :BN 250102 iA. !L, PCI

20 BN: 24!9037 A L PCI

21 BN, 24i?506 A L PCI

22 ;BN 37:6799 A L >PCI

23 MRB-. :10017 A L: PCI;

24 -:BN 249915 A X: .PCi

25 BN 249213 A I, PCI

:SV*i,tich;

HOD

:HQD

iHOD

HOD

HOD

H0D

HOD

OLD UP; INTERCHANGE

Commodity ---Fioti?--

FENCING,WO BNSFP627

SHINGLES A BNSF0627

SHINGLES A BNSF0627

.SHINGLES A BNSF0627

SHINGLES: A BNSF0627

BOARDS > ;SAW BNS Fp.627

iSHINGLES A: BNSEO:629-

ISHINGLES A BNSF0629

Statdqn; 30 HpDGE :?CĴ A' PCI, TRApR'A

Seq Cetr KD LE Block To Switch Conijtibditiy: --From—

;i WCTR; 87314:9 F L /PCI HOD LUMBER :BNSF0627

2 WCTR 873102 F L PCI HOD LUMBER :BNSF0627

3 SFLC 90276 F L PCI HOD DUMBER BNSF0628

Station;: 30 HODGE'

Car KD -LE; Block- Tci Switch

1 flN 249114 K L SCI- HOD
;.2 BN 249480 A L :PCI HOD

'TRACK iB

Cbinmodity ---

SHINGiES A' BNSF0628

SHINGLES A BNSF0628
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7/01/03 FWWR Online Switchlist Page 2
6:06:27 RSJOPCR

PCI ' ' "

/Station; ''30 iHODGE PCI-B^ *C;I TRftCK B

Seq Car KD :tE •'Block To, Switch C-omraodity -- Frpm--

3 BN 249665 A L PCI HOD SBINGIiES ft BNSF0629

4 BNiSE 725159 A. L PCI HOD .SHINGLES :A; 8NSFO:629

,2.1, EMPTIES::
**: END. OF REPORT **



7/0:2/03 'FWWR Online Switch! list Page . j
'6::Q7::56' ' 'RSJOPFR' " ' '

iStatipn:' 30. HOIDGE HODGE2 HODGE 2

Seg .Car ;KD: LE 'Block T,o Switch; Gpimaodlty -"-From--

l: iNKCR: 65658 A I, PCI HOD WI RO STRN UP 0701

2 :LW 47Q52J5 A L PCI HOD STEEL UP 07jQl

;3 1UP 354718 A .L. PCI HOD "STEEL UP: 0701

4 ATW 14p;072 ft .j, Rpl HOD ^EEL UP 0.701:

5 MP 26l6'26 A 1 PGI HOD STEEI. UP: 0701

6 AQif 19131. A ;£. Ml HOD WI RO ;STRN OP 070:1,

7 'UE 35455:0 A ili :PGI HOD WI RO STRN 'UP^ 0701

Station:; '30: ^QDGE :HODGE4 .HODGE: 4

Seq Car Kb tE Block To Switch Goaimodity --From--

1 WGGL 47657 A L PCI HOD ORINTD STR BNSF0630

2 KCS; 125511 A 1 PCI HOD PLYtiOQD BNSF0630

3 KCS 129289 A L PCI, HOD PLYWOOD BNSF0630

4 SP 245191 A t PCI. HOD PLYWOOD D? :0:6||p

5 AERC 7325; F L PGI HOD LUMBER UP 0630

7 SP 231401 ;A: !1 PCI :HOD UP 0630

9 BN: 249751 A |L PCI HOD SHINGLES A BNSF0701

10 BN: 24;9;028 A :t; ;PCl :fiC)b ŜHlfciiiES A BNSF0701

:11 ALM 841318 B L PCI HOD .PLYWOOD BNSF0701

Station:, 30 HO'DGE OLpUPINT ;OLD i:UP; INTERCHANGE

Seq Car KD, LE Block To Swi-teh Coaunbdity —Froin--^

18 SRY 6035 A L PGI HOD FENCING,WO • BNSF0627

19 :MRL ,10617 A, L PCI :HOD: BOARDS,SAW BNSF0627
20 -BHI' 249915 A L PCI HOD: SHINGLES A BNSF.0629

21 BN 249213ft L TCI HOD SHINGLES :A:BNS.FO629

000160
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7^02/03 -FWWR"1 Online SWitchlist Page 2
6:07:56 RSJOPFR: : ' "• '" '

Station^ 3Q HOPGE PCi-8 PCI -TRACK B

Seq Car KD LE BlpcH; To Switch Cpnunocjity — Froinr--

2 iBN 249037 ft it PGI HOD SHINGLES A BNSFO,627

3 BN ;24;9506 -..A, L PCI HOD SHINGLES A BNSF0627

LOADS: .22; EMPTIES:
'*•*•' END OF ;.REPORT ::* *
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"7 / 03/03 FWHR Online Swiitchiist.

PCI

.
RS.00PFR

•Station.: 30; HODGE

: Seq Cat KD LE; Block To

22 TT2X 87624 F i PCI

HODGE 2 HODGE; 2
Switch. Commodity

: LUMBER 0̂702

•Station!* 30 HODGE

%q: Car p> LE "Block To

1,8 SP 245191 A L PCI

19 SP 231401 A L: :?CI

BN .24:9̂ 51 ;%: L; PCI

:BN 2:49028 A I, 'PCI

AtM. 841318 'B L PCI

NKCR 65658 .A. £ PCI

EW: 470525 :A L PCI

JOP! 354:718 ,A L .PCI

ATW 14007:2 A L PCI

HP 261026 A L PCI

LAQK 19131 A L PCI:

!OP 354:550 A L PCI

OLDOPINT OL-D UP INTERCHANGE

Switch Commodity ~-Fronts-

PLYWOOD: UP 0630

UP 0630

SHINGLES; A; :BNSFp7pl

SHINGLES A BNSF07Q1
!:PLYWqQD BNSF0701
:WI RO STRN: UP 0701.

STEEL UP 0701
;STEEL UP 0701

STEEL UP 0701

STEEL UP; 0701

wi.iRO srm :pp 0701
WI RO STRN UP 0701

2,0

21

22

23

24

25

26

27

28

29

;HOD

HOD

H0t3

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

Sjtation; 30 HODGE

Seg \qa-r KD LE Blqck To

1 AERC-; 7325 :f" 'L PCI-

PCI-A PCI TRACK A
Switch Cbimnbaity -

HOD LUMBER UP 0630

Station;: 30

'Sfe.q Car

PCI-B; PCI TRACK ;B

:SwifeGh; Cbniirioclity --

ORINTD :S*R-

PLYWOOD BNSF0630

PLYWOOD BNSF0630

FENCING,WO BNSF06271

BOARDS,SAW BNSF0627

KD :LE: Block- To

1; WCCIi 47657 A. L Per HOD

2; 'KGB ,125511 A: :L PCI HOD

3 KCS 129289 A IL: PCI HOD

4; SRY; 6035 A; L- PCI HOD
5 MRL 1.6.017 A L PCI HOD

LOADS: 1,9 .EMPTIES:
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7/Q3/03 FWWR
6:04:48

- • • • • •

** ;BND OF. REPORT

Ortline Switchjist Page. . '-2
SSJQPFR
• - . • •
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7/04703
6:0:6::10

FWWR Online Switchiist;

PCI:

S'tatlpn: .3:6 HODGE -OLDUP]

Seq

18

19.

20

•2-1.

22

'12-3

24

25

Car

ABM:

NKCR

•iiw
OP

AtW-i

MP

AOK:
OP

Station: 30

KD LE: Block :
841318 8' E PCI

65658 A <t PCI:

470525 A' L PCI:;

354718. A L: PCI

MOWS A L PCI

2610:26 A, L- PCI

19131 A L PCI

354:550 -A- ,L PCI

HODGE'

;Pa.ge: .. . 1
RSJOPFR

:«T OliD UP .INTERCHANGE

rb Switch Commpdity

HOD PLYWOOD

HOD WI Rft STRN

HOD STEEL

HOD STEEL.

HOD: STEEL

HOD ST-ESI.-.

HOD WE RO .STRN

HOD WI RO STRN

PCI.-A. PCI TRACK A

--Frpin--

•BNSF07.01

UP

UP

up
UP

up-
OP

OP

-0.7:01.

:0701

070:1

0701

oioi
0701

0701

Sefj! Car KD LE Block

2 TT2X:: 87624 F L PCI

To' Switch Coimnodity —From—

HOD LUMBER; OP 070:2

Statlort:; 30 HODGE

' Car KD LE jBiock
;HRL 10017 A 1 PCI;

SP 245191 A L :PCI

SP 231;401 A L; ;PC1

PCI-B PCI; TRACK B:

Switch ^Commodity --^From—

BOARDS,SAW BNSF0627;

PLYWOOD :UP: 0630

UP 0630:

SHINGLES -A BNSFQ701;

SHINGLES A fiNSFOTOl

To

1

2

3

4

5

BN 249751 :» L :;PCI

BN 249028 !A t. iPCI:

HOD

HOD

HOD

HOD

HOD

LOADS: 14 EMPTIES':
'*̂ ' END OF REPORT ?*
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7/06/03 :0nlirie ;Swi-tch''liit-

PCI

/Page:

Station: 30 HODGE

20

:25:

Car. KD. LE

TR. 400460; A -I*

AT.W 14 0061; A L

TT2X 856674 F. -L

Block To

PCI

'PCI

PCI'

HODGE1

Switch

HOD

HOD

HOD

Station: 30 HODGE . flpDGEfl

Se:q:

1,

Car KD "LE

NUEX ': 20,6.4' :E ,ji

Block To

PCI

Statipn;: 30 /HODGE

Seq

18:

20

21

.22:

23:

24

;2S

27

28;

30

:31

32

33

Ca-r KO LE

ALM :;841318; B; L

NKCR, '65:65 8 A, L

LW 470525 A; L

UP 354718:* L

ATW 14.00'72 « L

MP 261026 A L

Apk 19131: A t

UP 354550: A' L

BN :249703; A: L

BN 249223 A L

BNS;F 725115' A^ L

BN 249822 A ,L

BN ;249974: A L

BN .249:465 A 1.

BNSF 725797: A L

BN ,2:4'9906 A^ L

Block To

PCI-
PCI

pci
PCI

PCI

•pci
PCI

<PCI

PCI

PCI

•PCI'

PCI:

PCI

PCI

PCI

PCI'

SWitCh:

HOD

OLDUPINT

Switch

HOD

HOD:
HOD

HOD;

HOD:

;HOp

HOD

HOD

.HOD

HOD

HOD

HOD

HOD

HOP

:HOP

HQD

:HODGEI. . ,; •
Goramodity . — from—

WIRE NEC ::UP 0704;

WI RO STRN1 OR 0704

LUMBER UP ;0704

HODGE 4

CdMniodity --F.rom--

STEEL BNSF0705

OLD UP INTERCHANGE

Commodity r- -Front- -

PLYWbOP :BNSF0701

WI RO STRN UP 0701

STEEL :UP 0701

STE'EL UP 070i
STEEL UP 0701

STEEL UP 0701

WI RO STRH :UP 0701

Wt- RO STRN: DP 0701

SHINGLES A BNSF0704:

SHINGLES A BNSF0704

SHINGLES A: BNSF0704

SHINGLES; A BNSF0704 . , . .

SHINGLES: A BNSF07Q4

SHINGLES A BNSF0704

SHINGLES: A BNSF0704 . . . , .

SHINGLES: A 8NSF0704;
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7X06/63
6::Q2:-33

EWWR. Online Swltchlist Page . 2
RSJOPFR

PGI:
Station: 30 HODGE PCI-A PCI 'TRACK A

Seq Car KD :1E.Block; To: .Swi;i.ch: Commodity --From--1

.2 TTZX: 87:624 F t PGI .HOD LUMBER UP :0702

Station: 3"0 HODGE

:Seq ;Car :Kp. IDE .Block To

1 HRli 10017 A, L .;BCI HOD

2 SP ?45191 A L PCI HOD

3 SP 231401 A L PCI HOD

4 BN 249751 K L PCIi HOD

5 :BR 24:90Z8 ft L, PCI; HOD

PCI-B PCI TRACK B

Sirfitcjv Commodity; --From—

BOMDSySAW BNSF0627

Pt-TOrOpb OP 063'0

UP 0630

SHINGLES A BNSF0701

SHINGiiES A BNSF0701

LOADS: 26 EMPTIES: 0
** END OF REPORT ^^
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7/0:7/03
6:05:31

Online Switchlist Page 1
;RSJOPFR

PCI

Station-:; BO BODGE

Car KD ;LE .Block
:NUEX: 2004 -S, 't PCI

TR 4 004 60 ,A L; PCI

AT«: 140061 A, L KM

.:6 TTZiX: 836674 :F- L: ;PC:l

16- tfect; 47500 <ft L PCI

1,7 ftCCL 4765:1 /A L PCI

'HODGE* HODGE;- 4.

To. Switch. Commodity -̂ F

;HOD STEEL BNSrO:705 _

'HOD WIRE NEC UP Q704 ̂

WI RG STRN UP 0704

• tUMBER: UP 0704 __

QRINTD STR BNSF0706 _

: BNSF0706

1

6

7 HOD

HQP

HOD

HOD ORINTD

Station: .30 HODGE

Seq 'Car :KO'

18 ALM 841318! B

19 NKGRi 65658 A

LW 470525 A

OP 354718 A

ATM 140072 *

MP 2;6;10;26 ;A

19131 A

354550 A

249703: A

249223; A:

OLDUPINT: :OLD UP INTERCHANGE

'Swltfch Coiiunb'di-ty .-.-.From--.--.

PLYWOOD BNSF67.01.

WI RO STRN UP 0701

STEEL UP 0701

'STEEL UP 0701

STEEL UP 0701

:ST:EEL UP 0701

WI RO STRN UP :0701

WI RO STRN UPr 0701

SHINGLES A BNSF07:0;4

SHINGLES A BNSF0704

SHINGLES A BNSF0704

SHINGLES A BNSF0704

SHINGLES A BNSF07.04

SHINGLES A BNSF0704

SHINGLES: A BNSFi07p4:

SHINGLES A BNSF0704

20

21

.24.

25

LE Block

L PCI

L PCI

L PGI

1 PCI:

L PCI

I/

To

AOK

UP

:27 BN

:'28: .BHSF 725115 A

29 BN 249822 A;

30 BN 24'9974 A

"31 BN :249465 A

,32: BNTSF- 7,25797 A

33, BN 249906 A

L

!,:. 'PCI

t PCI
t :PCI

1 PCI

t PCI.

. L PCI'

L PCI,

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

000167
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770.7/03 FWWR
: 6:105:': 31

Online Switchlist

PCI

Page 2
RSJOPFR

Station:! 30 HODGE :PGI:~̂  .?£?. ; M̂CK A

Seq: . Car; KD LE: Block1 To iSwi'teh": Commodity --;:Fro:ni'-.-

2 TTZK 87624 F ifc PCI :HOD LUMBER UP 07Q2 ,

Station: 30 HODGE PC1HB PCI TRACK B

.Seq Car KD LE;-Block To; -Switch; Commodity -

MRL 1001.7 A L PCI HOD BOARDS, SAW BNSFO:627

SP 2;45191 A L PCI HdD PLŶ OiPP DP 0630

231401 A L PCI HOD OP 0630

2*9751 A L PCI: HOD SHINGLES A BMSFOTpl

249028 A L PCi; H0D SHINGLES A BNSF0701

I

2

3

4

5

SE,

,BN

LOADS: 28 EMPTIES:
** END OF REPORT *•*

oo 016 a
093



7/08/03
6:05:01:

FWWR Online Switchl-ist Page ' 1
RSJORFR.

PCI

Station: 3.0 HC-pGE

ieq' Car ..... " KD

18; ALM 8413181 :B

& NKCR 65658 A

LW; 470525 A;

UP: 354718 A

ATW 14007:* ,A

MP; 261:026; ;A

AOK 19131 :A

UP 35:4550 A

BN 24:9465 A

:SNS;F 725797 A

:BN 249906 A

BNSF 727972 A

BNSF 7280<6j3 A

NUEX 2004 ,E

TiR: 4!004«0 A

ATW: 140061 A .

WCCL 47500 A

WCCt, 47651 A;

OLD UP INTERCHANGE.

'Commodity --From--

PliYWOOD BNSF0701

WI RO STRN 'OP 0701

STEEL UP 0701

STEEL UP 0701

STEEL UP 0701

STEEL' UP 0701

WI: RO STRN UP 0701

•WI RO :STRN UP 0701-

.SH'iNGLES:';.A BNSF0704

SHINGLES A-BNSF0704

SHINGLES'̂  A :BNSFQ704

BOARDS, SAW- BNSF0707

BOARDS/SAW BNSF0707-

20

2'1

;.2̂

.:23

;24

25

26

27

28

29

30

31

LE

t

L-

L

L

Block

PCI

To. •Switch

PCI

;PCI.

-PCI;

PCI

PCI

PCI

PCI
;PCI

33

-34

35

PCI
PCI

HOD

;HOD

HOD

HOD
:HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD.

HOD

HOP

HOD

HOD

HOD

HOD

WIRE ;NEC .UP 0704,

WI RO STRN OP 0704,

ORINTP STR BMSFOtp^

ORINTD "STR BNSF0706

Station: 3.0: HODGE-

Seq Car KD

1 :TTZX. 84!274 F

2 :TTZX 8:5667:4 :F

PCI-A .1

LE Block To Switch;

t PCI HOD,

L PCI, HOD

'A-

Commo.dity — From--

LUMBER iBNSF0707

LUMBER ;OP 0704

Station: 3'0 HODGE

'Car KD:

1 BN. 24.9703 A

2 BN 249223 A

:PCI-B PCI TRACK B

LE Bloek. To S*(itch: Cominpdife;y: —I

L PCI HOD SHINGLES A BNSF0704

L 'PC! HOD SHINGLSS A BNSF0704

000169
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7/0&/03 EWM Online.. Swltchlist Page 2
6: OS: 01 RSOQPFR

" ' ' . . . . . . . . . P C X . . - - . . . -

" ) HODGE ' lEOi-B PCI TMCK B
_ __-_» «.«< »»•— . «.-««'».«. «*«<.«• —HM* *•.-«'»«•«-• -.«..«»"•«, «••• «,;— i—-~w— .;—.— — ,—^—r «. — — «-._w™-;-«. «.»•«- «-—™ ».•,.«. «,« « _'.-, — .—._ ~i_'-̂ .'-»»-.™;™.;»

Seq Car" ;KD: LE Biocfe To Switch Cotranpdiity '•-- Froai--'

3 iBNSE" 725115 A; L ^PGI WOO SHINGLES !ft :BNSF0704

4 BN 249822 ;A L JPCI HOD: SflIN<3Ii.ES /A. :BNS|iQ'7;0;4

5 BN 249974 A L: PCI . HOD! SHINGLES ft BNSF0704.

LOADS: 25 .EMPTIES,:
*-* .END :OF REPORT *:*

000170

095



7/09/03 FWWR
6:04:48

Online Switchlist Page 1
RSJOPFR

"ecr
30 HODGE,

Car KD LE

ALM 841318 B L"

NKGR, 65658 A L

V® .470525 ft L

tJ;P
; 3547;i8 A I*

-ATW 140072 A -L.

W 2:61026 A L-

AOK 19131 :A L-

OP 354550 A L

BN 249465 A L

:BNSF< i'SSTSil- A. I.

BN 249906 A L.

BNSF 727:972 A L.

BNSF 728068 A L

NOEX; 2004 • "E L

fR: 400460 iA L

ATW 14:0061- A .L.

WCGL 47500 A ;L

47651 A i:

OtDJJPINT OL;D OP INTERCHANGED

Switch Commodity --From--

. PLYWOOD BNSF07Q1

:WI RO STRN OP 0701

STEEL .UP 0701

STEEL OP. 0701

' STEEL OP 0701

STEEL 0? 0701
;WI RO STRN UP 0701

Wl: RO STRN OP 0701

SHINGLES A 3NSF070.4.

SHINGLES ;A BNSF0704

SHINGLES A ̂ BNSr0704:

BOARDS, SAW BNSF0707

BOARDS, SAW BNSF0707

STEEL BNSF0705i

WIRE NEC UP; 0704

WI RO STRN UP 0704

ORINTD STR BNS;F070:6

ORINTD :STR BNSF0706

Seq

18

19

20

.21

22

23

24

25

26

27

28

29

3Q:

31:

32

33

34:

:3.5.

Block

sei •
-PCI
PCI
PCI

PCI;

PGI

PCI

:PCI

PCI

:pei
pei
iPGl..

PCI:

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

Station: 30: :HODGE

Seq -Ca'r : -KD".LE

1 NOKL 733033 F '!-•

PGJ TRACK A

Blbclc To Switch1 Commodity :--Fr:om--:

:PCI HOD: LUMBER BNSF0708

LOADS: !i9 .EMPTIES::
** END OF REPORT *>

096



7/JQ/03 FWWR
6::6&::19

Orillrie :Swifcchlist Page- .1
RSJOPF.R

PC*.

Station;:; 30 .HODGE

.Seq, Car. KD

18 NKCR 65658.A

L«f 470525- A

140072 A

26ib2'6; A;

OLDUP1NT OLD OP INTERCHANGE

Switch Commodity --LLE; Block, To

1?

20 PP

2il ATW

.22: MP,

23 AQK 19131 A:

2:4 UP 354550 A

:25 BNSF 728068 A

26 ABOX 50028 B;

27 ABOX 50155. •»

28 BN .;2-4937<9- A

29 BN :249823' A

30 BNSF 7248 32; A

•3.1, BN 250038; A

'32; BNSF 725317 A

:33 BN "2'5Q251 A'

34 BN ,250213 A

.£: per

.'•i, PCI:

,t PCI:
-B FCi;:

.!• PCI';

i ECl?

:.t per
L PCI

:L PCI
L PCI

L PCI

L PCI
;I> PCI

L PCI

HOD

HOD

HOD

HOD'
HOD:

HOD

HOD

HOD

HOD

HOD

HOD

HOD

HOD

•HOD

HOD

HOD

HOD

WI RO STRN DP :0,701.

STEEL :OP; 07Qi

STEEL BP- .070:1.

STEEL. OT: 0701-

:STEBL :UP :0.701

HI (RO STRN OP 0701

wi ;RO, STRN ;UP o?pi
BOARDS, SAW BNSr07Q7

^HiNGLES A BNSF0709

SHINGLES A BNSFp7i3?
:SH;INGLES A BNSF0709

SHINGLES A BNSF07Q9

SHINGLES A BNSE0709

SHINGLES A BNSF0709

SHINGLES A BNSFOWa

SHINGLES A BNSF0709

SHINGLES A BNSFb709

Station: :JQ- H<3DGE PCI-A PCI TRACK A

Seq Car KD LE' Block To Switch Commodity —From: —

1 SRY 286151 F L PCI HOD LUMBER BNSF0709

Station:; 30 HODGE

Seq Car K0

1. BNSF 727972 A

2 TR 4004:60 A

3 ATW 140061 A

A WCCL 47500 A

;PCI--B PCI. TRACK B

To Switch •C.oimnodity —From—

HOD BOARDS, SAWi BNSF0707

HOD 'WIRE NEC UP 0704

'HOD WI RO iSTRN UP 0704:

HOD !ORINTD STR BNSF0706

IE. Block

L PCI

L PCI

L PCI

L PCI

W0172

097



7/10/'03: EWWR Online 'Switch! 1st Page 12
:6:.0:6.:;19 ' ............ RSSOPFR

PCI'

••Station-:; ' HODGE p<??:~& fpi TRACK B

Seq Car; KD LE Block To Switch Gbnuhoclity --From--

5 WGCL 47*51 A; U PCI HOD PRINTD STR BNSF67J36

!: 23 EMPTIES',: 0
•**• END OF REPORT **

OCI0173
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7/11/03 FWWR
6::0'5:.3'7

Online Swltchlist

PCI
RSvJOPFR

Station;: -:3Q: HODGE

Seg; Ca'r KD

18; NKCR 65658 A

LW 470525 A.

UP 354718 A:

ATW i^'Obf?; ft,

MP 261026 A:

AQK 19i'3l A

DP SMS'Sb A

BNSE 728068 A

ABOX 5Q028 B

ABQX 5.01:5:5', B

BN 24:9379 A

BN 249823 A

:OLOUPINT OLD UP .INTERCHANqE

Switch Gptnmb'dtty -.^

19:

2p

•2;1

22

Block.

PCI:

PCI

PCI

PCI:

24
:2'5

26

27

28:

29

PCI
PCI

PCI

PCI

PCI

PCI

HOD

HOD

HOD;
HOD

HOD

KOD:

HOD

HOD

HOD

HOD

HOD

HOD

WI .HO, SfRN ',U.P:' .

iSTEBL UP; 0701

StEEL: Up'" (3i7'01

STEEL. UP 0701

STEEL :U>; ;0:?'pl

WI RO STRN UP 0;7Q1

WI RO STRN UP 0.701

BOARDS, SAW BlJSFp7b7

SHINGLES: A BNSF0709

SHINDIES; ft BtiSFOJQ?

SHINGLES A BNSF0709

SHINGLES: A BN5F0709

Station: 30 HODGE

Seq Car fed LE

1 BNSF 724832 A ':L.

.2: BN 250038 A :L

BNS'F 725.31;? A .t

BN 250251 A L

BN 250213 A L

KCS 129374 A li

PCI-B :PCI: TRACK 'B

To :SWitC:h CoMmoditi? -̂ -

SHINfiLES A .

SHINGLES A; BNSFQ709,

3.

4

5

6

PCI

PCI

PCI

PCI
PCI

PCI

HOD

HOD

HOD

HOD

HOD

SHINGLES: A BNSF0709
.S/HfNGLES; A. BNSF0709

SHINGLES; A: BNSF0709

PLYWOOD BNSF0710

LOADS: 18 /EMPTIES:
*-* END OF REPORT **

74
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7/13/03
"6:: 03;: 6 6

Online: Swiitchlist

PCI

::Page
RSJJOPFR1

Station: -30: HODGE

Seg Car ;KtV:'tl

18;: NKCR ;65'65.a A, ::V:

1:9 SW i470525 A .1

3S4718 A. .li

M0072 A D

261026 A t

1!9131. A .:L

353 550 A -t,

20

-!21.

22:
:23

0?

SCI

EG-I^

PCI

PCI

ECi:

,AOK;

2^ UP

25 TR ;4PQ376 A i

•2'6. Tf JX 81983 F :L

27 ::]BNS;F ;5:iS[;2¥;I .E $

2.8 NS 164:60(KE, :L

PCf

To Switch

H0b:

HOD:

HQD

:HOD:

IPD

HOD

HOD

Coimriodity .-r

;SR ,RC» :STRN ,OP .Q7.61,

:STEEL .UP̂  0701

'STEEL :Ur 070l:.

STEEL OP' : 07.01

PCI

PCI

PCI

HOD

HCSD

HQO

Wl :RO STRN OP Q7;01.

mm stM DP, 07&1
CPR .RQPE,W :qp 0711

PIPE IORS 'BNSFQ7112

BARS 1ORS BNSF07:i2

SHEET IORS: UP 07:12

Station: '30 HO0GE •

.Sescj. :Car -:?P lil

BNSF 728068 ;A L PCI

ABOX 50028 B L: PCI

:ABOX 50155 B L PCI

•BN. 2:49379.A L PCI;

:;Btf 249823 :A L PCI:

LOADS't '16 .EMPTIES:; 0
** END:'OF ^REPORT, *.*:

:PCI TRACK »•

, :.C:pm<ncxJijty --Froin--

BOARDS, SAW BNSFO-707,

: SHINGLfiS A; BNSF07p.$:

SHINGLES A BNSF0709,

A -BNSFO.70.9

: A : '

HOD

HOD

HOD

HOD

HOD

000173
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7/14/03
6:06:40

FWWR Online Switch list

PCI-

Page 1
RSJOPFR:

: HODGE

KD LB

65:6£$U t

470525 A L

35471:8;: A., i

1'400.72'A: t

261026 A :L

i?i3i A i
'35-4i550 A. -L

400376 A: i .

81983 F L

5i;??.6i E t
164800 E t

OLD. UP

Block fb Switch1 Commodity

PCi: HOD

PCI HOD

PCI .HOD

PCI HOD

:HOD

HOD

HOD

MOD

HOD

HOD

Seq

•29

30

31

32

33

34
35

36

37,

38
39

-Car

NKCR

LW

UP

ATW

MP."

:AQK:
.UP

TR

TTOXi

:BNSF

Ftam— :

MI Rft STRfi HP 0101

STEEL: OP '0701

PCI

PCI

.'PCI

PCI

PCI

?Ci
PC1

SI*EL

STEEL

STEEL

-DP 0701

UP 0701

..OF. :0701

HOD

wi ;RO: STRN UP 07pi
WI RO STRN UP 0701

CPR ROPg>W UP OSlt

iPIPE IORS BNSr0712

PARS IORS BNS.pp.7i'2 ,
SHEET IORS UP 0712

Station: 30 HODGE

Seq Car KD tiE

1 BNSF 728:068 A L

2 ;ABOX 50028 ;B L

3 ABQX; 50155 B ;L

"4 BN 249379 •A -L.

5 BN 249823 A ;iL

LOADS;: ie EMPTIES::
*> END OF REPORT' ^:*!

PCI-B PCI TRACK1 B

Block To Switch Commodity - —

:PCI HOD: :BOARDS>SAW BNSF0707

PCI HOD SHINGiiES '•&.i'K^Sj^T09-

PCI HOD: SHINGLES ;A aNSF0709'

:PCI. HOD. "SHINGLES A :BNSF0709 .

PCI HOD iSHlNGlES A

76
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771570.3;" FWWR
6: 06-: 11

Online? Switchlist Page 1
RSJOPF.R

PCI:
Station;: 3P; S0DG&

Seq ' Car W> LE

2 .CLC 9)358 F i

4 S.P 24:6324 ;A L;

5 :SP 24(674 7' A L

HOO(aE4, .

:Tp- Switch.

HOD

HOD

HOD

Block

PCI

.PCI

•PGI

Commodity --

.LOMBBR: UP OT14

PLYWOOD UP 0-7:1^

;PLYWQOD UP 0714

Station: }Q HODGE

.Seq ' Car " ..... -Kti :LE

29 TTJX 81983 F L

30 BNSiF 519261 E L

MS.; 164600: -E L

BNSF T28029 :A 1,

OLDUPINT OLD UP INTERCHANGE

To Switch, eoramodity —-Froin--

HOD PIPE IQRS BNSF0712

H0t> :BAR;S IORS BNSP07i2
HOD SHEET IORS: UP 074;2

HOD BOARDS,.SAW BNSF0714

:HOD PLYWOOD BNSF0714

31

32

33 KGS 129489 A L.

Block

.JPCI

PCI

PCI
PCI

PCI

.Station: .3.0

.Seq 'Car

pei-fi: PCI TRACK B
To: :Switeh Commodity — From—

HOD

HOD

HOD

HOD

HOD

KD LE Block

1 NKCR. 65658 :A. L PCI

2 LW 470525 A t PCI

3 UP 354718 A L PCI

:4 :ATW 140072 A L PCI

5 iME 261026 .ft L PCI

6 AOK 1:9131 A. L: PCI

7 UP 354550 A. L: PCI

8 TR 400376 ;A L PCI

WI RO STRN UP 0701,

STEEL UP 0701

STEEL

'STEEL

ISTEEL

UP; 0701

UP 0701

UP 0701

HOD

HOD

HOD

WI RO STRN UP 0701

WI RO STRN UP 0701

CPR ;ROPE;W UP 07ii:

LOADS:
** 'END

16 EMPTiES:
REPORT '•**

000177
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Car Deliveries to PCI Track B
July 1-§5,2003

Date: 7^1 7 - 2 7 - 3 7-4 7^6 7^7;7-8 7-9 7-10 7-11 7^13 7-14 7--15

Gars
Spotted

Rem.
Workable
Capacity

Rem.iFuJI
Capacity

Total

4

2

2

8

2

4

2

8

5

1

2

8

5

1

2

8

5

1

2

8

5

1

2

8

5

1

2

8

0

6

2

8

5

1

2

8

6

0

2

8

5

1

2' :

8

5

1

2

8

8

-

0

8

000178
EXHIBIT

K
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8178380233 888 BIS ease
\

Bilt'fo:

P. Q. Box 122269
Fdrt Worth, TX 76121«2269

Phone {817)763-8297 » Fax (817)737^402

''" Ship To:

INVOICE
Customer Copy

J16S4
.'.1:

• Customer Code ^

32Q1 N
Fdi
USA:'

PO TRANSPORTATION
320J N. SYLVANIA
FORT WOKTH, TEXAS 76111
'.USA'

Order Bate SM-\: ĵm& -̂Teaas '. .'-\
^̂ .L.il&.PIJ****!1™-. I1684 03/31/04: lOTH OF MONTH 04/01/04 , COL

! Ordereit SItipped

1.000 1.000 < .000 DEMURRAGE
DEMURRAGE

Federal TnK ID Nun&en 75.2267711
:EXHIBIT

EA 4080.00, 4080.00

Subtotal

Supping &• Handling.

TdTAU

4,080.00

4;080 00' . . . . . • • • '
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Fax Transmission

Wednesday, Maphl 1,1998 TllTI0: 7:32:00 AM

Randy Gaston
f transportation INC.

phone:
fax: 847-0228

: Rtehard LesBcar
Fort Worths Western Railroad

phone: X8i7)763-8297
lax: (817)738^2445

Re: Randy/Joe

Induded is list of some potential users foryour newoperatton. I've got a few
more, but at this time I am unable to figure out where I stashed them.

We're really excited that you are locafjng on our railroad. With our

committment to provide you with two or more switches daily six days weekly,
your transload operation will be setxmd to none.

Thanks again for selecting this" t̂e oh our railroad,

Richard

EXHIBIT
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FORT WORTH & WESTEFUSI RAIL80AD
A Tarantula Corporation Company

CUSTOMER
LIB Remanufacluring
Arrhco Steel
Louisana Paeic
Nwcibjord Inc.
NpH&ord Inc.
l-'aytess Cashways
Tiaga Forest Products
Tru-Mark
Budieye f3adfc
GanahmsaSan Arilonip
Georgia Pacific
Welded Tube

O3NTACT
GuyStantpn
Mick Wagoner
Waiona Speed
Yvonne Parag
K^ehFlemhg
Dave Nichols
MarkGobde
DkikHoedy
Gary Allen
Henrietta
JohnHein 1
John Albert

Product
Lumbsf
Sled ccd
Lumber
Luriiber
Lumber
Lumber
L̂ innber
Lumber
Lumber
StedcoS
Lumber
Stedlubing

• AG
800
513
409
418
416
254
800
509
800
210
303
800

£ PHONE
552-582?
425-2624
75S-Q511
360-2262
360-2231
497-4061
663-1470
534-0644
767̂ 9191
736-7150
706-6001
731-5683

6SX) Ridgtea Place. Sute12M. Fort Wtorth. TX 7611 B
fphoiis 817-763̂ 297 Fait 817̂ 738-9657
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Richard Lesikar

rom: "RJchiard Le^ika^ <JWvwril@hbtrnait.com>
To: *iFtencly daisiton" «pcigrou}>@f)ash .nets-
Sent: Friday, March 30, 2001; 5:13; PM
Subject: Fw:Pdr-rMe%nepnra^

'/*
Randy

Confirming our conversation of today rejjaidmgFWWR insti^
TKANSPORTATlOfi INCSXat Hodge(Fort %drth), Texas cphtoCTcing^ril:i> 2001.

Effective A|ml l,-2(»|,fi^ timpfor PCI
am. notillcation and/or placement w-hichever occurs first Our iK>rmal demurrage ml e&'f^ time are c»veredmn^M 530 of FW^
TARIFF 8001 ~F with dlowed holiday's described in ITEM 495 not beina chargeable demurrage da}-s. If you do iK)t have a c^ of
FWWR TARIFF 8<X>i-F^ Iw

FWWRvvillte obligated to ^^^
allowed holidays: FWWR will do its BeS to provide additional swteteswhen schedtiep
INC has all cars unloaded ui tra<±(s) where s '̂itch is being requested F^TOwilliK»tbeobHgiitedto{»wide^dJtio^^
thaai the onci(j) stntch daily vvhl^

We hope you undi^tand our position of having to institute this ne\v rule and procedure. As discussed with you during the past SCT'eraJ
weeks/ our car hire(perdfeni) expense on your freight has increased dramatically airi
AVC collected on switching revemie;frpia eiJh«theB)(>fSFor;UP.

We appreciate ali of fee business you have brought to owraflroadamd:
flBfionfo cars wiftbtit compensation and havetorely on your company to unload cars within the time frame allovred.

The rules/procedures outlined herein are generous and will enable FWWR to provide your company ami your individual accounts vrfth
consistent service that exceeds service provided other trans-load operations. By working together, there should never be a need to
in \x>ice your company for demurrage.

We will be pleased i to discuss this matter ...with you personally if you so desire

Sincere^-,:

Richard Lesikar

QQ0186
7/29/2004
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I3EASE

THIS LEASE ("Lease*) is made^s of the t* day of March, 1$9?, by Sylyania
Industrial: tark, fee., a Texas Gprpoi^on ("Landlord''!, 3201 North Sylvania Avenue,
Building- 10QB, Fort Worthy Texas 7(611 1, ;artf PCI Tr^^
("Tenant"), 3201 North Sylvania, Avenue, Building SOCK, Fort Worth,:Texas 761*1.

WITNE3SETH:

Landlord, for and 14 cpnsideraiddn of the rents, qoyenaints and agreements 'reserved,
mentioned and contained below on the part of the Tenant, to be paid> kept and performed,
agrees tp lease to Tenarit and Tenant agrees to lea^-rrom Landlord, for the Term (as defined
m Section!) and subject to the terms and condidons expressed below, the following portions
of the Sylvaiiia Industrial Park located in the City of Fort Worth, Texas and:Certain:reliated
rightsv all of which are more particularly described as follows:

(a) The Pbjrtions of Building 800; ebntaming approximately 276428 square feet^
outlined in red on the sketch attached as Exhibit "A".

(b) TFhe portion ..of Building 100, containing approximately 063 square ̂ feeti blidined
in jgreen on the sketch attached as Exhibtt^^B".

(e) The nbriHexcluswe ri^ of Rij^bt of Ingress
and Egress") over the areas designated for drat purpose on Exhibit "A"y the use of the
exclusive and r&^^
Exhibit "A" incluiiing the extension of saM- Rail Spurs to tracks of the; Fort Worth ̂ and Denver
Railway Go. and St. Louis & Southwestern Railway Go. Landlord reserves the Bright from
time to time to alter ^ck and autor«)bile routes as Landlord deems necessary.

(d) The non-exclusive right to use me porhmpn area ("Cbnimpn 4*63") outlined in
yellow on the sketch attached as Exhibit "B" .

(e) Employee, tractor and trailer parking areas ("irking Areas") ;as designated on
attached Exhibit "A", Landlbrd reserves the right to changeidie location of the Parking; Areas
from time to time; however, such area shall always be located withui reason^le prbximity of
the; Buildings,

(f) Outeide storage area ("Outside Storage Area") as designated on attached
Exhibit "A".

C:\bejttitii\PCI Ttiajpattaiioa. tae. LKUfewpd - ' 1' -
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(g) The bridge cranes ("Cranes") as listed on attached Exhibit "C", Tenant has
.requestedjand Landlord agn^s (^provide a lifting raagriet for Tenant's use, such use will be
subject to ian*if available^ condition, such determination to be mad^l^^
discretion.

(h) The heatihg/cooling units ("Heating/Cooling Units") as listed on attached
Exhibit "€''.

All of the foregoing ineludeti in clauses (a) through (f), inclusive, are sometimes
referred to below as the "Denii«dPremis(Ki''. The portions of Building 100 and Building :8QQ
that are being Je^ed to Tenant; and covered by this Lease are,;sometimesi collectively referred
to below as the "Biciildings". The Ciranes arid the Heating/Cooling IJnits are sometimes
collectively referred to below;as the "Equipment",

THIS LEASE IS tTPON THE FOLLOWING TERMS AND CONDITIONS; ALL AND
EVERY ONE OF WHICHTHEPARTIES COVENANT AND AGREE TO PERFORM:

1. jftlmarr Tenn Of Lease. The term of this Lease shall be for the period
beginnir^ parch 1, 1999 (the "Cpnimenc|m<^ at 5:00 p.m., local time,
onMbruary 2^ 2tJ04 (the "Primary Term").

2. Option To Extend Tenn. Provided that no Event of Default then exists,
Tenant shall have one option to extend the teiro of thlis. Lease, such option being for an
additional period of five years (the "Extended Tena"). The Emended Term shall cdrnmence
irnmediaiBry after the expiration of thie JPiimary Term. T«oant may exerciseJts option to
extend only by so nbtiiying Landlord in writing at least;-l-8Q days prior to theiexpiratibn of the
Primary Term. If Tenant fails to timely exercise its option for the Extended Term, Teiiant
sMll be deemed to have waived and released such extension option. The Extended Term shall
be upon the same terms> provisions and conditions as set forth in this Lease for the Primary
Term; pn^ided, hdweyer, the Fixed Rent tor me Extended Term shall be'incr^^
provided in Section 4; As used in mis Ljease, "Term" includes^^ both tfe Prini^ Terrn aridv if
Tenant exercises ite option to extend, the Extended Term.

3? Covenant To Pay Fixed Rent, (a) From and after the Commencement Date,
Tenant shall pay Landlord fixed rent (i) with respect to :the 276,128 square feet space in
BuUduig 8(X), at the annual rateof $552,256 payable inmonthly installments of $46 ,̂021 per
month, or any increased amount^payable as a itsult of adjustmeritpursuant to iSection4, and
(ii^) with respect to the 963 square feet^ space in IBuUding i(J6i at the annual rate of $7,704
payable in monthly installments qf $042 per month, or any increased',. amount payable as a
resultof ̂ adjustment pursuant to Section 4 (me fixed rent described in Section 3(a)(J) and
Section 3(a)(ii) collectiveiy being defined as "Fixed

- 2 -
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(b) Fixed Rent shall be payable in equal monthly installments in advance and onor
before the first day of each and every month i during ithe Term.

(c) Tenant covenants and agrees to pay the Fixed: Rent reserved in this' Lease'as and
whendue, together with all; other sums of money, rental adjustments, charges and other sums
required to be paid by Tenant to Landlord or to another person pursuant to this i'Lease
X" Additional Rent"). At least seven days ,£ribr to the beguining of a month, Landlord shall
give Tenant a Rent Invoice; A "Rieitt-'lnvjo^
and Tenants Share of Taxes (as defined in Section ;17), and Property Insurance (as defined in
Section 19). T^ Rent toy oice sb^^^
of such next month; On a monthly basis. Landlord: shall also give Tenant a Utility Invoice. A
"Utility Invoke" is an invoice for gas, .electric, water and sewer charges. The;Utilify Invoice
shaE be due alnd payaW
All other items that constitute "Additional Rent' not discussed above shall also be t included on
the Rent :Inyoice. Fixed Rient and Additional Rent are collectively referred to in this Lease as
"Rent". The Covenant to pay Rent shall be independent of any other covenant set forth; in this
Lease, except as:ptherwise ; set forth in this Lease.

(d) Rent {as define^ in Seciipn3(c)) shall be payable in iawful money of me United
States of Americia at the office of Landlord at 3201 North SylyMia AvedweV Biulding 1GOB,
Fort Worth, Texas 76111, or to such other recipient or at such place as Landlord shall
designate by written hon'ce to Tenant, without-pnor demacki therefor and without any
deduction or set off whatsoever, except as otherwise specifically set forth in this Lease;

4. Adjustment Of Fixed Rent

(a) For purposes of Ms Section 4, the following terms shall be defined as follows:

(i) "Base Month" means March 1, 1999;

(ii) "Baise Month for First Adjustment" means January 1, 2QQ1;

(iii) "Base Month for Second Adjustment" means January 1, 2004;

(iv) "Base Month for Third Adjustment" means January 1 , 2007;

(v) "Fixed Rent ̂ Adjustment pates" means the 1" day of March in the
years :2&01, ;200* and:2tJ07; arid

(vi) "Index" means the Gonsumer ̂ Price mdex|6r All UrbM ̂ Consumers -
U.S. Giry Average -All Items (1982-84 = 100), or any later substitute
for said- Index, as published by the Bureau of Labor Statistics of the U.S.
Departnent of Labor.

~.3 r.
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(b) Effective on each of the Fixed Rent Adjustment Dates, the Fixed Rent shall be
fixed and adjusted, but cinly upward^ by 100% of the increase, if any, in the Index as provided
fcelow. The increased Fixed iRent;shall equal the -sum- of .(i) the Fixed Rent, plus^ii) the
product of the Fixed Rent imiltiplied by the following applicable fraction:

(i) For theififst Fixed Rent Adjustment Date:

index for fee Month ifpr First Adjustment
minus Index: for Base Mbntfa
Index ;for Base; Month

(ii) Fx)r the; second Fixed Rent Adjustment Date:

,Index:for Base Month for Second Adjustment
minus Index for Base Month
Index for Base Month

(iii) Fxir the third Fixed Rent Adjustment iDate:

Index for Base Month for Third Adjustment
minus Index for Base Month
Index for Base Month

(c) If the Bureau pf Labor Statistics discontinues the use of the In^x (includmg any
substitute therefor) , then comparable statistics on the purchasing power of the : consumer dollar,
as pubjisl^ at the to tj.S. federal government financial
periodical or recognized authority, shall ̂  used; for making such computations.

5. Use of Dapfo*i Pre^nisefs- Tenant shall use and occupy "the Demised Premises
only for the purpose of operating a reloaiing facil%, i.e. , the transfer of non-hazardous
malMialiS'from raikoad cars to trucks, and related general office use ("Tenant's Business").

6". Signs. &ibj^t to tjte i^
cost and expense, place or erect such signs relating t» Tenant' s Business as Tenant may deem
appropriate on the Demised Premises, Ten^tslhall eoiply with all applicable requirements of
law pertaining to such^signs. All signs placed on the exterior of me Building or erected on
portioiK of the Diaiused Premises not .within the Building! must be approved in writing; by
Landlord ''prior to placihg or erection of -such signs, which approval shall not be unreasonably
withheld, conditioned or ^ delayed §o long asi-they are not inconsistent with the general aesthetic
appearance of die Sylvania Industrial Park at the ;time such approval is re:quested.

% Conditidn of Premises. Tenant has examinecl and accepts the Demised
Premises and the Equipment on an *AS IS" and "WHERE IS" basis with all faults and Tenant,

- 4 -
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except as otherwise specifieally provide! for in this Lease, assumes responsibility for the; same
as provided, in this Lease.

8. CbmpJBance with .fcaws. (a) Tenant shall comply in all respects witiv all
federal, state, coiinty and municipal laws and ordinances and all rules, regulations and Borders
of arty;gOTenjment^
Premises and the Equipment, Tenant's use of the same and tenant's operation of Tenant's
Business; Tenant; shzill be solely responsible for obtaining all permits and authorization
necessary for ^
use of the Demiised Premises and the Equipment.

(b) Tenant acknowledges that:(i) Tenant has been ̂ operating Tenant's Business on
the Pemlised Premises without having; first obtained a certificate of occupancy (" Certificate of
Occupancy") from the City of F^rt Worth ("City"), and fii) the Gity will riot issue the
Certificate of Occupancy iinless and until certain improvements (e.g. , the installation of a
sprinkling system) are made to the Buildings ("Required Improvements"). As of the date on
which i this Lease is being executed, neither Tenant nor Landlord Is aware of the total cost of
the ! RiEXjuir^ At such time as the scope and cost of the ! Required
Improvements ( ̂ "Required JE^rovenients (Zost") becomes known to me parties, Labtflord
shall b^e me uml^^ (i);Landlbrd:

decides^fldt to pay for me Required improvements Cost, or (u7:Isarailord aMTe^t areiujpable
to mutually agree upon me manner (e.g. , amount and terms) in which Tenant ;is b reimburse
Landlord for the Required Improvements

9. Environmental Matters, (a) For purposeslof this Lease, :tte fdUipwuig terins
shall have the following meanir^s:

(i) "Affected Assets" means all me Demised Premises and the
or other real or personal properly ownied, leased, operated or used by
Landlord at die Sylvania tedustrial Park.

(ii) "Enyiroomeatai Action" means any investigation, removal action,
remedial action, excavation, transportation, handling, treatment, storage,
disposal, testing, environmental sampling, ariaiyticai services, consulting
services, or any other type of action reasonably necessary arid
appropriate to identify, ctoracterize, correct;or dispose iitf an

Condition concerning the Affected Assets.

(iii) "Enyironmetttal Claim" means any summons, citation, complaint, lien,
directive, order, claim, litigation, liability, investigation, removal:
action, remedial action, information request, proceeding, judgment,
letter ' or oiher coriraunication, written or oral, actual or threateaied, from;
any federal, state, county or local agency or authority or any other

C:\bcrtam\K3 Transportation; Ian,.taue.vfd -5 -
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person- (including without limitation, any governmental instrumentality
6rarry;c6r^
cbneerning an Environmental , Condition or which in any way relates to
pollution, natural jresource damage, property :damage, or personal injury,
illness or death alleged to have (occurred, in whole or in part; by virtue
of environmental matters related to Tenant^ Business or to Tenant's
ownership, ..lease, operation or use of the Affected Assets or the conduct
of an Environmental Action.

(iy) "Enyiiionniental Condition" means iarry condition which (I) causes the
Release of a Hazardous Substance, (II) requires an Ehvironrnental Action
tinder any Enyirpninental law, ai^pr (DQ^ lesidb in an Environmental
Claim under any i Environmental Law.

(v) "j^vironmental Law(sj" means any federal, state, bounty
code, regulation, rule, ordinance or order now or hereafter in effect, as^
the same may be amended frprn time to rime.

(vi) "Hazardous Substance" ineans (1) any substanee:reguiated by any
Environmental Law, and (JT) any mat«srials!: similar to dynamite;
nitroglycerine, commercial gases or :other flammable materials, acids and
any 6ther;material that wiU ̂ ^ increase Landlord's insurance rate!

(vii) "Release" means any releasing, spilling, leaking, pumping, pouring,
errutting, emptying, discharging, injecting, escaping, leaching, disposing
or dumping of ̂ any ̂ Hazardous Substance into m^je^iro .

(b) Exceptiasotheiwise^rm^ Tenant
shall not cause or permit any Hazardous Substances to be brought upon, l»pt or used in of
about ̂ the iDemised .Premises or Ihe Equipment Iby tenant, itS;̂  contractees,
or invitees. Items such as paint,;fuel oil>- etc. i, if stored on the Dernis^ Premises, shall be
(i) kept in a contained area to be constructed by Tenantj (ii) approved bj ^ Landlord's insurance
carrier, ^d <iu) stored and used m compliaM Laws;

(c) Any Hazardous Substance! j^rmitted on i the pemised Premises and the
Equipment as provided ;in this Section 9, and all containers oif the same, sMll be usecU kept,
Stored,, and disposed of by Tenant in amaruter: that complies with ̂ all' applicable ^Environmental
Laws ; relatedta me: Hazardous Substance involved;

(d) Except as otherwise perrnitted by all applicable E^vu-offlr^tal Laws, Tenant
shall apt; discharge, leak, or emit, or permit b; be discharged, leaked or emitted, any niaterial,
into the atmospheres ground, sewer system, oriarry body of waDsr, if that material pollutes or
contaminates the same, ̂ or is reasonably likely; to adversely affect (i) the;healthi welfare or

C;\bcrtram\PCI Trarapoiuljon, lac, itatc.wpd - 6 -
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safety of persons, whether located oivthe Demised premises ; or the Equiprnent or elsewhere
withinithe Syivania Industrial Parky or (ii) the condition, use or enjoyment of either of the
Buildings or any other real, property or personal; property located within the Syivania -Industrial
Park, ..... . -

(e) Tenant shall be /responsible for all costs and e^enses;related^to the use,
presence, storage, and disposal of; Hazardous Substances (including without Imitation.!
ashestos^containing material arid pdlycMorinated bipheny 10; :used hi connection with Tenant' s
Business atthe Demised Premises ^ (including us^ b| th6;Eo^ipment) and Tenant shall give
immediate noticeito the Landlord: of any violatibn^or potential violation of u^e prbvisions |?f
this Section 9. Tenant isMU defend j, tedemnify, and hold Landlord and its agents harmless
from and against any claims, demands, penalties, fines, liabilities* settlerhents; damages; costs,
or expenses (uicludingi without limitation, reasonable attorneys' and consultants' fees* court
costs, and litigation expenses) (collectively "Damages'*) of whatever kind or rature, known or
unknown, contingent or otherwise, to the extent arising out of or to the extent related to (i) the
presence, Release^ or threatened Release of any such Hazardous Substances that is on, from,
or affecting the sou\ water, vegetation, buildings; personal property^ persons, animals, or
otherwise diie to the presence pr operations; of Tenant's ; Business; (ii) any personal injury
(including wrongful deaih) or :prpperty damage (real or persoriali anting out of or relaiexi tp
an^ such Hazardous SubsatatiiieS due to; the ̂ presence or operations of Tenant's Business;
(iii) any lawsuit brought or threatened, setdement reached, :br:governmeM;prder relatirig-to any
mich Haj^bi^iSubstiances; (ry) any violation of any 'Environmental Laws due to me presence
of operations of Tenant's Business. The provisidns of this Section 9 shall be in addition to
any other obligations and liabilities that 'Tenant mayi have to Landlord at law: or in equity arid
shall survive the termination of ^ this ̂ Lease,

10. NetLease. ThisLea^isartf^lease; As isuch, except as otherwise explicitly
provided for in this Lease, Tenant shall be sblely responsible for the payment of all costs
relating to ; utilities, uisurance, Taxes^ interipr an<l Exterior maintenance and repair of me
Dernisiid Premises and the Equipment and the use of 'the Demised Premises arid ̂ the

11- UdlitY:Seryices. Landlord represents and warrants that the Buildings are
currently serviced by the following utilities (i) water, (ii) gas,,;(iii) sewer, and (iv) electric.
Except as specifically provided otherwise in this Section li, Tenant shall be ̂ lely responsible
for trie cost qf bringing airy additional utility connections to the Demised Premises retired for
its use and occupancy mereof; provided, however^ that(i)Ten^^
WrittBa consent^ such consent not jo be iuhreasonMy withheld, and (ii) Lahdlord would have
the right, at Landlord 'sicost, to tie into any such iiitility connection to i service the Syivania
Itodusttial Park. Tenant shall be solely responsible for the payment of all charges relating to
water, electricity and gas which are separately metered 6n the Demised Premises. If any
utility or other service-benefiting the Demised Premises is metered or otherwise based upon
consumption Determined under a i forrhula for purposes of allocating charges payable to others,

C:\bcttuoj\PCI TrimpotutBn. lac. Liasir.wpd
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then Tenant ishail pay its share of such charges based upon meter readings^, such formula or a
combkiation of both. If a service is not separately metered or tenant's share is determined by
aformula, then TenMt shall jpay to Landlord ̂ Tenant'sshare of the utilities for which;Tenant's
use and consumption are not otherwise determined. Sewer charges are based on water usage.
Any increase in cost to Landlord,for any utility shall be passed on to and paid forby Tenant.

12. Maintenance and Repairs, (a) Tenant shally at -its own expense, keep ingodd
condition and repair the eMte DemisM Premises, including without limitation, me Equipment,
the Rail Spurs, the interior and exterior of die Buildings, the Parking Areas, the Outside
Storages Area, electrical, lights; windows^ doors, etc.; provided, however, thatithe cost of
repairing the roof, structural |WJrtions and foundations of the Buildings (unless damage^ is a
result of Tenant's act or omission or the act or omission.of tenant's employees; agents
Contractors or invitees) and maintainingthe Common Area and the areas of Non-Exclusive
Right of mgress and lEgressifbr trucks and automobiles shown on Exhibit "A" shall be paid by
Landlord arid willbe pWormed by Landlord or Landlord'sspntractor.

With reference tp the Rail Spurs, any repairs made to the Rail Spurs will be ;at
Tenant's sole expense. Landloild and tenant ajjjree that additional spur hnes may b&installed
to the existingIRail Spurs: if by landlord (in its sole discretion), it will be installed at
I^andlord's eigjense anid will work witbt Tenant as to^ not unreasonably uiterrapt Tenant's use of
the existing: Rail JSpurs; and, if by Tenant (in its sole discretion), Tenant shall Qbtain written:
approyai from Landlord, which approval will not be iinreasonably withheld, conditioned or
delayed, and any such addition Will be at Tenant*s expense.

(b) Tenant expressly waives the benefit of any cwrent or future statute which would
otherwise afford Tenant ffie right to terminate mis Lease because of Landtord's faiiure to keep
the^Demised Premises, the Equipment, the (^mrnon Ai«a or me areas of Non-ExclusrYe Right
of ingress and Egress for trucks and automobiles in good order, condition and repair.

(c) Any additions, modifications or changes which, because of Tenant's-use or
occupancy of the Demised Premises; are required, by any gpvemmentei: agency, including
without limitation, the Federal Occijpationai Safety & Health Act arid die Americans With
Disabilities Act, shall be:made by Tenant at its sole expense.

(d) Tenant specifically acknowledges that Crane B-17, listed on Exhibit "C", is not
in working order. If Tenant desires to use Griane 8^17, Tenant may, at Tenant's sole expense,
repair said Crane;B-17 and;make operable for^Tenant's use under this;Lease, subject to ithe
terms and conditions of t^ Section 8 and $ect«ra t2);

13. qean^and Orderly Premises. Tenant shall keep theDemised Premises:,
including without limitation* the lights* signs, the exteriors andsidings of the -Buildings, hi a
clean andorderly condition,; free of debris, and perform such maintenance as Landlord may
froni time to time reasonaoly request. Nbtwithstandihg any other provision of this Lease; to the;

.O:\bettraaftPCXtiaiispaitiiton, Inc. Lease, wtxj * 8 -
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contrary, if Tenant tails to keep these areas in a clean and orderly condition, Landlord may
from time to time; have said outside premises put to a clean and orderly condition and shall
then charge the cost of the same to Tenant and Tenant shall immediately pay such ̂ charge.

14. Alterations and jjaprovemehts. (a) Tenant ;may, ftom tixne to time di^g the
Term, make, in a reasonably manner and at Tenant's own expense, interior changes,
improvements, alterations and additions in and to the inside of the Buildings; provided,
however, Tenantjshall not remove, relocate pr modify columns, crane rals./oundaaqns, or
the outer walls or roof of either of the 'Buildings nor remove any Equipment without the prior
written consent of Mhdlord, which shall not be uraeaMiiably withheld, conditioned: or
delayed.

(b) Tenant shall have the right from time: to time to install in r Building 8QQ, at
Tenant's sole;expense, in a reasonable manner without Landlord's consent, trade fixtures,
machinery and equipment; Including without Umitatidh, partitions and shelving. All such trade
fixtures, machinery and equipment shall be and remain the property of Tenant,
notwithstanding that, as a matter of law, any rsuchitms would otherwise be deemed a part of
the realty, and shall be removed by Tenant prior to the expiration of the Term or earlier
tenninatibn of this tease; provided, however, that any damage or disfigurement to
Building ; 800 caused bj such removal shall te repaired liy Ten^
tennination;of this

(b) No change, alteration Or imprpyement sijall be /undertaken until tenant shall
have procured and paid for all required permitis ̂ and approvals of governmental authorities
having jurisdictipn.

(id) No structural change, alteration or iinprovement shall be undertaken wjith
respect to the rppf. exterior ^ walls of cohiinns of eitfer of the Buildings until detailed plans and
specifications have ̂ ^ first b«fin submitted to and approved in writmg^I^Mord, which
apprpval shall not be uiutasonably withheld^ conditioned prrdelayed.

(e) As tp all other material /changes or alterations or improvements, Tenant shall
deliver to Landlord plans and specifications and/or ̂ engiheering drawings amd/or operating
manuals: or reports to the extent me same are available, as Landlordmay reasonably request^

(|) Ail : work done ̂ .connection with any change, alteration or improvement shall
be done proh^ with applicable
laws, ordinanees? orders, rules, regulations and requirements of all ^eral^ state and
municipal; governmental authorities, and in accordance with the orders, rules and regulations of
the Board of fire Underwriters, of any other body exercising smiaar fiuictipns. All such work
shall be prosecuted wiui reasonable dispatch, delays due to strikes, lockouts, acts of God,
^inability ̂ ^ tp Obtainlabpr or rnaterials, governmehtel restrietipns, or similar causes beyond the
control of Tenant excepted. Tenant shall defend, indemnify and hold Landlord harmlessbfrom
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and against all Damages incurred by Landlord with respect to ;aJl liability and expense and
obligation arising out of such work.

15, Discharge Of Mechanics' Liens. If any mechanic's lien shall at any time be
filed agairist the Demised Premises of the fajahte pf the Syivania todusttiaJ Park by .reason of
any work undertaken for the; Tenant, Tenant shall cause the same to be discharged of record
within five days after Tenant recervesinotice of Ming of the same. IfTenant shall fail to
discharge such mechanic's Hen within such period, then, in :addition to any oSier right or
remedy of Landlord, Landlord may, but shall not be obligated to, discharge the same either by
paying the amount .claimed to b0 due or by procuring the discharge of such lien by bond,
deposit in courtior otter security or in suchother manner as may be permitted by law: Any
amount paid by landlord for any of the aforesaid purposes, and. all attorneyis' fees and other
expenses reasonably incurred by Landlord in discharging such lien shall be payable by Tenant
to Landlord on demand together with interest thereon at the rate of four percent per annum
over the publicly announced "prime rate" of the Federal Reserve Bank of Dallas m effect until
payment by Tenant Nothkig contained in this Section IS shall imply any consoit or
agreement on the part of:Landlord to aibjectl^dlord's interest in the Demised Premises to
any mechanic's• lifeni for work perforated or material furnished to or at the instance of Tenant.

16. Waste. Tenant shall notcpmrriit or suffer any waste: on the Dfanised Premises.

•I'r Real Estate Takes. Tenant shallpay for its share of all reatestate taxes and
assessments (-faxes") whl(S rriay be assessed or charged
Tenant's share shall be tosed upon an app^r^^ footage under roof.
Tenant shall be provided with a^cqpy of the Tax bill and the computation of Tenant's share;
Such Taxes shall be paid to Lardlord on a to amount of $1,157)
as Additional Rent.

18- Pejsdttai Property faxes, ft applicable, Tenant shall pay, prior to
delinquency, all taxes on the Equipment and on:tradeflxttares, equipment and other property
owned or leased by Tenant arid sitoated on or hi or used at the Dernised Premises. Upon
request by Landlord, Tenant shall promptly provide^Landlord with^ official receipt of the
appropriate taxing authority or ptlier proof satisfactory to Lanolord evidencing the payment of
the same.

19. Insurance, (a) Landlord shall provide ;and maintaih ade<|uate insurance oh the
Buildings against losses or damages, under the special property coverage form issued by
I^oUprd'sluisitfance carrier ("Property Insurance") • Teriarit;shall pay the premium for the
Property Insurance {presently in the amount of i$l,420;per month) covering the Demised
Premises. The Property Insurance; covers the Buildkigs against loss or damage by fire,
lightning and:other risks, uicluding Without limitation, windstorm, hail, earthquake; explosion,
riot and civil cornrnptipn, vandalism, and1 damage from aircraft and vehicles, in an amount not'
less than full replacement value of the Buildings. Tenant's annual cost for Property Insurance
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shall be determined by multiplyiiig the annual cost by a factor to be determined by Landlord,
Such computation shall be provided to Tenant: whenever a chMge in cost occurs or when
requested by Tenant; Properly Insurance shall be paid to Landlord by Tenant on a; monthly
basis as Ad^tional Rent. All proceeds payable under the Property Insui^ce shall tepalA only
to Landlord. Upon written request % Tenant, Lajadlord will deliver to tenant a iCeriificate of
insurance to evidence the Property Insurance.

(b) Ten^Vwill. a* Tena^
Demised Premises and the Equipmenti with an insurance company licensed to do business iri>
the State of Texas and of natipnaily recognized ^ancial; siandlngUegally qualified tojissue
such insurahceii baying a-Best's rating of^A or better and reasonably satisfactory to LandJbrcL
The insurance snail be written on the standard forms used by such companies. The insurance
shall provide icbyerage:

(i) Against loss or damage to Tenant's assets (whether owned or leased) that
are located on the Demised Premises and me Equipment (such insurance
as to, the Equipment to be eornprehensiye and to provide for full
replacement value);

(ii) Against claims for bodily injury, death or property damage oceiuTipg brC
in or about tie Demised Premises, including without limitation, the areas
of Non-Exclusive Right of Ingr^i$ and Egress, the Parking ; Areas, the
duteide Storage Area, the Rail Spurs and the Common Area in amounts
nbt less man $2iOOO,(KX) per occurrence' for bodily injury or deadi to any
one person, $4,000,000 per occurrence for any one accident, and
$2;000,OQD per ̂ occurrence for property damage;

(iii) Aiainst worfcers ' compensation to the ejctent .required by die laws of
Texas (including employer's KabiHty insurance with lirpitsfnot jess than
$500^000 each accident, $500,000 policy ̂ limit ibr disease, and $506;000
each employee for disease) and to the ̂ extent necessary to protect
landlord ami /me ̂ Demised Premises gainst all workers' compensation
claims; and

(iy) Against claims for bodily injury,; dieath or property damage (ul amounts
not less than &,000,00d per occurrence for bodily injury '.or. death ;to any
one person, $4i^,0p0p^r bc<^i^^
$2,Cto6,OCH) per occurrence for property o^mage) arising out of pr^frpm
Tenant's operation of owned, hired or non-owned vehicles.

Theilimits of any said insurance shall not limit the liability of Tenant under this Lease.
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i(c); Every policy of insurance maintained in accordance with clause (I) of
Section i9(b) with respect to the Eqiiipmeiit sbM provide for payment of loss thereunder to
Tenant and Landlord as co-ipssjpayees. Svery policy pf insurance maihtaiaed m accordance
with clauses (ii}, (p) (as to employer's liability coverage) and (iv) of Section jJS>(b) shall
name landlord as an additional insured. Every policy referred to in Section 19 shall provide
diatit:wiil not be canceled except after not less than 30 days' prior written notice to Landlord
or Tenantj as the case may be, and that it shall not be invalidated Delimited by any act or
negligence of Landlord or Tenant^ nor by pecupaney o$;the Demi^! Premises nor use of the
Equipment for purposes more hazardous than permitted by such ;policy , nor by any foreclosure
or other proceeding relating to the Demised ̂ Premises, nor by tennination of this Lease, nor by
change in title to the Demised Premises. All insurance: pou'cies described uiiSectidn l?(b)
shall be written as primary policies not contributory with and not supplemental to the;policies;
that Landlord may carry on its own. The insurance coverage described in clause (ii) of
Section 19(b) shall include, without limitan'on, personal injury and contractual liabiiity
coverage for peiprn^ce iby Tenant of its indemnity obh'gatioris under this Lease.

(d) Tenant shall deliver to Landlord certificates Of ̂ insurance and all renewals
thereof, satisfactory to Landlord, evidence of the existence pf all msurance which is required
toibe mamtained by Tenant herein; such deliyery to be made (i) promptly after the execution .
herepf and (ii) within ;30 days prior to the expiration pf any subh insur^arMie. Tenant sliail not
obtain or carry separate insurance concurrent m;fonn or contribuhng m the OT with
that required by this Section 19 unless Landlord is named as an additional insured or loss
payee therein. Tenant shall immediately notify Landlord whenever any such separate
insurance is obtained land shall deliver to Landjiprd;the certificates evidencing the same.

(e) Any insurance required^ provided, under
policies which comply with this Section iSL

(f) If Tenant does not obtaui or maintain insurance in the fprms and amounts
required, Landlord shall have the: right to obtain such insurance on behalf of Teaiant and
Tenant agrees to repay Landlord the cost of such

20. Indemnity (a) Tenant shall defend, mo^shMfy and hold I^dlord harmless
from and against any and all Damages by or on behalf of any person or persons^ entity or
entities, ; firm or firms, corppratibn or corporations arising from any ;act, omission or
negligence of Tenant or any of Tenant's agents, contractors, customersjor employees in
connection with any activiry Prwprk done, permitted or allowed by Tenant on or about me
Demised Premises or the Equipment. Further^ Tenant shall defend, indemnify ^ and hold
Landlord harmless fromiand against all Damages incurred by Landlord as a result of (i) failtire
by Tenani to iperform any cpvei^t rebuked to be ^ by Tenant under this Lease,
(ii): any accident, injury or damage which i shall happen on or about the betnised Premises or
the;Equipment to the extent such accidep, injury or damage arose tram any act, omission or
negUgence of Tenant Or any of Tenant's agents, contractors or emplbyees, or (iii) failure by
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Tenant or any of Tenant's agents,; contractors or emplbyees to comply with any requirements
of any governmental authprityi

•Ait Tenant's request, Landlord shall cooperate with Tenant in order to properly
prosecute any proceedings;a|ainst 6r affecting the Demised Premises or the Equipment,
provided Landlord shall be fully^indemnifiedby Tenant against all Dances in connectibn
therewith, and provided that JUhdlpM shall; notfe subjected to any ̂ ability for the payment of
any Damages in connection with any proceedings brought by-or a&alnst Tenant^ (ixcept for
those Damages which relate to an occurrence: for which Landlord is found to be liable.

(b) Landlord, shall defend, indemnify and hold Tenant harmless from and; against all
Damages incurred by Tenant as a result of (i) Jailure by l^indlprd to perform any Covenant
required to be performed by Landlord under^^tlus I^ase, (ii) any accident, injury or damage
which; shall happen on or about me Demised Premises or the Equipment to the extent such
accident, injuiy or dan^ge arose from any act, omissionor negligenceof Landlord or any of
Landlord's agents, contractors or employees,or (iii) failure by Landlord or any of Landlord's
agents, contractors or employees to comply with any requirements of any governmental
authority.

21. Indemnification Procedure. The obligation of each party as Memiqitor tinder
tots Lease is conditioned upon indemtiito^^ prompt notice of the
assertion or instltutioti of a^ ciaiin for indenmfication of of the ocojrrence of ah eyent which
indannitee reaspnabiy beiieyes could lead to the assertion of sueh a claim (such claims and
events being collectively referred to as a "Glaim"); Upon written ^qualified acknowledgment
of its indemnificadon obligation with respect to a Glairn, indemnitor shall have the absolutei
right, in its s»l(Bdiscreu'on settlerbf otherwise protect
against any such Claim with legal counsel of its own selection. In^emni^ shalOl have !the
right, but not the obligation, tiii participate, at its own expense, in the defense iihereof dirough
counsel of its own choice and shall have the right, but not the obiigationi to assert any and all
cross-claims or coimterclaims it may have. Indemniteeisiiall^cooperate baU reasonable ways
withi, make its relevant files and records available for inspection and copying by, and make; its
employees lavailatble or otherwise render reasonable assistance to, mdemnitor hi defense of any
action beiiig uTdemnified under ttiis Lease. ;If mdanuutee, without ffie written consent; of
indemnitor, makes any settlement with respect to any Qaim, mdemnitor shall hot be bound tp;
such settlement. If indemnitor^ fails timely to defend, contest ;or otherwise protect against any
suit, action, investigation, claim or proceeding related to aG3aim,iirtde^mnitesh^h^^^
right, but;hot the obligatipn, to defend, contest^ assert croiss-^launs:or counterclauns or
otherwise proteet against the same and may make any compromise or fettienMt thereof ;and
recover and be mdemnified for the entire costjthereof from indemnitor including; without
Uinitatiph, legal expenses^ disbur^ments and all ainpunts:paid as a result of such suit, action,
kivestigation, claim, proceeding, cross-claim or counterclaim or comprbmise or settlement
thereof.
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22, Damage or Destrtictkm. (a) In case of any damage or loss to the Equipment
by reason of fire or otherwise, Tenant shall,give:itnmediate notice; thereof to Landlord. If the'
Equipment or ariy pait thereof shall at any time be damaged or destroyed by fire or otherwise,
Landlord shall agree to exercise its co-loss payee rights in favor of Tenant and Tenant shall:
promptly repair or replace the sarne at Tenant's expense, so as to make the;Ecpiipment at least
equal in value to the Equiprnent existing immediately prior to such ocoirrerice and as nearly
isitnilar to it iri character as shall be practicable andreasbnable. Such repairapr replacements:
shall be completed free and clear of mechanics' or other liens, the possibility of such; liens*
conditional bills of Sale and ̂ security* and in accordance Mth the lo<0al building;code andall
applicable laws, ordinances, regulations or orders of any state, municipal or other public
authprity affecting the same i and also in accordance with all reqiurements of the Texas;
insurance rating organization, or similar body, and of any liability insurance ajmpanyi
insuring Landlord or Tenant; against liability for accidents in or Connected :with, the Equipment.

There shall be no abatement of Rent pending the repairs or replacements of Tenant's
assets (whether :owned or leased) or the Equipment.

(b) If either of the Buildings are destroyed or damaged by the elements, fire ;or
other casualty, so ;as to render it unfit for occupancy or use by Tenant, except as provided
below in this Section 22(b), Tenant shall not be liable to pay Rent for said premises so
damaged from and after the dine of suchidestruction and until the sarneis inade whole and
usable by the Landlord. If the Bemised Premises are damaged by me fault or neglect of
Tenant or its agents> employees, contractors or invitees, Tenant shattV at its own expense,
repair any such damage within 6Q days ̂ dTeriant shall thereupon have die right to use for;
tMs purpose all inSuraMe.p Tenant by reason df such damage
and tenant shall be obligated to pay the jfull rental Landlord shall have the right and option
to determine whether it shall repair^said premises or^^ declare fliis Lease at an end and Tenant
siia^ have the right and option to declare this Lease at an endi unless tte premises are repaired
and rendered fit for occupancy or use by Tenant within 60 days after the damage occurs,.with
neither party havmgany-mru^r

If eimer of the Buildings are damaged by the eleinfints, fire or other easualty,
(except as otherwise prpyided ih^^ the^^ immediately proceeding portion of this Section 22(b)i but
not in a manner which renders it unfit for occupancy or use by^Teniantv Landlord shall repair
such damage, and shall have the right to use for mis purpose all insurance proceeds received
by Landlord or^ Tenant by reason of ^h damage, and the Rent payable under mis Lease shall
be equitably reduced until the damage to the Building so damaged is repaired.

Landlord waives any claim it may have against Tenant, its employees or agents
for damage.-to said^^ premises from any casualty to me extent such damage is covered by fire
and extended msurance of the Landlord or for which Landlord is otherwise; reimbursed^during
me; Term.
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Tenant waives any claim }t may have against Landlord, its employees or agents
for any danage qr loss la? the contentsoftire Demised Premises owned by Tenant during me
Term to me extent that such damage or loss :is covered by insurance or Tenant is otherwise
reimbursed.

23. Eminent Domain and Condemnation, (a) If all of the Demised Premises shall
be takenjby any public authority unto the pdwer of eminent domain, :then the Term shall
cease arid there shall; be no ftirther obligation oil the^ part of either Landlord or Ti^t and any
monies received therefrom on account of ownership of the Demised Premises shall be and
remain the sole property of; Landlord. If only a part of the Demised Premises shall be taken
by any public authority under die power of eminent idomaini any monies received thjerefroniioii
account of ownership of the Itemised Premises:shaU be;and r^^
Landlord, and thereupon the Term shall cease on the part so taken from die date the possession
thereof shall be taken for any public purpose, die Rent shall be paid up to that date and for the
30-day period immediately fdllowing that date. Tenant; shall have the right to terminate this

•Lease by giving a written notice thereof to Landlord if such partial taking makes die Demised
Premises unsuitable for the use and occupancy of Tenant. If such, partial taking does not
render the Demised Premises unsuitable for tne use: and occupancy of Tenant, then Tenant
shall continue in possession of the remainder--of said premises not so; taken under die terms
hereof^ arM die Rent shall be reduced after
proportion to the total:Rentas 'the rental value of the part .of the Demised Premises so taken
bears to die rental value of the entire Demised Precaises. Anything m;diis Section 23-tq the
contrary riowithstanding, Landlord, at its option, may reconstruct or restore all or any part of
the Buildingsf and/or^ itnprdvements on the Demised premises to me extent ftatsuch
reconstruction or restorationmay be needed by reason of said taking and>required to make the
Demised Preinises reasonably satisfactory toT«iaht for its iise thereof. Anything hereiribefore"
to thecontrary notwithstandiiig, the amount payable by Landlord for such reconstruction
and/or restoration and die total amount of the Rait reducuon from die time of such taking to
the expiration of the Term shall not, in the aggregate, be in excess of the total amount of the
condemnation award received by Landlord. In the event of such excess, the aforementibried
rent reduction shall be decreased thereby proportionately over die balance of the Terih as may
be iapplicable and injthe eyent Uiat;the amount of Landlord's condemnation award shall be less
than ttfe cost of isuch reoinstruction or restbration, Landlord shall not be obligated to decrease
the Rent paid by Tenant.

(b) tenant shall not be entitled to any portibnof the^ award received;by Lihdlbrd in
the: event any portipn of the •Demised Premises or the Equipment shall be taken as the result of
any condemnation or; die exercise of the right of eniinent domain; ;proyided, hovirever, diat
Tenant shajl: have die right to appear in any eminent domain or condemnadon proceeolng and
to claim and receive any award which may be^ made for darnagiss to Tenant's fixtures and
equipment, business interruption, and ;for moving expenses.
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24, Landlord^ Right to Perform Tenant's Covenants: If Tenant shall;at any
dine fail to inake any payment of perform any!otheract on its part to be made or performed
afteri30 days' written notice thereof to Tenant, then Landlord, after not less than 10 days'
written notice toTenant (or withwt notice if Laridliard, in its sole discretion, reasonably deems
the situation to be an «^^
of Tenant contained in this ;Lease or from any default by Tenant and without waiving
Landlord's right to take such, action as may be j^rniissible under this Lease as a result of! such
default; irnay (but shall be under no obligation to) make any payment of peTform any act on
Tenant's part to be made or performed as provided herein :and; may enter upon the Demised
Premis^ for any such purpose and take; all action thereorii as may be ri^cessary therefor. If, in
the performance of Tenant's covenants under this Lease, Landlord pays any obligations:of
Tenant^ Tenant shall repay such amounts to, Landlord as'Additional Rent.

25* No Waivief. No failure by either party to insist upon the strict performance of
any agreement, term, covenant or condition of this Lease or to exercise any right or remedy
consequent upon a breach thereof, or no acceptance of full or partial Rent during the
continuance of any such breach, shall constitute a waiver of any such breach p'riof such
agreement, term, covenant or condition. No iagreement, term, covenant or condition of this
L^ase to be performed or corivplM with, and no breachof this Lease, shall fee waived, altered
or modified except bj'a written instrument executed by the party to be bound by such ?jvaiver>
alteraaohorjDnodifieation. No waivesr^ of;any bteach shall defector alter diis Lease, but each
and every agreement, term* covenant and condition of this licasesiM
:and effect with respect to any otter then: existing or subsequent breach of this Lease.

26, Events of Default. Any one or morie of the following events ishall constitute an
"Event of Default1' Under this Lease:

<|a) the; Demised Premises are ^aMofled by Teotot fpr a period hi excess of 3Q
days and Tenant has removed;or is in the process of removing its assets from either of the
Buildings; or

(b) if Tenant fails to pay Rxed Rent or Additional Rent for more than five days
after the same become due; or

(c) if Tenant shall default in the performance or observance of any other coyenant
or agreement contained in this Lease for more than 10 days after written notice of such default
to Tenant; provided, however, that if the covenant or agrejinKnt to be perfprraed by Tenant is
of such nature mat me same cannot reasonably be performed within such 10-day period, such
default shall be deemed to have been cured if T^ant cprnmenees such perfora said
10-day^period and thereafter dihgently undertakes^^to conopiete me same; or

(d) if Tenant shall file a voluntary petition in bankruptcy or shall be adjudicated a
bankrupt or ^insolvent, or shall file any petition or answer seeking any reorganization,
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arrangement, composition, readjustment; liquidation, dissolution or sdmilarreliief under the
federal Bankruptcy Code or any other present or future federal, state or other bankruptcy or f
insolvency statute or law, ;or shall seek or consent to or acquiesce in the appointment of any
bankrftptey or i^iyency trustee, receiver or liquidator of Tenant or of ialfpr any substantial
part of its properties or of the Demised Premises; or

(e) if within;90 days; after the commencement of any proceeding ; against rf enarit
seeking any reorganization, arrangement, composition, :readjustment, liquidation, dissolution
or simiiiar relief uMer the" Code or any Bother ;piresent or future federal, state
or other bankruptcy or insolvency mtute or law, such proceeding shall not have been
dismissed or -.if .within 120 days after theiappdiiitnierit, withisut the consent or acquiescence of
Tenant; of any trustee, receiver or liquidator of Tenant or of all or ^
properties or of the Demised Premises, such appointment shall not have been vacated.

Tenant acknowledges that the occurrence of any of the, foregoing Events of Default
shall constitute a material default and breach of this Lease by Tenant.

27. Remedies (a) Uppn tte otcurrehce of an;^
any time thereafter while such Event of Default continues;, give ; written notice to Tenant
specifying sucbJEvent of Default and stating that this Lease andithe Term shall terminate on
the date specified I ih such notice, which shall be at lea& 10 days afe^^
and upon the date specified; in such notice mis Lease and the Term and all rights of Tenant
uiuter iffiis Lease, includmg me option for the Extended Term whether or not exercised, shall
expire and terminate, and Tenant shall remain liable as provided: in this Section 27.

(b) Upon any termination of this Lease pursuant to this Section 27, Tenant shall
;quit and peacefully surrender ̂ the Donised Premises and ^eEq^pnrent to Landlord, and
Landlord, upon or at any such termination, may wirnout mither ndti^
theipemised Premises arid possess and reposse^^ by force, summary
proceedings, ejectment or otherwise> and i may dispossess Tenant and remove ^Tenant and all
other persons and property from , the Demised Premises and may have, hold and enjoy me
bemised Premises and the right to receive all rental income of and froni the same.

(c) If this Lease shall be terminated ̂ pursuant to this Section 27, Landlord may relet
the Demised Premises or any part thereof, pr; the Demised Premises, with additional premises
for such; term or terms (which; inay be greater or less than the period which would otherwise
have: constituted the balance of the Term and on such conditions (which may ihclude
concessions or free; reftt and alterations of !the Dernised Prernises) as!Landiord, toitsisble
discretion, may determine and; may ̂ collect and receive the rents therefor. Landlord shall in no
way be responsible ̂ or liable i'ifbr airy failure to reletmeDenu'sed^renusesoranypanmereof,
or for any failure to collect any rent due upon such peletting; provided, however, Landlord:
will make a reasonable attempt to mitigate its .Damages (e.g., engage a real estate broker to list
mb Demised
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•(id) (i) No termination of this Lease pursuant to this Section 27 ishall relieve
Tenant; of its liabilities and obligations under this Lease; whether or not ttelDemised
Premises Shall be relet. In any such event, Tenant shall pay Landlord the Rent required
to oejpaid by Tenant up to this ;time Of such event Thereafter:

(A) (1) Tenant, until : the ;ehd of the ̂
been such Term in the absence of any such event, shall be liable to landlord as
damages for Tenant's default, the: equivalent pfjthe amount of the Rent which;
would be payable under this Lease by Tenant if this Lease were Still in effect,
less the net proceeds of any reletting effected pursuant :to the provisions of
Section ;27(e) which is applicable tp tiie Qemis^ Premises, aferdeoucting all
Landlbrd'Siejqpenses in connection ̂ with such reletting, including, without
limitation, ail reipossession epsts,; brokerage and management commissions,
operating expenses, legal expenses,; reasonable attorneys' fees, alteration costs,
and expenses of /preparation for such reletting

(2) Tenant shall pay such current damages (herein called "deficiency1') to
Landlord riKinthly on .the days on which the Fixed Rent would have been .
payable under this Lease if this Lease were still in effect, and Landlord snail: be
entitled to recover frpm ; Tenant ejaeh mohdily deficiency as the same shall arise;.

(3) Albany time after termmatibn of this :Lease pursuant j to mis Section 27,
in lieu of collecting any further: monthly deficiencies .as aforesaid, Landlord
shall jbe entitled;t» r<ec6yer ; from Tenant, ^ shall pay o Landlord, on
demand, as damages, in add-on to me damages proyided for in
Section 27(d)(iy), damages for such breach, m action lo any damages
looming due u^^
to; the difference between the 'Rent reserved in this Lease from /the date if the
Event of Pefault which resulted in the termination to the date of the eviration
of the xnirrent Term and the then fair and reasonable rental value of the Demised
Premises ifoi- the same : period, to this computation of such damages, the
difference between any installment of Fixed Rent and Additional Rent thereafter
ipeconiihg due : and the fair and reaspnaible rental value of the Demised Premises
for the period for which such installirient was payable: shall be discounted ̂ :to
present worth,

(ii) If ithe Demised Premises or any part thereof be relet by Landlprd for:the
unexpired Term of Ms Lease, or any i part thereof, before presentation or proof of such
liquidated; damages to any court, commission or tribunal; this amount of &nt :reserved
uppn reletting to an unaffiliated third party in an arms' length transaction shall :prima*
facie be me fair and reasonable rental value for the part or the whole of die Demised
Premises so relet during me term of the reletting. Nothing contained in this Settion 27
shalUirtiit:or • prejudicje : the rightofi^dlptti to prove atid obtain as damages by reason

Tnraspotution, Inc. Lea«.«>pd T 18 -
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of such termination, an amount equal to the maxunpm allowed by any statute or rule 6f
law in effect at the time when, and governing the proceedings in which such damages
are to be proved, whether or not ̂ ch^ount fegreatfir^ equal to, or less than the;
amount of :the:difference referred to above:

(iii) If this;jyease be terminated pursuant to this Section 27, by summary proceedings
or otherwise, and whether or not me Demised' Premises be relet, Landlord shall be
entitled to recover from Tenant; and. Tenant shall pay Landlord, in addition to any
damages becoming due; under this Sectiqii 27y the following: an amount equal to all
expenses, if any, including reasonable attorneys' fees, incurred by Landlord in
recovering possession of the Demised Premises, and all reasonable costs and charges
for toe care of the Demised Premises while vacant, which damages shall t>e due aiid
payable by Tenant to Landlord at stich time or times as such expenses are incurred by
Landlord;

(iv j If mis Lease be terminated pursuant to this Section 27, Tenant covenants and
agrees^ any other covenant in mis Lease nptwitb^tanding:

(A) That die Demised Premises shall be in the condition required by
Sectioa 35;

(B) That; Tenant, on or before such termihatibn, shall perlbnn^
contained in mis Lease for the making of any imprbvemenis, altieriatjpn or
bettennent to the i Uemisftd Premises, or toi die rekoring or rebuilding any part
thereof (if Tenant fails to do the samCi Landlord may compKete such work and
all such costs are to be : added to the recoverable damages of iLandlord from
Tenant); and

(C) Thatj for the breach of any covenant above stated in this
Section 27(d)(iy), Landlord shaU be entitled to recover and tenant shall pay,
without notice oriomeraodbn by liandlord, the then cost of performing such
covenant

(v> Tenant expressly waives, so far as:permitted by law, the service of any notice of
intention to reenter provided for in any statute, and except as is otherwise provided in
this Lease, tenant, for and on behalf of itself and all persons claiming thrbugh or under
Tenant, also waives any and all right of redemption or re-gentry or repossession in case
Tenant shall be dispossessed by a jiidg;ement or by warrant of any court or judge or in
case of re-entry or repossession by Landlord -or in case of any eviration or termination
of this Lease. The terms ^ "enter" "reenteri" entry" or "re-entry" as used in mis Lease
are; not restricted to meir technical le^al meanings,

C: \bertrainSPQt TnasfanxOon, lot' Leutwpd r 19 r
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(vi) In the event of any Event of Default or mreatetied Event;of Default by Tenant,
Landlord shall be entitled to enjoinisuch Event of Default or tiireaiened Event of
Defaultcand shall 'have the rightto invoke any right and remedy allowed at law or in
eqiiity or by statute or otherwise af mough ree^^
remedies were not provided for in this Lease,

(vii) Eiiph right and remedy provided for ;ifi this Lease shall; be cumuliative and shall
be in addition to every other right or remedy provided for in this Lease or how or
hereafter existing at law or in equity or by stacute Or otherwise, and the exercise or
beginning of the exercise by Landlord or Tenant of any one or more of the rights or;
remedies provided i<^r in this Lease olr now or hereafter existing at law or h equity or
•by statute or otherwise stoll not preclude me^^ the party
in question of any or all other rigtits or remedies provided for in this Lease or now
hereafter existing at law or in equity or by/statote -of otherwise.

28. L^fsmaetits. Tenant shall pay Landlord for late payments of Rent (subject
to applicable grace periods) a late payment/charge equal to three percent of the amount late for
each SOrday period ;such payment is late. Acceptance of such late payment charge by Landlord
shall not constitute a waiver of Landlord's rights or release Tenant ;from any obUgarions under
thisLease;

2J>. Transfer of X^dlc '̂s Intei^; Attornment. If the interests of Landlord in
the Demised Premises and under Ms I^ase are transferTed to ajthird party (''Transferee") of
the Denused IhKrnises pursuant to a contract of sale, tbrecldsu^
the exercia of a right of a tnistee under a deed of trust or other loan documents, Tenant will
attorn to the Transferee, and the -Lease will continue m full accordance wim the terms of this
Leaser Upon transfer ^of tfe interest .-of Landlord ̂ ^in ite Eternised Premises and its interest
under this Lease to a Transferee and assumption of this Lease in writing by die Transferee,
TenaJtit shall iliereafter look to die Transferee under this Lease to me extent diat the Transferee
has assumed this Lease.

30 SubordinatiQn amd Non-Disturbance. This ̂ Lease shall* at Landlord's option,
be subordinate to ̂ zury 'mortgage ("Mortgage") that may now or hereafter be place on rthfe'
Demised Premises, provided, hloweverj sucnisubbrctinatipn is conditioned upon; the execution
of a standard non-disturbance agreement, the termsiof which are to be ̂ reasonable. The holpf
of any such Mortgage being herein referred to ; as a "Mortgagee" . From time to time as
necessary in die future, Tenant will!, upon demand^ without cost, execute any mstrumeht
necessary to effectuate such subordination required by this Section 3d (which ;instrument or
collateral instrument is to contain a standard non-disturbance agreement). If withih'five
business days iafter submissioh of ̂ ^such instniment> Tenant fails to execute the same, Landlord
is hereby authorized to execute me: same as attbrney-iri-fact, coupled with an interest, for
Tenant, the cost of such execution to be borne by Tenant Notwithstahding the subordiriatidn
proyided for ihepein, Tenant's right to quiet possession .of the Demised Premises shall inot be

C:\terti5itoPeivTninsport8lion, Inc. .Ltase^wpd "'?0 -
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disturbed if ami solong as an Event of Default does not exist, unless this Lease is otherwise
terminated pursuant to its terms.

31* Leasehold Mortgages. Tenant may not mortgage/the leasehold estate-uridef
this Lease.

32. Estoppel Certificates. Each party agrees at any time arid firam:itune to time
upon not less than 15 days' prior written request by the other, to execute^ acIoKwledge and
deliver to the other a statei^ntiri witing jcertifying thatthis Jbease:is: unmodified and in full
force and effect (or if there have been .modifications, that the same^is mM force and effect as
modified and: stating the mo^ficarioris), and ;the dates to which the Fixed Rent and Additional
Rent have been paid, if any > and that to the actual knbwliedge of such Pirty, ho Event of
Default has oecuned or, if an Event of Default has occurred, specifying the same; it being
intend^ that "any such statement delivered pursuant; to this Section 32 may be relied.uppn by
any prospective purchaser of the fee, a Mortgagee, Leasehold Mortgagee, or assignee of any
of them.

33. Assignment and Subletting. Tenant jooay assign thisXease or sublet the
Demised Premises or any part thereof only with the prior written consent of die^ i^indlofd,
which consent shall not be unreasonably withheld, conditioned or delayed, tenant shall not
offer to assign or sublease any po^
Landlord's other tenants of space in the Sylyania Industrial Park, Landloid^ shall not be
obligatecl tp consent to any assignment or subleasing of space in tibe Dethised Premises if the
proposal sublessee is ;a customer of Landlbrd. Regardless of Landiord's consent, no
assignment or sjublettihg shall release Tenant from Tenant's obligaiibn or alter^ the primary
liability of Tenant to pay Itout;and!to perform all other obligations to be perfdrmed by Tenant
under this Lease. Under no cdimhs^^ any permitted assignment or sublease by
Tenant release Tenantjfrom Tenant's obligation or^ alter the liability of^Tenarit to pay Rent and
to perform all other ;obligations toi be performed by Tenant under this Lease. The acceptance
of R^itt by Landlbrd fr^ waiver by Landlord of
any provision of this Lease. In the event of default by any assignee or sublessee m the
perfprmancje of any of the terms of this Lease, Landlord may proceed directly against T«jant
without the necessity of exhaustmg remedies against said assignee or sublessee. Any consent
by Landlord to assignment orisubletting under^ this Lease shall not constitute a waiver of the
necessity of obtaining that consent as to any subsequent assignment orisublease; Any
attempted assigtirnent for the benefit of Te^t'sjcreditors Or omerwise by operation of law
shall not be effective to transfer or assign Tenant's interest under ithis: Lease.

If any of the corporate shares of stock of Tenant are transferred by sale, assignment,
bequest, inheritance, operation of law, or otherwise, so as to result in a change of tlte control
or structureiof Tetwuit, the same shall be deemed to be an atssignment for purposes of this

-21-
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34. Attorneys' Fees. If Tenant requests the consent of Landlord to sublet or assign
of LMdlord with respect to any other

niatter requiring the Landlord's consent under this Lease, then fenarit shall play Landlord's
reasonable attorneys' or /engineering fees; incurred in connection with such request.

35. JSurrendfef^ Upon termination of this Lease for any reason whatsoever or upon
the last day of the Term, as thecasemay be, Tenant shall surrender tb Landlord, in a "broom;
clean" and good o^nditibfl, the De^ that
existing oh: the Commencement Date, except for reasonable wear and tear, casualty and
condemnatipn, together with all additions, alterations, hnprovements and replacements thereof
installed by Tenant which become the property of Lahdibrd. C-Jroo^canditiph of the Demised
Premises and the Equipment shall include the requirement -that ait Hazardous Substances
(placed thereon by Tenant) have been removed.,

36. Quiet Possession . Landlord represents and wan^ts that it h^ Ml right and
lawful authority to eater into Ms Lease. Tenant, upon paying Rent and observing me
covenants of mis Lease, may lawfully and quietly hold possession and enjoy doe Demised
Premises, together with all appurtenances and rights appertaining thereto, during the Term
without hindrance, ejection, molestation or ihterruptibn.

Tenant will (at no cost to Tenant) cooperate with Landlord hi the granting of easements
and other rights in 'the nature pf easements necessary or useful to the business of the Sylyania
Industrial Park, provided such grants do not lunreasonabiy restrict or interfere with Tenant's
Business.

37. Entry, (a) Landlord and lEandlbM
have the right to enter the Demised Premises during normal business hours for the purpose ; of
exanmihg the same (except in the ca» of emergencies). Nothing in this Section 37 shall
imply any duty upon the part of Landlord to do any such work whtchi untler ttie rprovjsibn of
thisJLease, Tenant may be i«quired to perform, and the prfbrmance thereof by Landioni shall
not eonstitate a waiver of Tenant's default'in ̂ failing to ;perform the same.

(!>). Landlord shall have the right tq i enter ^ the Demised Premises during the last six
months of the Term for the purpose of exhibiting the same; and to display oh the Demised
Premises hi such manner as %ill not wreasOhably ̂ /interfere with Tenant's' Business "Hor Sale"
or "To Let" signs;

38. Holding Over. If Tenant continues to hold possession of the Demised Premises
after the expiration of the Prinoary Term without ex thereof or after the expiration of
any Ejaehdeid Terrn, Tefltotsliall remam a Tenant a^ rental equal to 125% of the
last monthly Fixed Rent payable under this Lease (rn addition to Additional Rent). Such
pfecupancy shall be a tenancy from month to ̂ •month and odierwise the tenancy shall be,upon the

C^vbcrtrJiaM'CI Tnnsportation, IDC. Loss.wpd - 22 -
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same terms and conditions as contained in this Lease, exempt such tenancy shall be temiinable
by either party by giving 3Q,fays' advance written notice of fermination.

39. Modification of Lease, ThisLease ieontains :all agreements of ̂ parties with
respect to any matter mentioned in this Lease. No prior agreement or understanding pertaining
io any such matter shall be effective. As of the execution of this Leasey the lease, dated
March 13, 1998̂  ("Prior Lease"), mat was previously executed byXandlbrd and tenant shall
be terminated; provided, however, any accrued but unsatisfied obligations of either of the
parties under the jPribr Lease shall survive such termination. ;-Npagrefijrnenthereafter mao%
between Landlord and Tenant shall be effective to change, modify, waive, release, discharge,
terminate or effect an abandonment of this Lease in whole qr in part, unless such agreement is
in writing, refers expressly to this Lease and is signed by both parties, f he failure'of either
party to insist in any one or more cases upon the strict performanceof any term, covenant or
condition of this Lease to be performed or observed by the ottier party hereto shall not
cpnstiuite a waiYer or relinquishment of that party's right to take recourse for any subsequent
failure to:perform any such term, covenant or condition, but the same shall continue and
remain m full force and effect with respect to any subsequent breach, act or omission.

40. Notices. All notices, demands, directions; requests, designations; consents,
approvals, instructions and other con)yniunicatipns require^ or permitted by the terms of this
Lease shall be in writing and shall become effective upon me earlier of its receipt or the lapse
of :fiyebiisiness days after being deposited in.the^United "States mail, certified or registered^
postage prepaid or, if delivered in:person or to the form of telex, telegram, facshtiile: or cablci
whenfreceiyed, and if mailed, shall be addressed to the party at its address set forth above or at
such other place as the parry may from time to time designate by like notice.

41. Srlvania Industrial Park Rnles and Regulations. Terianti its servanfe,
employees, agents, ravitees, licensees, contractors and subcontractors shall observe and strictly
comply with any Rules and Regulations as^ Laddlord or its agents may, after notice to Tenant,
from time to time reasonably adopt. Landlord shall include in leases of othfer space in the
S)flyahia Industrial Park a similar requirement obligating tenants to^cpmply such Rules and
Regulations as may be adopted by Landlord. Landlord shall make reasonable efforts to
enforce said Rules and Regulations, to the extent applicable^ and to enforce the terms,
covenants or conditibns in any other lease against ai^omer tenant; proyided, however, thai
Landlord shall not be liable to Tenant for violation of me same by any otter tenant, its
servants, :eniplbyeesj agents,^^;invitees,^ or liwaisees.

42; Headings. The headings cpntaiaed in this Lease are inserted only for
convenience and reference and in no way define, jirriit orenlarg|2: the scope or-intent of this
Lease or m any way affect/the terms and proyiisabns of' this Lease.

C:\bcrtrarjVpci Truuforiotioa, toe. Laac.vpA - 2.3 -
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43>. Severability. If any provisions of this -^
authority to be -invalid or unenforceable, the 'remainder of this Lease jshall continue in full
force and effect.

44. Time. Time shall be of the essence of the performance by Tenant of ail
payments, covenants /aM..agieemimtsm,.this' -Lease, subject to grace periods specifically
provided for In this ̂ tease.

4$; Gbterninig
of Texas.

; "This Lease shall be governed by the internal laws of the State:

46. Successors and Assigns. The terms, covenants and conditions of this Lease
shall be binding upon and shall inure to the benefit of Landlord, and it successors and assigns,
and Tenant, and its successors and permitted assigns.

47. Cotmterpails. This Lease may be executed in one or more counterparts, each
of which shall be deemed an original but which together shall constitute one and the same
document,

48' Incorporation by Reference, the preamble and ;the WTt^SlETH clauses; set
forth above and the Exhibits referred to above are incorporated into this L^e as if the same
were fully set forth in Ms Lease.

IN WITNESS WHEREOF, each .of the parties has caused this Lease to; be signed by
its duly authorized agents as of the date first above written.

Attest:

Attest:

C:\bcntaro\Pa T.-itupomdoo, luc. Least.wpd

Sylvania IndvKtrial Park, Inc>, a Texas cprpqratipn

By:

Rtle:

"Tenant":

PC3 Transpoiiation Inc., a Texas cbrporation

By:

-24-
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EXHIBIT C

BRIDGE CRANES

Grane ... .. Under Serial
Number Location Mfg,: CapJTms Span Hook

:B48 8001 Champiort 2Q 65' 24'

'B-17 SIOQH Bedford 10 65' 24* 539

B-15 800A&B Aimco 20 77'6" 28'

HEATING/GOOMNG UNITS

Three(3) Iteznot Gas Uiiits -SectiotiK -Bidg, 800
One |1^ Remor Gas Vnii - Section & -Bldg. 800

OIK |1) Trane HVAG Unit - S6:ti6|i A > Bldg. 100
One (!) Frigidaire HVACi IMt ^Section C - Bldg. 800
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AMENDMENT NUMBER TWO TO LEASE

THIS AMENDMENT1STOMBER TWO TO LEASE CAmietidment'')!^^^^ '̂.^ of
the 1st day qif January, 2QQ1 (''Effi&ctiye Date") by .Sylyania Industrial Park, fee.,, a; Texas
corROTatibn ("Landlord"^ and PGrTrarispoftation Inc;, a Texas corporation ^'Tenant"),

RECITALS

A. Landlord and Tenant bavepreviously entered M^^^
L*ase">

B. Landlord and Tenant have previously entered into an Amendment Number One to Lease,
dated December 1,1999,

C; Tenant now •>, desires to ilease Buildinjg 105 containing a» additional 2,442 sijuare feet of.
building space and ah, additional 19,419 square feet :m a portion pf Sections B'& C in
Building 200, ail as shown on theisketeh attached as Exh&it A-2 (collectively "Additional
Space"),

D. The parties are entering into this Amendment to modify the Ori^nal liease and Jthe
Amendment Number One to L^ease ("edlledtiyely "tease") to reflect the leasing of the
Additional Space andithe other matters set forthbelow;

JsfOW, ;THEREBpRE, |n^iforigoodmd valuable TO^ and-sufficfency
of which are acknowledged, the parties agree, as of the Effective Date, as follows:

1. Unless defined in this Amendment to the contrary, each capitalized term used m this
Amendmentishall have the meaning assigned to it^^ in the Lease.

2. The pjemised Premises shall include the Additional Space.

3. TJie term for thelease of the Additipnal Space; shall runconcurrent with:the;tenn set forth
in Section 1 of the Lease (i.e., commencing on March 1,1999 and expiring oh February 29,
2004, both dates inclusive),

4. The base; annualJixed Rent provided for in Section 3 of the Lease shall be increased by
|46,92P;00 and the monthly mstallmehts shall be increased by $3,910.00.

5. Tenant's propprtpnate share of Taxe^
S 171.00 per month.

6; Tenant's propprtionate ;sharie of Property Insurance premiums under Section 19 of the Lease
shall be increased by $117,00 per month.

7. Electricity, natural gas and water for the Additional Space will be metered and sewage
charges will be;based on water usage.

§0.
ui
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8> Tenant shall also have the right to use the Nonexclusive Access Road which is outlined in
gray on the;sketch attached as Exhibit A-i2, This Non-Exclusive Access Road shall be
treated as a "Noh-Exclusiye Right of Ingress and Egress" for all purposes tinder theXease.

is outlined in yellow on the sketch:attache'd as Exhibit A-2, and (ii) Truck/TTailer Parking•
area which is outlined in red on the sketch attached as JBxhibitA-2 (collectively "Additional
Parking Areas"). The Additional Parking Areas shall be Created as "Barking Areas" for all
purposes •under the Lease.

9. Exhibit;C ofthe: Lease is also now amended to include one 20^Tbn Cab Operated Bridge
Grane Number JBrlO (located in Building 260, Section Q aridiOne Janitrbl HVAG:Umt, S/N
MARS329649 (located in Building 105J. This Crane and HVAC Unit shall be ir$at<^i as
"Equipment" for all purposes under the Lease.

10. Except as modified by this Amendment^ the. Lease Ternains in full force and effect. In
addition, except as otherwise specifically provided for in this Amendment, all of the terms
arid prbvisions of the Lease shall apply to the Additional Space.

11. Tius Amendment shall be governed by theiinternal laws of the State of Texas.

12. The preamble; ami the Rec^^ Lease referred to above:
are;incorpdrated^^ihto this Amendment as if 1he same were Mlys^ forth m

:13. Forpurposes of enforcing^^ the'Lease iand this Amendment .the Lease shall be read as if the
prpvisibns;6f this Amendrrient were fully set forth in &e Lease.

IN MTNESS WHEREOF, each of to
signed by its duly authorized officers.

''Landloird":

Sylvania Industrii

PCI Transportation Inc

By:

Title: y f> £W<rS
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STATE-OFTEXA?
COUNTY OF TAKRANT; to-wit:

_, a Notary Public in and for the said Coiuap docertify that
iting above, bearing da^iihe^^y of December,

200,; forSyh/aniaIndustrial £afk, Inc;, a Texas corporatiorii has this day;in my said eourity;, before
be the act and deed of said cfdrporatiphi

Giyen.uhder my hand this the 10^ day of December; 2

My commission expires

SEAL:

005 .
DeniseMcKiratry
NOTARY PUBUC

STAT& C)F TEXAS
COUNTY OF TARRANT, to^wit:

^ a Notary Public in and fer the said County, do certify that
the writmg;abbve, bearing dale the J5^ay of December;

2000, for PCI TranspoiFtation: Inciy a Tejcas corporation, has this day in my said County, before me,
acknowledge^ the; said writing to be the act and deed of said corporation.

Given under my hand ithis the ^** day of Decernber, 2000:

vjjx^r-

NOTARY PUBLIC

SEAL:

My commission expires

P0021G
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INDUSTRIAL PARK, ING.
3201 N. SYWANIA AViNUE » SUITE 100-B « FORTH W0RTH, TEXAS 76111

PHONE: 817-83&-8129 .817-838-8180 • FAX: 817-838-8143

January 08, 2004

VIA DELIVERY

Mr; Randy Gastpn
PCI Transportation Inc.-
3201 North iSylvania Avenue
Bui.lding 166 Suit's A
Fort Worth > Texas 76111

Re: Lease dated March 01, 1999, Amendment Number One to Lease dated
December 01, 1999 and Amendment Number Two To Lease dated January
01, 2001

Dear Randy;:

Upon reviewing my lease file, I discovered the referenced Lease and
Amendment Number Two will expire on February 29, 2004. Amendment Number One
was terminated autually by both.Landlord and Tenant.

I nave ;not received notification of your; intent to exercise yovtr option
for the additional five year period as provided for in the above referenced
Lease.

Sh«>uld: you elect to exercise yoiir option to the Extended Term beginning
March 01, 2004 and ending February 28, 2009, please execute this letter where;
indicated and return to the undersigned.

Very-

Approved: Pg£ TBAHSPOBTATIOS IHC.

8ys_̂ * S&<*3

ItS!

Bated:
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363 81 SERVICE DATE - OCTOBER 31,2005
SEC

SURFACE TRANSPORTATION BOARD

DECISION

STB Docket No. 42094

PCI TRANSPORTATION, INC.
v.

FORT WORTH & WESTERN RAILROAD COMPANY

Decided: October 28, 2005

PCI Transportation, Inc. (PCI), filed a complaint and request for injunctive relief against
Fort Worth & Western Railroad Company (FWWR) on August 8,2005. PCI alleges
unreasonable demurrage practices. PCI filed the complaint pursuant to a decision by the U.S.
Court of Appeals for the Fifth Circuit in PCI Transportation. Inc. v. Fort Worth & Western
Railroad Company. 418 F.3d 535 (5th Cir. 2005). In that decision, the Fifth Circuit affirmed a
decision by the U.S. District Court for the Northern District of Texas that granted a request by
FWWR to remove a complaint filed by PCI in a Texas state court to the U.S. District Court.
That complaint remains pending before the District Court.

FWWR has moved to dismiss the complaint that PCI filed here. FWWR contends that
this complaint states a cause of action for breach of contract and for other relief under Texas
state law. FWWR argues that, under 49 U.S.C. 10709, the Board lacks subject matter
jurisdiction to hear the complaint. Alternatively, FWWR asks the Board to hold this proceeding
in abeyance pending action by the District Court.

PCI has replied to the motion. PCI argues that, in affirming the removal of its complaint
from state court to federal court, the Fifth Circuit held that the Board has exclusive jurisdiction
over all of PCI's claims, including those for injunctive relief. PCI requests that the Board hold
an emergency oral hearing to consider PCI's request for temporary and permanent injunctions,
permit it to begin discovery, and otherwise grant the relief requested in the complaint it filed
here.

«•

The proceeding will be dismissed. There is no basis for the Board to hold the hearing, or
otherwise to entertain the relief requested by PCI, given that a complaint and related matters are
now pending before the District Court. If any action of the District Court necessitates or
otherwise justifies the filing of a request for relief here by PCI, it may do so at that time.

This decision will not significantly affect either the quality of the human environment or
the conservation of energy resources.
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STB Docket No. 42094
It is ordered:

1. PCI's complaint is dismissed without prejudice.

2. This decision will be effective on the date of service.

By the Board, Vemon A. Williams, Secretary.

Vemon A. Williams

Secretary
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

PCI TRANSPORTATION, )
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1 THE REPORTER: Your objections pursuant to

2 the Rules?

3 MR. PENNINGTON: Well —

4 THE REPORTER: Federal Rules?

10:31 5 MR. PENNINGTON: We're in Federal Court,

6 yeah.

7 MR. DeBERRY: We're in Federal Court, yeah.

8 MR. PENNINGTON: So you want to agree to

9 reserve objections until time of trial, except as to form and

10:31 10 responsiveness?

11 MR. DeBERRY: Well, yeah, that's fine to

12 reserve objections to the time of trial, other than form or

13 responsiveness, with the exception of, obviously, privilege

14 or instruction not to answer.

10:31 15 MR. PENNINGTON: Okay. And then on these

16 depositions today, can we agree that an unsigned copy can be

17 used in a trial or hearing if — if time hasn't run to make

18 changes?

19 MR. DeBERRY: If the time has run to make

10:32 20 changes?

21 MR. PENNINGTON: Has not run. In other

22 words, if we — if we're in Court — if we're in Court next

23 week and no changes have been made, can we agree to use the

24 depositions?

10:32 25 MR. DeBERRY: Yes.
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1 MR. PENNINGTON: Okay. And we'll just make

2 that agreement for all three of the depositions today.

3 CHARLES PAUL GOOSEY,

4 having been first duly sworn, testified as follows:

5 EXAMINATION

6 BY MR. PENNINGTON:

7 Q. State your full name, please, sir.

8 A. Charles Paul Godsey.

9 Q. Paul?

10:32 10 A. Paul.

11 Q. And where do you live?

12 A. Springtown, Texas.

13 Q. What's your address?

14 A. 154 Clay Court, 76082.

10:33 15 Q. Thank you. Where do you work?

16 A. Fort Worth & Western Railroad.

17 Q. Do you have a position there? What is your

18 position?

19 A. Manager of Operations Center.

10:33 20 Q. All right. Mr. Godsey, have you ever given a

21 deposition before?

22 A. Yes, .but it's been years ago.

23 Q. Okay. Let me mention a couple of things that —

24 that I think will be helpful to you. I — I realize you've

10:33 25 probably already spoken to the -- to your attorney.
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1 It's -- it's going to be important that you

2 speak up because Ms. Sutton here is taking down everything

3 that we say; and she's one of the best court reporters in

4 Fort Worth, but she's got to be able to hear you.

10:33 5 And one other thing that — that we can do

6 for her is try not to talk over each other. I tend to talk

7 pretty slow, because I think pretty slow. So if you'll let

8 me get my question out before you answer, I would appreciate

9 it.

10:34 10 If — if I'm interrupting your answer,

11 please remind me of that. That's not my intent. I'll —

12 I'll rein it in and — and let you finish your answer. Okay?

13 A. Okay.

14 Q. If you don't understand a question I ask, please

10:34 15 ask me to rephrase it. It's important to me and — and to

16 both parties that you understand any questions that I ask

17 before you answer. So if you're not sure what it means,

18 don't answer it. Just tell me, —

19 A. Okay.

10:34 20 Q. — you know, Mr. Pennington, if you wouldn't mind

21 rephrasing that or — or repeating the question, I'll be

22 . happy to do that.

23 Ms. Sutton can also read a question back to

24 you. If — if you just — if your mind was wandering and you

10:34 25 think the question was fine, you just didn't hear it, you
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1 weren't sure you heard it, just ask Ms. Button to — to read

2 it back to you, and she can do that.

3 A. Okay. All right.

4 Q. Any time you need a break, just let me know and

10:34 5 we'll — we'll proceed in that fashion.

6 Where is your — where is your business

7 address or your office?

8 A. 6300 Ridglea Place, Suite 1115, Fort Worth, Texas.

9 Q. So you actually office in a bank building?

10:35 10 A. Yes.

11 Q. Uh-huh. And how long have you worked for the

12 FWWR?

13 A. About 13 years.

14 Q. What other positions have you had with the

10:35 15 company?

16 A. Brakeman, conductor and engineer.

17 Q. Now, when you were a brakeman, conductor and

18 engineer, I take it you didn't work in a bank building?

19 A. No, sir.

10:35 20 Q. All right. When did you — when did you start

21 working in the — in the office tower?

22 A. Approximately seven years ago.

23 Q. How long have you been Manager of the Operations

24 Center?

10:36 25 A. Five years.
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1 Q. Did I get that title right?

2 A. Yeah, Manager of Operations Center.

3 Q. For about five years, you said?

4 A. Yes, sir.

10:36 5 Q. All right. So what did you do for roughly two

6 years after you moved into the -- the bank building until you

7 became Manager of the Operations Center?

8 A. Basically, the same thing. We were just — we had

9 expanded five years ago, and they actually moved me out of

10:36 10 the 12th floor down to the llth floor and put me over the

11 offices on the llth floor.

12 Q. Who do you report to?

13 A. Steve George.

14 Q. And that's the gentleman here in the deposition?

10:36 15 A. Yes.

16 Q. Now, have you had an opportunity to speak with

17 Mr. DeBerry about the deposition, generally?

18 A. Yes.

19 Q. Okay. And in the — and how many conversations

10:37 20 did you — did y'all have to prepare for the deposition

21 today?

22 . MR. DeBERRY: Objection; privileged.

23 Instruct the client not to answer.

24 MR. PENNINGTON: I'm asking how many

10:37 25 meetings.

/"
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1 MR. DeBERRY: I'm — I'm not — he's not

2 going to answer any questions that have to do with meeting

3 with me, talking to me, anything.

4 MR. PENNINGTON: You're not going to let him

10:37 5 tell me how many times he's met with you?

6 MR. DeBERRY: I'm not going to let him talk

7 about anything that has to do with me, period.

8 MR. PENNINGTON: Okay. Certify the

9 question.

10:37 10 MR. DeBERRY: If you want to certify the

11 ques- — question about how often people are talking to their

12 attorney, that's great, Allen.

13 MR. PENNINGTON: All right. Let's —

14 MR. DeBERRY: Let's —

10:37 15 MR. PENNINGTON: — keep going.

16 MR. DeBERRY: — get going.

17 MR. PENNINGTON: Let's keep going.

18 MR. DeBERRY: Let's not waste time. Let's

19 go.

10:37 20 MR. PENNINGTON: We are wasting time if

21 you're telling him not to answer a question about how many

22 times he has talked to you.

23 MR. DeBERRY: He's —

24 MR. PENNINGTON: That's a total —

25 MR. DeBERRY: He's not going to answer —
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1 MR. PENNINGTON: — waste of time.

2 MR. DeBERRY: He's not going to answer any

3 questions —

4 MR. PENNINGTON: I understand.

10:38 5 MR. DeBERRY: — about talking to his

6 lawyer.

7 MR. PENNINGTON: I understand. Let's don't

8 argue about it.

9 MR. DeBERRY: Okay.

10:38 10 MR. PENNINGTON: Then let's go on.

11 Q. (BY MR. PENNINGTON) In your conversations that

12 you had preparing for the deposition, was Mr. George present?

13 A. Mr. George? Yes.

14 Q. Okay. Were there any other persons present in

10:38 15 those meetings to discuss the deposition?

16 A. Yes.

17 Q. Who else?

18 A. I — my lawyer.

19 Q. And who is your lawyer?

10:38 20 A. I'm — I'm bad with names. You'll have to —

21 Q. Mr. DeBerry?

22 . A. Yes.

23 Q. All right. And how long did y'all meet to prepare

24 for the deposition?

10:38 25 MR. DeBERRY: Do you just — do you just
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1 want to keep talking about —

2 MR. PENNINGTON: I'm just giving you the

3 chance to instruct him not to answer, if you want to do that.

4 MR. DeBERRY: Okay.

10:38 5 MR. PENNINGTON: I think the jury is

6 entitled to know how long he has — he has met with his

7 lawyer to prepare for the deposition. You disagree.

8 Instruct him not to answer and let's move on.

9 MR. DeBERRY: Okay. I instruct the witness

10:39 10 not to answer. Let's move on.

11 Q. (BY MR. PENNINGTON) All right. What is your

12 educational background?

13 A. I graduated high school.

14 Q. Where did you graduate from high school?

10:39 15 A. Granbury High School.

16 Q. Granbury?

17 A. Granbury, uh-huh.

18 Q. Okay. What year was that?

19 A. '83.

10:39 20 Q. And do you have any — any education after high

21 school?

22 A. Not formal education. Just training courses

23 through the railroad and —

24 Q. Okay. What — have you been to any training

10:39 25 courses outside of — of company training? Have you, like,
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1 been to seminars, or things like that, outside of the

2 company?

3 A. Outside of the railroad? No.

4 Q. Okay. So all of your training has been by the

10:39 5 company?

6 A. Right.

7 Q. And what type of training have y'all had,

8 generally?

9 A. Oh, car hire accounting classes, Atlanta. We'll

10:40 10 go up there every other year for training on how to — the

11 computer systems. And then on —

12 Q. You go to —

13 A. — alcohol.

14 Q. Okay. You go to Atlanta?

10:40 15 A. Atlanta.

16 Q. Texas or Georgia?

17 A. Georgia.

18 Q. Okay. And does the Fort Worth Railroad have an

19 office in Atlanta, Georgia?

10:40 20 A. No. Our computer system is based out of Atlanta.

21 And our company that — does that once a year, puts on a

22 class on how to manage our systems.

23 Q. I understand. Okay. What's the name of that

24 company?

10:40 25 A. RMI.
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1 Q. And what other training — let's see. You said

2 you started to work for FWWR about 13 years ago. So that

3 would be about 1991?

4 A. Right.

10:41 5 Q. Okay.

6 A. Yeah, '90, '91. It was right there in that area.

7 Q. Okay. That's fine. I'm just trying to get an

8 estimate.

9 And since 1991, have you had any — any

10:41 10 training for your job, other than these computer classes in

11 Atlanta and, of course, on-the-job training?

12 A. No.

13 Q. Okay. Do y'all have — what kind of manuals do

14 you have, operations manuals, or things like that, do you

10:41 15 have at the FWWR?

16 A. Oh, we have manuals for everything. Movement, you

17 name it.

18 Q. Okay.

19 A. The railroad is full of books.

10:41 20 Q. Do you have any manuals that — that tell you how

21 to do your job as Manager of the Operations Center?

22 A. We have guidelines we have to go by.

23 Q. Okay. My question is: Do you have a manual — do

24 you have any manuals that tell you how to do your job as

10:42 25 Manager of the Operations Center?
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1 A. I'm not understanding what you're asking me. I —

2 I mean, —

3 Q. Well, let me ask —

4 A. — we — we have rules and regulations, like I

10:42 5 say, on everything we do. And there's manuals telling me I

6 can do some stuff and I can't do some stuff. But on the

7 day-to-day operation of running the Operations Center, not on

8 everything.

9 Q. Okay. On some things?

10:42 10 A. On some things.

11 Q. These — who keeps these manuals?

12 A. We have them in the office.

13 Q. Who — who maintains the manuals?- I mean, who

14 updates them and things like that?

10:42 15 A. That's a broad question. The government does

16 some. We do some locally. That's — that's a real broad

17 question.

18 Q. Okay. Do you — do you update any manuals?

19 A. No.

10:43 20 Q. Okay. What if — what specific manuals do you

21 have that — that have anything to do with your job as

22 Manager of the Operations Center?

23 A. We have the GCOR, the regulations, General Code of

24 Operating Rules on the railroad. We have dispatcher manuals.

10:43 25 We have manuals for the AAR, the American Association of
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1 Railroads, have manuals and — governing how you do stuff.

2 Q. Okay. Let's — any others?

3 A. I'm sure there is, because like I say, we have —

4 Q. I want to know about them. What others do you

10:43 5 have that — that you — that — that would govern how you do

6 your job?

7 A. We have a dispatcher's manual. There's —

8 Q. Uh-huh.

9 A. — the General Code. We have a HAZMAT manual.

10:44 10 MR. DeBERRY: A what?

11 THE WITNESS: HAZMAT.

12 MR. DeBERRY: A HAZMAT.

13 THE WITNESS: A hazardous materials book.

14 We have all the manuals that Atlanta sends us.

10:44 15 Q. (BY MR. PENNINGTON) Now, that's for computer

16 stuff?

17 A. Right.

18 Q. All right. And — and I take it the computer

19 program you use is one that's — that this RMI has developed

10:44 20 for use by railroads?

21 A. Correct.

22 Q. Such as -- such as your operation?

23 A. Uh-huh.

24 Q. Is that right?

10:44 25 A. Right.
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1 Q. Okay. All right. What other manuals do you have?

2 A. I'd have to say — well, there's all kinds.

3 There's —

4 Q. Tell me about them.

10:44 5 A. I can't re- — well, I'm trying to think. But

6 that governs most of them right there.

7 Q. Okay. Are there any other manuals? I'm going to

8 go back and ask you about a couple of these. But are there

9 any other manuals that you are aware of that FWWR has that

10:44 10 governs how you do your job as Manager of Operations Center?
i

11 A. No.

12 Q. That's it?

13 A. I believe so.

14 Q. Okay. All right. Let's go back and talk about

10:45 15 them. The GCOR manual?

16 A. The General Code of Operating Rules. It's —

17 Q. General Code of Operating Rules?

18 A. Uh-huh.

19 Q. Okay. Is that a manual that the FWWR authored?

10:45 20 A. No. I believe the FRA. I'm not sure on that.

21 But the — it's a — it's a book that all railroad employees

22; have to carry, and it's — it governs all railroad employees.

23 Q. Who publishes that book?

24 A. I'm not sure.

10:45 25 Q. Does it come from the government?
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1 A. That, I couldn't — I know the — all the — if we

2 look in the front page of it, it lists about 50 different

3 railroads that are — it governs, so... I'm not too sure who

4 publishes it.

10:45 5 Q. So is this a manual that the FWWR has adopted —

6 A. Right.

7 Q. -- to govern its operations?

8 A. Uh-huh.

9 Q. "Yes"?

10:45 10 A. Yes.

11 Q. Okay. And how — how big is this manual? How

12 many pages?

13 A. Approximately 200, I would think.

1'4 Q. All right. That's — that's just a guess?

10:46 15 A. Yeah, it's just a guess.

16 Q. All right. And is — is this General Code of

17 Operating Rules manual updated from time to time?

18 A. Yes.

19 Q. Who updates it?

10:46 20 A. The — they publish a new one every so often. I

21 couldn't tell you how many. And then they can — the

22' railroads theirself can —

23 Q. Okay. So —

24 A. — adjust the rules.

10:46 25 Q. — when they update the manual, do they just send
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1 you some new pages, or do you get a whole new manual?

2 A. They'll send new pages. And sometimes we'll get a

3 whole new manual.

4 Q. All right. Who updates the manual at FWWR?

10:46 5 A. Steve George.

6 Q. Okay. Is there anything in the General Code of

7 Operating Rules manual that addresses how to charge for

8 demurrage?

9 A. No.

10:47 10 Q. Okay. Let's talk about the dispatcher manuals.

11 Are those manuals that are authored by FWWR?

12 A. Yes.

13 Q. Okay. Who — who authors those?

14 A. Steve George put the manual together.

10:47 15 Q. What is Mr. George's position at FWWR?

16 A. Vice President of Safety and Operations? Yeah.

17 I'll have to think — look at his card here, if you don't

18 mind.

19 Q. Sure.

10:48 20 A. Vice President of Operations Planning and Support.

21 Q. Okay. Is there anything in these dispatcher

22 manuals that governs how to charge for demurrage?

23 A. No.

24 Q. All right. What — basically, what are the

10:48 25 dispatcher manuals for?
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1 A. It governs the dispatchers on how to dispatch the

2 trains that are actually moving.

3 Q. And do you consult the dispatcher manuals?

4 A. Yes. That's part of my position; that I'm

10:48 5 supervisor over the dispatchers.

6 Q. Okay.

7 A. So, yes, I consult the dispatcher manuals.

8 Q. And you consult these — this General Code of

9 Operating Rules manual?

10:48 10 A. Yes.

11 Q. All right. Do you have any manuals there at FWWR

12 . that have anything to do with how to charge and when to

13 charge demurrage?

14 A. Yes. We have our tariff, FWWR tariff.

10:49 15 Q. Okay. Any — anything else? Any other — well,

16 that's kind of a bad question.

17 Any other manuals that — that you have at

18 FWWR that govern how you charge demurrage, besides the

19 tariff?

10:49 20 A. No. The tariff governs how we charge demurrage.

21 Q. I understand that; that you're saying that. But

22 are there any other manuals that you use?

23 A. For educational, or just for —

24 Q. To run your operation.

10:49 25 A. Yeah. We have the RMI manuals from Atlanta, the
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1 manuals they give us.

2 Q. And that shows how to use the computer? .

3 A. Right.

4 Q. All right. Anything else?

10:49 5 A. No. That's it.

6 Q. That's it, okay.

7 All right. Now, let me expand my question

8 ' beyond manuals. Are there any documents of any kind at FWWR

9 that — that address how you charge for demurrage, besides

10:50 10 the tariff?

11 A. Yes.

12 Q. What els.e is there?

13 A. We have the confidentiality agreement we have with

14 PCI.

10:50 15 Q. Okay. Anything else?

16 A. Well, we have other confidentiality agreements.

17 Q. Well, with other customers, you mean?

18 A. Right.

19 Q. Okay.

20 A. But the —

21 Q. With PCI.

22 . A. No. The tariff and the confidentiality agreements

23 is all we have.

24 Q. Okay. So basically -- I want to make sure. This

10:50 25 is very important. You're saying there are no documents or
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1 manuals or guidelines of any kind at FWWR on how you

2 are — how you are to charge demurrage to your customers

3 besides the tariff and any agreement you might have with a

4 specific customer? Is that your testimony?

10:51 5 A. Well, no. We have guidelines. We have —

6 Q. Tell me about them.

7 A. — books. That's what I was trying to — trying

8 to tell you a minute ago, and you changed the subject on us.

9 Q. All right. My fault. Tell me about —

10:51 10 A. We have the Atlanta books. The Atlanta books.

11 The computer. Demurrage is all in the computer.

12 Q. Okay.

13 A. And —

14 Q. All right. My mistake.

10:51 15 A. — Atlanta furnishes the manual, furnishes the

16 training up in Atlanta, actually, once a year. I go every

17 two years. And they go through and they tell you how to

18 compute it and how to charge it, calculate it and send it

19 off.

10:51 20 Q. Okay. And I take it that the demurrage bills that

21 my client has received were generated by this RMI software?

22 A. That's correct.

23 Q. Okay. And how long have y'all been using the RMI

24 software?

10:51 25 . A. Since I've been employed.
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1 Q. Okay.

2 A. Or since I've been the Manager of Operations.

3 Q. So at least the last seven years?

4 A. Yes.

10:51 5 Q. And, so, basically, the only guidelines and

6 anything in writing that you use in charging demurrage is —

7 would include the tariff, any agreement you have with the

8 customer and the RMI software manuals?

9 A. That's correct.

10:52 10 Q. Okay. No other documents are there that address

11 those issues?

12 MR. DeBERRY: Objection; form.

13 A. That's my three main items.

14 Q. (BY MR. PENNINGTON) I — I understand those are

10:52 15 the main ones. Are there any others?

16 Are there any — let me ask you this: Are

17 there any memos? Do y'all have — do you have memos that

18 Mr. George, or anyone else, has circulated, saying, okay,

19 here's — here's how we're going to charge demurrage, or

10:52 20 here's how we're going to deal with a — a demurrage charge

21 when this happens or that happens? Anything else out there

22 in writing that addresses those issues?

23 A. Yes. There's all types of memos and —

24 Q. All right. Let's talk about the memos.

10:53 25 A. — there's —
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1 Q. Go ahead.

2 A. Well, I mean, the — we're always discussing

3 day-to-day operations and demurrage. That's something that

4 comes up once or twice a week.

10:53 5 Q. Okay. Is that something — is how to charge

6 demurrage something that changes from time to time?

7 A. Not how we charge it, no.

8 Q. Okay. When you charge it, does that change from

9 time to time?

10:53 10 A. No.

11 Q. Okay. Then what — what's the purpose of the

12 memos?

13 MR. DeBERRY: Objection; form.

14 A. Well, the -- if we have a service failure.

10:53 15 Somebody might send me a memo, send me an e-mail saying: We

16 didn't switch PCI last night; or tell me: We had a service

17 failure; or PCI had problems and we had — we need to charge

18 them for .this day.

19 Q. (BY MR. PENNINGTON) So the memos would address

10:53 20 specific situations —

21 A. Right.

22 Q. — that arose with a specific customer?

23 A. Right.

24 Q. All right. Okay. Do you have any memos that —

10:54 25 or letters that — that address generally how and when to
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1 charge demurrage?

2 A. No.

3 Q. Okay. So these memos address only specific

4 situations with specific customers as they arise?

10:54 5 A. Right.

6 Q. And you kind of handle it on an event-by-event

7 basis?

8 A. Right.

9 Q. Okay. Do y'all have a lot of disputes with your

10:54 10 customers about your demurrage charges?

11 A. No. Huh-uh. No.

12 Q. Okay. Do you charge demurrage to any other

13 customers besides PCI?

14 A. Yes.

10:54 15 Q. How many customers do y'all — do y'all have that

16 you switch for?

17 A. Approximately 50 to 60.

18 Q. Okay. Where are they located?

19 A. From the Carrollton area to Brownwood.

10:55 20 Carrollton, Texas, down towards Brownwood, Texas.

21 Q. Okay. Who works for you? I mean, there at the

22 company.

23 A. I have four dispatchers, —

24 Q. Uh-huh.

10:55 25 • A. — two freight clerks. And that's all that
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1 reports to me.

2 Q. What are their names?

3 A. I have Jimmy Locker. He's a dispatcher. I'll

4 give you my dispatchers first.

5 Q. Sure.

6 A. Jimmy Locker.

7 Q. Uh-huh.

8 A. Harold Koch, K-O-C-H. Reggie Mosley and Jimmy

9 Goldsmith.

10:56 10 Q. All right. Have you had any other dispatchers in

11 the last four years that — who no longer work there?

12 A. Yes.

13 Q. Who is that?

14 A. Oh, I don't have the names in front of me. I

10:56 15 can...

16 Q. You don't remember any other dispatchers that have

17 worked for you —

18 A. I had —

19 Q. — in the last four years?

10:56 20 A. — Gary Lash.

21 Q. How do you spell that?

22 A. L-A-S-H.

23 Q. Uh-huh.

24 A. We had — we had a lady. I can't remember her

10:56 25 name. And Roy McFarland comes to mind.
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1 Q. Roy McFarland, okay.

2 A. We — we had two ladies that come in and worked

3 for us. They wasn't there very long. I don't remember their

4 names.

10:56 5 Q. Okay. Any others?

6 A. There might be. But like I say, they were — them

7 were — them are the two that rings a bell, yeah.

8 Q. Right. How about in the last two years; do you

9 remember any others in the last two years?

10:57 10 A. I believe that group right there has been there

11 for the past two years.

12 Q. Okay. And then who are your freight clerks?

13 A. Don Fitzgerald.

14 Q. Spell that.

10:57 15 A. F-I-T-G-E-R-A-L-D (sic).

16 Q. Oh, Fitzgerald. Okay.

17 A. Fitzgerald.

18 Q. I'm sorry. Okay.

19 A. And Wanda McDaniel.

10:57 20 Q. Anybody else report to you besides the four

21 dispatchers and the two freight clerks?

22 A. No.

23 Q. All right. Who do you — do — do you ever, in

24 the last two years, interface with anybody at PCI?

10:57 25 A. Yes.
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1 Q. Who?

2 A. Gary Hazard, Randy Gaston. And I talk with the —

3 their secretaries up front; the lady that calls in and

4 releases the cars. I couldn't tell you her name. I talk

10:58 5 with Joe Boggs off and on throughout the years.

6 Q. Anybody else?

7 A. No. That's it.

8 Q. Okay. Have you ever talked to a fellow named

9 Mario?

10:58 10 A. No, I don't believe I ever have, unless he calls

11 and releases a car.

12 Q. You don't remember ever having a conversation with

13 Mario?

14 A. No.

10:58 15 Q. Who — who sends out the demurrage bills at FWWR?

16 A. I do.

17 Q. Do you have to get approval from anyone before a

18 bill goes out?

19 A. No. I approve them.

10:58 20 Q. Who prepares them for you?

21 A. Me and the two freight clerks.

22 Q. Okay. Are there any other freight clerks that

23 have worked for you in the last four years who are no longer

24 there?

10:59 25 A. No.
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1 Q. Do you have the authority to adjust a demurrage

2 bill if — if you have a conversation with a — with a

3 customer?

4 A. Yes.

10:59 5 Q. So you don't have to talk to anybody about that?

6 A. No, sir.

7 Q. Is there some dollar limit that you can adjust, or

8 can you just -- you can adjust --

9 A. If it's —

10:59 10 Q. — any size demurrage bill?

11 A. — it's a dollar limit that gets — let's just say

12 they called and it's $500 or $300. Then I will talk it over

13 with Mr. George before I adjust it —

14 Q. Uh-huh.

11:00 15 A. — on a big dollar amount. But on the small

16 amounts, we adjust them and keep going.

17 Q. Okay. So what's your cutoff as to when you go

18 talk to Mr. George about it?

19 A. It depends on the. situation. If it's $500 and

11:00 20 it's just black and white that the customer is correct and

21 I'm wrong, —

22 Q. Uh-huh.

23 A. — then I adjust it and go on. If it's a disputed

24 bill and it's $500, I will go talk to Mr. George and...

11:00 25 Q. Okay. Well, with — with certain exceptions, is
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1 500 your typical number, or is it hard to say?

2 A. There's — there's really not a number.

3 Q. Okay. Okay. Why would you ever — why -- under

4 what circumstances would you ever send out a demurrage bill

11:00 5 that wasn't really owed? How could something like that

6 happen?

7 A. Well, you spot the oldest cars first. And if

8 the — the oldest cars does not get spotted and the newer

9 cars gets spotted, then, of course, there's going to be a

11:00 10 charge on that older car.

11 If a boxcar needs to be turned. If they

12 call and say: Well, this car needs to be turned. And then

13 we have to pull it and it takes a day to take it and pull it

14 back.

11:01 15 Q. Okay. Any other reasons?

16 A. Failure to switch.

17 Q. Okay. Any other reasons for — do you — do you

18 remember the question?

19 A. Yeah. No, I'm thinking. I'm thinking.

11:01 20 Q. That's fine. That's fine.

21 A. Yeah. If a customer orders a car in, says: We

22 want this car on Monday. And we don't spot it till Tuesday,

23 and the car is not being spotted, you know, according to how

24 they requested it.

11:01 25 Q. Can we call that a failure to follow the
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1 customer's instructions?

2 A. Yes.

3 Q. Okay. What else?

4 A. That pretty much covers it all.

11:02 5 Q. Okay. So in dealing with all your customers, if

6 you have failed to spot the oldest cars first and that

7 results in demurrage, you don't charge them for that?

8 A. Right.

9 Q. Or if — if you spotted a boxcar backwards, you

11:02 10 don't charge them for that?

11 A. Right.

12 Q. Or if you — there's demurrage as a result of your

13 failure to — to place any cars on a — a day you're —

14 A. Right.

11:02 15 Q. — supposed to place, you don't charge for that?

16 A. Right.

17 Q. Failure to follow customer instructions on a

18 special car they want?

19 A. Right.

11:02 20 Q. You don't charge demurrage on that?

21 A. (Shaking head negatively.)

22 Q. Okay. As far as like a failure to spot the oldest

23 cars first, is your computer 'program not equipped to — to

24 figure that out?

11:02 25 A. Yes, it is.
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1 Q. Okay. Then how could you send a demurrage bill

2 out under those circumstances? How could the computer, if

3 you know, let you send out a bill in those circumstances?

4 A. . Because the — when the cars come in and you put

11:03 5 them in the system, the crew goes out and spots the cars.

6 And if you do not catch it, that the cars were spotted out of

7 order, then it — the computer don't know it, —

8 Q. Well --

9 A. — so it just keeps right on going.

10 Q. Okay.

11 A. You have to tell that computer that this car

12 was —

13 Q. So the computer —

14 A. — spotted out of order.

11:03 15 Q. — program is not smart enough to figure that out?

16 A. No, not unless you tell it to. Because the

17 computer program does not know what the crew is doing out at

18 the yard. We have to input that information into the

19 computer.

11:03 20 Q. Okay. But each day, you input into the computer

21 cars that have come in, and they're logged into your

22 . system, —

23 A. Uh-huh.

24 Q. — I assume?

11:03 25 A. Yes.
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1 Q. And each day, you log the cars that are spotted?

2 A. Yes.

3 Q. And where they're spotted?

4 A. Yes.

11:03 5 Q. And you log in when they're removed from the

6 customer's location?

7 A. Yes.

8 Q. Okay. So explain to me how the computer can't

9 figure out —

11:03 10 A. Well, because you — you missed a move. We

11 receive the cars from the railroads, okay? PCI has seven

12 cars or eight cars, whatever their full spot is, that they

13 have seven or eight cars on the track. But they have another

14 ' 10 cars sitting on a side track.

11:04 15 Well, you spot -- it's called constructively

16 placing the cars. Basically, you're saying these cars are

17 placed, but they're not actually at the facility. So when he

18 releases these seven, you reach over to these 10 and get the

19 oldest seven and go to the spot.

11:04 20 Well, if the crew goes in and does not pull

21 the oldest cars and puts them in, that's how you get your

22 errors in your demurrage.

23 Q. Okay. All right. And, so, in that situation, the

24 computer spits out a bill, right?

11:04 25 A. Right.
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1 Q. And you send it out?

2 A. Right.

3 Q. And if the -- and when you send these bills out,

4 you don't check to make sure that the cars were —

11:04 5 A. Oh, yes.

6 Q. — placed on the first-in basis/ —

7 A. Yes.

8 Q. — first-out basis?

9 A. Yes.

11:05 10 Q. You do?

11 A. Yes.

12 Q. Okay. Then how does a bill ever get sent out with

13 an error like that?

14 A. It's computer — it's computer-generated. And a

11:05 15 lot of times, it will grab Saturday, where it wasn't supposed

16 to, or it might grab a Sunday, or we just flat overlook it,

17 you know.

18 Q. Okay. Well, you can overlook something on —

19 A. Right.

11:05 20 Q. — a deal like this.

21 A. Right.

22 Q. Okay. But I guess my question is: If the — the

23 computer spits out a bill, do you send it out?

24 A. If it's a good bill, I send it out.

11:05 25 Q. Okay. So you — the computer doesn't just have to
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1 spit out a bill. You look at it?

2 A. Correct.

3 THE WITNESS: May I get a drink of water?

4 MR. PENNINGTON: You may. Sure.

11:05 5 (Pause in the deposition.)

6 Q. (BY MR. PENNINGTON) What — what percent of the

7 demurrage bills that you've sent out in the last three years

8 have — have been questioned by customers?

9 A. Oh, I don't have that information in front of me.

11:06 10 Q. Do you have an estimate of that?

11 A. I would guess 10, 15 percent out of the last three

12 years, I've had calls on them.

13 Q. Okay. And then how -- on how many of those do you

14 make adjustments? -

11:06 15 A. That — that's — that's real hard to say. Maybe

16 half.

17 Q. Okay. Do you keep any statistics to show how many

18 of these bills are being questioned —

19 A. No.

11:07 20 Q. -- and how many are being adjusted?

21 A. No.

22 Q. Why — why would you — why would you not do that?

23 A. Because we have the information if we wanted to

24 pull it and find that information, but it's not something

11:07 25 that we've ever pursued.
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1 Q. Okay. Does anyone, besides you, review bills

2 before they go out?

3 A. Yes.

4 Q. Who?

11:07 5 A. Steve George.

6 Q. Anyone else?

7 A. Well, the freight clerks help me prepare them,

8 so...

9 Q. I missed that. I'm sorry.

11:07 10 A. The freight clerks help me prepare them, so

11 they're reviewing them. They're looking at them theirself.

12 Q. Okay. But when the freight clerks prepare a bill,

13 do you review it before it goes out?

14 A. Yes.

11:07 15 Q. And does Mr. George review it before it goes out?

16 A. On some bills.

17 Q. Okay. How long has Mr. George been reviewing any

18 bills that go out?

19 A. I would think a couple of years.

11:07 20 Q. Okay. Do you remember a certain time when he got

21 involved in reviewing bills, or a certain event that he --

22-. A. Well, he was here for a year or so before he was

23 actually my boss.

24 Q. ' Okay.

11:08 25 A. And, so, prior to that, I wasn't — whenever he
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1 became my boss, then he started looking at bills.

2 Q. Okay.

3 A. But like I say, he — that's just when I have

4 questions. I mean, he don't look at them, per se. Just if I

11:08 5 have a question, I walk in there and say: This don't look

6 right, or we need to talk about this one.

7 Q. Okay. And — and you told me he reviews some of

8 the bills. Do you know how he determines —

9 A. When I take them in there. When I — when I

11:08 10 decide that this needs to be looked at, then we look at it.

11 Or if he is looking in the computer and says: This don't

12 look right. Then we'll talk about that one.

13 Q. Okay. So what — what's the procedure as to what

14 bills he reviews?

11:08 15 A. When he decides or if I decide that it needs to be

16 looked into, then we both look at it.

17 Q. Does he get your whole stack of bills each month?

18 A. No.

19 Q. So you may decide that he's not going to review a

11:08 20 bill and just send it out?

21 A. Yes.

22 Q. And, so, you — each month you -- and I assume you

23 bill every month. Is that a fair statement?

24 A. That's correct.

11:09 25 Q. Okay. And, so, each month you decide which bills
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1 he's going to look at?

2 A. The ones I have problems with, yes.

3 Q. Okay. And what — why would you have problems

4 with a bill?

11:09 5 A. If there's exceptions to — like if we have a

6 service failure. If the customer had a service failure —

7 Q. Uh-huh.

8 A. — and there's something going on that we can help

9 the customer on the bill, or if there's something that's

11:09 10 not — just don't look right about it, you know.

11 Q. Right.

12 A. You look at it every day and just say:

13 Something's not right; let's talk it over.

14 Q. Okay. But, basically, you're telling me there's

11:09 15 nothing in writing there at FWWR that — besides the tariff,

16 that defines which circumstances justifies demurrage and

17 which circumstances don't?

18 MR. DeBERRY: Objection; form.

19 A. That's correct.

11:10 20 Q. (BY MR. PENNINGTON) Have — do you know why PCI

21 was not sent any demurrage bills for several years?

22 - A. They didn't incur any.

23 Q. Are you sure about that?

24 A. We — we sent them some bills. Every bill that

11:10 25 would come out, they got sent on.
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1 Q. I understand that. But in 1998 and 1999 and 2000,

2 you weren't — were you there in charge of demurrage bills

3 for any of those years?

4 A. Yes.

11:10 5 Q. Okay. Do you know whether any demurrage bills

6 were sent to FWWR before 2001?

7 MR. DeBERRY: You mean PCI?

8 MR. PENNINGTON: I'm sorry. Thank you.

9 PCI.

11:11 10 THE WITNESS: I don't have the information

11 in front of me.

12 Q. (BY MR. PENNINGTON) Okay. Has there — have you

13 been a party to any discussions there at FWWR about a need to

14 generate revenue through demurrage?

11:11 15 A. No.

16 Q. So you're telling the jury that there's no —

17 there's been no decision made, that you're aware of, to try

18 to increase demurrage revenue at the company?

19 A. That's correct.

11:11 20 Q. Has anything changed since the year 2000 in the

21 way you charge demurrage?

22 MR. DeBERRY: Objection; form.

23 A. I — the tariff changes. We've had two or three

24 tariffs come out. I couldn't tell you if it actually

11:12 25 pertained to demurrage or not.
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1 Q. (BY MR. PENNINGTON) Who — who writes the

2 tariffs?

3 A. The — oh, the ASLRA, I believe it's called,

4 American Short Line. We give them the information and they

11:12 5 publish the tariff.

6 Q. Who sets the rates in the tariff?

7 A. Marketing. Our marketing, Richard Lesikar.

8 THE REPORTER: What was the last name?

9 THE WITNESS: Lesikar, L-E-S-I-K-A-R, I

11:12 10 believe.

11 Q. (BY MR. PENNINGTON) Okay. So the numbers and

12 charges that are in the tariff are — are provided to the ASL

13 by your company?

14 A. That's correct. All the information is.

11:12 15 Q. Okay.

16 A. ASLRA, I believe it was. American Short Line —

17 Q. ASLRA.

18 A. American Short Line Railroad Association.

19 Q. Got it. Thank you.

11:12 20 Okay. Who decides which cars are to be

21 delivered to PCI each night?

22 A. The oldest cars there. The conductor — we print

23 the reports, and he gets the report on the oldest cars, and

24 then we — the conductor on this train decides which cars

11:13 25 he's going to spot.
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1 Q. Before I mark this as an exhibit, is this the —

2 the report the conductor sees?

3 (Attorney showing witness document.)

4 A. It's one of the reports.

11:13 5 Q. Okay. So, basically, are you -- do you have any

6 role in deciding what — what cars are delivered to PCI each

7 night?

8 A. Other than my office generating the reports, no.

9 Q. Okay. So tell me about the reports that your

11:13 10 office generates.

11 A. We generate the conductor reports — or the MTO

12 out at the yard will generate the reports.

13 Q. The MPO?

14 A. MTO, Manager of Train Operations. He is capable

11:14 15 of getting in the computer and printing his own reports. Or

16 we do it from up there.

17 Q. All right. Would you agree with me, at least in

18 the last four years, all of PCI's spots occur at night?

19 A. No.

11:14 20 Q. Okay. Do they all occur at night currently?

21 A. No.

22 Q. Have they ever occurred just at night?

23 A. No. It's as needed. It's always been as needed.

24 Q. All right. All right. Tell me about this report.

11:14 25 You're saying the conductor has a report. And is that
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1 generated each day?

2 A. Yes.

3 Q. All right. And what will that report show?

4 A. It will show all the cars destined to PCI.

11:15 5 Q. It's just a manifest showing —

6 A. Right.

7 Q. — these are all the cars that are destined to

8 PCI —

9 A. That's correct.

11:15 10 Q. — that we have?

11 A. That's correct.

12 Q. Okay. All right. But it's not this document;

13 it's something different than this document?

14 A. It's something different than this one.

11:15 15 Q. Okay. That's fine.

16 So, basically, you don't — you don't

17 generate anything for the conductor to show what cars are to

18 be delivered on the next spot?

19 MR. DeBERRY: Objection; form.

11:15. 20 Q. (BY MR. PENNINGTON) Is that right?

21 A. Yes, we do. We send them the report that shows

22 . them the oldest cars, so he'll know to spot the oldest cars.

23 Q. Okay. And are these reports, are they — do they

24 list the cars in order of oldest to -- to youngest?

11:15 25 A. I believe the oldest are on top.
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1 Q. Okay. So it should be very easy for someone to

2 just say: Okay. Well, they've got room for eight cars;

3 we're going to deliver these eight, the first eight, if

4 they're doing their job?

11:16 5 A. That's correct.

6 Q. And I — it's my understanding the — the cars

7 that are destined to PCI are either going to be located on

8 the old UP interchange or in the Hodge yard; is that correct?

9 Anyplace else they would be?

11:16 10 MR. DeBERRY: Did you say destined for?

11 MR. PENNINGTON: Yeah.

12 A. No. They — we interchange our Union Pacific cars

13 down at Peach yard. That's right in Downtown.

14 Q. (BY MR. PENNINGTON) Peach?

11:16 15 A. Yeah. Downtown Fort Worth. And — and we bring

16 them up in the Hodge yard and stage them there, and the old

17 UP interchange to be spotted into PCI.

18 Q. So the conductors — what — what do you call this

19 daily report that goes to the conductor?

11:17 20 A. Switch list.

21 Q. Switch list?

22 A. Yeah. They're all switch lists there.

23 Q. So each daily switch list will show all of the

24 cars that are destined for PCI and will show whether they are

11:17 25 on the old UP interchange, the Hodge yard or the Peach yard?
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1 A. That's correct.

2 Q. All right. .

3 A. Show the location wherever we...

4 Q. And the conductor on the train for the — when he

11:17 5 does the next spot, is supposed to deliver the oldest cars,

6 regardless of where they are, correct?

7 MR. DeBERRY: Objection; form.

8 A. If they're already constructively placed. The

9 cars at Peach yard will not be constructively placed, because

11:17 10 they're not available to PCI. They are available to PCI when

11 they hit Hodge yard.

12 Q. (BY MR. PENNINGTON) Okay. Thank you for that

13 distinction.

14 So the daily switch report — strike that.

11:18 15 The conductor, if he's following FWWR

16 policy, is to deliver the oldest cars in the Hodge yard and

17 the old UP interchange?

18 MR. DeBERRY: Objection; form.

19 A. That's correct.

11:18 20 MR. PENNINGTON: All right. What — what's

21 the objection?

22 MR. DeBERRY: I'm sorry?

23 MR. PENNINGTON: What's the objection?

24 MR. DeBERRY: I said, "Objection; form."

11:18 25 MR. PENNINGTON: No. I mean, do you want to
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1 tell me what the objection — I may want to correct the

2 question.

3 MR. DeBERRY: Oh. You -- you've asked if

4 it's the policy of FWWR to deliver the oldest cars first, and

11:18 5 the question assumes that that's — doesn't make a

6 distinction whether that's the general policy or the absolute

7 policy.

8 Q. (BY MR. PENNINGTON) Okay. How could the — does

9 the conductor sometimes not do that? Does he sometimes not

11:19 10 deliver the oldest cars?

11 A. Yes.

12 Q. How — well, how could that happen?

13 A. When you have a hundred railroad cars in your

14 yard, it's easy to reach over and grab the wrong one.

11:19 15 Q. Aren't they numbered?

16 A. Yes, sir. A big yard and lots of railroad cars.

17 Q. Okay. But, I mean, for him to grab the wrong car,

18 he's got to grab one with a different number than the one on

19 the — on the manifest, right?

11:19 20 A. No. That number will be on his switch list. That

21 number will be there by pieces. I mean, here's the paper

22 right here, all of their cars. And you'd tell him to spot

23 the first seven, and he'd reach in and grab the first eight.

24 Tell him you want four, he might reach in and grab five.

11:19 25 Q. Okay. I'm just trying to understand how — how
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1 that could happen. Do you — that's not really a question,

2 is it?

3 Under what circumstances could a conductor

4 grab the wrong car?

11:20 5 A. Tired. Long day. A lot of — a busy yard.

6- Q. Okay. So that's something that — is that

7 something that y'all tolerate at FWWR? You allow conductors

8 to make mistakes like that on a —

9 A. No.

11:20 10 Q. — routine basis?

11 A. No.

12 Q. What other reasons would they not grab the — the

13 oldest cars?

14 A. The customer requests —

15 Q. Okay.

16 A. — a special order.

17 Q. All right. What other reasons?

18 A. If we tell them from the Operations Center: We

19 need to spot this car.

11:20 20 Q. Okay. So are there circumstances where the

21 Operations Center says: Don't deliver the oldest cars?

22 A. Yes.

23 Q. Okay. And would that be for any reason, other

24 than to — to meet a. customer's specific request?

11:21 25 A. It would be to meet the customer's specific
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1 request.

2 Q. Any other reason —

3 A. No.

4 Q. — you do that?

11:21 5 A. No.

6 Q. But what you're telling me is that if you did that

7 and it resulted on demurrage on a car, your computer is still

8 going to spit out a bill on that?

9 A. That's correct.

11:21 10 Q. Have y'all talked to the computer people about

11 fixing that in the system?

12 A. We talk — we talk to them all the time. They —

13 Q. Okay.

14 A. It's a formula that is not as simple as just

11:21 15 fixing it. The computer only knows what you — the

16 information you feed it.

17 Q. Yeah, yeah. Are — is there any writing — who

18 works with the computer company on — on trying to make

19 corrections for things like that; who at your company?

11:22 20 A. I do.

21 Q. You do, okay. Do you have some correspondence

22 that you've sent to this RM — RMI group, asking them to fix

23 things or change things in their programming?

24 A. Yes.

11:22 25 Q. Okay. And does some of that correspondence
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1 address things like generating demurrage bills when the

2 oldest cars have not been delivered first?

3 A. No.

4 Q. Okay. What other — what — what other issues do

11:22 5 you remember corresponding with them about on the software?

6 A. In general?

7 Q. Yeah. Well, any issues you've asked them to try

8 to address.

9 A. I talk to them once a week on different items.

11:22 10 The computer system does more than just demurrage bills.

11 Q. Sure.

12 A. It manages the whole railroad. It manages every

13 railroad car that is on the railroad. And when there is a

14 problem with the printing, if there is a problem with

11:23 15 resequencing tracks, you know, we call and tell them and they

16 get on it and fix it.

17 Q. And do y'all — do y'all pay them for making

18 changes to the software as you go along, or is that part of

19 your deal?

11:23 20 A. That's part of our deal.

21 Q. Have you ever been in litigation with this

22 company?

23 A. No.

24 Q. Have you ever threatened litigation against the

11:23 25 company?
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1 A. No.

2 Q. But you have corresponded with them about software

3 issues concerning demurrage and demurrage bills?

4 A. Yes.

11:23 5 Q. You don't — you just don't recall any of the

6 specific things you've asked them to address?

7 A. Yeah. I talked to them at the beginning of this

8 month, because they were not printing out correctly. I've

9 talked to them because it wasn't computing — computing

11:23 10 correctly. I mean, I've talked to them — I've talked to

11 them quite often.

12 Q. Okay. When — when was this event where the bills

13 weren't computing correctly?

14 A. That's been, you know, several months ago. The —

11:24 15 and it was a code I had missed when I had billed payables.

16 Q. Okay. Have y'all looked at trying to replace that

17 software in the last three years?

18 A. We did about three — a couple years ago when

19 Mr. George first come to work, but it didn't pan out.

11:24 20 Q. And, so, at that time y'all were — y'all were

21 thinking about going to a different software?

22 A. Well, the new man had made some new software, but

23 it didn't — there is one company that manages the offices

24 for the railroads, and that's RMI. Another guy tried to get

11:24 25 in the field, and his software didn't pan out.
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1 Q. Okay. So are you basically saying you're stuck

2 with the RMI software because they're the only people that

3 provide it for your industry?

4 MR. DeBERRY: Objection; form.

11:25 5 A. As far as I know.

6 Q. (BY MR. PENNINGTON) Is that a "yes"?

7 A. To the best of my —

8 MR. DeBERRY: Same objection.

9 A. To the best of my knowledge, they're the only ones

11:25 10 that supply it for the industry.

11 Q. (BY MR. PENNINGTON) Okay. So my question is:

12 Are you stuck with them, whether their software works or not?

13 MR. DeBERRY: Objection; form.

14 A. No, I don't guess we're stuck with them.

11:25 15 Q. (BY MR. PENNINGTON) Okay. Well, what else can

16 you use?

17 A. We can go back to wooden pencil days and yellow

18 tablet, I mean.

19 Q. Okay. All right. If you're not willing to go

11:25 20 back to paper and pencil, —

21 A. Yeah.

22 Q. — are you stuck with them?

23 A. Yes.

24 Q. All right. Life would be a lot simpler if we

11:25 25 didn't have any of these computers, wouldn't it?
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1 A. Yeah, yeah.

2 Q. Especially the Internet.

3 Is it the custom and practice in the

4 railroad industry for a short line railroad company like

11:26 5 yourself to deliver the oldest cars first?

6 MR. DeBERRY: Objection; form.

7 A. Yes.

8 Q. (BY MR. PENNINGTON) Are you familiar with that

9 custom and practice?

11:26 10 A. It's — all the tariffs that I've seen is, the

11 oldest car is spotted first.

12 Q. Okay. Do you — I guess my question is: Are you

13 familiar with what the custom and practice is —

14 A. No.

11:26 15 Q. — in Texas?

16 You're not?

17 A. Apparently I'm not understanding your question.

18 Q. Okay. Okay. Let me go back.

19 A. Okay.

11:26 20 Q. How long have you — you've worked in the railroad

21 business in Texas since 1991?

22 A. Actually, since about '84.

23 Q. Okay. Because I didn't go back before. Where did

24 you work before '91?

11:26 25 A. I worked in Houston and worked in Mineral Wells.
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1 Q. Who did you work for?

2 A. In Houston, it was Rescar, R-E-S-C-A-R.

3 Q. Uh-huh.

4 A. And in Mineral Wells, it was Mineral Wells and

11:27 5 Eastern.

6 Q. Okay. And, so, are you familiar, based upon

7 working in the — there were those — strike that.

8 Were those short line railroad companies?

9 A. Mineral Wells was. Rescar is a contract switcher.

11:27 10 Q. All right. And FWWR is a short line railroad

11 company?

12 A. Yes.

13 Q. All right. And based on your work with the

14 Mineral Wells company and the FWWR company, have you become

11:27 15 knowledgeable of what the custom and practice is in Texas

16 concerning the order of placement of cars with customers?

17 A. I — yes, I'm knowledgeable of what — how FWWR

18 handles it.

19 Q. Okay. But you don't know whether anybody else

11:27 20 does it that way?

21 A. From all the tariffs I've read, everybody else

22 does it that way.

23 Q. Okay. So are you familiar with the way everybody

24 else does it too?

11:27 25 A. Not everybody else, but I'm familiar with how the
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1 Union Pacific does it and how the Burlington Northern does it

2 from people that I've associated with.

3 Q. Okay.

4 A. There's so many railroads out there, you don't

11:28 5 associate with all of them.

6 Q. Do you believe that the way that they do it is the

7 way that— that the industry does it in Texas?

8 A. Yes.

9 Q. All right. And the way the industry has always

11:28 10 done it, as far as you know, is deliver the oldest cars

11 first?

12 MR. DeBERRY: Objection; form.

13 A. Yes.

14 Q. (BY MR. PENNINGTON) Have you adjusted demurrage

11:28 15 bills sent to PCI before?

16 A. Yes.

17 Q. And who have you worked with on that?

18 A. I've worked with Randy Gaston and -- and the other

19 guy.

11:28 20 Q. Gary?

21 A. Gary Hazard, yes.

22 Q. Have you ever sent a demurrage bill to PCI that

23 didn't have an error on it?

24 A. Yes.

11:29 25 Q. Okay. Which bill was that?
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1 A. I don't — couldn't tell you. I know we had some

2 adjustments on some a while back that the president adjusted.

3 And there was no errors on it, but he adjusted the bills.

4 Q. Okay. So you're telling me that — that FWR —

11:29 5 FWWR has sent demurrage bills to PCI which did not have

6 errors on it?

7 A. Yes.

8 Q. Okay. But you don't know which bills those are?

9 A. No.

11:29 10 MR. PENNINGTON: I'll ask that those be

11 produced.

12 MR. DeBERRY: Ask that those be produced in

13 what fashion?

14 MR. PENNINGTON: Just if you could produce

11:29 15 them. I'd like to see any bills that have ever been sent to

16 PCI that didn't have errors on them. He says there are some;

17 he knows there are some. I'd like to see them. Not right

18 now. I mean, you know, I know you don't have them right now.

19 MR. DeBERRY: Okay. Well, I guess you'll —

11:30 20 you'll ask for them, then, in the appropriate way.

21 MR. PENNINGTON: Yeah.

22 Q. (BY MR. PENNINGTON) Okay. Are you familiar with

23 how PCI's spur is configured?

24 A. Yes.

11:30 25 Q. Have you been there?
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1 . A. Yes.

2 Q. Been on their property and seen it?

3 A. Yes.

4 Q. All right. What is a full spot of cars on PCI's

11:30 5 spur, to your knowledge?

6 A. We've got four on the A-frame side, and I want to

7 say six or seven on the boxcar side. But I deal with so many

8 customers that I can't —

9 Q. Yeah. Who knows that? Who knows that at FWWR,

11:30 10 what a full spot of cars is?

11 A. Oh, the MTOs know it, the conductors know it, and

12 I know it from sitting at my desk and having it in front of

13 me.

14 Q. Okay. If — if we have records — let me look at

11:30 15 something here.

16 I'm not going to mark this yet, but if we

17 have a record here from July 15 of 2003 that shows eight cars

18 were spotted to the PCI Track B — is that what that says?

19 A. Yes.

11:31 20 Q. — and five to the Track A — is that what that

21 says? No, it doesn't say that. I'm sorry.

22 A. No, it don't say that.

23 Q. No. I'm sorry.

24 A. The A track does not have no cars on it.

11:31 25 Q. Okay. So if it shows that eight tracks (sic) were
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1 delivered on July 15, 2003, is it reasonable to assume that

2 it will hold eight cars?

3 A. No. You can't go by this.

"4 Q. Okay. Why not?

11:31 5 A. Because this is showing what cars are on the

6 track. But they cannot get to all of their cars. So if the

7 crew had six cars on the track and then two down by the

8 switch, then the computer is going to show them on track, but

9 they're not actually spotted, not actually where they can get

11:31 10 to them.

11 Q. Okay. But does that record show that eight cars

12 were actually delivered on July 15th?

13 A. Delivered to the customer?

14 Q. Right.

11:31 15 A. It shows eight cars that are on the track. It

16 don't show you how many cars were actually delivered where

17 they could unload them.

18 Q. Hmmm. So you're saying some of those eight cars

19 may have been there from the day before or something?

11:32 20 A. It — this report does not show what day the car

21 was placed in there.

22 Q. Okay.

23 A. This report is showing when the — what railroad

24 it come from and the date it come from that railroad.

11:32 25 Q. Okay. But you're saying if we look — and this
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1 is — this is FWWR's record, isn't it?

2 A. Right.

3 Q. Okay.

4 A. That is the report that we generate for PCI.

11:32 5 Q. Okay. But you're telling me your understanding of

6 this report is that not all eight of these cars were

7 delivered on July 15, 2003?

8 MR. DeBERRY: Objection; form.

9 Q. (BY MR. PENNINGTON) Or weren't all necessarily —

11:32 10 A. From looking — from looking at this report, I

11 cannot tell you all eight of them was actually available to

12 PCI.

13 Q. So your reading of this report is that some of

14 these may have already been there before July 15, 2003?

11:33 15 A. You'd have to look at the day before, yes.

16 Q. And I know --

17 A. See, this —

18 Q. — you don't know what —

19 A. See, this — this report is real vague.

20 MR. PENNINGTON: I don't know what that

21 means you wrote, but I'll talk to you during the break.

22 MR. GASTON: Okay.

23 Q. (BY MR. PENNINGTON} Okay. I'm just getting —

24 I'm just trying to get your --

11:33 25 A. Right.
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1 Q. — understanding of that report.

2 Is it possible that some of the eight cars

3 that are shown on Track B on this report were delivered on

4 a —

11:33 5 A. Yes.

6 Q. — prior day?

7 A. Yes.

8 Q. That's your understanding --

9 A. Yes.

11:33 10 Q. — of this report?

11 MR. PENNINGTON: Okay. Do y'all want to

12 take a break?

13 MR. DeBERRY: Sure.

14 MR. PENNINGTON: Let's take a break.

11:34 15 (Break taken 11:34 to 11:43 a.m.)

16 Q. (BY MR. PENNINGTON) Let me ask you a couple more

17 questions about the bills generated by the RMI software. Do

18 those bills frequently have mathematical errors in them?

19 A. Not if the formula is put in there correctly, "the

11:44 20 tables.

21 Q. Okay. Let me show you what I'm going to mark as

22 Exhibit 1.

23 MR. PENNINGTON: Do you mind if I mark it on

24 here?

25 THE REPORTER: No, that's fine.
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1 (Exhibit 1 marked & attached.)

2 Q. (BY MR. PENNINGTON) Let me show you what we've

3 marked as Exhibit 1 to your deposition. The columns over on

4 the right, are those correctly calculated on that bill?

11:44 5 A. Without a calculator in front of me, I'm not going

6 to be able to tell you that.

7 Q. Well, isn't -- if you look here, isn't this

8 supposed to be — isn't the formula supposed to be this

9 column minus that column times $30?

11:45 10 A. Yes.

11 Q. Okay. And, so, the bottom one is right, $30.

12 These are right. That's right. But then 14 minus six is

13 eight, right?

14 A. Right.

11:45 15 Q. What's eight times 30?

16 A. 240.

17 Q. Okay. This much?

18 A. Uh-huh. Without figuring in your Saturdays and

19 Sundays, I cannot tell you if that's how this 300 come in

11:45 20 here.

21 Q. Well, we know that 300 is not eight times 30,

22 correct?

23 A. That's correct.

24 Q. Shouldn't that number be 240? Shouldn't all those

11:45 25 first seven numbers, the last column, shouldn't it be $240?
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1 A. That's correct.

2 Q. Okay. Is the computer — is the computer program

3 so bad that it can't — it can't do a simple mathematical

4 calculation like that?

11:46 5 MR. DeBERRY: Objection; form.

6 A. No.

7 Q. (BY MR. PENNINGTON) Okay. What — how does

8 something like that happen?

9 A. Demurrage runs from 7:00 a.m. to 7:00 a.m. The

11:46 10 clock starts then, so... And I can't remember the details on

11 this one. But if the calculations are not — if the tables

12 are not set up right and it computes something besides the

13 7:00 a.m., then it's going to add another day. And like I

14 say, unless I have it —

11:46 15 Q. Well, it added two days on those, didn't it?

16 A. Yeah. Like I say, I'd have to get in there and

17 look and find out what happened. I don't have this

18 information in front of me right now, other than what — this

19 piece of paper.

11:46 20 Q. Did that bill get past your quality — that

21 Exhibit 1, did that get past your quality control check?

22 MR. DeBERRY: Objection; form.

23 A. Yes.

24 Q. (BY MR. PENNINGTON) And did it get by

11:47 25 Mr. George's quality control check?
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1 A. I probably didn't show it to him.

2 Q. Okay. So you don't automatically show PCI bills

3 to Mr. George; sometimes you just send those out?

4 A. Correct.

11:47 5 Q- What other type of errors do you have on the — on

6 the — the RMI-generated reports?

7 A. That's the main errors, is not figuring the days

8 correctly.

9 Q. What other — what other errors do they have that

11:47 10 you've found?

11 A. That's the only error.

12 Q. Okay. Well, what are all these letters you're

13 sending to them about?

14 MR. DeBERRY: Objection; form.

11:47 15 A. Sending to who about?

16 Q. (BY MR. PENNINGTON) RMI. You told me you'd sent

17 some letters to RMI about —

18 A. Well, I sent the —

19 Q. — demurrage issues.

11:47 20 A. Right. And I don't send them anything. I pick up

21 the telephone and call customer support.

22 Q. Okay. I misunderstood. I thought that you had

23 sent them some letters where you addressed —

24 A. No, I don't think we ever discussed letters. But

11:48 25 we discussed memos, and I said e-mails. The — I -- normally
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1 I pick up the telephone and call them. Last week, it was

2 because when we printed it out, only that much of it come on

3 the paper (pointing), —

4 Q. Okay. And — and you're indicating —

5 A. — so...

6 Q. We don't have a video camera. You're indicating

7 that last week the reports were — were not printing the —

8 the right one-third of the report?

9 A. That's correct.

11:48 10 Q. I misunderstood, sir. I thought you said earlier

11 that you had sent some letters to RMI about issues with the

12 software concerning demurrage bills. Did I misunderstand?

13 A. Yeah, you misunderstood. I don't...

14 Q. Okay. Have you sent e-mails about demurrage

11:48 15 issues with the software?

16 A. I'd have to check my e-mails I sent them.

17 Q. Have you —

18 A. 99 percent of the time, I pick up the telephone.

19 Q. Okay. I — I understand. I'm not asking about

11:48 20 the telephone.

21 A. Yeah.

22 Q. Do you — do you still have all of your e-mails

23 you've sent them?

24 A. No.

11:49 25 Q. You haven't --
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1 A. No.

2 Q. Where are those?

3 A. I deleted them.

4 Q. Okay. So you don't keep a record of — of the

11:49 5 things you address with the computer company by e-mail?

6 A. No. Once it's resolved, it's resolved. There's

7 no...

8 Q. Do you have a secretary or an assistant of any

9 kind?

11:49 10 A.' Yeah. Two freight clerks.

11 Q. Okay. Anybody else that —

12 A. No.

13 Q. — is your assistant?

14 A. No.

11:49 15 Q. Okay. All right. In getting back to what we were

16 talking about before the break, you don't know how many cars

17 that PCI can service on its spur, on its Track B; is that

18 correct?

19 A. I do not have that information in front of me, no.

11:49 20 I know when I'm behind my desk.

21 Q. Oh, I see.

22 A. But, like I say, we have a lot of different

23 customers, a lot of different car spots. I can't remember

24 them all, no.

11:50 25 Q. Okay.
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1 A. We just changed it up three or four months ago,

2 so...

3 Q. Okay. What is it — what record do you look at,

4 at your desk to show how many boxcars can be serviced on

11:50 5 PCI's Track B?

6 A. We actually have an e-mail between me and Gary

7 Hazard on that.

8 Q. Did you delete that one, or do you still —

9 A. I printed it.

11:50 10 Q. — have that one?

11 A. I'm sure — I'm sure I still have it.

12 Q. Okay. And — and you just don't know what that

13 says?

14 A. No, no.

11:50 15 Q. But you're saying it changed three or four months

16 ago?

17 A. Right.

18 Q. How did it change?

19 A. I — I believe Mr. Hazard added some cars or took

11:50 20 one spot off. I — I think he added a couple of cars to his

21 track that — that he could handle.

22 Q. Okay. Meaning, he said you can now deliver more

23 than you could?

24 A. Right.

11:50 25 Q. Okay. But you don't know what the new number is
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1 either?

2 A. No.

3 Q. Okay. And the same questions about Track A. Do

4 you- know how many cars it can accommodate?

11:51 5 A. I believe A is four.

6 Q. Okay. Is it — if — if you — if FWWR places

7 more cars on a spur than — than PCI can handle, do you

8 charge demurrage on that situation?

9 A. Yes.

11:51 10 Q. Okay. And how — describe to the jury how that

11 can come about.

12 A. The same as if we store -- store them on their

13 track or if we store them on our track. If they have more

14 than they can unload, then the cars are on demurrage.

11:51 15 Q. Okay. So y'all have a policy at FWWR that if —

16 strike that.

17 Generally speaking, do you know if you — if

18 you put more cars on PCI's B track than can be unloaded, do

19 you know if it's — do you know which cars can't be unloaded?

11:52 20 A. No.

21 Q. Meaning, is it the -- the front two or the back

22 two, or do you know?

23 A. No, not unless somebody calls and tells us that.

24 Q. And — and you don't care? You don't care which

11:52 25 ones can't be unloaded? It doesn't matter?

209



65

1 ' MR. DeBERRY: Objection; form.

2 A. It doesn't — yeah, it doesn't matter.

3 Q. (BY MR. PENNINGTON) Okay. And, so, basically,

4 the policy at FWWR is that if you deliver more cars than you

11:52 5 know they can unload or — or put cars in spots where they

6 can't unload them, and they have to have those cars brought

7 back the next day, if that's the fifth day, then they get

8 charged demurrage on that?

9 MR. DeBERRY: Objection; form.

11:52 10 A. Not if it's our error, no. If the crew does not

11 switch them right, then they call and say: The crew spotted

12 me six cars and I can't get to these two.

13 Q. (BY MR. PENNINGTON) Okay.

14 A. Or he has a four-car spot. And went in there and

11:53 15 got spotted the four cars up; I can't get to them, you know,

16 you put them in front of a pole. There's a hundred things

17 that can go wrong. And, no, we do not charge on that day,

18 but...

19 Q. Okay. I mis- -- I misunderstood, then. So —

20 A. Yeah.

21 Q. — if you put more in than you know they can

22 handle and you have to bring — because of that, you've got

23 to bring a couple of those cars back on the fifth day, you

24 don't charge demurrage on that?

11:53 25 MR. DeBERRY: Objection; form.
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1 Q. (BY MR. PENNINGTON) On that fifth day.

2 MR. DeBERRY: Same objection.

3 A. Yes, we will.

4 Q. (BY MR. PENNINGTON) You will?

11:53 5 A. Yes.

6 Q. Okay.

7 A. It's situational. I know that you're — it's

8 situational. Let me explain it.

9 Q. It's — yeah, okay. Go ahead.

11:53 10 A. Okay. In a four-car, five-car spot, we put five

11 cars in, and where we store the other two cars on the outside

12 of their track, on — where they can't get to them; or if

13 they're stored on our track, they're still under demurrage.

14 They're still considered construct — constructively placed

11:54 15 with PCI. They're still in their account.

16 Q. Okay. Do you -- do you — do you know whether

17 that causes any problems for PCI if you place more cars there

18 than they can unload?

19 A. It has caused problems in the past.

11:54 20 Q. Okay. But that doesn't matter?

21 A. Yes, it matters.

22 . MR. DeBERRY: Objection; form.

23 Q. (BY MR. PENNINGTON) Okay. Why does that matter?

24 A. Well, because if they can't unload their four cars

11:54 25 that they have, and if we stick — I mean, they can't run
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1 their forklift around it or just whatever, we're here to

2 serve them. They're not —

3 Q. Okay. But what do you mean, you're here to serve

4 them? What does —

11:54 5 A. We -- we take the railroad cars to them. If we

6 don't give it to them, they don't get their cars.

7 Q. All right. Do you — is it the goal of FWWR to

8 provide good service?

9 (Phone, interruption'.)

11:55 10 MR. PENNINGTON: I'm sorry. I thought I

11 turned that off.

12 Q. (BY MR. PENNINGTON) Is it the goal of FWWR to

13 provide good service to PCI?

14 A. Yes.

11:55 15 Q. Do you have any — does the company have any sort

16 of mission statement or — or motto about customer service?

17 A. I haven't seen one.

18 Q. Do you have any policy regarding providing good

19 service —

11:55 20 A. Yes, —

21 Q. — anywhere?

22 . A. — there's a policy.

23 Q. What is the policy?

24 A. You'll treat the customers with respect. Yeah,

11:55 25 there's a — just a general policy, though. The — the
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1 rules — everything we do is rules — regulated in some way

2 or another, so it's not a...

3 Q. Are these policies in writing somewhere? Are they

4 posted on somebody's door, or are these just things that

11:56 5 y'all talk about at work?

6 A. Things we talk about, I assume.

7 Q. Okay. So, basically, you're telling the jury that

8 there's no — the company has no written mission statement or

9 customer service goal of any kind that's written?

11:56 10 A. That, I couldn't answer.

11 Q. You've never seen one in 13 years?

12 A. No, no. I don't believe so.

13 Q. Okay. What steps are taken to make sure that PCI

14 gets a full spot of cars from available cars each — each

11:56 15 night?

16 A. When they call and release their cars, we send it

17 down to the MTO, Manager of Train Operations, and he makes

18 sure that the cars get spotted that night. Once we send it

19 down to them, it goes out of our hands. So it's out of my

11:56 20 hands once we give it to the MTO. I mean, it's —

21 Q. Okay.

22 A. — his job to get with the crews.

23 Q. The MTO works for you?

24 A. No.

11:57 25 Q. The MTO, again, is the —
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1 A. Manager of Train Operations.

2 Q. That is not an FWWR employee?

3 A. Yes, he is. But he does not work for me.

4 Q. Okay. Who — who are the — are there — is there

11:57 5 more than one Manager of Train Operations?

6 A. Yeah. I believe we have three.

7 Q. What are their names?

8 A. Rick Timmis.

9 Q. Dennis?

11:57 10 A. Timmis, T-I-M-M-I-S.

11 Q. Okay.

12 A. Joel Holton and David Worden.

13 THE REPORTER: Warden?

14 THE WITNESS: Worden, W-0-R-D-E-N.

11:57 15 Q. (BY MR. PENNINGTON) Okay. Let me ask my question

16 again. What steps do you take to make sure that PCI gets a

17 full spot of cars each night?

18 A. When we — they call to release the cars, we

19 release them. We turn it over to the MTO. The MTO goes down

11:58 20 and switches it. That's basically how the — how it works.

21 Q. Okay. And you've totally lost me, and that's

22 probably my fault.

23 The car — you have cars — let's say you

24 have 20 cars in the Hodge yard that are bound for PCI. All

25 right?
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1 A. Uh-huh.

2 Q. And let's -- let's assume that they can

3 accommodate six of those boxcars on their Track B.

4 A. Okay.

11:58 5 Q. How do you make sure that they get six cars that

6 night out of the 20 that are available?

7 A. I turn it over to the MTO. It's his

8 responsibility to make sure the customer gets switched.

9 Q. Okay. I understand the getting switched part.

11:58 10 But how do you make sure that the MTO gets them six cars, as

11 opposed to three or four or some lesser amount than they --

12 A. Well, that's their job. They don't — I mean, the

13 next morning, if you come in and PCI calls and says: Hey, I

14 only got three of my six. Then — I mean, I don't go back

11:59 15 and double-check, you know. That's their job. They're going

16 to do their job.

17 Q. All right. So, basically, do the MTOs work for

18 you?

19 A. No.

11:59 20 Q. Who do they work for?

21 A. Vern Colbert.

22 Q. Vern Colbert?

23 .A. Colbert, C-0-L-B-E-R-T, I believe.

24 Q. Okay. And where does he office?

11:59 25 A. Hodge.
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1 Q. Okay. Is it generally your understanding in the

2 last three or four years that — that PCI almost always gets

3 a full spot of cars?

4 A. When available, yes.

11:59 5 Q. Okay. And that's the policy .of FWWR?

6 A. Uh-huh.

7 MR. DeBERRY: Objection; form.

8 Q. (BY MR. PENNINGTON) You have to answer out loud.

9 A. Yes, yes.

11:59 10 Q. She can't take down —

11 A. Yes.

12 Q. Okay. But there's nothing — is there nothing

13 in — strike that.

14 As far as — is it your — is it your policy

12:00 15 with all of your customers to — to give them a full spot of

16 cars from available cars each time you switch them?

17 MR. DeBERRY: Objection; form.

18 A. Unless they order in otherwise.

19 Q. (BY MR. PENNINGTON) Yes, unless they order in

12:00 20 otherwise?

21 A. Yes, unless they order in otherwise.

22 Q. And that's been the policy of FWWR for all of its

23 customers for the last five years?

24 A. Yes.

12:00 25 MR. DeBERRY: Objection; form.
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1 Q. (BY MR. PENNINGTON) And you're familiar with the

2 policies of FWWR?

3 A. Yes.

4 Q. Now — okay. Going back to my question. I -- I

12:00 5 don't mean to beat this to death, but do you — is there

6 anything that you do — strike that.

7 Do you know the extent to which PCI has

8 received a full spot of cars each day?

9 A. No, I don't know the extent of which. If I'm

12:01 10 going to guess, here in the past six months, we haven't had

11 maybe two or three service — service failures as far as not

12 switching them. We got the track in good shape and we've

13 been — haven't missed much here lately.

14 Q. Okay. And is that because there's a lawsuit

12:01 15 pending? Are y'all trying harder, or what's —

16 A. We always try hard. -,

17 Q. Okay. All right. But how do you know — I mean,

18 let's take last — last Tuesday night. How do you know

19 whether they got a full spot of cars?

12:01 20 A. I've run reports, checks and balances. If — if

21 they don't — if they don't get a full set, if they — if we

22 do not give them a full spot of cars, —

23 Q. Uh-huh.

24 A. — I promise you, I'm going to get a phone call

12:01 25 from Gary Hazard or Randy.

217



73

1 Q. Okay. That's fine. But I — my question is: Do

2 you monitor whether they're getting a full spot, or —

3 A. Yes.

4 Q. — do you just wait for them to complain?

12:02 5 A. No, no. I run reports from — on all the

6 customers.

7 Q. Okay. And — and why is it important that they

8 get a full spot of cars each — each time?

9 A. Because that's their —

12:02 10 MR. DeBERRY: Objection; form.

11 A. — that's their business. They — they need their

12 product, —

13 Q. (BY MR. PENNINGTON) All right.

14 A. — you know.

12:02 15 Q. Do you understand that it's not — that they're

16 not ordering these products for themselves; that they're

17 ordering them for — for their customers?

18 MR. DeBERRY: Objection; form.

19 A. Can you repeat?

12:02 20 Q. (BY MR. PENNINGTON) Yeah. Do you know — do you

21 know what business PCI is in?

22 A. Yes. They're a transloader.

. 23 Q. What does that mean?

24 A. Okay. They get it in, put it on an 18-wheeler and

12:02 25 haul it to wherever it's going.
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1 Q. Okay. Do you know whether they're — they're

2 buying those products for their own uses or whether they're

3 buying them for — or — or transporting them for use by

4 customers?

12:02 5 A. I assume they're going by use for customers.

6 Q. Have you always assumed that?

7 A. Yeah.

8 Q. Okay.

9 A. I mean, a transloader is a transloader.

12:03 10 Q. Okay. And, so, have you — have you talked to

11 anyone at PCI in the past five years about the importance to

12 them of getting a full spot each night?

13 A. Yes.

14 Q. And what have they told you?

12:03 15 A. That they need their full spot. I mean, when

16 we're having service failures, they call and we discuss it

17 and find out what the problem was and get the problem

18 corrected.

19 Q. All right. And is it the policy of — at — for

12:03 20 the last five years, has it been the policy of FWWR to try to

21 give them a full spot every night,' irrespective of any

22 agreement or tariff?

23 MR. DeBERRY: Objection; form.

24 A. If they release the cars, we give them a full

12:03 25 spot.
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1 MR. PENNINGTON: Okay. Can you read that

2 question back, please, Kem?

3 Listen to the question, if you don't mind.

4 . THE REPORTER: "All right. And is it the

5 policy of — at — for the last five years, has it been the

6 policy of FWWR to try to give them a full spot every night,

7 irrespective of any agreement or tariff?" •

8 THE WITNESS: Yes.

9 Q. (BY MR. PENNINGTON) Okay. Now, is it also the

12:04 10 custom and practice in the railroad industry in Texas to give

11 customers full spots of cars to the extent they're available?

12 MR. DeBERRY: Objection; form.

13 A. I can't speak on what other railroads do, no.

14 Q. (BY MR. PENNINGTON) Okay. I thought you worked

12:04 15 for other railroads.

16 A. Well, I did. And when I worked in Mineral Wells,

17 we spotted all the cars that come available.

18 Q. Uh-huh.

19 A. Worked for Exxon in Houston, at Rescar, and we

12:04 20 spotted everything they asked for.

21 Q. Okay. And you're familiar with Burlington

22 Northern and Santa Fe's policies?

23 A. I don't work for them. No, sir.

24 Q. No. Are you familiar with their policies on that?

12:04 25 A. No. I've never switched for the Burlington
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1 Northern/UP on that.

2 Q. Okay. So you don't know what their policies are

3 on that?

4 A. No.

12:05 5 Q. All right. You just know what FWWR's policy is?

6 A. Uh-huh.

7 Q. You have to answer —

8 A. Correct.

9 Q. Okay. I'm sorry. I have to —

12:05 10 A. Oh, I understand. I'm bad at that.

11 Q. She's got to. get you — we've got to get an

12 answer. You're doing fine.

13 To what extent are you aware — strike that.

14 Are you also aware that — that PCI each

12:05 15 night brings a crew in to unload cars?

16 A. I know they have in the past.

17 Q. Okay. And would you assume that if you don't

18 deliver them a spot of cars, that they're having to pay

19 people to sit there and do nothing?

12:05 20 MR. DeBERRY: Objection; form.

21 A. That's — I assume they have something else for

22 their crew to do. I don't know. That's not —

23 Q. (BY MR. PENNINGTON) Really. What else do you

24 assume —

12:05 25 A. That's not my business.
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1 Q. What else do you assume that they have to do?

2 MR. DeBERRY: Object —

3 A. That's not my business.

4 MR. DeBERRY: Objection; fom.

12:05 5 Q. (BY MR. PENNINGTON) Okay. Basically — so,

6 basically, you're just -- you've never thought about what you

7 do to them economically if you don't provide them any cars?

8 MR. DeBERRY: Objection; form.

9 A. We do everything in our ability to — to supply

12:06 10 their cars.

11 Q. (BY MR. PENNINGTON) Okay. But my question, sir,

12 is —

13 MR. DeBERRY: Give me — give me a moment to

14 make my objection —

15 THE WITNESS: Oh, okay.

16 MR. DeBERRY: — before you answer.

17 Q. (BY MR. PENNINGTON) But my question is: Have

18 y'all ever had any discussions there at FWWR about what you

19 do economically to PCI when you don't deliver cars?

12:06 20 A. Yes. Me and Randy have had discussion on it.

21 Q. Okay. You're talking about Randy Gaston?

22 A. Yes.

23 Q. Okay. And what has he told you?

24 A. He said that he has paid a crew to sit around and

12:06 25 do nothing.
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1 Q. Okay. And is that of any concern to you and FWWR

2 whatsoever?

3 A. Well, of course it is.

4 Q. Okay. Why is that of some concern to you?

12:06 5 A. Because, like I say, they're our customers. If we

6 wasn't — if they're not doing business well, then we're not

7 doing business well.

8 Q. All right. Have you, in the past, adjusted

9 demurrage charges to PCI, and other customers, where

12:07 10 demurrage would not been — not have been incurred had a full

11 spot of cars from available cars been supplied?

12 A. Yes.

13 Q. Okay. And any time a customer approaches you with

14 that situation and can demonstrate that had you made a full

12:07 15 spot from available cars, there would be no demurrage; you

16 adjust the bill in their favor?

17 A. That's —

18 MR. DeBERRY: Objection; form.

19 A. That's correct.

12:07 20 Q. (BY MR. PENNINGTON) And that's the policy of the

21 FWWR?

22 . A. That's correct.

23 MR. DeBERRY: Same objection.

24 Q. (BY MR. PENNINGTON) And the reason — and the

12:07 25 reason you do that is because it would not be fair to charge
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1 demurrage for a car being there five days when, if y'all just

2 delivered a full spot, it wouldn't have been there for five

3 days, right?

4 MR. DeBERRY: Same objection.

12:07 5 A. That's correct.

6 Q. (BY MR. PENNINGTON) Okay. And, again, this is

7 something that the computer program can't figure out on its

8 own?

9 A. That's correct.

12:08 10 MR. DeBERRY: Objection; form.

11 THE WITNESS: I paused that time.

12 MR. PENNINGTON: Yeah, you were a little

13 slow on that one.

14 MR. DeBERRY: Little slow.

12:08 15 MR. PENNINGTON: But you got it in there.

16 Q. (BY MR. PENNINGTON) Are you familiar with any

17 federal or state laws defining "demurrage," or when you, as a

18 company, can charge for demurrage?

19 A. Yes.

12:08 20 Q. What federal laws are you familiar with?

21 A. The federal laws — I've not actually read them.

22 But the railroad will charge demurrage on railroad-controlled

23 cars and private cars.

24 Q. Okay. Are you familiar with anything else the

12:09 25 federal statutes say besides what you've just told me?
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1 A. Regarding demurrage?

2 Q. Yes.

3 A. No.

4 Q. Okay. So you don't know of any federal law, other

12:09 5 than one that you think says that you are to charge

6 demurrage, you're supposed to charge demurrage?

7 A. That's correct.

8 Q. But you're not aware of what it says or in what

9 circumstances you're to charge or what circumstances you're

12:09 10 not? You don't know any of those things about the federal

11 law?

12 A. Not federal law, no.

13 Q. Okay. How about state law?

14 A. No.

12:09 15 Q. And — and I don't mean to restrict myself to

16 laws. Do you know about any federal regulations on the same

17 subject matters?

18 A. Yeah, the fed- — federal regulations, they govern

19 it too, —

12:09 20 Q. Okay.

21 A. — so...

22 Q. Do you have any familiarity with the federal

23 regulations, if any, that govern the circumstances under

24 which you can charge demurrage?

12:10 25 A. Yes.
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1 Q. Okay. What — what regulations are you familiar

2 with?

3 A. Oh, there's a book out that — that — I can't

4 remember the name of the book. But it governs your railroad.

12:10 5 It tells you step-by-step instructions on how to — when you

6 charge and when you cannot charge.

7 Q. And this is something you consult?

8 A. Yes.

9 Q. Okay. What -- what — do you know the number of

12:10 10 that regulation?

11 A. No.

12 Q. Is this in one of the manuals —

13 A. Yes.

14 Q. — you were talking about?

12:10 15 A. Yes.

16 Q. What — what --

17 A. Actually, I forgot about it when we talked about

18 it earlier. There is another manual.

19 Q. Tell me — that's okay. Tell me —

12:10 20 A. But I can't remember the — Mr. George knows what

21 the FRA is, what the -- let me ask him. He can tell us what

22 book it's in.

23 MR. PENNINGTON: That's fine. Ask him, if

24 that's okay with your counsel.

25 MR. DeBERRY: That's fine.

226



82

1 MR. GEORGE: The — the only one I know is

2 U.S. Code. But that's the law. I know of no regulation

3 of — FRA regulation that specifies the —

4 THE WITNESS: I thought we —

12:11 5 MR. GEORGE: — procedure of assessing

6 demurrage.

7 MR. DeBERRY: The code sections that are

8 cited in our legal briefing?

9 MR. GEORGE: Yeah.

10 MR. DeBERRY: Yeah.

11 MR. GEORGE: That's the — the U.S. Code —

12 MR. PENNINGTON: Okay.

13 MR. GEORGE: — is the only thing that I

14 know, that I'm aware of.

12:11 15 THE WITNESS: Well, I might be mistaken,

16 then.

17 MR. PENNINGTON: Well, that's okay.

18 Q. (BY MR. PENNINGTON) All right. So the U.S. Code

19 that Mr. George is talking about is the law you're talking

12:11 20 about?

21 A. No, no.

22 Q. No?

23 A. I was — I was mistaken on that earlier. .

24 Q. Okay. So are you familiar with any — any — any

12:11 25 laws or regulations, any federal laws or regulations
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1 governing demurrage and under what circumstances you can

2 and —

3 A. No.

4 Q. — can't charge for it?

12:11 5 A. No.

6 Q. Okay. Have you talked to your software company

7 about writing into the program the ability for it to

8 recognize when it's trying to charge demurrage which is a

9 result of the — the railroad not giving a full spot?

12:12 10 A. No. Because the software is only capable of what

11 you put into it.

12 Q. Okay.

13 A. It's all — everything is — nothing is automatic

14 in the software.

12:12 15 Q. How much did y'all pay for this software?

16 A. A pretty penny, so...

17 Q. How much did you pay for it?

18 A. I couldn't tell you that. I don't know.

19 Q. Too much?

12:12 20 A. Yeah, too much.

21 Q. Now, if you — so you're saying that there's not

22 even any way to tell this software what the capacity of a

23 customer's track is, a — a customer's spur?

24 A. Yes, you can tell it what the capacity is.

12:12 25 Q. Okay. Have you done that?
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1 A. Yes.

2 Q. Have you told — does the computer know what the

3 capacity of PCI's Tracks A and B are?

4 A. Yes. It has it in feet.

12:12 5 Q. Feet?

6 A. Uh-huh.

7 Q. Why does that help anybody?

8 A. In the railroad, 99 percent of things are measured

9 by feet.

12:13 10 Q. Okay. But despite the fact that it — this

11 software knows how many feet of workable track that PCI has

12 on its A and B tracks, it's not smart enough to figure out

13 that its charging demurrage when a full spot of cars hasn't

14 been provided?

12:13 15 A. That's —

16 MR. DeBERRY: Objection; form.

17 A. That's correct.

18 Q. (BY MR. PENNINGTON) Okay. Okay. Do you have

19 any — any procedures there at the railroad — when I say

12:13 20 "the railroad," FWWR — that alerts you to the fact that —

21 that a car has been sitting and not delivered over some

22 period of time?

23 A. Yes.

24 Q. Okay. What do you have that alerts you to that?

12:14 25 A. I run reports. There are reports that I run that
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1 will tell me how many cars PCI has had and how many cars

2 they've released and how many cars they've had on hand.

3 Q. Do you do that every day?

4 A. I try to do it once a week.

12:14 5 Q. Okay. Okay. So even though you're charging your

6 customers demurrage on a daily basis, you only check for that

7 once a week?

8 A. That's correct.

9 Q. Okay. Let me ask you about this term you've used

12:14 10 a couple of times, "releasing cars." Are you talking

11 about — are you talking about empty cars that PCI is

12 releasing for you to come get, or are you talking about

13 something that PCI is doing regarding cars that you're

14 holding?

12:14 15 A. I'm talking about empty cars, after they — after

16 they have unloaded them and they're ready for us to come pick

17 them up.

18 Q. Okay. So I take it that you wouldn't — you're

19 not going to spot any cars to PCI if they've got cars on

12:15 20 their track and they haven't released you to come pick them

21 up?

22 A. That's correct.

23 Q. Okay. Because you — you would assume they hadn't

24 unloaded those cars yet, or didn't, for whatever reason,

25 A. If —
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1 Q. — want any more cars?

2 A. — if they haven't called us or —or sent us a

3 fax saying these cars are empty, then the cars are still

4 loaded.

12:15 5 Q. Okay. And, so, would that be true, even if there

6 was one car on the track?

7 A. If they have not contacted us, —

8 Q. Uh-huh.

9 A. — the cars are still loaded.

12:15 10 Q. So you're saying that even if they have only

11 one — your records show they've got one car on one track,

12 and you've got all these cars sitting out there, unless you

13 get something from them releasing that one car, you're not

14 going to deliver them any more to either track?

,'12:15 15 MR. DeBERRY: Objection; form.

16 A. No, we're going to deliver the cars if they have

17 more. But if — they're not going to have one car on spot if

18 they have 20 outside. Because when we spotted the one, we

19 went ahead — went ahead and spotted a full spot.

12:16 20 Q. (BY MR. PENNINGTON) Maybe they got the 20 after

21 you spotted the one.

22 A. What do you mean?

23 MR. DeBERRY: Objection; form.

24 It's just building speculation. That's

12:16 25 speculation. They —
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1 A. Well, when they released that one car, then we'd

2 go ahead and give them a full spot.

3 Q. (BY MR. PENNINGTON) Okay. So the answer to my

4 question is, regardless of how many cars they have on their

12:16 5 spur, you're not going to deliver them any more until they

6 release what they've got?

7 MR. DeBERRY: Objection; form.

8 Q. (BY MR. PENNINGTON) Is that your policy?

9 A. That's correct.

12:16 10 Q. Okay. And has that been the policy the last five

11 years?

12 MR. DeBERRY: Same objection.

13 A. I could not answer that one.

14 Q. (BY MR. PENNINGTON) Okay. Why not?

12:16 15 A. It has changed. Like I say, we just changed a

16 full spot the other day -- you know, three or four months ago

17 on how many cars they could hold.

18 Q. Okay. But have you ever changed the policy about

19 not delivering them any cars until they released what cars

12:16 20 they have? Has that ever changed?

21 A. Not that I'm aware of.

22 Q. Okay. What happens when you look at this weekly

23 report and it shows you that a car has — a PCI car has been

24 sitting somewhere for a week or 10 days or two weeks; what do

12:17 25 you do?

232



1 A. I call the MTO and find out what the problem is.

2 I check the computer to make sure it wasn't bad ordered.

3 Q. Okay. And do you take additional steps to make

4 sure that car is delivered?

12:17 5 A. If need be. And if there is something I can do

6 from the office to get the car spotted, then...

7 Q. Okay. Now, this — the way this track is

8 configured, it's my understanding -- and I've got a rough

9 drawing here, and I'm going to see if you think this drawing

12:17 10 is good enough to mark it as an exhibit.

11 This is intended to be PCI's spur Track A

12 and Track B. Do you recognize those?

13 A. Yes.

14 Q. Okay. And then this is 33rd Street. This is

12:18 15 actually a city street. And Sylvania is .a city street. And

16 my understanding of the configuration of this thing is that

17 if you say that you've got a car — if your reports say

18 you've got a car on the old UP interchange, it's on this

19 track here to the south of the entrance to the spur?

12:18 20 A. That's correct.

21 Q. Okay. And this is blocked off. This is the UP

22 main line or "lin."

23 A. It's line.

24 Q. But you don't get these cars from here. You get

12:18 25 them from over here. And — and you get — put them on this
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1 interchange, correct.

2 A. That's correct.

3 Q. Okay. And, so, anything on the old UP interchange

4 comes from north of PCI's spur?

12:18 5 A. Comes from Hodge yard. I couldn't tell you if

6 that's north or not.

7 Q. Okay.

8 A. If he says it's north, it's north. But I get out

9 there and I think it's west.

12:19 10 Q. Oh, okay. So, basically, you don't — do you

11 think the — can you identify this drawing as — as fairly

12 and accurately representing the relative locations of the old

13 UP interchange, PCI's spur and the Hodge yard?

14 MR. DeBERRY: Where is the Hodge yard on

12:19 15 here?

16 MR. PENNINGTON: Well, I'm saying the Hodge

17 yard is up here. Why don't we say "To Hodge yard."

18 MR. GASTON: To the Hodge yard, to the

19 tracks.

12:19 20 Q. (BY MR. PENNINGTON) Okay. Are you familiar

21 enough with that to say that fairly and accurately it depicts

22 at least the — what's the word I used, I used the right

23 word — relationships of those three things?

24 A. Yeah, it's — it's pretty close.

12:19 25 Q. Okay. Is it close enough to use for discussion
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1 purposes?

2 A. Yes.

3 MR. PENNINGTON: All right. I'm going to

4 mark it, then.

12:20 5 (Exhibit 2 marked & attached.)

6 MR. GASTON: Steve has a question.

7 MR. PENNINGTON: Huh?

8 MR. GASTON: He wants to know if he can ask

9 it.

12:20 10 MR. PENNINGTON: Steve —

11 MR. DeBERRY: Apparent — apparently

12 Mr. George says that's not entirely accurate.

13 MR. PENNINGTON: All right. Can we go off

14 the record for a minute?

12:20 15 MR. DeBERRY: Yeah.

16 (Off-the-record discussion had.)

17 (Break taken 12:20 to 12:21 p.m.)

18 Q. (BY MR. PENNINGTON) Okay. So does Exhibit 2

19 fairly and accurately depict the positions in relationship —

12:21 20 and certainly not to scale — of the old UP interchange, the

21 PCI spurs and the Hodge yard?

22 A. Yes.

23 Q. Okay. Now, my question is: Does -- are you aware

24 of FWWR ever being in a situation with PCI where they've —

12:22 25 they've got a bunch of older cars that are way back up the
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1 track here to the south on the old UP interchange?

2 A. Yes. When we stored the older cars down here

3 (pointing)?

4 Q. Right.

12:22 5 A. Yes.

6 Q. Okay. Okay.. And where y'all have older cars

7 stored at the south end of the interchange, have you ever —

8 has the railroad ever decided, as far as you know, to deliver

9 newer cars because it would be too much trouble to -- to give

12:22 10 PCI the older cars at the end of the line?

11 A. We've had conductors spot newer cars ahead of

12 older cars before.

13 Q. Okay. Why would they do something like that?

14 A. There could be many, many reasons. It could be

12:22 15 the hours of service. There can — there could be just lots

16 of different reasons.

17 Q. Hours of service?

18 A. Yeah. And it could — seemed like one time we had

19 to give them newer cars years ago, because if we didn't, they

12:23 20 was not going to have no product the next morning.

21 Q. I don't understand that.

22 A. Well, the railroad crews only work 12 hours a day.

23 And, so, if you have 30 minutes left of work and it's going

24 to take you an hour to do this, or you can reach up and get

12:23 25 him some product the next morning, then you're going to go
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1 that way. It's been — years ago, that happened to us. And

2 just mistakes because the conductors don't spot the oldest

3 cars.

4 Q. Okay. And — and is that something you fire them

12:23 5 over?

6 A. No.

7 Q. Why not? I mean, they are under instructions to

8 deliver oldest cars.

9 A. That's not my decision. I don't — they don't

12:23 10 work for me.

11 Q. Okay. Well, why wouldn't somebody fire them if

12 they —

13 A. That's not — they don't work for me.

14 Q. All right. Let me — let me get my question out.

12:23 15 I mean, if they — if they ignore your instructions — the

16 instructions you give them is to deliver the oldest cars

17 first. You've given them a list that even have the numbers

18 of these oldest cars. And if they don't deliver the oldest

19 cars, why wouldn't you fire them?

.12:23 20 MR. DeBERRY: Objection; form.

21 A. They don't work for me.

22 Q. (BY MR. PENNINGTON) Why wouldn't your company

23 fire them?

24 A. That's —

12:24 25 MR. DeBERRY: Objection; form.
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1 A. That's not — you know, that's the company.

2 That's not me.

3 Q. (BY MR. PENNINGTON) Well, if you don't follow

4 instructions, are you going to get fired?

12:24 5 MR. DeBERRY: Objection; form.

6 A. Yes.

7 Q. (BY MR. PENNINGTON) Okay. What's so special

8 about conductors? Are they some protected class of people

9 or something?

12:24 10 MR. DeBERRY: Objection; form.

11 Q. (BY MR. PENNINGTON) What's the deal?

12 A. I -- you're going somewhere I have no control over

13 now, so —

14 Q. Okay.

12:24 15 A. — I mean...

16 Q. Okay. And you're saying that you — is there some

17 law that says they can't work more than 12 hours?

18 A. That's correct.

19 Q. Really?

12:24 20 A. That's correct.

21 Q. Okay. Some federal law?

22 A. That's correct.

23 Q. Okay. Can you work more than 12 hours?

24 A. It depends on what job I'm doing.

12:24 25 Q. Okay.
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1 A. Some days, I can only work nine hours.

2 Q. All right. Okay. In a situation where FWWR has a

3 bunch of cars on the old UP interchange, would those all

4 be — necessarily be PCI cars, or would they be some for

12:25 5 other customers as well?

6 A. They could be for other customers as well.

7 Q. Okay. That was an — and I'm sorry. That was a

8 horrible question.

9 The question was: Do you sometimes store

12:25 10 cars on the old UP interchange for customers besides PCI?

11 A. Yes.

12 Q. Okay. And, so, in situations where some of PCI's

13 cars get stuck back here on the south end of the old UP

14 interchange, as shown on Exhibit 2, and — and you give them

12:25 15 newer cars first, and that results in demurrage on the older

16 cars, you don't — you don't charge them demurrage, do you?

17 You don't charge —

18 A. No.

19 Q. — PCI demurrage?

12:25 20 A. We credit it back to them.

21 Q. Because — and the reason you don't is because

22 .you're doing something for your convenience, not theirs?

23 A. That's correct.

24 Q. Okay. But you have sent out demurrage charges

12:26 25 where you've -- you have sent them demurrage charges in those
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1 circumstances, havenVt you?

2 A. Yes.

3 Q. Okay. But — and that got past your quality

4 control?

12:26 5 A. Not necessarily.

6 Q. Did it get past Mr. George's quality control?

7 A. Well, if the customer — if PCI calls and orders

8 cars in ahead of the oldest cars, then we're going to send a

9 demurrage bill —

10 Q. That's —

11 A. — in on the —

12 Q. — that's not part of my question. My question is

13 . the simple situation where they haven't called in any special

14 cars, but they get cars stuck back here and you deliver them

12:26 15 newer cars for your convenience —

16 MR. DeBERRY: Is that the question?

17 MR. PENNINGTON: No.

18 MR. DeBERRY: Okay.

19 MR. PENNINGTON: It's the end of the

12:26 20 prepositional phrase. I'm getting to the question.

21 MR. DeBERRY: All right.

22 Q. (BY MR. PENNINGTON) — and you don't deliver them

23 the oldest cars, have you charged them demurrage in that

24 situation?

12:26 25 A. Yes.
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1 MR. DeBERRY: Objection; form.

2 THE WITNESS: I'm sorry.

3 MR. DeBERRY: Let me make my objection,

4 please.

12:27 5 Q. (BY MR. PENNINGTON) Okay. And when they

6 questioned that, you credited the demurrage bill, correct?

7 A. That's —

8 MR. DeBERRY: Objection; form.

9 A. — correct.

12:27 10 MR. PENNINGTON: Okay. Now, he gave you

11 like three seconds.

12 MR. DeBERRY: You — you just — you're —

13 you just keep building a hypothetical and a hypothetical and

14 a hypothetical. You're not asking him a single factual

12:27 15 question. And I — do you want to just give me a running

16 objection on form? Because if you just keep asking him

17 hypotheticals, i"m going to object to every question.

18 MR. PENNINGTON: I understand. There is —

19 there is no way. There is so many factors here, though,

12:27 20 Richard. There's no way to ask about all these factors at

21 .- once. You have to isolate them one at a time, and I don't

22 know how else to ask it.

23 MR. DeBERRY: Yeah. But, Allen, you're not

24 asking — you're not asking about, like, the disputed

12:27 25 demurrage bill. You're just asking general hypotheticals.
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1 MR. PENNINGTON: Policy. I understand — I

2 understand your objection.

3 MR. DeBERRY: And that's — that's my

4 problem.

12:27 5 MR. PENNINGTON: I understand your

6 objection.

7 MR. DeBERRY: And I'm not trying to — I'm

8 not trying to — I — I want to get done with this as soon as

9 you do. I'm not trying to — to — to be disruptive. I

10 just —

11 MR. PENNINGTON: I didn't — I didn't accuse

12 you —

13 MR. DeBERRY: To — to the extent that

14 they're hypothetical questions, I'm going to keep objecting

12:28 15 to form.

16 MR. PENNINGTON: Okay. I didn't accuse you

17 of — I'm not accusing you of — of — of interrupting or

18 trying to prolong anything.

19 MR. DeBERRY: I," 11 try to make my objections

12:28 20 quicker.

21 Q. (BY MR. PENNINGTON) All right. Okay. So my

22 question was: How did that get past your review of the

23 invoice?

24 MR. DeBERRY: Objection; form.

12:28 25 A. We overlooked them.
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2 off the record.

3 No, let's go back on the record. Let me —

4 I'll ask him a follow-up question.

12:28 5 Q. (BY MR. PENNINGTON) And, so, it would be — it's

6 been the policy of FWWR not to charge demurrage in that

7 situation?

8 MR. DeBERRY: Objection; form.

9 A. That's correct.

12:28 10 Q. (BY MR. PENNINGTON) For the last five years, as

11 far as you know?

12 A. That's correct.

13 MR. PENNINGTON: All right. Now, let's go

14 off the record.

12:28 15 (Lunch break taken 12:28 to 1:40 p.m.)

16 Q. (BY MR. PENNINGTON) Let's get back into it. You

17 mentioned earlier in the deposition — I think you used the

18 term "service failures." Did you use that term?

19 A. Yes, sir.

13:41 20 Q. What does that mean?

21 A. When we have a failure to switch. When we spotted

22 the newer car ahead of the older car, or if we didn't give

23 them a full spot, or something that the railroad had done —

24 Q. That's —

13:42 25 A. — spotting its cars.
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1 Q. Okay. Something that — is a — is a service

2 failure a mistake?

3 A. It don't have to be. It could be a derailment and

4 we couldn't get to somebody to spot his cars.

13:42 5 Q. Okay. And if you put a — if you put a car in

6 backwards on a customer's spur or track, is that a service

7 failure?

8 A. No.

9 Q. Okay. Why — why is that not a service failure?

13:42 10 A. Well, because we don't know if the car needs to be

11 turned or not until — a lot of times they get over and try

12 to open the door and realize that they — the lumber has

13 shifted against the door, or it's something that's out of our

14 control.

13:42 15 Q. Okay. Are the cars marked as to which is the —

16 which is the loading side?

17 A. Some are.

18 Q. Are — not all cars?

19 A. Not all of them, no.

13:43 20 Q. Okay. And there's no federal standard —

21 A. No.

22 Q. — for that?

23 A. No.

24 Q. So -- okay. And there's no requirement under the

13:43 25 federal law that — that a shipper has to mark which side of
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1 a — a car is the unload side?

2 A. Not that I'm aware of.

3 Q. For those cars that are marked as to which side to

4 unload and they're put into a customer's spur'backwards, is

13:43 5 that a service failure?

6 A. Yes.

7 Q. Okay. So, really, it comes down to — whether

8 it's a service failure, it comes down to whether and how well

9 it's marked as to which side was supposed to be the unload

13:43 10 side?

11 A. Right.

12 Q. Okay. Now, does each car have a — a bill of

13 lading associated with it?

14 A. Yes.

13:44 15 Q. And does that bill of lading ever show which is

16 the — which is the —

17 A. Sometimes.

18 Q. — unload side?

19 But not always?

13:44 20 A. Not always, no.

21 Q. Do boxcars generally have what's called an A side

22 and a B side?

23 A. Yes.

24 Q. And which is the side that is to be unloaded?

13:44 25 A. It depends on how they load the car. A lot of
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1 times they unload it where it can unload on both sides —

2 Q. I want to make sure, though.

3 A. — and it makes no difference. There's not a

4 standard on which side they're unloaded —

5 Q. Okay. So just —

6 A. — every time it goes into their plant.

7 Q. Okay. So just because — there's no standard as

8 to whether the A side or the B side is the unload side?

9 A. Right.

13:44 10 Q. To your knowledge?

11 A. Right.

12 Q. Okay. And, of course, a derailment is another

13 service failure you mentioned that wouldn't necessarily be

14 your fault, right?

13:45 15 A. But it's not the customer's fault either.

16 Q. Right. It's not — it's certainly not — it's not

17 the railroad's fault sometimes if there's a derailment?

18 A. Right.

19 Q. What other types of service failures are there?

13:45 20 How about a mechanical breakdown of an engine; would that be

21 one?

22 A. Right.

23 Q. Where you can't — you just can't do a spot

24 that — that day?

13:45 25 A. Right.
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1 Q. Okay. What other — what other service failures

2 are there?

3 A. Anything that would keep us from doing our job,

4 keep us from spotting the cars. It's -- it's a broad range

13:45 5 there. I mean, you could go on and...

6 Q. How about a flood?

7 A. Yeah. Flood, rain, fire.

8 Q. Okay.

9 A. I mean, just anything that you can imagine would

13:45 10 keep us from getting to a —

11 Q. All right. Now —

12 A. — customer.

13 Q. Okay. And if there is a service failure, is it

14 the policy of FWWR not to charge demurrage if —

13:45 15 A. Yes, sir.

16 MR. DeBERRY: Objection; form.

17 Q. (BY MR. PENNINGTON) Yet — and I didn't quite --

18 quite get my question out. If that service failure results

19 in demurrage that you wouldn't otherwise have, is it the

13:46 20 policy of FWWR not to charge demurrage?

21 MR. DeBERRY: Objection; form. Let me —

22 let's go off the record for a second.

23 (Off-the-record discussion had.)

24 MR. DeBERRY: Okay. Back on the record.

13:46 25 Q. (BY MR. PENNINGTON) Go ahead.
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1 A. Yeah, if — if we have a service failure, we

2 credit the customer.

3 Q. Okay. Any of the service failures we've talked

4 about?

13:46 5 MR. DeBERRY: Same objection.

6 A. Yes.

7 Q. (BY MR. PENNINGTON) Okay. Except — and the one

8 you don't credit on is the — is if you put a car in

9 backwards and you establish that it's not clearly marked?

13:47 10 A. No. We've — we've covered this about two hours

11 ago. If a car has to be turned, then we give them a credit,

12 because it's his — well, it's not our fault that the car

13 come in wrong, and it's not the customer's.

14 Q. Okay.

13:47 15 A. So if the car is turned wrong, that's what I'm

16 saying — turned wrong, not clearly marked on what side to

17 unload from, we don't charge the customer, because it ain't

18 their fault.

19 Q. Okay. Okay. You -- we did cover that earlier,

13:47 20 and I apologize.

21 A. Yes, we did.

22 Q. Now, is there ever — because of service failures,

23 is there ever a domino effect on — on the delivery of cars

24 in future days?

13:47 25 A. Yes.
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1 Q. Okay. And let's say, for instance, that if you

2 have a flood and you're not able to deliver cars on a certain

3 day, and that — that results in there being demurrage on

4 cars three or four days from now that there wouldn't be, do

13:48 5 you charge demurrage?

6 A. Correct.

7 MR. DeBERRY: Objection; form.

8 THE WITNESS: I'm sorry.

9 A. For every day that we have failed to switch a

13:48 10 customer, they get one day credit applied to their cars that

11 are outstanding.

12 Q. (BY MR. PENNINGTON) Okay. So in my — in my

13 situation, my — my example I'm giving, there would not be a

14 demurrage charge if the customer can show you that, hey, if

13:48 15 we hadn't had that flood and we'd gotten a full spot of cars

16 that day and the next day and the next day and the next day,

17 then you don't charge demurrage?

18 MR. DeBERRY: Objection; form.

19 A. That's correct.

13:48 20 Q. (BY MR. PENNINGTON) Okay. And is that the policy

21 of FWWR?

22 A. Yes.

23 MR. DeBERRY: Objection; form.

24 Q. (BY MR. PENNINGTON) And has that been the policy

13:48 25 of FWWR for the last five years?

249



105

1 MR. DeBERRY: Objection; form.

2 A. Yes.

3 Q. (BY MR. PENNINGTON) Okay. What is a — what is a

4 switch crew? Do you have a — a unit or group of people you

13:49 5 call a switch crew?

6 A. They're the conductor and engineer and the

7 switchman that's actually switching the railroad cars in the

8 facility.

9 Q. Is each conductor, engineer and switchman

13:49 10 considered a switch crew?

11 A. The three of them make a crew, or two of them will

12 make a crew.

13 Q. Okay. Which — which one can you do without?

14 A. I'm sorry?

13:49 15 Q. You said two of them — well, you said two of them

16 can make a crew. Which one can you do without?

17 A. The switchman.

18 Q. Okay. See, I don't — I've never worked on —

19 A. Yeah. That was just kind of an odd question.

13:49 20 Q. I've never worked on a railroad, so I apologize.

21 Okay. So, basically, as I understand what

22 you've told me this morning, the conductor is the one who

23 decides which cars to place on a customer's spur based upon

24 the information you give him?

13:50 25 A. That's correct.
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1 Q. Okay. Do y'all have any way of keeping track

2 of — of conductors who have ignored your instructions as to

3 placing the oldest cars first?

4 A. Yes.

13:50 5 Q. Who — what is your record that you do that with?

6 A. We have a database, it's called Service

7 Resolution, when there's a failure, regardless of — I mean,

8 it covers a broad range of everything. And we put it in

9 there and —

10 Q. Okay.

11 A. — it's noted on the —

12 Q. And, so, that will show you -- that keeps a

13 tabulation and statistics on a — on a conductor that is not

14 following instructions?

13:50 15 A. Not necessarily the conductor, but a customer.

16 Q. Hmmm.

17 A. It will — it sorts, by the customer, the day it

18 happened, the crew, what actually it took to resolve it.

19 Q. All right. But my question -- and I'll get to

13:51 20 that in a minute. But how do you keep track of the extent to

21 which a particular conductor and his crew ignore the

22 company's instructions?

23 A. I couldn't answer that. That's not my area.

24 Q. Do you know if anybody keeps track of that?

13:51 25 A. I couldn't tell you. The conductors don't work
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1 for me. So I don't know if anybody else is or not. I mean,

2 that's not something that I have to concern myself with,

3 so...

4 Q. Right. Would anyone else have access to the data

13:51 5 to be able to keep track of that, besides you?

6 A. Everybody that can get into the computer system

7 can do that. I mean, the MTOs and —

8 Q. Right.

9 A. — Steve George.

13:51 10 Q. Okay. But you've never seen a report to show

11 which conductors are better at following the company's

12 instructions on placing cars on a — on a first-received

13 basis?

14 MR. DeBERRY: Objection; form.

13:51 15 A. No.

16 Q. (BY MR. PENNINGTON) Okay. All right. Now, you

17 said that there are statistics kept per customer. Are these

18 statistics that are kept by this same RMI software program

19 that you like so much?

13:52 20 MR. DeBERRY: Objection; form.

21 A. Whether I like the software or not, that's beside

22 . the point. But, no, it's not. It's a database that Steve

23 George actually —

24 Q. (BY MR. PENNINGTON) Okay.

13:52 25 A. — created for us to monitor how we take care of
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1 our customers.

2 Q. Okay. So he wrote the program for that, or he —

3 or is it a matter of him using some software that's out there

4 to keep statistics?

13:52 5 A. Yeah. He built it into some of Microsoft's

6 software.

7 Q. Okay.

8 A. But there's tables to —

9 Q. All right. When did he start doing that?

10 A. No, I better not say. No, that was just...

11 Q. To your knowledge — to your knowledge, when

12 did he start —

13 MR. DeBERRY: That was actually a factual

14 question.

13:52 15 A. I want to say we've had it for a couple of years-.

16 Q. (BY MR. PENNINGTON) Okay.

17 A. But I couldn't tell you how long.

18 Q. Do you get to see the results of this tabulation?

19 A. Yes.

13:53 20 Q. Okay. And is there — are there statistics that

21 have been kept on the service provided to my client, PCI?

22 A. I. don't — couldn't tell you if it was just

23 specifically them; but, yes, they are in the database.

24 Q. Okay. Well, as far as you know, is he keeping

13:53 25 statistics on all customers?
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1 A. Yes, they are on all customers. On every call

2 that we get in, it's logged in this database.

3 Q. Okay. As far as you know, is Mr. George doing —

4 continuing to do that this month?

13:53 5 A. This month? Yes.

6 Q. Is it current? I mean, is he keeping it

7 current —

8 A. Yes.

9 Q. — as far as you know?

13:53 10 Okay. I'm going to ask you something I've

11 already asked you, but I want to make sure that — that I can

12 eliminate a whole series of questions here.

13 It's my understanding that the MTO and the

14 conductors decide what cars are placed with each customer

13:54 15 each spot, correct? You just — your office just provides

16 the information on what cars are there and how long each one

17 is there and the order of how long they've been there, oldest

18 to youngest. But you don't send them a list saying: Spot

19 these six or 10 cars at this customer's next spot?

13:54 20 A. The only time we send a list down is when a

21 customer specifically orders a car in.

22 Q. Okay.

23 A. And then we have to tell them that information.

24 And then we give it —

13:54 25 Q. Now, how do you —
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1 A. — to them.

2 Q. Okay. Did you finish? Are you finished? I. don't

3 want to cut you off.

4 A. No, you can keep — keep on.

5 Q. Okay. Thank you.

6 A. Take off.

7 Q. Okay. So how does — how does the — how does the

8 MTO and the conductors know that cars are ready to pick up on

9 a customer's track, such as PCI's?

13:55 10 A. When they release them, we can either call them

11 on the cell phone, or we send a fax down to the yard office

12 and —

13 Q. Okay.

14 A. — tell them there that they are.

13:55 15 Q. So somehow — is it the MTO that you communicate

16 with?

17 A. Yes.

18 Q. Are you the one that communicates?

19 A. Me or the dispatcher or the clerks, either one.

13:55 20 Whoever —

21 Q. Okay.

'22 A. — picks up the telephone and takes the release.

23 Q. All right. So you don't — you don't have

24 somebody specifically on your staff in charge of — of

13:55 25 communicating to the MTO whether cars have been released or
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1 what special instructions there are? Anybody — any of seven

2 people can do that?

3 A. That's correct.

4 Q. All right. Why is — why have you not centralized

13:55 5 that function to one or two people? Why — why do you let

6 any of seven people do the same thing?

7 A. Well, when you -- when we say "any of seven

8 people," we figure four of them work nights. So during the

9 daytime, there is only three of us in the office.

13:56 10 Q. Okay.

11 A. So the dispatcher is running, dispatching trains

12 and taking phone calls. I'm taking care of my business, and

13 the clerk is taking care of her business.

14 Q. All right.

13:56 15 A. So when somebody picks up the telephone, it's just

16 easy for whoever has it, to keep right on going and calls

17 them and be done.

18 Q. And what record is —

19 A. But that's policy that don't pertain to — you

13:56 20 know, why we don't do something is not — it's irrelevant.

21 It's not — it don't make no difference on how we do it, as

22 long as it gets done.

23 Q. Okay. I understand what you're saying.

24 When you say that's the — the — your

13:56 25 . policy to do it that way, is that — is that a written
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1 policy; or is that just how you do it?

2 A. That's just how we do it.

3 Q. Okay. There's no written policy —

4 A. No.

13:56 5 Q. — for me to look at?

6 And — and you -- the company has a lot of

7 policies that aren't written down, right?

8 A. That's correct.

9 MR. DeBERRY: Objection; form.

13:56 10 A. That is — that's correct.

11 Q. (BY MR. PENNINGTON) And — and we've talked about

12 some of those policies today?

13 A. Yes.
\

14 Q. All right. To what extent, if you know, does a

13:57 15 conductor have the authority to — to honor customer requests

16 for specific cars?

17 A. If -a conductor pulls into an industry and the guy

18 comes out — the foreman comes out and says — the foreman

19 comes out and says: I need this car and this car. The

13:57 20 conductor is going to do it, and he'll note it on his time

21 slip or just do it and — and we'll worry about the — what

22 ramifications later. You know, we've got to take care of the

23 customer, No. 1, and then all the other stuff is going to be

24 taken care of later.

13:58 25 Q. Okay. So you're saying the conductor can receive
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1 oral communications from a customer and make a change in how

2 he was going to spot cars, make a change in whether to spot

3 the oldest cars first?

4 A. Yes.

13:58 5 Q. Okay. Is there anything in writing that you have

6 at your company that says that?

7 A. I don't — I don't believe so.

8 Q. Okay.

9 A. There might be. I don't know.

13:58 10 Q. And is that — is that the way that you do

11 business with PCI?

12 A. We have in the past. We don't no more.

13 Q. Okay. When did that change?

14 A. We changed it — seven or eight months ago, it

13:58 15 went to all faxes now or e-mails between'me and Mr. Hazard.

16 Q. Now, with your understanding of this policy, what

17 level of — what level of person at a — at a customer's

18 place can tell you to bring a certain car?

19 A. Tell me or the conductor?

13:59 20 Q. The conductor, yeah. Thank you.

21 A. I couldn't tell you. I'm not down there, so I'm

22 not —

23 Q. Okay. So could a — could the guy doing the

24 yard — mowing the yard —

13:59 25 A. No.
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1 Q. — do that?

2 A. No.

3 Q. Okay.

4 A. It would have to be somebody unloading the cars.

13:59 5 Somebody the conductor knows. You get to know your customers

6 out there and you know who to talk to and who not to talk to.

7 Q. So you're saying it couldn't be just anybody that

8 was employed by the customer?

9 A. Right.

13:59 10 Q. It would have to be somebody who unloaded cars; is

11 that what you said?

12 A. Unloaded cars or somebody you had daily contact

13 with.

14 Q. And you have nothing in writing at the company

13:5? 15 that — that states that policy?

16 A. Not that I'm aware of.

17 Q. How do you receive — is it different — with

18 regard to PCI, is it different at night versus in the daytime

19 as to what sort of instructions you can get for specific

14:00 20 cars?

21 A. Is what different? I'm not —

22 Q. How — how they are allowed to order special cars.

23 A. PCI faxes it up to the office. And if they have a

24 special car that they're wanting us to spot in, then we relay

14:00 25 the information.
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1 Q. Okay. So whether it's daytime or nighttime, you

2 require something in writing from PCI?

3 A. That's right.

4 Q. Okay. And then before you went to this written

14:00 5 instruction deal, was there any difference in how it worked

6 in the day and the nighttime --

7 A. No.

8 Q. — that you remember?

9 A. It was all verbal before we went to the written

14:00 10 instruction.

11 Q. Okay. Now, how do you know that? If you're not

12 the one switching the cars during the night, how do you know

13 that it was the same?

14 A. Because when they call and release the cars, they

14:01 15 tell us whether — if they have anything special, they call

16 and tell us then: We got these released and let's spot these

17 in.

18 (Exhibit 3 marked & attached.)

19 Q. (BY MR. PENNINGTON) Okay. Let me show you what

14:01 20 I'm going to mark as Deposition Exhibit 3. Do you recognize

21 that document?

22 A. That's their — PCI's release they fax in to us.

23 Q. Okay. Is that the form that has always been used,

24 in your experience, for PCI to release cars?

14:02 25 A. I couldn't — like I said, we used to -- they used
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1 to call in. So I don't know how long they've been using this

2 form.

3 Q. Okay. To the extent they've done it in writing,

4 has it always been on this form?

14:02 5 A. I couldn't tell you if this form has changed or

6 not. I don't — I mean, it — it might have changed. It

7 might have been the same form they've used for however long

8 they've been doing it.

9 Q. Okay. Are you just not familiar with that form?

14:02 10 A. I'm familiar with this form.

11 Q. All right. Is that the same —

12 MR. DeBERRY: Can — can — can I be clear?

13 Are we talking about the form or the specific notations that

14 are on —

14:02 15- MR. PENNINGTON: The form.

16 MR. DeBERRY: — on Exhibit 3?

17 MR. PENNINGTON: We're talking about the

18 form. I mean, this is just some random —

19 MR. DeBERRY: Okay.

14:02 20 MR. PENNINGTON: This has no meaning to the

21 case.

22 MR. DeBERRY: But you're not — okay.

23 MR. PENNINGTON: This document has no

24 meaning to the case. It's a form.

14:02 25 MR. DeBERRY: Okay. That's right. Because
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1 it's got lots of car numbers and —

2 MR. PENNINGTON: It does.

3 MR. DeBERRY: — stuff on it and dates.

4 Q. (BY MR. PENNINGTON) Is this also the form that —

14:02 5 that is used to — when special cars are ordered in writing,

6 is it — is it put on a form like this?

7 A. That, I couldn't say. It seems like I've seen

8 another one that comes up, like a cover sheet of some type,

9 .that it has it on there. But, like, what you see on this

14:03 10 form, they've got special instructions on the bottom down

11 here that the car needs to be turned around, so yeah.

12 Q. Right. Okay. So you don't know whether this form

13 is the one that is typically used to order special cars?

14 A. That's right.

14:03 15 Q. Who would know that?

16 A. I — I'll know it if I get it at the office —

17 Q. Oh, okay.

18 A. — and look at my paperwork. But you guys have

19 got to remember, I look at thousands of pieces of paper a

14:03 20 day. We have a bunch of different customers, so...

21 Q. Yeah, you and me both. Okay. I understand.

22 . Let me ask it this way: When they — when

23 you get a request for a special car, is it -- is it on the

24 same form where they've written the cars that they're

14:03 25 releasing?
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1 A. I believe it's on the cover sheet that comes with

2 this. But like I said, I'm —

3 Q. So it comes — it comes —

4 A. If — if he has — if he has room for it on here,

14:04 5 I'm sure they're going to put it on here. Like this one

6 here, he wouldn't have room to put six more cars on it. He'd

7 have to have something else with it.

8 Q. But it all comes as one document?

9 A. Right, whether it's one or two pages.

14:04 10 Q. Okay. And that's always — that's always the way

11 it's been, as far as you can recall?

12 A. It's been that way for the past — whenever we

13 went to the faxes, when we started faxing everything. Used

14 to, a lot of stuff was verbal.

15 Q. Okay.

16 A. There was a lot of verbal stuff going on for a

17 long time.

18 Q. Okay. So are you saying that — that this — that

19 they didn't -- they didn't communicate with you in writing

14:04 20 prior to eight months ago?

21 A. On some stuff, but it wasn't a hundred percent.

22 Now we're trying to do a hundred percent in writing, where if

23 they have something going on, need something special, we get

24 it in writing.

14:04 25 Q. So what was -- what was in writing prior to eight
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1 months ago?

2 A. The same thing: I'd have to pull the file, I

3 mean. It's -- like I said, they might have been faxing this

4 in to us eight months ago.

14:04 5 Q. Okay. Or they could have been faxing that to you

6 for the last six years, couldn't they?

7 A. That's right.

8 Q. And, so, are — is your testimony that before

9 eight months ago, they never ordered special cars in writing,

14:05 10 it was always oral?

11 MR. DeBERRY: Objection; form.

12 A. It was both.

13 Q. (BY MR. PENNINGTON) Both, okay.

14 Do you require that any of your other

14:05 15 customers order special cars only in writing?

16 A. Yes.

17 Q. Okay. Do you require that they all do that?

18 A. Yes.

19 Q. Okay. And is that a company-wide policy that

14:05 20 y'all instituted eight months ago?

21 A. I don't know when we instituted it; but, yes,

22 we've recently done it here. We've been working on it for

23 the past year or so.

24 Q. Okay. So within the past year, you've said to all

14:05 25 . of your customers: We won't take requests for special cars
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1 except in writing?

2 A. No. Because some customers just are not going to

3 fax. I mean, I have some customers that won't e-mail. They

4 like to pick up the telephone and call you, I mean. It's

14:06 5 just every -- every customer is different, so...

6 Q. Okay. So there are some customers who you — you

7 move special cars for them without them requesting it in

8 writing?

9 A. When all else fails, to keep them happy, we do.

14:06 10 Q. Okay. And that's true today?

11 A. Yeah, it's true today.

12 Q. Okay. But you have a — you have a company-wide

13 policy that you only move special cars if it's requested in

14 writing?

14:06 15 MR. DeBERRY: Objection; form.

16 Q. (BY MR. PENNINGTON) Is that the policy?

17 MR. DeBERRY: Same objection.

.18 A. There's not anything actually written as far as

19 this is what we're going to do. This is just something we

14:06 20 had — we had talked about, and we just started doing it.

21 There's not instructions anywhere.

22 Q. (BY MR. PENNINGTON) Okay. . But you enforce it

23 against some customers, but not all customers?

24 A. No, we enforce it against all customers. By the

14:07 25 same token, if a customer is not going to do it and they want
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1 their cars, of course, we're not going to hold somebody's

2 cars back just because they're not going to fax a piece of

3 paper.

4 Q. Okay. So why — and why — why are you

14:07 5 disagreeing with me that you don't enforce the policy in that

6 situation? You're — you're moving a special car without

7 requiring that they ask you to do so in writing.

8 A. Right.

9 Q. But for PCI, my client, you won't do it unless

14:07 10 it's in writing?

11 A. We were in the past. Then we — then we stopped

12 doing it, like I say, six or eight months ago.

13 Q. Okay. For my client right now, you won't move a

14 car — you won't move a special car unless it's in writing?

14:07 15 A. That's correct.

16 Q. And by "special car," I mean — you understand I

17 mean a car that's not the oldest car?

18 A. Right, unless in writing.

19 Q. A specific car.

14:07 20 A. A specific car. If he wants a specific car, we

21 need it in writing.

22 Q. That's a special car, —

23 A. Right.

24 Q. — right?

14:08 25 Has anyone at PCI ever told you that a man
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1 named Mario had authority to ask for specific cars?

2 A. Not to my knowledge.

3 Q. Okay. Has Randy Gaston, on -- on several

4 occasions, told you that the only people that can ask for

14:08 5 special cars are he and Gary Hazard?

6 A. He has in the past six or eight months.

7 Q. Okay. But you're -- you're saying he never told

8 you that before eight months ago; is that your testimony?

9 A. Yes.

14:08 10 MR. DeBERRY: I'm sorry. Who did you say it

11 was, besides Mr. Gaston?

12 MR. PENNINGTON: Gary Hazard.

13 MR. DeBERRY: All right.

14 Q. (BY MR. PENNINGTON) All right. Now, you — you

14:09 15 mentioned that there is a confidential demurrage agreement

16 between FWWR and PCI, correct?

17 A. Yes. There was.

18 Q. Okay. And is it your understanding that agreement

19 is no longer in effect?

14:09 20 A. That's correct.

21 Q. Who told you that?

22 A. Who told us the agreements weren't in effect?

23 Q. Right.

24 A. Mr. George told me.

14:09 25 Q. Okay. When did he tell you that?
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1 A. Six weeks ago.

2 Q. Do you have a date?

3 A. No, sir, but...

4 Q. Did he tell you why it was no longer in effect?

14:09 5 A. Because the lawyer said it was no longer in

6 effect.

7 Q. Do you -- when you — so — so you — you're

8 proceeding on the assumption today that there is no contract

9 between PCI and the railroad, —

14:10 10 A. That's correct.

11 Q. — correct?

12 Okay. And did you -- do you understand that

13 under the agreement, the demurrage was not charged for until

14 the fifth day?

14:10 15 MR. DeBERRY: Objection. Go off the record

16 for a second.

17 (Off-the-record discussion had.)

18 MR. DeBERRY: We've been off the record —

19 this is Richard DeBerry for Fort Worth & Western Railroad —

14:11 20 discussing an issue with regard to objections for the line of

21 questioning dealing with the confidential demurrage

22 agreement.

23 And I believe the agreement is that I

24 have a running objection with regard to questions involving

14:12 25 the confidential demurrage agreement, that the witness'
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1 answer — answering any of that line of questioning does not

2 operate as a waiver of the confidential demurrage agreement;

3 it being the Fort Worth & Western's position that the

4 contents and provisions of that agreement are and shall

14:12 5 remain confidential.

6 MR. PENNINGTON: So agreed that — I'm

7 agreeing that you have a running objection.

8 MR. DeBERRY: Right.

9 MR. PENNINGTON: Substantively, I don't

14:12 10 agree with anything you've said, —

11 MR. DeBERRY: I understand.

12 MR. PENNINGTON: — with all due respect.

13 But I agree that you have a running objection to these

14 questions on the basis of that.

14:12 15 Q. (BY MR. PENNINGTON) Okay. To the extent that you

16 believe there was a contract that was in effect between PCI.

17 and — and the railroad, FWWR, do you believe that your

18 company had an obligation to use its best efforts to perform

19 under that contract?

14:13 20 A. Yes.

21 Q. And do you know whether that was the policy of

22 your company?

23 A. Yes, it —

24 MR. DeBERRY: Objection; form.

14:13 25 A. — was the policy.
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1 Q. (BY MR. PENNINGTON) That was the policy of your

2 company?

3 MR. DeBERRY: Same objection.

4 A. Yes.

14:13 5 Q. (BY MR. PENNINGTON) To use best efforts to

6 perform under that agreement?

7 A. Yes.

8 Q. Okay. Have you ever had any knowledge about what

9 PCI's obligations were under its lease with the Sylvania

14:13 10 Industrial Park?

11 A. No.

12 Q. Have y'all ever discussed that at — at PCI — at

13 FWWR? I'm sorry.

14 A. No.

14:14 15 Q. Were you a party to any negotiations of the — of

16 the demurrage agreement between FWWR and PCI?

17 A. Me and Richard Lesikar met with Randy and — I

18 don't know how long ago it's been. Right before that

19 demurrage agreement was put into place, we come over and

14:14 20 talked to them and —

21 Q. And Lesikar's position, again?

22 A. He's the Vice President of Marketing and Sales.

23 Q. Okay. So you negotiated — who -- who — who

24 wrote the demurrage agreement?

14:14 25 A. Richard Lesikar.
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1 Q. Is he still with the company?

2 A. Yes.

3 Q. So it's Mr. Lesikar's drafting that is contained

4 in that agreement?

14:15 5 A. Yes.

6 Q. And did he type the agreement?

7 A. Did he type it?

8 Q. Yes.

9 A. I couldn't tell you that. I wasn't there when

14:15 10 he — I'm sure he did. I mean, —

11 Q. Can he —

12 A. — I —

13 Q. — can he type?

14 A. Yes, he can type.

14:15 15 Q. Does he have a secretary who does some typing for

16 him?

17 A. We have a secretary upstairs. Now, I don't know

18 if — what she does for him. Like I say, I'm — that's not

19 my job, so. . .

14:15 20 Q. Okay. Prior to July 2003, had you read the

21 demurrage agreement?

22 A. Yes.

23 Q. And was it — was it your intent to honor that

24 agreement?

14:16 25 A. Yes.

271



127

1 MR. DeBERRY: Objection; form.

2 Q. (BY MR. PENNINGTON) Was it your intent, on behalf

3 of the company, to honor that agreement?

4 A. Yes.

14:16 5 Q. Were you at a meeting on March 2, 2004, attended

6 by Mr. Gaston and Mr. George and Mr. Martin?

7 A. No.

8 Q. Did you receive any memo or correspondence

9 regarding that meeting?

14:16 10 A. No.

11 Q. Do you know what was decided at the meeting?

12 A. No.

13 Q. Do you — have you ever seen any notes of that

14 meeting?

14:16 15 A. No.

16 Q. Do you know if there are any notes of the meeting?

17 A. No.

18 Q. Do you know what I'm talking about? Do you know

19 what meeting I'm talking about?

14:16 20 A. Yes, I know what meeting you're talking about.

21 Q. You just weren't in there?

22 A. I just was not involved in that meeting.

23 Q. Why were you not in that meeting; do you know?

24 A. It was out of my level. I mean, once it went to

14:16 25 Steve's and Mr. Martin's level, I mean — I mean, I'm low man
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1 on the totem pole here, so...

2 Q. Okay. Had anyone, as far as you know, at FWWR,

3 prior to March 20, 2004, ever said that they thought that PCI

4 was in breach of the demurrage agreement?

14:17 5 A. No.

6 Q. Did anyone from — has anyone from PCI ever told

7 you that they are not going to pay demurrage bills?

8 A. Yes.

9 Q. Who told you that?

14:17 10 A. Randy Gaston.

11 Q. On how many occasions was that statement made?

12 A. I couldn't tell you how many times. Several.

13 Q. Okay. What's the first time you remember?

14 A. Back when they first come in business. Back when

14:18 15 PCI first opened up on our railroad, so...

16 Q. When was that?

17 A. I — I don't know when they come in.

18 Q. Would that have been about six years ago?

19 A. Six years ago, that's pretty close.

14:18 20 MR. GASTON: Yeah, six years. '98.

21 Q. (BY MR. PENNINGTON) Okay. And at that time,

22 .Mr. Gaston told you that they were not going to pay any

23 demurrage bills?

24 A. That's correct.

14:18 25 Q. Okay. Has PCI paid any demurrage bills since that
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1 time?

2 A. Yes.

3 Q. What's the next time that he said he wasn't —

4 that PCI wasn't going to pay any demurrage bills?

14:18 5 A. I can't — couldn't tell you, I mean. Well, we've

6 had conversations, throughout the year, three or four

7 times, —

8 Q. All right.

9 A. — so...

14:18 10 Q. Well, when he — when he paid his first demurrage

11 bill for PCI, did you remind him of the fact that he had said

12 he wasn't going to pay his bills?

13 A. No. I wasn't — no, no.

14 Q. Why not?

14:19 15 A. That's not professional.

16 Q. Okay. All right. Can you remember any other

17 circumstances where he has told you that PCI is not going to

18 pay any demurrage bills?

19 A. No.

14:19 20 Q. Okay. Has anyone else told you that — strike

21 that.

22 . Has anyone, besides Randy at PCI, ever told

23 you they weren't going to pay demurrage bills?

24 A. No.

14:19 25 Q. Okay. Has anyone at the railroad told you that
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1 Randy told them that he wasn't going to pay demurrage bills?

2 A. Has anybody at the railroad told me that they —

3 he told them he was not going to pay them?

4 Q. Yes.

14:19 5 A. Yes, yes.

6 Q. Okay. Who told you that?

7 A. Okay. Richard Lesikar.

8 Q. Lesikar said that?

9 A. Yes.

14:19 10 Q. When did Lesikar say that?

11 A. It was back the same time we was having the

12 meetings. I mean, the — it's been within the last six

13 years. I mean, you're...

14 Q. Okay. Was this back when you first started having

14:20 15 a business relationship with PCI?

16 A. I can't remember when Richard told me that, no.

17 Q. Okay. Can you remember what he said that Randy

18 said?

19 A. He said he'd wipe his ass with it and send it to

14:20 20 him.

21 Q. Okay. And when — but you don't remember when

22 that —

23 A. The date was, —

24 Q. — was said?

14:20 25 A. — like I said, three or four years ago. I don't
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1 pay much attention to -- I...

2 . Q. Okay. What were the specific words that Lesikar

3 attributed to Randy Gaston?

4 A. That basically Randy Gaston said he would wipe his

14:20 5 butt with it and send it up to him — send it to him — send

6 it back to him.

7 • Q. Okay. Did he indicate whether or not there would

8 be a check with the soiled invoice?

9 A. No.

14:20 10 Q. Okay.

11 A. No, Richard did not say that. I —

12 Q. Okay. Is there anything that was said besides

13 what you said?

14 A. Not that I'm aware of.

14:21 15 Q. Okay. But you took that to mean that he wasn't

16 going to pay any demurrage charges?

17 A. That's correct.

18 Q. All right. That's your interpretation of it?

19 A. That's my interpretation.

14:21 20 Q. All right. And you don't know when that

21 conversation occurred?

22 A. No. It's -.- like I say, it's been in the last two

23 or three, four years. I couldn't tell you when.

24 Q. All right. Did — was there any discussion at the

14:21 25 time amongst anyone at the railroad that: Oh, well,
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1 they're — they've just breached our agreement?

2 A. No.

3 Q. Did that even occur before — I'm sorry. Strike

4 that.

14:21 5 Did Mr. Lesikar convey that — that

6 statement to you before this new agreement was entered into

7 in August of 2001?

8 A. That, I couldn't tell you. I'm not a — that's

9 above me on my level. I'm not involved on when the agreement

14:22 10 gets puts in place. I'm not going to even revoke them or

11 anything else.

12 Q. Okay. I — I misunderstood. I thought that you

13 and Mr. Lesikar went to —

14 A. — went to the meeting with Randy before that, —

15 Q. Okay. And —

16 A. — right.

17 Q. — was that in August 2001?

18 A. I believe that was the same time we had the

19 meeting.

14:22 20 Q. Okay.

21 A. As far as —

22 Q. If our records —

23 A. — the letter of agreement goes, the — that's

24 a -- well, that's Richard Lesikar's job, to put them in.

14:22 25 Q. I — I understand. But that's not what I'm asking
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1 you. What I'm trying to get to is whether August 2001 is

2 when Mr. Lesikar drafted this agreement you were telling me

3 about.

4 A. I can't tell you the date. What date was it

14:22 5 effective?

6 Q. Okay. It's August the — August 2001 is the date

7 of the agreement. But does that sound about the time —

8 right for about the time you and Lesikar went and talked to

9 Randy about an agreement?

14:23 10 A. I believe so.

11 Q. Okay. Now, my question —

12 A. We're about to get there.

13 Q. The conversation about what Randy was going to do

14 with the demurrage bill, do you know whether that occurred

14:23 15 before or after this August 2001 agreement was signed?

16 A. I would say it happened before.

17 Q. Okay. All right. Any other conversations you've

18 ever heard about from anybody where Randy said he wasn't

19 going to pay demurrage bills or statements made that you —

14:23 20 you interpreted that he wouldn't pay demurrage bills?

21 A. No.

22 Q. Okay. Do you know anything about the — the

23 timing of the railroad's decision as to when to terminate the

24 confidential demurrage agreement?

14:24 25 A. No.
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1 MR. DeBERRY: Objection; form.

2 Q. (BY MR. PENNINGTON) That was a pretty bad

3 question, but...

4 What is bunching?

14:24 5 A. What is bunching?

6 Q. Yes, in the railroad.

7 A. The — when Class 1 railroads — cars gather on

8 their line in one spot and they deliver them to a short line

9 all at one time or to a customer at — all at one time.

14:24 10 Q. Does that ever occur in your relationship with PCI

11 where they get a whole bunch of cars at once?

12 A. I don't monitor the shipments on the other

13 railroads, so I couldn't tell you if it's — why — what the

14 reason is they're getting —

15 Q. Okay.

16 A. — 10 or 12, 15 at a time.

17 Q. Does bunching cause large quantities cars to — of

18 cars to arrive at your yard at the same time?

19 A. If they were bunched, it would.

14:24 20 Q. Okay. Does you — do you have any control over

21 that?

22 A. . Nope.

23 Q. Does PCI have any control over it?

24 A. Nope.

14:25 25 Q. At about the time of this March 2, 2004 meeting
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1 that I asked you about, were you asked to review this

2 July 2003 demurrage bill we've marked as Exhibit 1?

3 A. I don't believe so.

4 Q. But you — you know what meeting I'm talking

14:25 5 about? I think you said you knew that Gaston met with Martin

6 and George on about March 2nd, 2004.

7 A. Right.

8 Q. Okay. You weren't in that meeting?

9 A. That's correct.

14:25 10 Q. And my question is: Either right before or right

11 after that meeting, were you asked to look at that bill and

12 give your opinions on it?

13 A. That, I couldn't answer, honestly. We look at

14 bills all the time, and I don't remember —

14:26 15 Q. You don't remember that one?

16 A. Huh-uh. We look at them all the time, so it's

17 not -- as far as this specific bill, no, I couldn't tell you,

18 honestly, one way or the other.

19 Q. Well, would it be fair to say, then, that you

14:26 20 don't remember Mr. George or Mr. Martin, or anyone else,

21 coming to you and saying: We want you to look at this bill

22 and analyze it and see if it's a good bill?

23 A. If I was going to be fair, I would say, yes, they

24 did come ask me to look at it.

14:26 25 Q. Okay. What did they say?
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1 A. That's what I'm saying, "if." If they did.

2 Q. If?

3 A. Yeah, that's what I said. I don't know that.

4 Q. But you just don't remember that?

14:26 5 A. Right.

6 Q. Okay.

7 A. Yeah, I don't.

8 • Q. That's fair.

9 So you don't know whether, for example, full

14:27 10 spots of cars were delivered on each of the days between

11 July 1st and July 15th, 2003?

12 A. Sitting right here today?

13 Q. Yeah.

14 A. No. But I can go to the office and pull the

14:27 15 records and show you that —

16 Q. But you've never —

17 A. — it's like that.

18 Q. You don't recall ever being asked to do that?

19 A. No, I don't recall.

14:27 20 Q. Okay. We talked a little bit this morning about

21 demurrage bills to PCI back in '98, '99, and 2000. Do you —

22 do you now recall that there wasn't a single demurrage bill

23 sent to PCI for that three-year period?

24 A. That's — I'd have to go back and check. I

14:27 25 couldn't tell you if there were — sitting here today, I
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1 can't tell you. I mean, —

2 Q. Okay.

3 A. — that's too long ago.

4 Q. Okay. What has been — how good a relationship

14:28 5 have you had with Gary Hazard and Randy Gaston over the

6 years?

7 A. A good relationship.

8 Q. When your -- when your switching crews or your --

9 I guess your conductor fails to switch cars on an oldest car

14:28 10 basis, do they generally have an excuse for — for doing

11 that?

12 MR. DeBERRY: Objection; form.

13 Q. (BY MR. PENNINGTON) Do they usually give you an

14 excuse?

14:28 15 A. They give the MTO the excuse. They don't give me

16 the excuse, no, so...

17 Q. Back in July 2003, how many — how many crews did

18 you have working?

19 MR. DeBERRY: Objection; form.

14:29 20 A. As in the whole railroad, or at Hodge yard or --

21 Q. (BY MR. PENNINGTON} Well, in — in Fort Worth.

22 A. In Fort Worth in July of 2000, probably four,

23 maybe five.

24 Q. Okay. Do each one of these crews have their own

14:29 25 engine, or at least one engine?
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1 A. No, no. They work different shifts.

2 Q. Okay. Do you know if you had any engines in

3 service or out of operation between July 1st and 15, 2003?

4 A. No. That's not my — part of my duties.

14:29 5 Q. So you don't have any records to show — in your

6 office to show when engines are out of service?

7 A. Not in my office, no. Not back then.

8 Q. And — but you acknowledge that customers don't

9 owe demurrage when — when it's a result of not getting a

14:30 10 spot which is a result of an engine not working?

11 . A. Right. If it's a service failure like we

12 discussed a while ago, there is credits that are given and

13 taken to them.

14 Q. So is that another example of how — of — of a

14:30 15 situation where you might send out a demurrage bill that —

16 that just simply isn't due because you don't know about an

17 engine being out of service?

18 MR. DeBERRY: Objection; form.

19 A. That — that's a broad question; but, yes, that

14:30 20 could happen.

21 Q. (BY MR. PENNINGTON) Okay.

22 A. It could happen.

23 Q. What records do y'all have at FWWR to show when

24 engines are out of service?

14:30 25 A. Well, here in the past six or eight months,.a year
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1 or so, we've — now we keep a locomotive log on — on records

2 of when a locomotive is in and out of service.

3 Q. Did you have that system in place in July of 2003?

4 A. I don't think so.

14:30 5 Q. Looking back at Exhibit 2, the old UP interchange,

6 how many cars will fit on the old UP interchange?

7 A. I couldn't tell you that right off the top of my

8 head, but 25, 30. It's a long track.

9 Q. And how many engines does it take to pull 20

14:31 10 loaded boxcars?

11 A. I couldn't tell you that. I'm not — I'm in the

12 office. I'm not out on the railroad.

13 Q. Okay. Is that something you would know if you

14 worked out in the rail yard as opposed to in a bank tower?

14:31 15 A. And doing the same job I'm doing right now?

16 Q. Right.

17 A. No, I still wouldn't know that, because I'm not

18 out there doing it.

19 Q. All right. Because you work at the top of a bank

14:31 20 tower in West Fort Worth, does it cause you to not know about

21 some things that go on in the yard?

22 MR. DeBERRY: Objection; form.

23 A. Cause me to not know? You're right, I don't know

24 what the heck is going on in the yard. You can be down in

14:32 25 the yard and not know everything that's going on in the yard,
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1 so...

2 Q. (BY MR. PENNINGTON) Okay. I'm not asking about

3 that. I'm asking about you. Do you find that you don't know

4 about things — some things that happen in the yard because

14:32 5 you're -- you — you're sitting in an office in a bank tower

6 in West Fort Worth?

7 A. Yeah, there's things that happen that we don't

8 know about; we find out after the fact.

9 Q. Do you know anything about some event where —

14:32 10 back in July of 2003, where Mario supposedly made an oral

11 request for one or more special cars?

12 A. The only thing I know about that is what — the

13 memo that I've seen come across on it.

14 Q. Okay. So there are internal memos about that?

14:32 15 A. No, just what — the same thing y'all have in

16 y'all's file.

17 Q. How do you know what I have in my file?

18 A. Well, the same thing everybody has in their files,

19 I guess. But there's communications between me and Gary.

14:33 20 Gary sent me the fax on it.

21 Q. Okay. You're talking about — you're talking

22 about memos between you and —

23 A. Right.

24 Q. — somebody at PCI?

14:33 25 A. Right.
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1 Q. Gary Hazard?

2 A. Right.

3 Q. All right. Are there any internal memos about

4 that?

14:33 5 A. No.

6 Q. None —

7 A. Not —

8 Q. — that you've seen?

9 A. — that I'm aware of.

14:33 10 Q. Okay. But you've seen the memos between you and

11 Gary, —

12 A. Of course.

13 Q. — right?

14 A. Yes.

14:33 15 Q. All right. And suppose — what is your

16 understanding of what Mario told somebody?

17 A. That's secondhand, I mean.

18 Q. I don't care. I'll take secondhand. I'll take

19 thirdhand. What have you heard?

14:33 20 A. That Mario went to the yard and requested that

21 cars be spotted —

22 Q. Well, who —

23 A. — around the shingle cars.

24 Q. Who did — I'm sorry. What was the rest of it?

14:33 25 A. Around the shingle cars.
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1 Q. Okay. Let's — let's say it again. Mario said —

2 I'm going to write down exactly what you heard.

3 Mario —

4 A. Mario went to the yard —• the way I understand it

14:33 5 now. See, I wasn't out there. Mario went to the yard and

6 requested other cars be spotted beside the shingle cars.

7 Q. When did that occur?

8 A. I'd have to look at the letter and -- to tell you.

9 I mean, it's all in that one month right there. I mean,

14:34 10 you're asking me days that...

11 MR. PENNINGTON: Okay. Is —- is there just

12 this one memo? Is there just one memo about it?

13 MR. GASTON: That's the only memo I know of

14 that they could be talking about.

14:34 15 Q. (BY MR. PENNINGTON) Okay. Is this the memo

16 you're talking about?

17 A. (Pause to review document.)

18 Yeah, it's the memo.

19 Q. Okay. So that's the only piece of writing that

14:35 20 you know about concerning this statement that Mario

21 supposedly made?

22 . A. That, and the e-mails that —

23 Q. That, and the e-mails.

24 A. Well, I mean...

14:35 25 Q. Okay. Tell me about the e-mails.
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1 A. Our statements, you know, from our — our

2 employees on what happened.

3 Q. Okay. Has there — is there a statement that one

4 of your employees has made — one or more of your employees

14:35 5 have made about some conversations with Mario?

6 A. Not that I know of.

7 Q. Okay. Well, why did you tell me —

8 A. I don't guess I understood the question, then.

9 Q. Okay.

14:35 10 A. Repeat it. Hey, —

11 Q. All right.

12 A. — I'm as tired as you are.

13 Q. Okay. No, I'm not tired at all.

14 A. Well, you're a better man than I am if you ain't

14:36 15 tired.

16 Q. Oh, no, no, I'm — I'm not. I just — I just do

17 this nonsense all day, every day. I'm used to it.

18 A. Like I say, you're a better man than I am.

19 Q. Okay.

20 A. There were —

21 Q. It looks to me like —

22 A. — there were some letters from Vern Colbert and

23 our trainmasters on what happened regarding this letter.

24 Q. Okay. Where are those documents?

14:36 25 A. The — Steve George has a copy. I assume you have
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1 copies.

2 Q. Okay. Have those statements ever been provided to

3 PCI?

4 A. That, I couldn't tell you.

14:36 5 Q. Okay. Did you ever ask whether PCI had seen these

6 statements?

7 A. That's none of my — my business.

8 Q. Who asked that the statements be prepared?

9 A. Vern Colbert, wanting to know exactly what

14:36 10 happened.

11 Q. Okay. All right. So you were told — I may have

12 missed this. Who told you what Mario said?

13 A. Told me the statement from the MTO and the — I

14 think — I think it was the MTO — the two MTOs that made

14:37 15 statements on it.

16 Q. Okay. What are their names?

17 A. Rick Timmis. And I'm not sure of the — I believe

18 it was David Worden, the other one.

19 Q. Okay. And the gist of it was that Mario went to

14:37 20 the yard and requested that other cars be spotted besides

21 shingle cars?

22 A. That's the gist of it.

23 Q. Okay. How many conversations do these statements

24 refer to by Mario?

14:37 25 A. I don't know. Two or three times. That's just a
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1 guess.

2 Q. Okay. So you think the statements say Mario said

3 that two or three different times?

4 A. Yeah. It came — come up — come up more than

14:38 5 once, and requested it. And like I say, this is all hearsay,

6 so... I wasn't down there.

7 MR. PENNINGTON: Okay. Let me — could we

8 take a little short break? I think I'm just about —

9 MR. DeBERRY: — to understand this?

14:38 10 MR. PENNINGTON: Well, no. I think I'm —

11 I'm finished with my — my questions, so I just need to talk

12 to my client for a minute and see if we can wrap it up.

13 MR. DeBERRY: Yeah, let's take a break.

14 (Break taken 2:38 to 2:45 p.m.)

14:46 15 MR. PENNINGTON: I'll pass the witness.

16 MR. DeBERRY: I reserve my questions for

17 trial.

18 (Off the record at 2:46 p.m.)

19

20

21

2 2 . . . . .

23

24

25
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5
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9
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12 sworn by the officer and that the transcript of the oral
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15 That the deposition transcript was submitted on

16 June 28, 2004, to MR. MR. DeBERRY, Attorney of record for the
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3 I further certify that I am neither counsel for,

4 related to, nor employed by any of the parties or attorneys

5 in the action in which this proceeding was taken, and further

6 that I am not financially or otherwise interested in the

7 outcome of the action;

8 Further Certification requirements pursuant to the
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10 Certified to by me this the 28th day of June,
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13
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14 CSR Expiration Date: 12/31/05
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5 MR. PENNINGTON, Attorney for the Plaintiff;
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9 Certified to by me this the day of
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