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| INTRODUCTION
‘These Qpening- Comments are submitted on behalf National Grain and Feed As-
sociation and 39 other organizatidns representing various faceté of the agricultural prb-
duction énd processing community (“Agricultural Commenters”), as described more fully

in-Appendix Al

! Some of the organizations participating in these Opening Comments also are participants in Joint
Written Comments being submitted on behalf of a diverse groups of organizations (American Chemistry



The‘ Opening Comments are intended to assess the rules proposed by the Board in
its D_eéision of July 28, 2006 in this proceeding (“Decision”) as those rules are viewed by
the Ag‘ricultufal Co’mn‘mnte’rsf Rail service has always been e_sseﬁtial to the marketing
énd su‘ccessful‘producﬁon of .agricul'tural commodities and products. Rail ratés directly
impact the entire 'gfain industry’ and are of increasing concern especially because of dou-
ble-digif rate increases that have been experienced recently. Increaséd rail rates have
fheir impac_t on ali segments of the agricultural c_ommunity, from farmer to grain elevator
to grain probessOr and t'o. the.'purchasers'of their prbducts. | |

The Agricultural Commenters recognize that economically healthy freight rail-
r@ads are in the intereét of all who reqﬁire their services. But the need for railroads to
eéfn adequate révénues should not be viewed in a vacuum or elevated above the right of
shippers to effective regula_toz;y relief when charged umeasonably high rates.

- The Bpérd has proposed that its rules be amended to now provide three méthods
for challenging rail rates: retention of thé‘existi_pg method for conﬁplaints using stand-
valOne costing (“SAC”); a less than full-SAC method.(“SSAC”) with many, but not all, of

| the com?lexiﬁes and costs Qf a SAC case; and a.three-benchmark method (“3-B”) for usé
in a limited number Qf instances, as explained below in more detail. ‘Although the Board
is to be commended for examining the vissue- of rate relief for smaller shipments, the Ag-
ricultural Commehfers are greatly disappointed that the proposed rules do not appear to

' offe_r the “simplified and expedited” procedures commanded by Congress and do not pro-

- vide realistic access to-a process to challenge unieasonably high rail rates for shippers

Council, et al.) that represent shippers of a wide range of commodities. This pleading is intended to stress
issues deemed of special significance to the Agricultural Commenters.

? Unless otherwise indicated in context, the terms “grain” and “grain industry” when used herein refer to
unprocessed grains as well as grain products.



su¢h as'those in t_he agricultural comrnlinity, unable to employ the SAC methodologies

designed by the Board for rate complaints by coal and similar high volume shippers.

II. USE OF RAIL TRANSPORTATION BY THE AGRICULTURAL COMMUNITY o
~ Virtually all agricultural bonnﬁoditics (ofher than cottoh)t are delivered by the
farmer to the first pbint of sale By'truck, While countfy eievators that act as seasonal
storage points and shippefs of crops to domestic aﬁd export markets tend to be the most _
common ﬁrsf point of sale, farmers also de‘liver grain directly to feed manufacturers, live-
-stock feeding operations, grain and oilseed processors and .other grain and oilseed users.
On the basis of recent data, railroads‘carr_'y abdut one-third of all commercial _(off_
farm) movemients of whole grains and oilseeds. Barges accoﬁnt for roughly 20% of .all
grains gnd oilseed movements (mostly moving into export xharkets) and trucks account
for the remainder of the commercial transportation market. While rail’s modal share has’.
declined over the last twenty-five years (in 1980 rail modal share was about 50% _Qf td_tal
.éommercial movements), the rail-served markets today are generally fof long-haul
movements that have few if any competitive alternatives to rail.

A. U.S. Agriculture Consists of Many Points of Production Deliveri@g Raw
_and Processed Products to Many Points of Con_sumption

Agricultural production; storage, shipping and processing locations form a net-
work for delivgry of grains, oilseeds and processed products from many pointé of origina-
tion to many destinations for}furthler processiﬁg or consumption, with points of produé-
tion and éonsumptiqn frequently separated by distances of 500 to 1500 miles. This is the
long-distance marketplace for agricultural Cémniodities,_ for which there is no goéd sub-
stitute for reasonably reliable and competitively priced raﬂ service. Yet, for many of |

_ these shipping and receiving points, volumes handled between any single origin-



| deStination iaair are small iii'comparison to other rail-served industries witii more concen-
trated. volumes. While railroads are pioviding rate and other incentives for the agricul-
tilr'al _rnarketplace to consolidate, there are practical reasons why egriculture will likely
i*emai_n more decentralized than virtually all other rail-served industries, in peirticular on

the production and grain origination side of the business.

B. The Vast Majority of Rail-Served Facilities in Agriculture
' - Are Served by a Single Railroad '

| With few exceptions, country elevator locations that still have rail service have
~access to only one carrier. While some of the large processing plants constiucted re-
cently have been built with a purpeseb ef being able to obtain service from dualvc'arriers, a
. majority of pidcessors also are limited to a single railroad f(_)f receipt of whole grains and
‘oilseeds and shipment of product. The same situation applies to other'. domestic receiving
- pciinis 'i”or grain products. .The important point -is_that, regardless of the size of the facil-
"ity', fQ_r iong-haul movements there geneially isa deérth of competition available to the
.sh_ilsp_er or receiver, and if the carrier fails to offer reasonable pricing, an absence of rate
- relief will resuit in exorbiiant costs paid by shippers and farmers or the serving railroad
inay in fact shut off the business it no longer wants by its refusal to proi/ide reasonable. '
economic access to available markets, using rate increases as a way to avoid meeting its
" common carrier service obligation. |

C. Agricdl.tilre Has a High Dependence on Branch and
Light Density Lines

Agricultural shippers have élways been dependent on branch or secondary line

service because those so often are the types of lines serving rural areas. As discussed be-



low, this characteristic of rail service to the agricultural community places agricultural
facilities at a disadvantage under recent Board decisions if rail rate relief is necessary.

D. . Elevator to Elevator Transhipment Does Not Provide
' a Realistic Competitive Alternative

Obtaining rgasonable re.gulatory reiief 6n rates isreﬁtremely important for agﬂcul-
ture in particular, because despite frecjuent argum_erﬁs to the contrary, elévator-to-elevatbr |
truck t_ranshipmfznis of grain to reach com’petitively-pricedse_rvice normally is not a vi.~ '
able economic alternative. For example, if two elevétors are located within 100 nﬁlc_s of
eéch other on different railroads, and one carrier is quoting competitive market rates in an
effort to attract business, and thé other cérrier méinfains substéntially higher rates, ihé
cost of loading out of one elevator, and trucking to the other elevator for shipment is.vir-_:
tually always prohibitive because of: .1). labor costs, 2) thé cost of grain elevation at the . -
shipping point, 3) cost of grain handling and receipt at the déstination elevator, and 4) the
truck fransportation between the two facilities. Such costs could easily be in the 'rang'e of
20-30 cents per bushel or more (representing as much aé 10% of the total value of the
commodity), meaning that the unConipétitive carrier would need to havé rates far in ex-
cess of the competition to lose grain volume, on the basis of “Uncompetitive” rates.

E. Location of Agricultura] Facilities Contributes to the Captivity
Problem in the Agricultural Sector

Country elevafors and other first pointbs of sale for producers are necessarily tied
to the areas of grain and oilseed prodﬁction in the U.S. To the extent such facilities con-
front uneconomic rates, moving the farm or the plant is not an option. But shifting loca-
tions, even for larger processing plants in response to inadequate service or uncompeti-

tive rail rates, is generally not a realistic proposition either. For instance, in the case of



| sdy_bean prdce_ssing plants, generally those faciliities have been located in éreas of iﬁgh
crop A;'-)roduction, with farr_her and elevator truck deliveries being an important part of in-
_ éoming volume, but usually require rail-received soybeans to full.y‘emplo'y the plant’s
‘capac.ity. On the ofhér hand; customers of soybean processing plants tend to be located
_ away from production points in markets such as feeding areas (high plains‘ area for cattle
feeding, and East énd Western U.S. for poultry, hog and dairy operations) or near popula-
ﬁon centers where soybean oil is_ t)fpically delivcred, m all cases requiring heavy reliance
on rail service. Feeding operations in many cases also have been located near population -
centers for efficient movement of méat and poultry in refrigerated units to major con-
éumption poihts. |
| This system of delivery for grains, oilseeds, soy prdducts and meat/poultry is
unliké__ly to change_in a systematic way because of the ov¢réll economics of the business
-and the pragniatic mandgement of busihessés at o'f near full capacity. What is more likely
{s that individual soy procgssing planfs will rerpain at the mercy ofa single carrier to
| maintain economic access into this system of fdod pfocessing and delivery to consumers.
While the wét corn milling industry (producing corn syrups and sweeteners) and the ﬂo.uvr
milling industry ha;/e plants that are located near both grain production points as well as
locations near population centers (réceiving grain by rail and often trucking orArailing
‘product to points of consumption 6r furfher érocessing), the fundamental economics of
* those businesses preciudes ariy reélistic possibility that a.plant or mill could operate effi-

ciently without reliance on rail service or relocate itself to obtain competitive and reliable

- rail service.



F.  Who Pays the Rail Freight Bill for U.S. Agriculture?

‘ US farm commodities, because they are bften produced in relatively low-
populated rural argas,‘ must utilize transportation services to reach p.oints’ of consﬁfnption-
and further processing. Because crop pric_es at boint of producﬁon are generélly set by
sﬁbtracting from destination value the poéts of transportétion frém origin (plus the origin .
elevator’s mark‘up)v, a very high proportion of the costs of transporting unprocessed ﬁeld_l
gfains ultirﬁatel'y is paid by the U.S. farmer in the form of .the'-cash prices that are offered
B m local mérkets, although elevatérs often‘are foré'ed tolabsvorb rail rate increases when
rates are raised after grgin is bought from the ptéducef. The fact that many final or near-
final délivery'points for commodities have alternative supply sources means -that 'higher
freight rates must be absorbed mostly by the origin as such costs cannot be successfully
pasSe_d forward_ through the marketing chain. Over time; elevators handling and sto;ing |
grain,v,and processors that are refining raw agricﬁlfﬁral brc;ducts for utilization in food
pfoductién activities, must make a margin'thét pays for.services renderéd and providés an
adequate incentive for re;investment :to at least maintain plant and equipment. Beyond
‘those marketing and processing margins, the transportation fr¢i ght bill, whether réil, truck
or' barge, becomes paft of the price mechanism that competitive’ly Bids for producér
grains at origin. One consequence of these conditions is that railroad rate increases often
have tﬁe éffect of traﬂsfening wealth from fafmer to railroad. To the extent the. market-

- place fails to provide for reéspnably c'omlpetitive rates from agricultural origins fo .desti-
‘nations, the sub-sector within U.S. agriculture -’that is subject to the most economic cost

from excessive charges is U.S. production agriculture. -



III. SHIPPING AND RECEIVING CHARACTERISTICS OF
GRAIN FACILITIES

Itis highiy relevanﬁ to this proceeding and the spec1ﬁc ruies proposed by the
"-Board to understand the nature of shipments from and to typical grain facilities. Ina
word, they ére extremely diversiﬁed'shipping patterns, with incoming shipments'to are-
ceiving facility thét,originate in small volumes froni an array of origins and oiutbou}nd‘ '
- shipments, espé;ially of processed products, reaching an even greater »fnultitude of desﬁ-
nations in relatively small quanti‘gies.

In the tables that.immediately follow, we present actual shipping vdlumes from
- seve_fal aétual agricultural facilities. As demonstrated by the exarﬁples, shipping facilities
have numerous separaté rates that are potentially challengeab]e ﬁnder eifher a3-Bora
SSAC complaint. However, these shipping volumes for each cc;mmodity from or to
specified points can be higbhly variable absolutely and across years. This vﬁriability is
~‘ic>aused by changes in crbpping_' patterns, shifts in livéstock broduction, weather patterfis
that create “good weather” surpiuses or “poor weather” deﬁcits for a region fof any given
- year and ﬂuctuatlons in market demand for a partlcular commodity. If an agncultural
shipper found a partlcular commodlty bemg shipped between two pomts that for a given
year appeared to fit within the narrow range of an optimal challenge under the proposed |
: 3-B Method, ther¢ is substantial uncertainty whether a similar shipment volume would be
fonhcbming in future years. Thus, the shipper or receiver that might bring a rate case
based upon historical shipmén_ts, even if successful, might find that the market would not
support such movements iﬁ the future, and winﬁing the case may offer little fnonétary |
| value that could be realized if rate litigation is protracted beyond a point of market utility

and not genuinely “expedited.”



Tablé 1-A

Example Shipping Facility

‘Commodity

Number of Destina- | Estimated Average Number of Rates or
tions Shipped to Annual Carloads per | Rte Groups per Des-
From this Origin Destination tination

Commodity 1 2 380 2 ‘

Commodity 2 7 1225 B

Commodity 3 4 612 6

Commodity 4 9 1636 8 J

Table 1-B

Example Shippin'g Facility

Number of Rates or

Commodity Number of Destina- | Estimated Average
tions Shipped | Annual Carloads Rate Groups Per
To/From This Per Destination Destination
Origin - _
Commodity 1 37 65 4
Commodity 2 100 60 -4
63 12 4

Commodity 3
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Table 1-C

Example Shipping Facility

. Commodity |

- Number of Destina- | Estimated Average

1-1436

Number of Rates or
tions Shipped Annual Carloads Rate Groups Per
To/From This - Per Destination Destination
. : , Origin ' -
-~ Commodity 1. 42 2to0 1157 1or2
' ' Av=118 .
. Table 1-D
Example Shipping Facility
Commodity Number of Destina- | Estimate Average | Number of Rates or
. tions Shipped Annual Carloads - Rate Groups Per .
To/From This Des- Per Destination Destination
tination ' ' '
Commodity 1 49 1-1301 1
|-~ Commodity 2 159 1-4

Not only does a typical grain origin ship to numerous d_estinations; but the ship- "

ments it makes are not susceptible of aggregation into a full SAC case. A faci]ivty ship- -

ping wheat ships east and west to export positions and domestic mills in different size

units depending on destination and carrier rate structure. Few of these shipments could

' realistically be combined into a single casé, yet the proposed rules assume they would or

- must be. The same is true of virtually all agricultural commodities and products, which,

for the most part, are shipped from the middle region of the United States to destinations

east; west, and south. While it fnight be possible to aggregate into a single SAC com-




plaint shipnients to two or three destinations that might be on exactly the éame liﬁés ofﬁ
railroad in close proximity of each othgr, the econbmics of SAC cases disallow wide-

| spread aggregation of origin-destination pairs. Thus, a full SAC presentétion is élindst_
certain to be “too costly, given the va'lueiof the case” for virtualiy any of the typical ori-
_gin-destination’ volumes shipped from an agricultural .fac.ility.

Tables l;A.t_hrough 1-D reflect data provided by members of one or more Agri-
| cultural Co@menters and are offered as tybic'al of outﬁound grain industry shipments.

. Inbound sﬁip'ments would have similar cha_racter-istics.} By.‘v;'ay of explanation, the col-
umn entitled “Number of Rates or Rate Groups per Destination” refers to the fact that it’_is
commonplaéé for cérriers to offer a variety of different rates, not all of Which necéséarily
wbuld be includcd in the same, if any, maximum rate complaint. For example, between
an}; ‘g_iven origin-destination pair, there may be rates applicable to single cars, multiple- |
cér units (e.g., 26 cars), and ﬁnit trains of 75 to 1.10 cars, rates for large and small'éafs, as
.well as rates applicable in private equipfnent or railroad cars. The resuh ishunbdreds of
separate potential small rate complaiﬁts from any giVén point.

By showing traffic volumes per destination, Tables 1-A through l;D-actually porﬁ .
tray a sinﬁpier array of rate case pdssibilities than actually may exisf. Further, we call at-
tention t§ the fact that th¢re generally afe several cormriodities shipped from the origin tob
a gi?eﬁ destination and each may be subject tb the last column depicting rate groups per
origin. Asa result, each origin-destination .pair lends ifself tovthe possibility of one or

more rate complaints involving volumes smaller than those shown for each destination.
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IV. ARGUMENT
A. Er_g_thﬂ
| The Board postures its Decision as one that “should helb provide shippers méanf
 ingful access to regulatory relief” from excéssively high rail rates. Decision, slip op. at
37. Far from providing “meaningful access to regulatory relief,” at least for shippers of _
relativeiy small volumes of freight moving from or to widely dispersed origins or destina-
.tions asis 'the case with most agricultural shipments, the Decision actually deprives ship-
pers of meaningful access td' regulatory relief and bp'laces thém in a worse positioﬁ than ét
present, if that is even imaginable.
It has been 26 years’since enacfmént of the Staggers Act which, although de-
'signed to give ‘railroadvs more rate-setting freedom than previously, r;evertheless prohib- .
itea unreasonably high rail rates. During the first 16 of thoée years, thé Interstate Com-
‘merce Commission (“ICC?”), th_e Board’s predecessor, failed to. estéblish a regulatory
framework tb govern challeﬁgeé of rail rate levels except for challenges involving high
d_ens'ity shipments between repetitive origins and dfc.stinations,‘ such as coal shipments be-
tween coal ﬁiincs and electric generating facilities. See Coal Rate Guidelines, Nation- . "
wide, Vl 1.C.C. 2" 520 (1985) (“Guidelines™), aff’d. sub. nom., Con&olidated Rail Corp. -
v. UrgitedrState‘s, 812 F.2d 1444 (3’d Cir. 1987). The principle adopted for “coal rate”
'challengés was Constrained Market Pricing (“CMP”). SAC, ahighly complex and
* costly analysis requiring the éomp'laining shipper to construct and demonstrate on paper a

hypothetical rail competitor for the traffic at issue, was the methodology offered to im-

plement CMP.



Its patience apparently exhausted with the ICC’s inability to devise guidelines" fnr
rate complaints invol\‘ringsmaller shipmenls, Congress in 1995 directed the newl)l-
created Board to “_estalblish- a simplified and expedited method for deterrnining ther -iea;
sonableness of challénged rail raltes in those cases in Which a full stand-alone cost presen-
tation is too costly, given the value of the casé.” 49 U.S._C. 10701(d)(3). The Board was -
instructed to do so l>y coinpleting the then-pending proceeding in Ex Parte No. 347 (Sub-
| No. 2) within one year. Consequently, on Decernber 27, 1996, the Board adopted alleg- |
T ‘edly “simpliﬁed and expedited” guidelines in Ral‘_e Guideli’nes — Non-Coal Proceedings, 1
S.T.B. 1004 (1996) (Simplified Guidelines). See icc Termination Act of 1995, Puli. L. |
No. 104-88, le9 Stal. 803 (1995) (“ICCTA”). The same legislation added a_l)rovision to
the rail transpoﬁation policy directing the Board to p'rovidé “expeditious handling and
resolution of all proceedings” before it, 49 U.S. C lOlOl(l 5), and to provide for expedl-
tious handling of rail rate challenges in particular, 49 U.S.C. 10704(d).
| As the Decision acknowledges, in the more than- 10 years since adoption of the |
Simplified Guidelines, no case challenging the reasonableness of a railroad’s rates has.
been decided under those.provisiOns. ShipperS'were leery about using thé procedures in
Sz‘mp]zﬁed Guideljnes not merely because they lacked a reasonable degree of outcome
predictabiilit)l, as the _Boérd acknowledges, but, to the extent foreseeable from the rules _ |
themsélves, appeared destined to produce a higher maximum permissible raie tllan would .
result from application of tlie SAC prncednres adopted in Coal Rate Guidelines, creating

the im'pre'sslon that small volume shippers could expect an inferior level of rate relief to

larger volume shippers.
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A]thoug_h the Decision claims'that the proposed “simplified” standards are de- |
4signe‘d to overcome the perceived Simplified Guidéline; shortcomings, that claim appears
- to be unrealiétic,‘parti'cularly insqfar as égricultural shipments ’aré concerned.
| As indicated above, fhe grain industry — shippers and regeivers of whéle grains as

wéil as dry and liquid grain productsb —1is characterized by diverse traffic patterns that are
the antithesis of the high density, single origin/destination movement pattern for which
'the SAC rate-setting methodology was designed in Guideline;. With éhipments between
_single origin/destinatidﬁpairs normally fewer than 500 'cafs per yéar, seldom ekceeding
I;OOO cars per year, and vinuaHy ne%/er excéeding 5,000 cars annuz.ally,vgrain facilitiés
simply do not générate the tormage nééeSsary to meet the high trafﬁc- densities essential
for a successful full SAC presentation, or necessary to justify a multi-million dollar in-
vestment in a full SAC rate complaint. Further, méﬁy gfain facilifties are located on low |
density rural branch lines or seco'ndar'y lines énd are likely to fail the Board’s inte?nal_
_ c_foss-subsidy tesis,’ plaéin_g SAC_feI’ief beyond their re:'::‘lch.3

Contrasted with the in_‘fe.asibility of rate felief under the SAC guidélines for virtu- |
ally any and' all grain Shipments is the growing need for_ such relief brought about by
sharp hikes in r_ailréad grain rates, partjcularly recently. Grain industry shippers report-a
_ frequént and increasing number of double digit rate increases during the past tWo years.
A recent government study show»s'b that there have been railroad rate reductions for coal,

" miscellaneous mixed shipments, and motor vehicles since 1985, compared with increased -

3. ' See PPL Montana, LLC v. Burlington N. & S. F. Ry., STB Docket No. 42054 (August 20, 2002),
aff’d. sub. nom. PPL Montana, LLC v. STB, 437 F.3" 1240 (D.C. Cir. 2006); Otter Tail Power Co. v. BNSF
"Ry., STB Docket No. 42058 (January 27, 2006).
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grain rates.* The gre_atesf increases in the percentége of rail tonnage traveiing at rétes |
ovér.300, percent of revenue/variable costs are occﬁning in rurai areas typiﬁéd by a high '
incidencé of grain Aoriginations.s

._Grain shippers have been amdng ‘the most vocal in bringing to the Board’s atten-
tion the absence_of effe‘cﬁve remedies for rates perceived by them as unreasonably high.
Itis extf_emely disappoinﬁng that the propdsed rules fail to bring about the Congression-
| ally mandated “simplified and expeditious” access to felief from unreasoﬁably high rail
rates that Was contemplafed by Céngress fqr sh‘ipr‘nentsﬁ such as those generated by'the.
“grain industry, where a “full stand-alone coét pr_ésentétion” is inevitably “too costly.” |

B. Shortcomings of the Proposed Rules

Thevsh‘oftcomings of the prqposed rules fall maiﬁly .'mto two categories: (1) 1ega1b
and practical limitations on eligibility,_and (2) limitations on relief and outcomes. This |
afgument will fdcus_ mainly on eligibility Iimitati‘ons as felevant to the grain indu_stry!to
.dvernonstrate that, as proposed by the Boérd, the eligibility rules fail to provide access for
that industry to a “simpliﬁe_d” altemaii_ve to a full SAC presentation, as required by the
'ICC.TA. NGF A and other parties to this pleading are participants in Joiht‘ Writte’n.Com-.
ments, td Which are appended the comments of Thomas D.v Crowley of L. E. Peabody & -
Associatés (“Crowley Comments”) and.the comments of G. W. Fauth, III of G. W. Fauth
& Assbciates (“Fauth ‘Comn‘nents”). The Joint Written Comments address eiigibility is-

~ sues and also illuminate a number of reasons why the measure of substantive relief possi-

¢ Freight Railroads, United States Government Accountability Office, Report No. GAO-07-94 (Oc-

tober 2006), Figure 4.
5 Ibid, Figure 18. See, also, STB Ex Parte No. 665, Rail Transportation of Grain (Notice of Octo-

ber 11, 2006) (“one category of rates examined by GAO — grain rates — diverged from the industry trends
. [of declining rail rates). According to the GAO report, the amount of grain traffic with comparatively high
‘markups over variable costs increased notably between 1985 and 2004”).
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| ble under the proposed fuies in non—SAC cases is impermissibly. The reasbns this plead-
ing foéusési principally on eligibility issues are to avoid unnecessary duplication of the
rélief discussion in the Joint Written Comments and, more to thé boint,- because it is
highly unlikely that the elvigibilit‘y standards proposed by the Board will allow grain in-
dustry members to pursue many, if any, cqmplaints for rate relief. - |
- One preliminary observation, however, is relevant to both the _¢_1igibility and out-

come issue.s.j The Decision-adopts as perhaps its central premise the assumption that the
"‘simpiiﬁed” relief mandéted'by Section 10701 (dj(S) must Be a permutation of “CMP,
with its SAC constraints,” to reflect the Board’s “preferred and the most accurate proce-
d.ur_e_ available for detérmini'ng the reaéonableness of rail rates where there is an absence ‘
df 'effective coﬁapetition.” Decisioﬁ, slip op. at 9. Howéveﬂ the ICCTA does not require
the use of CMP or SAC in the first instance and does not ;equire that ‘;simpliﬁed” proce-:

| dures be,cast_onl.y in the image of SAC principles. CMP and SAC are devices chcésen. by
.t'he ICCto imp]emeﬁt its maximurﬁ rate jurisdiction in proceedings involving high vol-
ume éhipmenfs (e.g., coal) between a répetitive Origiﬁ and destination, and not for traffic |

V_whichhas “sfarburst” characteristics. When an attempt was made to apply CMP and
SAC principles ’_(o widely diversified grain ’shipments, the effort failed for lack of traffic

| deﬁsity adequafe to support a sufficiently efﬁcient hypothetical competjtor.ﬁ _CMP and its

SAC component have been recognized judicially as the Board’s pefmz'ssible choice of a

“rate reasonableness test in the circumstances of specific rate complaints.” But it is an

6 McCarty Farms, Inc. v. Burlington Northern Inc., 2 S.T.B. 460 (1997); 3 S.T.B. 102 (1998)..
7 _ Burlington Northernv. ICC, 985 F.2d 589 (D.C. Cir. 1993).
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open question wheth_er SAC is an appropriate merits consideration in anyiforrn uﬁder"tﬁe
“simpliﬁed” procedures required by the ICCTA 2 o

It has been widely estimated that meaningful rate relief under the SAC gﬁideﬁhes '
Vnow is .realistically available to fewer thavm‘SO shippers in the entire United States, largely
..as a result of B‘oard decisions over the past tW(j Of 50 S/eérs that ‘have,Aas a practi'cél mat-
_ter; null.iﬁedvacces_s: to effective rate relief using VSAC standards from or to branch line.
points, poiﬂts on or reached via light density lines, or arguably points on mainiines in the |
easf.Q The.grain indgstry parties to this pl_e'a_ding.are c'onst;aihed to ask why it isthata
methodology for contesting rail rates that is‘poténtiallvy effective for only a handful .6f the
nation’s rail "shipp‘eré should be held out by the Board as the modél to guide ﬁaaximﬁm
rate remedi_es available to the thousands of other shippérs Who are entitled to pursﬁe rate
relief under standards othe; than a full SAC.pre_sentation, pgrticularly wﬁen there no
lénger 1s widespread surplus rail capacity and thé statute éermits the Board to de_vi_se:‘any
“"simpliﬁed'methodology” for use when .full SAC is not appropriate.

In its.Decision, thé Board lecthres that “we fnust remain mindful that ‘the best
‘should not be the enemy of the good’ and that we should not allow the ‘infeasible perfec:t'
to oust the feasible good.” Slip op. at 28. It seems, however, that fhe Board is pfacticing
precisely what it admonishes others not‘ to practice; namely, offering to the vast majority
of “caétive” rail shippérs a fninimally attainaBle rémedy due, we believe, to the Board’s

- apparent failure to make a “good” remedy available where the “best” remedy is unsuit-

28 Association of American Railroads v. STB, 146 F.3d 942, 947 (D.C. Cir., 1998) (“the Board’s ex-
planation that railroads may not convert small rate cases into SAC cases when the shipper has demonstrated
the infeasibility of the SAC persuades us the issue is not yet fit for review.”)

See PPL Montana, LLC and Otter Tail Power, supra; and Duke Energy Corp. v. CSX Transporta-
tion, Inc., STB No. 42070 (Feb. 4, 2004). Effective rate relief under the fuil SAC constraint would appear
. to be available only between origins and destinations that are both on very high density routes and where
the hypothetical SAC railroad could be constructed relatively inexpensively, as over terrain in the west.
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" able. As we have endeavored to expiéin, full SAC presentations are the “infeaéible per-
'fept_” "for_ the vast 'r'naj‘oritvy of grain shipments. Small Qolum_e shipments desérve a “fea-

. sibl[y] good” method of rate reiief that the proposed rules fail to -provi'de.

| C. The Proposed ElijibilitySt‘andards Are Legally Deficient Becausé‘ They

Will Place Both Forms of “Simplified” Rate Relief Beyond
' the Reach of Most Agricultural Shipments

‘The Décisiqn establishes three categories under which requests for maximl_im rate
relief can _faﬂi a full SAC presentation (arising under Guidelines), a simplified SAC
' presentation (SSAC) and a presentatioﬁ involving the use éf three sets of “benchmark”
data (the 3-B test). The three-c;atego.ries are to be separated by presumptive maximum
{/alue of case (“MVC”) caléulations; |
| MVC, és understood by the Agricultural Comxﬁenters, is essentially the present
day v;a_lﬁe of the maximum possible rate reducti,on'.ac.:'hiev_able in the cése, based on the
| _assumption tha;[ the assailed rates would in all cases be reduced to 180 percent of :\/ariable |
.costs and that rétc relief would Be -availa'ble for a total 'Qf five years. Where thé MVCofa
.complaint woﬁld be greater than $3.5 m‘illi"on dollar;c,, the shipper would have no alterna- |
tive but to eﬁlploy a full SAC presentation because the Board has concluded that a full B
SAC éase can be maintained by a shipper for that amount. If the MVC i; between
$200,0.00 and $3.5 million, the shipper would have the option of using full SAC or SSAC
because the Board has concluded fhat an SSAC case can be brought for less than
- $200,000. And, if the MVC_ is below $200,000, the shipper can use the 3-B procedures.
The Joint Written' Commerits set out a number of reasons why the eligibility
boundaries are highly unrealistic, incbluding (1) afull SAC case in.vo]ving énything more

than a minimal traffic movement cannot in the usual situation be maintained for just $3.5
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million, (2) $200,000 is a gross understatement of the cost of maintaining a SSAC ca"sé;
and (3) _th¢r'e is virtually a zero possibility that any shipper will succeed ip.bringipg about

' areduction of rates to. 180 percent of variable cost in any type of rate provceedingv.10 The -
:Board’s unrealistic eligibility 'pfemisés Have the effect of narrowing and in rriany cases
»eliminating the avéjilability of remedies other bthan full SAC for reasons explained later,
includihg the fact Ipat shippers will not regard the MVC boundaries as reliable prognosti-
cators of actual outcomes. | |

E‘Vén accepting, arguendp, the Degiisioh"s MVC prémises, the Decision fails to
provide m_eapingful access to regulatory relief where a full SAC presentation is too.
costly. To assess the full impact of the proposed rules requires not just an an'alvy_si.'s of the
MVC, but how it is to be applied under the Board’s propo_séls. A “case” for MVC. pur_-. .
posés is defined in the Decision as one having a maximum life of five years, including i
the niaxim_um tWo-year period of reparations if rppafationé are sought. Therefore‘:,:the
'maximum annual relief available from av succéssful SSAC complaint is $700,000, and the
maximum annual relief availab.l_e froxﬁ_a 3-B case is $‘40;000.

There are numerous ways to illustrate the constraints these limits place on access
to “simpliﬁed” relief for those shipments entitled to such relief under the stafufe. One is
to assess the proposed rules on a practiéal cost-beneﬁt basis, as we do shonjy. "Another is
justr to look at how quickly' éligibility access to rate relief is exhausted statisﬁcally by the -
rules themselves. The folloang tablé shows by way of example the maximum number

of carloads per year for which SSAC and 3-B relief would be available from or to a sin-

10 Indeed, it is a statistical impossibility for 3-B case to produce an outcome equal to 180 percent of
variable costs unless the R/VC comp. component of the methodology (against which the other two compo-
nents are multiplied), is itself a rate equal to 180 percent of variable cost at the highest possible confidence

level. See Decision, slip op. at 25-27. -
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gle facility under the Board’s MVC eligibility standards, assuming various levels of per
car rate reductions.
TABLE 2

Exhaustion of MVC Limits

Cars Per Year

* SSAC Reduction $500/car 1,400

SSAC Reduction $1,000/car 700
SSAC Reduction $1,500/car ' 475
. 3-B Reduction $500/car ' 80
3-B Reduction $1,000/car 40

3-B Reduction $1,500/car - 27

As Table 2 demonstrates, if the MVC method of assessing the value of a rate
cbfnplajnt yielas a rate reduction of $500 per car, the sﬁipper’s annual eligibility for
SSACAr.elief will be exhausted éfter 1,400 cars are shipped. But if the case yields a rate ,.

| -reduction of $1.,OOO per car, only 700 cars per year will exhaust the shipper’s access to
‘the SAC methodology, and if relief am.o_untsvto_ $1,500 per car, feWer_ than 475 cérs yearly
will be the limit. Even more drastic is the scenario ﬁnder the 3-B standard, where eligi- |
bilit.y for reli'ef will be exhausted With a $500 rate reduction for 80 cars; by 40 carloads 1f
the rate'reductiqn is $1,000 per car, and by 27 éarloads if the reducti"on is $1,500 per car. .
* Under the assumptions ouﬂ_ined above, most grain faéilities would exhéust their
| | ‘access to 3-B relief by filing a complaint covefing just a small part of their traffic and
' would have no legal 6; pfactical way of obtaining redreés for the remainder.
These data are even more daunting when another of the proposed eligibility rules
is factored in. The Decision asserts that it is necessary to employ a mechanism to prevent

shippérs from failing'tvo aggregéie in a single complaint all of their requests for rate relief
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that might have beell bro‘ught against the same railroad. The Decision prclposes tl) adoi)t ',
as a deterrent against such practices a rulevbarring the shipper flom se‘ekillg recovery of
more than the MVC limit against the same defendant from a single origin or to a single -
destination, for two years following the ﬁl_ing .o_f el complaint. For example, if a com-
plaint is'successfully pmsecuted under the 3-B standalrd ‘and results in a rate redﬁction _

_ totaling $1 00,000, ‘the ‘shlpper facility filing that éorﬁplaint would be barred from recover-
irlg more tl'lan the balance of the $200,006 MVC amo_lmt for a two-year period if the |
same railréad would be a defendant in the;'original and.any.subsequent cases. Because no
complaint is likely to be brought where more than éne railroad serves a facility, succes-
sive cclmplaints ine\litably will involve the same deféndant so that the aggregatioh rule is
-likgly to apply in most potential complaint situati.ons.'

A slngl¢ shipper facility therefor¢ may not recover rrlore than the MVC div_ided' '
By five insofar-as any origin-destination movemén_t is ‘concemed, but also must as a prac-
-tlcal matter aggregate relief under the applical)le MVC boundary of eitller $200,000 or
$3.5 million for all shipments from a.s_ingle origin (or to a single destination facility) in
‘the two years following the ﬁling of a rate complaint under SSAC or 3-B. guidelines.

Thé effect of these policies will be to drastically énd unlawfully limit the avail- -
ability of “simpllﬁed” ralte relief for Virlually all -graln facilities. As shown above, a typi-
cal graln facility shipé toa lnultitude of destinations, although not always shipping the
sarhe conlmodity or using bﬁt a single rate or rate structure. Yet all these shipmen_tﬁ
would have to be aggregated for purposes of mgetlng the proposed eligibility rules since

they involve a single origin and a single defendant.!' Where a facility will exhaust its

o The proposed rules do not expressly address the situation where a muitiplicity of complaints _
-would be required to be brought against a common defendant because it is the only carrier serving the facil-
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' MVC, if not in total then under the t@o-yeaf aggregation rule with, for-exémple, rate re-
lief ‘fér j}ist .100.car's, the aggregation rule will bar that facility from seeking relief as to
the remainder of its shipments: -

This result is not consistent with the statute and is unlawful. Under the ICCTA, if
a railfoad has market dominance over a shipm»en’t,‘th_en the shipment must qualify to seek
rate relief under either the full SAC or the “s_ifnpliﬁed” alternaﬁvé. "The proposed rules
create a category of shipments that can do neither because, on thé one hand, a full SAC

“case is clearly “too cos’tliy” on a value basis, yet feli_ef wouid be exhausted and uﬁavail-

| able under the SSAC and 3-B fests. .

The proposed éligibility and aégregation rules violate the statute iﬁ other ways.
'The proposed rules fail to make a “simplified” methodqlogy availab_le where “a full
stand;alone presentation is too costly, given the value of the case.” The measure of that‘l |

_standard intehde.d by the statute is a coﬁiparisoﬁ of “a simplified” presentation with “a
full” SAC presentation. Ifa shipbér were tolellect to challenge a railrdad rate for the
movement of corn from point .A to point B and the defendant railroad also had rates for
the movement of 'soybeér_ls and Wheat from point A to point B, the statute requires the . '_
Board to determine whether it would be “too costly, given the value of the case” aétually

E bfdught for the shippef to utilize é full‘ SAC presentation (i.e.l, _for the corn rates only).
‘But the Board has, by applying aggregation fequirements, instead chosen to réquire the
shipper to evaluate the hypothetical comn réte complaint in terms of other complaints that

the Shipper might not choose to bring or which might entail different full SAC outcomes

ity, but where various other carriers participate in some of the movements to some destinations. As written,
the proposed rules appear to require aggregation whenever there is a single defendant, regardless of
whether other defendants may participate in some challenged movements. Because of carrier pricing poli-
cies, in most instances where a facility is served by a single railroad the majority of traffic to or from that
facility will in any event be single-line to that railroad. '
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if brought. ‘The Board’s approach is an improper failure tb compare “a” singular éimpii-
fied case with “a” singular full SAC case. | | |

Likewise, and again contrary to the statute, the 3-B_ eligibility test does nbf meas-
‘ﬁre the proposed 3-B case.ag’airist “a ‘full»” SAC case, but insteaici against an SSAC case.
.The 3-B‘method01.0gy is availaﬁle where the Qalue of thé 3-B cése is less than the
$200,000 MVC theshold, which is the floor for ah SSAC case and not, as thé statute -
ccv)mmapds,v.the cost/value line for a “full” SAC case. |

| Under the Board’s approéch, a pot_éntial 3-B caée ééﬁld have an MVC of

$200,001, and thus be ineligible for the 3-B- pro_céd_urés. Yet, evén accepting, for the sake
of argument; the Board’s proposed eligibility boundaries, it would be futile to bring that
case bunder the SSAC procedures because the case would yield literally nothing in net rate
relief at an SSAC cost of just $200,000. The shipper Would thus end up with no effecti'\}e
remedy. If, as we believe has been demonstratedqleérly iﬁ the Joint Written Comménts :
énd in the Crowley Comments and FautHComments’, the Board’s éligiﬁility boundaries
are grossly understated, even a wider:swath'of, poteﬁti_al 3-B cases would be futile to
‘bring. |

Thé only acceptable statutory measure of “simplified” procédure eligib.ilit'y is the:
cost of -bfinging a “full” SAC case for the traffic at is_sue, and it is improper for the Board
to disfévor any “Simpliﬁed’v’ process where a full SAC presentation is “too costly given
the value of the case.” By ifn_posing a. middle level of éllegedly “simplified” relief, the

Board is making it overly difficult, and in many cases impossible, to meet that test.
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i, Table?2is Unreliable.

" The Decision itself offers no reliable basis on Which‘ to conclude that the proposed
- rules §vill in fact make “simpliﬁed"’ rate relief accessible to the .gfeat majority of shippers
~ that cénnot use full SAC to resolve rate issues. Table 2 of the Decision, entiﬂed"-‘Eligi-

| bility Estimate,” is offered by the Bdard to suggest, apparently, >that i gnificant percent-
ages of :regulated traffic would be eligible for rate relief uﬁder the SSAC or 3B ap-
:proacvhes. ‘Fo'r example, Table 2_suggests that 63 percent of farm prodﬁc‘t shipments with
rates greatér than 180 péfcent of ‘variable costs would QUalify.for rate relief undér SSAC
standards-and 22 percent under 3-B étandards.

But Table 2 ié highly suspect fér at least two reasons. The first is fhat it appears
to rest on a quéstionable use of trafﬁc data. One cost conéultant attempted to vrep.licatev
the'Board’s disclosed proc_edurés in developing Tablé 2 from the y@zaybill sample and
.>.came'up with ifreconcilable numbers. See Crowley.Comfnent;. Another _consultént con-
cluded.that the Board had omitted signiﬁcan_t traffic volumes. See Fauth Comments.

" Perhaps more significantly, Table 2 is based ‘on the Board’s assumpfion that each
regulated shfpment between an érigin-destination pair is independent of other shipm(_e{lté
from th'evsame Qrigin or to the same destination, and ignores the Board’s aggregation
rules, which aétﬁally will bar corﬁplainfs for many specific movements and significantly
redu;:e the extent to which “simplified” remedies are available. Table 2 utterly fails to
 support the conclusion that th¢ préposed “simplified” remedies will provide access to rate
relief for smaller shipments.

Apparently, not even the Board truly expects the 3-B methbdology to be widely

available to shippers. In its expléndtion of how the 3-B methodology would be applied,
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and possibly in anticipation of railroad claims that 3-B cases will too easily lead t6 rate‘
relief, the Bo.ard'co‘mment's that “importanﬂy, only a small percentage of a carrier’s traf-
fic would likely be eligible to use the Three-Benchmark approach under our propobsed'
eligibility criteria.” Decision, slip opr. at 28 It ié difﬁcult to seé how shippers can have
any serious expectétion of access to effective rate relief when the Board is busy assuring
‘railroads that the elligibil'i‘ty standards have been designed ;co confine the most simplified
apﬁroach —.’3-B cases — to “only a small percentage of va carrier’s traffic.” That, the Agri-
cultural Commenters respectfully submit, js not the correcf ihterpretation of the statute,
which requires “simplified” relief to be made available in‘any case where full SAC is too

costly, even if that means widespread eligibility for “simplified” procedures.

ii. The Use of Presumptions Does Not Excuse the Rules’ Shortcomings.

.T-he Ag;icultural Commenters are‘fu.lly aware that the eligibility standards in the |
Decision have béen»postured as presumptions oniy? and .that an effort can be madg toln
vovercbme the presumptive boundari¢s iﬁ a specific case. In this instancve, however, use of
the speciﬁc “presumptive;’ 1imitations proposed woul;l be a disservice to shippers and
inimical to the stbatutory goal of devising a “simplified” ﬁletho_dology. Beéause the 3-B
eligibility limits are so completely unrealistic, attempting to overcoxﬁe them will become
the rule rather than the exception for grain and dthef shippers of small origin-destination
volumés, adding gomplexity and cost to each case, not to mention additional unc.:ertainty
about whether the case éan be maintaihed in the first instance under the “simpiiﬁed” pro-

- cedure that the shipper otherwise would select. |
The Board’s ability to use presumptions'is not unlimited. Holland Livestock

Ranch v. United States, 655 F.2d 1002 (9® Cir. 1981). In this instance, the Board’s pre-
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| sumptive eligibility standarcis are so far from the mark t}iat they cannot be said to repre-
.sent a rational link be'tWe'en. the actual cost of a proceeding before the Boaid and the pre-

_ sumptive cost attached to that proceeding by the Board. Wheré the Board presumes that

' ti full SAC case can be maintained for $3.5‘ million, the actual cost will be in' excess of

$4 million. And, where the Board présumes that a SSAC case with an MVC of up to

$3.5 million cain be maintained for only $200,000, the actual vlitigation cost of such a case

will tie betwéén’$1 5 and $3 miliion. A 3-B case will cost at least as riluch to bring as a

shipper cari hope to rec'oi/er; See Joint Written Cbomrne‘nts...'2 If there are goingi to be pre-

sumptions, they r__riust be more realistic.

{ii. There Is No Excuse for the Agoregation Rules

'T_he Boérd may believe that the aggregation rules are not as likely to pose an ob-
stacle .to the use of “simplified” procedures as we suggest b‘ecause 'not all rates from or to
a grain facility will necessarily be high 'en(iu'gh to allow a iate challenge to be maiiitained.
.I-iowéVer, that ié an insufficient answer if it iS a_dvanced. First, there is a ‘large volume of
traffic with rates in excess of the jurisdictional thrésltold. Second, a shipper should not

.,Ihave to \undertake,a revenue to \iariable cost anai'ysis of all of its traffic in order to deter-
mine whéther it‘ can safely seek relief with respect to some of its traffic. Moreover, grain
rates aré rising more qti’ickly than rates for other ty.pes of trafﬁ¢, so that there is an in- |
creasing likelihood that a broader range of grain rates will be at Ieyels justifying réquests
~ for regulatory relief. Further, if a shipper succeeds in obtaining a regulatory cap on some

of its rates from a particular facility but is barred from seeking relief as to other rates

12 The Board’s expectation that an SSAC case can be maintained for no more than $200,000 is based
in part on the outdated and irrelevant estimates furnished previously by a railroad industry employee and
outside expert, neither of whom had any disclosed experience in bringing rate case litigation against rail-

roads. .
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from the same facility, the serving carrier will be in a position to raise rates on traffic
immune from further complaints in order to recoup revenue suppressed by a successful
rate complaint.

D. The Pr@osed Procedures Are Not Expedited

Another failing of the proposed rules for agriculfural shippers is that they are not
sufficiently expedited to keep pace with the needs of the grain industry for prompt rate
relief, and iﬁ that respect fail the statutory mandate for “expedition” as well. Grain mar-
_-kets involve constantly changing transpoxftation patterns for reasons described above.
Reparations are not likely to have a great deal of 'mea'ning because agricultural ship;‘)ers'
who haye.been at a rate disadvantage will be unlikely to .have shipped at rates paﬁSihg

| ongoing losses pending the outcome of multi-year litigatioﬁ. Prosp_e;ctive relief may b.e. |
helpfﬁi; but shipping volumes will not always be constant for a sufficiently long period to _
justify a large expepditure in a rate case. These co}nsi'derations militate against u_s‘e‘o.f_vthe
SSAC pfocedures with tﬁéir 18-month timetable.

The 3-B timetéble of niﬁe moﬁt_hs more closely approaches responsiveness to the

needs of grain shippers for timely resolution of Tate disputes but, as alreédy dichséed at.

length, the Board apparently does not intend for there to be widespread 3-B relief.

E. The Proposed Rules Also Have the Practical Effect of Discouraging _
' Use of the Simplified Procedures Intended by Congress
Because They Do Not Pass a Cost-Beneﬁt Analysis

Another way to assess the propriety of the f)roposed rules is to look at how the
MVC limits will be perceived from a cost-beneﬁt viewpoint by a typical shipperforced to
consider a rate complaint. Two examples of a cost-benefit-analysis are provided below to

demonstrate why the proposed rules are unlikely to be perceived as providing any realis-
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' tic rate relief for agricultural shippers and processors. One example is for “3-B” éases,

and the second example provides a similar analysis for a SSAC case.

i.  3-B Example: 3-B Method of Rate Challenge Uniikely
to be Useful for Agriculture '

In evaluating the utility of the 3-B Method, an almost endless array of examples
could be “tested” By a shipper to determine when and if this method might provide relief.
:The Vafiables that enter into such decision making inélude: (1) cost to bring a case; (2) |

. reasonably. expééted raté_ relief (in contrast to the MVC); (3) level of the rate to be chal-
lenged; (4) level of rate éompared to 180%_0f variable cost; and (5) volumé of traffic ap- '
plicable tb'th_e rate. Rather than at this point offering endless combinations of these vari-
ables, we bropose here to‘ demonstrate that, even under the most optim.al circumstances
and mést optimistic outlook for possible rate relief by the shipper, _thé 3-B Method will at

~ the v.e'ry best be vi'ewed_ as accessible by a very narrow slice of the small shipment mar-
etplace, if any at all. |
Ass'u.mptions of the analysis:

(a) point to point rate to be challenged: $4,000 per car (equal to 360% of vari.ablle_ :
cost) . | ..

(b) 180% of variable cost: $2,000

(c) cost to bring a casé: $75,000

(d) probability of winning: 50% (based upon long-term record of shippers in
SAC cases, even though more recent SAC cases had more negative results and there is no
B basis to assume even a 50% success rate for 3-B cases) |
(e) Expected value of case: $1,500 or $1,000 rate reduction/car (2 altemativés)

(f) Maximum no. of cars per year: 20 ($2,000 X 20 cars X 5 years)= $200,000
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This set of assumptions is believed to represent an “optimal” setting for a eoteri;
tial 3-B rate challenge because of the folloWing: (vl )‘ it is unlikely, giyen the unceﬁain
nature of the 3-B e_utcome (as explained in the Crowley and Fauth Comments) thaf. gny
rate at or below 300% variable cost Wouid likely be challenged Because refunds or reduc-
tioris may not be sizeable if markups are lower than 300%; (2) costs to bring the hypo-

" thetical case here ar'e'within or below the costs estimated te obtain mainly a technical cos_t.
, aﬂalysis; (Sj actual case costs are likely to be much hiéher, as shown in the Crowley and
_ Faﬁth Comments so that this cost number 1s belieyed to be.a highly conservative number;
©) expe_cted value of the case (if the rail cﬁstomer “wins™) is set at $1,500 per car, Which :
would effectively reduce the rate to 225% of variable cost (representing a 75% reduetion
in th‘e spread between the rate and 180% of vari_able_ cest), ef, altemgtively, a $1,000 re- |
~ duction in the rate which would effectively reduce the rate to 270% of variable cost.
Presented in’Table 3 below are the expec'eed Qalues of payoffs from 1itigat_ipg a3-
.B rate case under the highly optimalvassﬁmpti_en‘s outlined above. Even with an expected
payoff of $1,500 per car, é 3-B ‘case dlo_es not become a realistic business consideration
until annual cars shipped between‘ two points reaches 14 cars per year, and given the-
$200,000 MVC cap over 5 years, the number of cars shipped annuaily cannot exceed 20
cars. Thus, if the 3-B Method provides aﬁy rate relief at all for small volumes of ship-
ments between two points, it likely does so fokf only a very narrow band of volurﬁe below

the capped 5-year MVC value of $200,000.
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Table 3

 Benefit Cost Analysis for Shippers
Bringing a “3-B Method” Rate Case Before the STB

Shipment 3 ' 5 10 1 15 .20

Volume : ' ' ‘ :

(Cars Per
Year)

Expected -$63,750 -$56,250 -$37,500 -$18,750 » $0
Value of . ' '
Payoff
(81,500/car;
50% win
probability)

Expected -$67,500 -$62,500 -$50,000 | -$37.500 | -$25,000
Value of : : _
- Payoff .
($1,000/car;
"50% win

- probability)

It is unlikely that this “optimal” circumstance in which the 3-B Method might be used
. would ever in fact arise, or arise predictably, for small agriculture shipment volumes

"~ moving between two points.

ii.  SSAC Example: SSAC Case Unlikely to be Useful for
' Aegricultural Shippers ' '

- With an SSAC case, .th.e stakes for the shippef are even higher than with a3-B

" case. Cost experts (Crowley Comments and Fauth Comments) consulted by a group of

shipper organizatioﬁs esﬁmate that the cost to bring a SSAC case is likely closer to $2
million than to the $200,000 restimat'ed by the Board. Given the cap on the méximum

" value of a case, the SSAC process offers rate relief of no more than $700,000 in a given

year for a given destination or origin.
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In this analysis of the potential benefits and costs of bringing an SSAC case that
might be undertaken by a prospective complainant, we illustrate a similar approach to the
methodology used to consider the practical value of bringing a case under the 3-B .

Method shown in the previous section. The only changes in the assumptions are: (1) the

higher cost to bring a case, which we view solely for the sake of illustration as between ..

'$500,000 and $1,0_O0,000 (which is much less than what our cost experts believe is
achievable) ;. and (2) the maximum number of cars to Which the rate relief would apply,
which in this case is 350 cars ($2,000 per car diffgrence befween the rate and 180% of
variable cost, divided into tﬁe $700,000 annual cap on rate relief from or to each point).
Assumptioné.bf the énalysis: | |
(a) point to point rate to be challenged: $4,‘00(‘) per.car (equ;_ll to 360% of var.
cost) . |
(b) 180% of variable cost: $2,000
(¢c) costto bfing a case: $500,000 or $1,000,000
~(d) probability of winning: 50% (see 3-B example for explanation)
(e) expected value of case: $1,500 or $1,000 rafe-reduction per cér
6] zﬁaximum no. of cars per year: 350 (82,000 X 350 cars X 5 years) =

$3,500,000
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Table 4

Benefit-Cost Analysis for Shipper’s :
Bringing a SSAC-method Rate Case before STB

Shipment Volume - 1350 : 100 150 . 200 250 300 350
(Cars per Year) ' : . :

Expected Value of Payoff | -$312,500 | -$125.000 | $62,500 $250,000 | $437,500 | $625.000 | $812,500
Cost of Case: $500,000 _

($1,500/car; 50% win
probability . .
Expected Value of Payoff | -$375,000 | -$250,000 | -$125.000 | $0 $125.000 | $250,000 | $375.000
Cost of Case: $500,000 . : .
($1,000/car; 50% win
probability -~ _
Expected Value of Payoff | -$812,500 | -$625,000 | -$437,500. | -$250,000 | -$62,500 | $125,000 | $312,500
Cosi of Case: $1,000,000 | .~ ' .
($1,500/car; 50% win
probability

Expected Value of Payoff- | -$875,000 | -$750,000 | -$625,000 | -$500,000 | -$375,000 | -$250,000 | -$125,000
Cost of Case: $1,000,000 ) ' : .
($1,000/car; 50% win
probability .
Expected Value of Payoff | -$593,750 [ -$437,500 | -$281,250 | -$125,000 | $31.250 $187,500 | $343,750
1 Cost of Case: $750,000 :

(51,250/car; 50% win
probability

' The various scenarios, based upon the assumptiéns indicafed are listed in the first four
fbws of fhe téble. Only in the Case of the.most optimal set _of cifcumstances, which ar-
guably is the most unrealistic scenario ($500,000 to bring the case and a 75% reduction
':betw'een’ the rate and 180% of variable cost, or $1,500 in savings) would the majority of -
shipments potenﬁally eligible for SSAC case relief be pdtentially attractive. Inevery
other situation (rows 2-4 of the table) the outlook for net benefits of bringing a case is -
negative for the majority of movement volumes. Because of thevwide range of potential
‘outcomes for the Variable assumpfions, a S‘h. row was added to this table reflecting the
simple average of cost to briﬂg a case ($750,000) and assumed value per car rate for a

. win ($1,250). That analysis _suggesté that the vast majority of circumstances for annual

“shipments between 20 and 350 cars would not be attractive for a SSAC case proceeding,

(8]
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‘and the rail customer would need to be shipping in the vicinity of 250 cars to even begin

to seriously consider a rate challenge through the SSAC process.

iii.  The “Simplified Procedures Proposed Do Not Provide
Cost-Effective Relief :

The bottom line of this énalysis is that the 3-B Metﬁod and SSAC approach for
bringing small rate com?laints, as pro.posed by the Board, are unlikely to be effective in’
providing shippers of recelivers rate rehefq At best, there are huge gaps in even theoreti-
cal rate relief coverage, even under optimal cirqumstanées. ‘Analysis of various situations,

| ev%:n under “optimal” conditions for bringing a case, suggest that approximately two-
thirds of the range of shipment \}olumes likely to ciuélify for ei£he§ of the two approéches
wéuld not be cost effective. The figure below reﬂeéts tﬁé general pattern of annual
shipment rates and expected retums;: Under.different sets vof.assurnp'tions, the horizontal .
axis (number of cars shippéd). might wdl be elongated to 500 to 600 cars annually (this
would reﬂeqt a lower average tariff and variable cb'st respectively). However, the con.:'-.
clusions would not likely change. Varying the assumptions underlying this anaiysis
across a realist.ic range, it is much easier to congeive of situations where more than two-
thirds of shipping situations would not technically qualify for réljef (assuming the shipper
is not willing tb invest more thén can be justified inpotgr‘lﬁal returns) than it is to con- |
struct scenarios where more shipments would be ;/iéWed as attractive candidates for 3-B
or SSAC proceedings.

| Figure 1 below depicts the “theoretically pdssiblef’ ranges over which small rate
challenges might be considered. The shaded poﬁions of the table represent potential net

positive benefits. The areas below the horizontal line portray expected losses to a rail
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customer, even in situations where the shipper would “win” the case and have a rate suc-

cessfully reduced. -

400000

200000

-200000

-400000

" Expected Benefits - Costs of Brining Rate Case

-600000

Obviously, there are a vast number of situations for shippers that would have no
A-.poteﬁtiavl for Veve,h theo;e;icgl rate relief. But even for those shippers who have annual ‘_
volumes .that might potentially look attractive for a rate case, there are reasons to believe
that such shippers might still be reluétant to bring a case:

(1) Would a good businessman really invest $500,000 in liﬁgation to buy the
"chance of a net gain of $250,000; or spend $750,000 when the outcome might result in
- zero éain or a net gain of $340,>OOO With equal probability? Given the additional time
necessary to be invested by employee.s of a shipping or receiving co‘mpany in such litiga-

tion, iﬁ addition to paying legal counsel and consultants the $500,000 or $750,000 in fees,



is the potential payoff worth the trus total costs in resources to the company? In rﬁost
cases, the clear ansx%/er is “no.” The proposed rules are utterly unrealistic to the extent
they fail to .recogﬁize the need for a “risk premium.” Shippers cannot be expected to in- -
vést dollars in a complaint to recover a paypff merely equal to their case investment.

(2) Because agricultural s‘hippz'_ng volumes between two identifiable pointsv will
vary substantially éver tizhe as weather patterns and markets force shifts in the economics
o'fv grain and. product movements, the value of po'ssibley rate cases are very uncertain to
_ agricultural shippers over time. Ifa SSAC takes 18 months to decide (or longer for_ the

“simplified” cases take longer than scheduiéd asinevitably occurs in full SAC cases) the
shipper has no as'sprénce, even if it wins, that the ofiginally estimated value of the case
)can _be realized. That will only happen if the rail volume of the Speqiﬁc commodity be-
tween fhe two specific points challenged in the case rerﬁains constant or increases over "

thé life of the case.

(3) Finally, rail cﬁStomers, in evaluating whefher' to initiate litigation proceedings
against a carrier, must také into consideration overall business relations. Litigation can
sour Business relationships for the movement in question, or fqr other movéments where
the customer and the carrier are conducting business. _Th.i.s isa signiﬁcant issue as indi-
vidual shippers depend on carriers to reach mafkets, and do not want to endanger the
econonﬁics of the facility in Question or other of the éompany’s facilities served by the

carrier where the outcome of litigation is not swift and relatively foreseeable.
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V. BRIEF COMMENTS ON SUBSTANTIVE FAILINGS
OF THE PROPOSED RULES

M‘os’g of this pleading has been devoted to criticism of the_ proposed el'igibili_ty
standards while reij/ing primarily on the Joint Written Com_ments to discuss substantive
deﬁciencies. in the pr’oposed rules. There is, however, one substantive issue that ihe Ag-
ricultural .Commenters feel a need to emphasize.

The proposed rules are presented as a trade- off of perfection (full SAC) for sim-
_plioity In each 1nstance where 51mphc1ty is substituted for the Board’s vision of perfec-
tion, the result appears 'to be an increase in the level of the maximum lawful rate that will
~ result from the com-plaint.lé In effecr, what the Board is doing equates a “simplified”
procedure with higher rates in virtually all instances, when there is no hint in the statute
.that Congress infended by regulatory desi gn for small volume shipments to pay higher '
maximum rates under “simpliﬁed” procedures than high volume shipments pay under full
'SAC{ | _ _

For example, in the name-of sirnplicity,"a modii'ied form of “ﬁnai offer arbitra-
~ tion” is to be used in the 3-B process for the selection of comparable traffic groups, with_ .
the complainant having no access to unrnasked revenues from the waybill sample whileA
the defendant railroad obv-iously knows its own unmasked revenues,’whieh are likewise
ailailable to the Board. The result of this simpliﬁcation is to give the defendant an advan-
“tage in the procedure for selecting a comparable traffic group, in all likelihood resulting

in a rate preferential to the defendant. See Crowley Comments and Fauth Comments.

B Conversely, the Board is retaining the carrier-friendly internal cross-subsidy analysis as an af-
firmative defense in SSAC cases even though it would be considerably simpler, less expensive, and more
expeditious to dispense with that controversial process.
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Another example is in the Boar'd"s elimination of efficiency considerationé frore
the SSA.C process. Here, the prospect for é highef maximum rate than would result from
inclusion of efﬁciency considerations is virtually indiSputeble; Ibid.

As correctly observed in the Joint Written Comments (see, e.g., Fauth Com-
ments), it appears entirely feasible for the Board to test its new methodologies to deter:
mine probable or eemparable outcomes, as the Board did in Simplified Guidelines. In-
deed, it is exfremely difficult to imagine that the Board issued its proposed substantive

, standardé for “simplified” cases of the SSAC and 3-B 'varieties without having endeav-
ored to inform itself of what it was proposing to ‘fhe public.'®

-TheiAgricultural Commenters rega;d the absence of disclosed testing ..o‘utcbmes as

| a significant shortcoming of the Decision, especially in light of the fact that the Decisien'
relies se heavily on trade-offs in the name of simpliﬁcatien; .The Board may well have
the ability to make reasonable trade-offs betweeﬁ éérfeet procedures and less cos_t_ly ones,
but it must weigh the simpliﬁcations adopted against reality. If the shoﬁcuts adopted are
likely to consistently produce more fanrable outcomes for railroad defeﬁdants than for
shipper complainants, they may not be permissible shortcuts at all, but -Ioeded dice in-
stead. The Qalidity of the trade-offs may dependvin substantial part .on the quaﬁtufn of the. |
outcome eosts to the complaining shipper and butceme benefit to the defendant railroad,
Burlington Northern v. ICC, supra, 985 F.2d at 597; but those Qutcomes have net been
disclosed by the Board. It 1s not necessary for the Board to force the burden of testing the

proposed rules on shippers when the Board has the demonstrated ability to do so itself,

oM Access to the Board’s workpapers underlying the De0151on to determine how the Board had as-
sessed the proposed rules were rebuffed by the Board
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VI. CONCLUSION

~ Although it is plain that rate reasonableness complaint reform is ufgently needed

‘_ for sx.ﬁal.l shipments, the proposed rules do not fit the bill. The sfétute, as the Board ob- -
.serves, requires a ‘fsimpliﬁéd and expedited” process is to be. made available for those»
small shipments where a full SAC pr’ésentation is too costly, gi?en the value of the case,
and without regard to the size of the shipper bringing the complaint. In fact, the Board
correctly rejects the railroéd industry’s urgiﬁgs that “simplified” procedufes be available
“only to sméll sl%z'ppers.' Decision, slip op. at 8. | o

Unfo_rtun_ately it appears, however, that the proposed rules will Vhave a result oppo-

 site to that in'ftended- by the statute. Eligibility for relief under the 3-B test will be avail-
-aEIé'to such a small segment of the total traffic originating from a typical grain facility as
to fhake that form of relief virtually non-existent to all but é shipper of miniscule traffic
‘volum_e_s that probably would not bother to file a rate comblaint in the first instancé. The

V_BA'_o'ard’s appfoach seems to make Simpliﬁed :ratgz relief-available dhly for “truly small
shippers,” turning the statute on its ear and in effectbadopting the test propdsed by the

| railroad industry, even though the Decision asserts it is the wrong test. Ibid.

- The proposed SSAC procedures appear to stand .between full SAC and 3-B proce-

~ dures as ébarrier to effective relief for.small shipments. SSAC may be simplef than full
SAC (as might the c_énstruction ofa nucleaf reactor), but that does n6t make it a “simpli-

- fied” process in statutory confempiation. As explained in the Joint Written Comments,
SSAC is in fact a highly complex procedure. The 3-B process, if modified to eliminate

| inequitic_es in determination of the comparable traffic group, has prdfnise to represent the

type of simplified methodology envisaged by Congress. The SSAC methodology, on the
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other hand, does not. The Agricultural C_ommenter's believe that the SSAC rules should

be withdrawn.
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Appendix A

DESCRIPTION OF CERTAIN NATIONAL ORGANIZATIONS
PARTICIPATING IN-THESE OPENING COMMENTS:

National Grain and Feed Association (NGFA) is a national trade organization

comprised of 9OOA meniber companies involved in coﬁntry elevator operations,. animal
feed produétion,' export grain operations, livestock feeding integrators, grain processing
and .grain and feed merchandising. NGFA members, in particular the country elevator
segment of the membership, comprises the principal point of sale for most producers of
grains and oilseeds in the U._S. As such, country elevators must necessarily be l.oc':ated in |
proximity to the poihts of production of grains and oilseeds, and do not réalistiqally haVe
any opportunity to relocafe the busines‘s in situations where theré is‘an absence of compe-

-tition for transportation services. .

 The National Oilseed Pr'o‘cesso.rs Association:'(“NOPA”) is a trade organization of
éorﬁﬁanies engaged in the proccésing of s;)ybeans, sunflowers, canola aﬁd other oilseeds
: -vwithin the United States and the marketing of soybean products domestiqally and |
' throﬁghout the world. Its members operate processing facilities in the United States and '
account for the majority of‘. all soybeans crushed in the United States.‘

Members Qf 'NOPA produce a variety of products for a variety of uses at a wide
variety of consumption points. Végétable oil produced by the ind'ustry is used in a vari-
ety of industrial and retail products jncluding soap, paint, salad oil and cooking oils.

. Vegetable oils are also -used in the bio-diesel industry to manufacture high-gréde diesel
| fuel. The other principal product of oilseed processing is high protein meal used as an

animal feed ingredient for beef, pork, poultry and turkey production.



Soybean crushing and processing is a complex undertaking requiring substé.ntiai
acreage, equipment that is expensiye to acquire, cdnstruct, and rﬁaintai‘n, and reliable
transportation. Operators of these facilities attempt to keep them operating contihﬁously -
because of the very sizeable costs, in the Vipinity of $50,000 to $1 00,000, incurred to shut

down and restart such a facility. -

Corn Reﬁnérs AséociatiorgCRA) is the national trade association repres'enting
companies that produce sweeteners, starchés, feeds, oii, ethanol and bioproducts from our
: couhtry's most abundant agricultural resource using the cofn wet milling process. The
CRA member companies operate a total of 24 pl‘ént_s in the United: States.

- North American Millers® Association (NAMA) is the national trade organization

representing the wheat, corn, oat and rye milling industry. NAMA‘s 48 member compa-
 nies 'operate 170 mills in 38 states and Canada. Their aggregate production of more than ‘V

160 million pounds per day is approximately 95 percent of the total industry capa_city'._:

Tfle National Corn Growers Assdci'atigin (NCGA)isa grower—led organization
that represents the interests of rﬁore than 32,000 dues-paying corn growers from 48 states
and works on behalf of 46 affiliated state organizations and more than 300,000 farfners |
who contribﬁte to corn check off programs in 21' states. Working toéether, NCGA and its.
members éreate new opportunities and markets for cbrn growers.

American Farm Bureau (AFBF) is an -indepehdent, non-g’ovemmentél voluntary

- organization governed by and representing farm and ranch families united for the purpose
of analyzing their problems and formulating action to achieve educational improvement,
economic opportunity and social advancement and, thereby, to promote the national well-

being of farmers and ranchers. AFBF is the nation’s largest general farm organization,



: representing'fénn and ranch families in all 50 states and Puerto Rico. F afm Bureau
members. produce virtually every commodity grown or raised commerciaily in the United
| , Stateé. AFBF is a farm éd-vocécy orgdnization that regularly répfesents its members’ in-

. terests before Congress, fedérél regulatory 'agenci_es, and the Courts. |

U.S. corn growers make a significant and important contribution to our nation's

ec_onomy. Over the last five years, the nation's corn crop has averaged 10.3 billion bush-

‘els résulting in an annuél average farm gate value of almost $22 billion. The relatively

-stable production over the past ten vears. made possible by innovation in production prac-

tices and technological advances, has helped to ensure ample supplies of corn for live-

- stock, an expanding ethanol industry, new biobased products and a host of other uses in -

the comn industry. Kev to our continued success is reliable, cost-effective and efficient

transportation.

USA Rice Federation is the national advocate for all segments of the rice industry,

br_c.on‘ducting activities tb influence government programs, developing and initiating pro-
grams to increase worldwide dgmand for U.S. rice, and providing other serQices to in-
crease profitability for all in’dgstry segments. Through the USA Rice Federation, the_U.S'.
rice indﬁstry has a unifying forum that equips the indusfry with a strong voice and works
to ‘ensure rice's voice is-heérd when and where it counts. Charter Members of the Federa-
| tion ére the USA Rice Producers' Group, the USA Rice Millers' Asso‘ciation, the USA

'Rice Council, and the USA Rice Merchants' Association.

s\mcdNGFA Comments.doc



