
 
BEFORE THE  

SURFACE TRANSPORTATION BOARD 
 

________________________________________ 
 

FINANCE DOCKET NO. 34797 
 

________________________________________ 
 
 

NEW ENGLAND TRANSRAIL, LLC, d/b/a WILMINGTON & WOBURN 
TERMINAL RAILWAY – PETITION FOR AN EXEMPTION  

FROM 49 U.S.C. § 10901 TO ACQUIRE, CONSTRUCT 
AND OPERATE AS A RAIL CARRIER ON TRACKS AND LAND 

IN WILMINGTON AND WOBURN, MASSACHUSETTS 
 

________________________________________ 
 

REPLY OF TOWN OF WILMINGTON 
TO COMMENTS OF 

ASSOCIATION OF AMERICAN RAILROADS 
CONCERNING WHETHER THE SURFACE 

TRANSPORTATION BOARD HAS 
JURISDICTION OVER THE PROPOSED 
SOLID WASTE PROCESSING FACILITY 
OF NEW ENGLAND TRANSRAIL, LLC 

 
________________________________________ 

 
 
 
 
 
Paul R. DeRensis, Esq. 
Daniel R. Deutsch, Esq. 
DEUTSCH WILLIAMS BROOKS      
    DeRENSIS & HOLLAND, P.C. 
99 Summer Street  
Boston, MA   02110-1213 
(617) 951-2300 

  
Attorneys for Town of Wilmington 

   
                                     Date:  August 2, 2006



BEFORE THE  
SURFACE TRANSPORTATION BOARD 

 
________________________________________ 

 
FINANCE DOCKET NO. 34797 

 
________________________________________ 

 
 

NEW ENGLAND TRANSRAIL, LLC, d/b/a WILMINGTON & WOBURN 
TERMINAL RAILWAY – PETITION FOR AN EXEMPTION  

FROM 49 U.S.C. § 10901 TO ACQUIRE, CONSTRUCT 
AND OPERATE AS A RAIL CARRIER ON TRACKS AND LAND 

IN WILMINGTON AND WOBURN, MASSACHUSETTS 
 

________________________________________ 
 

REPLY OF TOWN OF WILMINGTON 
TO COMMENTS OF 

ASSOCIATION OF AMERICAN RAILROADS 
CONCERNING WHETHER THE SURFACE 

TRANSPORTATION BOARD HAS 
JURISDICTION OVER THE PROPOSED 
SOLID WASTE PROCESSING FACILITY 
OF NEW ENGLAND TRANSRAIL, LLC 

________________________________________ 
 

 The Town of Wilmington (“Wilmington”) submits this Reply to the Comments of 

the Association of American Railroads (“AAR”) (“Comments”), in connection with this 

Board’s June 12, 2006 request for further submissions concerning the issue of exclusive 

STB jurisdiction over the solid waste processing activities proposed by New England 

Transrail (“NET”). 

 As a preliminary matter, Wilmington incorporates by reference the discussion of  

the issue of preemption contained in its January 26, 2006 Reply to NET’s Petition for 

Exemption, which is attached.  Wilmington has maintained, and reiterates, that: 
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• NET is not a “rail carrier” within the meaning of the ICCTA – it has no current 

hauling contracts, has not specified where its private spurs would connect to 

existing common carrier rail lines, and would reject certain cargoes even if they 

met DOT and NERC standards;  

• the business efficiencies that NET attributes to the proposed solid waste 

processing do not equate to rail necessity, but instead reflect its desire to vertically 

integrate disparate operations; 

• NET’s positions relevant to the claimed relationship between waste processing 

and rail transportation are contradictory; and 

• NET’s decision not to propose - or to disclose - waste processing in its original 

petition demonstrates that such processing is not integral to a rail operation. 

Evaluating NET’s claim that waste processing is integral to its rail operation, this 

Board has inquired whether the proposed activities are normally associated with solid 

waste processing and occur in the absence of rail transportation.  The AAR urges the 

Board to jettison its analytical approach and instead focus on a distinction between rail 

transportation and sham operations, based on the specific circumstances.  AAR does not 

identify any of the circumstances of this case, but refers to the “admittedly contentious 

facility,” the recent appearance of solid waste facilities in the rail setting, and 

controversies arising from abuse of STB processes. 

 As this Board observed in its May 3, 2005 decision dismissing NET’s prior 

petition for exemption, NET improperly withheld from the Board information that was 

and is relevant to the environmental assessment process.  However, the Board should not, 

and need not, base a determination concerning the threshold issue of jurisdiction 
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exclusively on NET’s abuse of STB procedures. The AAR Comments notwithstanding, 

this Board’s inquiry is focused appropriately on the particular activities proposed by 

NET, and it is instructive to examine the relationship of those activities to the operations 

of the waste industry generally.   

AAR is wary of a “sweeping ruling” on preemption that could apply to 

transloading generally in an environment where logistics chains are becoming “more 

sophisticated and integrated.”  This concern is misplaced, however, since the handling 

and processing of loose solid waste is so demonstrably unnecessary to its transportation 

by rail and so much its own business pursuit.   

AAR cites other processes that take place at certain rail facilities but purportedly 

also occur elsewhere: truck chassis inspection and minor repairs; staging, sampling and 

weighing of coal; testing of potato flakes; and blending of petroleum-coke.  However, 

unlike NET’s proposed shredding and grinding of municipal solid waste and construction 

debris, none of those processes fundamentally transform the character of the 

commodities.  Trash is a commodity that requires little, if any, manipulation for 

transportation after leaving its source but rises dramatically and uniquely in market value 

once it is ground, shredded and baled.  The testing of potato flakes, inspection of truck 

chassis, weighing and sampling of coal, and blending of petroleum-coke apparently are 

not industries unto themselves.  By contrast - as amply demonstrated by the recent 

comments and detailed declarations submitted by the Commonwealth of Massachusetts 

and its Department of Environmental Protection (“MA DEP”), the National Solid Waste 

Management Association, the environmental departments of Illinois, New Jersey and 
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Ohio, and others - the processing of MSW and C&D is a significant, lucrative, and 

closely regulated, industry.   

NET’s bid for preemption to process as well as transport solid waste is an attempt 

to reap the financial gain that comes of processing without the need to comply with the 

state and local permitting and regulation to which all other processors are subject.   It 

simultaneously would disadvantage legitimate waste processors and wreak havoc on the 

local environment, including in this case the continued prudent management of an 

already troubled site.  AAR’s concern with the “whims of local regulation and control” is 

particularly inappropriate in the context of the NET project.   Not only is the permitting 

and regulation of solid waste facilities inherently a state and local function, because the 

environmental impacts of those facilities are inherently local, but state and local 

involvement in this particular Olin Chemical site is long-standing and indispensable.  

Pre-existing conditions of contamination at the site have resulted in the closure of five of 

Wilmington’s nine drinking water wells, inspired studies of childhood leukemia in the 

area, and, at local insistence, resulted in further critical investigation and remediation of 

the site by MA DEP and now US EPA.  Moreover, proper site assignment in 

Massachusetts requires financial security for the maintenance of devices and measures to 

protect against leakage and contamination after waste operations are discontinued; 

without such institutional controls, a site like this already fraught with environmental 

hazards would be further degraded.  In the context of this site especially, assertion of the 

traditional prerogative of state and local authorities over the siting and operation of a 

solid waste facility is hardly “whimsical.”    
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 AAR professes concern about the potential for local interference with “processes 

reasonable or necessary to the performance of the rail transload [function]. . .”  Yet it 

urges the Board not to employ any particular criteria – such as the prevalence of waste 

processing independent of rails - for judging whether NET’s proposed waste processing 

is integral to rail transportation.    How else may this Board defensibly judge whether 

state and local regulation of the proposed activities would improperly discriminate 

against rail operators or unreasonably burden interstate commerce?   

Fortunately, the Board has received sufficient evidence concerning the essential 

operations and economics of the solid waste industry to support a clear demarcation of 

functions between solid waste processing and rail transportation.  As noted by the Illinois 

EPA, NET’s proposed waste processing activities “describe the essence of all waste 

processing operations regardless of the method of transportation.”  Preempted 

transloading of solid waste therefore should be restricted to the movement of waste in 

sealed containers.  Any other result would invite repeated overreaching by unscrupulous 

entrepreneurs.  

CONCLUSION 

 For the foregoing reasons, Wilmington respectfully requests that (1) the Board 

rule that NET’s proposed solid waste processing facility is not rail transportation and is 

not integrally related to rail transportation and therefore is subject to state and local 

regulations, including site assignment permitting, designed to protect public health and 

safety and the environment; and (2) to the extent that the Board issues an exemption for 

NET’s proposed project and makes a finding that NET is a common rail carrier, the scope 
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of any such finding should extend only to rail-related activities and specifically should 

exclude the proposed solid waste processing facility and associated activities. 

Respectfully submitted, 
 

      TOWN OF WILMINGTON, 
      By its attorneys, 
 
      /s/ Daniel R. Deutsch 

_____________________________ 
      Paul R. DeRensis  

Daniel R. Deutsch 
DEUTSCH WILLIAMS BROOKS      
    DeRENSIS & HOLLAND, P.C. 
99 Summer Street 
Boston, MA   02110-1213 
(617) 951-2300 
ddeutsch@dwboston.com 
 

Dated:  August 2, 2006 
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