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LEBOEUF, LAMB, GREENE & MACRAE LLP

NEW YORK 1875 CONNECTICUT AVE., N.W. Ao ONDON
WASHINGTON, D.C PARTNERSHIP
ALBANY Surte 1200 PARIS
BOSTON WASHINGTON, D.C. 20009-5728 BRUSSELS
CHICAGO (202) 0B88-BOOO dOHANN?PST?)UL$S
:23;:%‘:0 FACSIMILE: (202) 986-8 102 MOSCOW
SJACKSONVILLE ArrluATEg‘g::l\r?cl:
LOS ANGELES . ISHKEK
PITTSBURGH August 3, 2006 EAL':JAEI;'Y
SAN FRANCISCO i BEIJING
P
VIA HAND DELIVERY e
Honorable Vernon A. Williams, Secretary
Surface Transportation Board
1925 K Street N.W. -
Washington, DC 20423-0001
ATTENTION: Messrs. David Konschmk and Troy Brady «a*;;’?
g w'"'"”’“ “
Re:  Docket No. AB-290 (Sub-No. 254X) Norfolk Southern Railway Company — Yy
Petition for Exemption — Discontinuance of Service — Between Halls Fen~y 07
Junction, NC and Badin, NC in Stanly County, NC; Docket No. AB-290 7
(Sub-No. 274X) Yadkin Railroad Company — Petition for Exemption —
Discontinuance of Service and Operating Rights Under Lease — Between Halls
Ferry, NC and Badin, NC in Stanly County, NC [Re-styled]; Docket No. AB- 149
(Sub-No.2) Winston-Salem Southbound Railroad Company — Petition for »W e
Exemption — Discontinuance of Service and Operating Rights Under Lease — ™ “=</ 7

Between Whitney, NC and Badin, NC in Stanly County, NC [Re-styled]

Dear Secretary Williams:

We hereby lodge, on behalf of Alcoa Inc. ("Alcoa"), the only shipper on the Lines at
issue in the above-referenced dockets, ten copies of this letter and of the enclosed Complaint
filed on August 1, 2006 by Alcoa against Defendants Norfolk Southern Railway Company
("NS™), Yadkin Railroad Company, and Winston-Salem Southbound Railroad Company
(Petitioners in the above-referenced proceedings), in the Business Court of the State of North
Carolina. Because of the pending proceedings at this Board, we believe we have an obligation to
inform the Board of the filing of this Complaint, and accordingly have not sought leave to lodge
a copy of the Complaint with the Board.

The Complaint involves in part the leases that are discussed in various pleadings filed
herein, and which are aftached to the amended Petition filed herein on April 25, 2006. The
Complaint also involves in part some of the environmental issues that are the subject of
comments filed by the parties in the above-referenced proceedings. For those reasons, we are
bringing this matter to the attention of both Messrs. Konschnik and Brady.



Honorable Vernon A. Williams, Secretary
August 3, 2006
Page 2

Also enclosed is a diskette containing the Complaint and three additional copies for date-
stamping and return via courier.

We have made formal service of the Complaint separately on the Defendants (Petitioners
herein). The provision of a copy of the Complaint to Mr. Paschall with this letter is simply a

courtesy, and is not intended to constitute formal service on NS or the other Petitioners.

Respectfully submitted,
Wisha L . W Brnde -

Michael F. McBride
Ahren S. Tryon

Attorneys for Alcoa Inc.
Enclosure

(cc w/encl.): James R. Paschall, Esq.
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ROBINSON BRADSHAW & HINSON

EpwarD F. HENNESSEY, IV DIRECT DiaL: 704.377.8375
CHARLOTTE OFFICE DirecY Fax: 704,373.3975
THENNESSEY(@RBH.COM

August 2, 2006

Via Electronic Mail

Chief Justice Sarah Parker

Supreme Court of North Carolina
P.O. Box 2170

Raleigh, North Carolina 27602-2170

Attn: David Hoke (David.F.Hoke@nccourts.org)

The Honorable Ben. F. Tennille

Special Superior Court Judge for Complex Business Cases
North Carolina Business Court

211 N. Greene Street

Greensboro, North Carolina 27401

Attn: Julie Holmes (JHolmes@ncbusinesscourt,net)

UL

Re:  Alcoa, Inc. v. Norfolk Southern Railway Company, Inc., Yadkin Railroad
Company, and Winston-Salem Southbound Railway Company
Civil Action No. 06-CVS-1187, Stanly County Superior Court

Dear Mr. Hoke and Ms. Holmes:

This firm represents Plaintiff Alcoa, Inc. in this action filed in Stanly County Superior
Court. Pursuant to N.C. Gen. Stat. § 7A-45.4 and Rule 3 of the General Rules of Practice and
Procedure for the North Carolina Business Court (effective July 31, 2006), I am serving you with
a copy of the Notice of Designation of Action as Mandatory Complex Business Case, which we
filed yesterday and are serving on all defendants today.

Please call me at your convenience if you need anything further. Thank you for your
assistance with this matter.

Best regards.
Very truly ygurs,

N, BRADSHAW & HINSON, P.A.

. Hennessey, IV
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August 2, 2006
Page 2

EFH,IV/
Enclosures

cc: Alcoa Inc. (w/out encls.)
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STATE OF NORTH CAROLINF By ™
. i e

COUNTY OF STANLY
| S I =
ALCOA INC,, GTANLY COUNTY.
Rlgntift, o |
V.

NORFOLK SOUTHERN RAILWAY
COMPANY, INC.,, a Virginia corporation;
YADKIN RAILROAD COMPANY, a North
Carolina corporation; and WINSTON-
SALEM SOUTHBOUND RAILWAY
COMPANY, a North Carolina corporation,

Defendants.

IN TIiE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
CIVIL ACTION NO: 06-CVS-_ /757

3 23
5.6

NOTICE OF DESIGNATION OF ACTION
AS MANDATORY COMPLEX BUSINESS
CASE UNDER N.C. GEN. STAT. § 7A-454

Pursuant to N.C. Gen. Stat. § 7A-45.4, Plaintiff Alcoa Inc. hereby designates the above-
captioned action as a mandatory complex business case. In good faith and based on information
reasonably available, Alcoa Inc., through counsel, hereby certifies that this action meets the
following criteria for designation as a mandatory complex business case pursuant N.C. Gen. Stat.

§ 7A-45.4(a), and should be adjudxcated in the B

usiness Court:

X (1) The law governing corporations, partnerships, limited liability companies, and

limited liability partnerships.

(2) Securities law.

(3) Antitrust law, except claims based solely on unfair competition under

N.C. Gen. Stat. § 75-1.1.

(4) State trademark or unfair competition law, except claims based solely on

unfair competition under N.C,

(5) Intellectual property law.’

Gen. Stat. § 75-1.1.

(6) The Internet, electronic commerce, and biotechnology.

Briefly explain (attach additional sheets if necessary) why the action falls within the
specific categories of N.C. Gen. Stat. 7A-45.4(a) checked above, as well as any additional
information you believe may be helpful to the Court in determining whether the Business Court
should retain jurisdiction of this matter: (SEE ADDITIONAL SHEETS ATTACHED.)



A copy of all pleadings listed in N.C. R. Civ. P. 7(a) that have been filed to date in this

action are attached hereto as Appendix A for the convenience of the Court.

oy

This /™ day of August, 2006.

Of Counsel:

Michael F. McBride

Paul C. Freeman

Ahren S. Tryon

LeBoeuf, Lamb, Greene & MacRae LLP
1875 Connecticut Ave., NW, Suite 1200
Washington, DC 20009-5728
Telephone: (202) 986-8000

Facsimile: (202) 986-8102

niichael. mcbride@lligm.com
pzfreema@llgm.com

atryon@llgm.com

David G. Hetzel

LeBoeuf, Lamb, Greene & MacRae LLP
One Gateway Center

420 Fort Duquesne Boulevard

Suite 1600

Pittsburgh, PA 15222

Telephone: (412) 594-2300

Facsimile: (412) 594-5237
dghetzel@llgm.com

¢

}
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Louis &~ Bledsoe,
N.C. Bar No. 1273
Edward F. Henness

N.C. Bar No. 15899

ROBINSON, BRADSHAW & HINSON, PA.
101 North Tryon Street, Suite 1900
Charlotte, North Carolina 28246

Ph: (704) 377-2536

lbledsoe@rbh.com

thennessey@rbh.com
Attorneys for Plaintiff Alcoa, Inc.




PLAINTIFF’S ATTACHMENT TO NOTICE OF DESIGNATION OF ACTION AS
MANDATORY COMPLEX BUSINESS CASE UNDER N.C. GEN. STAT. § 7A-45.4

* Plaintiff Alcoa Inc submits that this action qualifies as a “Mandatory Complex Business
Case” and should be retained by the Business Court. Pursuant to BCR 3.2, Alcoa Inc. explains
as follows the material issues likely to be presented in this action as well as other factors that
Alcoa Inc. believes will assist the Business Court in deciding whqthér td retain the case:

L The matter is likely to present complex issues regarding the obligations of
substantial business operations whose relevant dealings began nearly one hundred (100) years
ago, in March 1916;

2. Similarly, the case is likely to feature issues regarding the obligations of the
named parties to one another based on transactions and courses of dealing between predecessor
entities and require the Court to resolve tti‘é,obﬁigaﬁons iniplicated by parent-subsidiary corporate
relationships (specifically between the North Carolina corporation defendants and their Virginia
corporation parent or controlling shareholder);

3. The value, in monetary terms, of the obligations at issue in this action are likely to
be very substantial, considering the issues Alcoa raises of defendants’ responsibility for
maintenance of many miles of railroad track as well as related issues of environmental
contamination;

4. Alcoa Inc. is a significant employer and economic actor in Stanly County, and
upon information and belief, the Defendants are significant providers of transportation services
in this county and elsewhere in Noﬁh Carolina, and the resolution of the issues raised by this
case may have significant implications for the bqsiness operations of all of these parties in North

Carolina;

C-995936 12703.01035



5. In addition to the preceding considerations, Alcoa Inc. submits that the interest of
justice will be advanced by adjudication of this action before a designated Business Court Judge
famili.ar with the administration of a complex business matter implicating substantial interests of
major business entities, with issues arising under North Carolina and out-of-state corporations
law and and an ongoiﬁg need fbr active discovery and other case mana'ggmgm and for the

resolution of substantive issues through motions practice or trial.

C-995936 12703.01035
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JU STICE

SUPERIOR COURT PIVISION
COUNTY OF STANLY . _ CIVIL ACTION NO: 06-CVS-
ALCOA INC.,
Plaintiff,
Y. .
COMPLAINT
NORFOLK SOUTHERN RAILWAY : (Jury Trial Requested)

COMPANY, INC., a Virginia corporation;
YADKIN RAILROAD COMPANY, a North
Carolina corporation; and WINSTON-
SALEM SOUTHBOUND RAILWAY
COMPANY, a North Carolina corporation,

' Defendants.

" COMES NOW Plaintiff Alcoa Inc. ("Alcoa"), by its undersigned attorneys, and for its

Complaint against Defendants Norfolk Southern Railway Company, Inc. ("NS"), Yadkin

Railroad Company ("YRC"), and Winston-Salem Southbound Railway Company ("WSSB")

(collectively, the "Defendants") respectfully states and alleges as follows:

Nature of the Action

1. This is an action for (1) breach of contraé-t, (2) trespass, (3) nuisance, (4)
negligence, and (3) strict liability pursuant to North Carolina's Oil Pollution and Hazardous,
Substances Control Act ("OPHSCA"), N.C. GEN. STAT. § 143-215.93 (2006), arising from the
Defendants’ failufe to perform ordinary maintenance and other duties as required by éontract
with a predecessor of Alcoa, and from the Defendants’ intentional or negligent disc’.ﬂarge of
diesel fuel, oil, lubn'caﬁts, and othér pollutants onto Alcoa's property located in or near Badin,

North Carolina in Stanly County.



Parties

2. Alcoa is a Pennsylvania corporation Qhose principal place of business 1s located
at 201 ‘Isabella Street, Pittsburgh, Pennsylvania, 15212.

3. Collectively, the Defendants are NS, YRC, and WSSB.

4. Defendant NS is a Virginia corporation whose principal place of business is
iocated at Threé Commercial Place, Norfolk, Virginia, 23510. |

5. Defendant YRC ‘is a North Carolina corpofation whose principal place of buéiness
is located at 230 N. Elm Street, Suite 2000, Greensboro, North Carolina. YRC is a wholly-
owned subsidiary of NS.

6. Defendant WSSB is a North Carolina corporation whose principal place of
business is lo;:ated at 500 West Fourth Street, Suite 200, Winston-Salem, North Carolina. NS
owns fifty percent of WSSB; the remaining fifty percent is owned by CSX Transportation Inc.

| - Jurisdiction and Venue

7. This Court has personal jurisdiction over the Defendants pursuant to N.C. GEN.
STAT. § 1-75.4 (2006). |

8. This Court has original jurisdiction over this matter pursuant to N.C. GEN. STAT.
§& 7A-240 and 7A-243 (2006) in that thls Vis a civil action in which.the amount in controversy
exceeds TEN THOUSAND DOLLARS ($‘1 0,600.00)‘. | |

9. Venue properly lies in Stanly County pursuant to N.C. GEN. STAT. §§ 1-76
through 1-87 (2006). | '

Background
10.  On March 28, 1916, Tallassee Power Comapany ("Tallassee") entered into an

agreement with YRC to lease Tallassee's 5.90 miles of railroad starting at- Halls Ferry Junction,



North Carolina '(Milepost WEF-0.00) and ending at Whitney, North Carolina, in Stanly County
(Milepost WF-5.90) (the "Halls FeIIy;W‘Ilitney Segment"). A copy of the executed lease is
attached hereto as Exhibit A and incorporated herein by reference.

11.  On March 28, 1916, Tallassee entered into an agreement with both YRC and

WSSB to lease Tallassee's 5.21 miles of raiiroad starﬁng at Whitney, North Carolina (Milepost

WF-5.90) and ending at Badin, North Carolina, in Stanly County (Milepost WF-11.11) (the

"Whitney-Badin Segment"). A copy of the executed lease is attached hereto as Exhibit B and
incorporated herein by reference. |

12.  The two agreements referred to in §§ 10-11 above will hereinafter be referred to
as the "Leases." The Leases remain in effect,_ and are the bases for the Defendants to have access
for rail service to Alcoa's Badin Works.

13. On July 1, 1951, NS's predecessor (Carolina ;md Northwestern Railway
Company) entered into an agreezﬁent with YRC to lease all of YRC's railroad and physical
properﬁes,‘ includihg broperties YRC leased from Tallassee. The agreemént expired on
December 31, 2000. In 2000 or 2001, YRC and NS renewed this lease. For the purposes of this
Complaint, fhese agreements are hereinafter referred to as the "Subleases." Copies of the
Subleases are attached hereto as Exhibits C and D and ihcorpor_ated herein.

14.  The Halls Ferry-Whitney Segment and the Whitney-Badin Segment combined
comprise the entire 11.11 miles of railroad line (the "Line") that is the subject of this action.

15.  YRC is a wholly-owned subsidiary of NS, and WSSB is fifty percent owned I;y
NS. NS currently operates over th¢ Liﬁ'e pursuant to the terms of the Subleases. Thus, NS,

YRC, and WSSB are the Defendants in this action. |



16.-  Tallassee is the predecessor to Alcoa. In addiﬁon, Tallassee, now known as Alcoa
Power Generating Inc., is a hydroelectric powcr generation .subsidiarfy of A}_coa.

17.  The Line, including thc; right-of-way and track, material and fixtures, is owned by
‘Alcoa.

18.  Portions of the Line are located over and adjacent to navigable waters, iﬁc]uding :
on causeways and the shoreline of Badin Lake. Specifically, the Whitney-Badin Segment is
sunounded almost entirely by water, preserved woodlands, or shoreline housing and recreational
facilities.

19.  The Line was built prior to March 28, 1916, by Tallassee.

20.  The Line services Alcoa's Badin Works facilities ("Badin Works" or the "Plant™),
which are located on 123 acres of land in Badin, North Carolina. Alcoa is the only shipper (i.e.,
customer) on the Line.

| 21.  Badin is located on the Yadkin River in northeastern Stanly County, ih the south
central section of North Carolina. Badin is an incorporated community with a populatién of
' approximately 1800 and Badin Works p:es;nﬂy employs approximately 70 employges. Badin
Works has the potential to employ éver 400 employees when smelier operations are at full
capacity. | |

22.  The Line is integral to the Badin Works smelter operations, from which primary
aluminum is produced. During normal production, approﬁmately 70% of the metal produced at
the Plant is shipped on the Line directly to customers or other business units for further
processing. The remainder of the metal is shipped in ingot form to the metal market. During

more than eight decades, the Plant imported by rail annually thousands of tons of alumina and



aluminum fluoride wcckly, and also exported by rail cast molten aluminum. The smelter
gperations continued until the current curtailment began in August of 2002.

23.  Integral to the smelter process wa's the Plant's anode operations, which continued
“beyond the curtailment of the smelter process to late 2004. The Plant imported tons of coal tar
pitch, coke, and fluid coke on a weekly basis by rail m order to make the ano?les needed for other
smelter operations.

24. Ln éddition to the smelter and anode operations, the Plant continues to produce
high-purity 99.99% pure aluminum. The Plant imports aluminum by rail from smelters in
Canada and Northern New York to support the high-purity process. Rail service over the Line is
also used to transport some of the high-purity aluminum out of the Plant.

25.  The Defendants have derived considerable economjvc benefit from Alcoa's
business associated with Badin Works for many years. Despite recen;t reductions in trafﬁc‘levels
due to the cﬁrtailed smelting operations, Alcoa relies on safe, réliab'lé, and efficient rail service to
and from the Plant in order to ensure that high-purity metal operations continue and that it can
resume smelter operations when it needs to in the future.

26. The Leases and Subleases- require the Defendants to perform ordinary
maintenance on the Line, including tracks, roadbed, and associated improvements.

27.  The Lease for the YRC's maintenance and operation of the Halls Ferry-Whitney
Segment provides: | ‘

That the maintena.r‘lce of said line (;f railroéd by the Yadkin Cémpany,
so to be undertaken, shall contemplate omnly such ordinary
mainténance thereof as may be necessary to keep the track, roadbed
and superstructure thereof, as originally built, in such conditions as

will permit the safe and convenient operation thereof by the Yadkin
Companyf] .. ..

Exhibit A at 2.



. 28, The Lease for YRC's maintenance and operation of the Halls Ferry-Whitney
segment provides further that, upon termination of the agreement, YRC must surrender the Line,
"in as good condition as the same may have been in when received by the Yadkin Company,
damages by fire or other casualty and ordinary wear and tear excepted." Exhibit A at 3.

29.  The Lease for WSSB's and YRC's maintenance and operation of the Whitney—
Badin Segment provides:
That the maintenance of said line of railroad by the Lessees, so to be
undertaken, shall contemplate only such ordinary maintenance thereof
as may be necessary, to keep the track, roadbed and superstructure
thereof, as originally built, or as rehabilitated by the Lessor as

hereinafter provided, in such condition as will permit the safe and
convenient operation thereof by the Lessees[] . . ..

Exhibit B at 8-9.
30. The Lease for WSSB'SV and YRC's maintenance and operation of the Whitney-
Badin segment provides further that; upon termination of the agreement, WSSB and YRC must
surrendervthe Lines, "in as good condiﬁén as the same may have been in when received by the
Lessees, except ordinary wear and tear. . .." Exhibit B at 10.
31.  Ordinary maintenance is maintenance that is not considered extraordinary
maintenance. Under the terms of both Leases, extraordinary maintenance is:
damage to roadway, embankments, tracks, culverts, buildings or other
structures, caused by or resulting from ponding of water, landslides,
fire, Acts of Providence or other similar causes . . .
Exhibit A at 2-3; Exhibit B at 9.
32.  Alcoa is responsible under the Leases for performing any extraordinary
maintena;nce resulting from ponding of water, landslides, fire, Acts of Providence or other

simnilar causes.



33.  The Defendants have failed and continue to fail to perform ordinary maintenance
on the Halls Ferry-Whitney Segment and Whitney-Badin Segment of the Line.

34.  As a result of the Defendants’ failure to perform ordinary maintenance, most of
all of the Lipe is worn, dilapidated, or contaminated and must be replaced, repaired, or
_decontanﬁnated. In its cux'rentv state the Line is not in as good condition as when Defendants o
recetved it, cnaven‘taking account of the exception for ordinary Qear and tear.

35.  The current staté of the Line is a result of the Defendants’ long-term and continual
neglect of their duty of ordinary maintenance under the Leases.

36.  The Defendants’ failure to perform necessary ordinary maintenance on the Line
has impeded efficient operation of the Line and has resulted in the Defendants operating the Line

| at speeds below 10 miles per hour.
© 37.  The failure of the Defendants to carry out ordinary maintenance is a breach of the
Leases. |

38. - Upon information and belief, the Defendants' operaﬁons on the Line have resulted
in the discharge 6f diesel fuel, oil, lubricants, and othér pdllutants to the track, right-of-way, land
and waters owned by Alcoa.

39.- Extensive contamination is visually observable in the locations where the
Defendants store their locomotive, |

46. Plaintiff has suffered injuries and economic loss as a result of Ijefeﬁdants’
tortious acts and statutory violations, including Defendants' failure to performm ordinary

maintenance and contamination of Alcoa’s land and adjacent navigable waters.



FIRST CLAIM FOR RELIEF
(Breach of Contract)
41.  Plaintiff incorporates by reference the allegations contained in paragraphs 1 |
- through 40 as if fully set forth herein. |
| 42, The Leases are valid and enforceable contracts, which re@uire the Defendants to
perform ordinary xﬁaiﬁtenincé on the Line covered by the‘ Leases, as well as to surrender the
Line to Alcoa in as good congiitiqn as Defendants réceived it. | |

43.  Defendants' obligation to perform ordinary maintenance on the Line includes, but
1s not limited to, the mainténance and periodic replacement of the rails, joint bars, crossties, and
any‘ other fixtures necessary to permit safe and cohv_enient operation of the Line.

44, Defendants' obligation to perform ordinary maintenance on the Line includes, but
is not limited to, investigating and remediating any contamination along the Line caused by
Defendants in the course of their operations and maintenance activities under the Leases.

‘ 45.  Alcoa has duly performed all th}e conditions and obligations imposed on it by the
Leases. |

46.  Defendants have breached the Leases by failing to perform ordinary maintenance.

47.  Defendants have breached the Leases by failing to investigate and remediate
contamination along the Line.

48. De'fendants' failure to perform ordinary maintenance on the Line and their failure
to investigate and remediate éontamina’tidn along the Line such that the Line is not in as good
condition as when Defendants received it breaches the Defendants' duties under the Leases.

49.  Defendants' breaches of the Leases have caused and will continue to cause Alcoa

damages in excess of $10,000.



SECOND CLAIM FOR RELIEF
(Trespass) |

50.  Plaintiff incorporates by reference the allegations contained in paragraphs 1
through 49 as if fully set forth hcrem

51. The Defendants bave caused locoméuve diesel fuel, oil, lubricants, and other
harmful pollutants associated w1th its operanon of the Line to enter onto Alcoa’s property so as
to constl_tute a recurring trespass. The Defendants knew or should have known that such
pollutants have been and continue to be discharged from its locomotives along the entire 11.11
mile Line.

52. By the Leases, the Defendants have a licens¢ to come onto Alcoa's property for
the limited purpose of providing railway service only, and not for the purpose of discharging
pollutants. Such unauthorized invasion by the intentional or negligent discharge of pollutants
has resulted in contamination along the 11.11 mile Line. The Defendants continue to
consciéusly, «ieliberatcly, or ‘negligent‘l}‘f allow the sﬁilling and leaking of diesel fuel, oil,
lubricants, and other polluténts onto Alcoa’s property and continue to fail to remove the
pollutants from Alcoa's property.

53, The aformnentioned conduct constitutes a recurring trespass onto Plaintiff’s land.
THIRD CLAIM FOR RELIEF
(Nuisance)

54.  Plaintiff incorporates by reference the allegations contained in pa_tragraphs 1
through 53 as if fully set forth herein.

5'5;- The Defendants have unreasonably and substantially interfered with Alcoa's use

and enjoyment of its property in such a way as to cause a recurring nuisance.



56. By failing to prevent the discharge of diesel fuel, oil, lubricants, and other
pollutants to the Line, the Defendants have substantially interferéd with Alcoa's use and
enjoyment of its property as the diesel fuel, oil, lubricants, and ofher pollutants cause signiﬁcanf
annoyance to Alcoa and pollution to the property. The Defeh&ants’ release of diesel fuel, oil,
lubricants, and other p'ollﬁiénts continue to cause extensive contamination to Alcoa's tracks and
" land, and continue to interfe_re with Alcoa's ﬁse and enjoyment of its property. |

| FOURTH CLAIM FOR RELIEF |
(Negligence)

57. Pllaintiﬂ' incorporates by reference the allegations contained in paragraphs 1
through 56 as if fully set forth herein.

58.  The Defendants owe a duty of care to Alcoa as lessees with authorization to
provide railway service to and from the Alcoa Badin Works. The Defendants owe a duty to
Aicoa to not intentionally, negiigently, or unlawfully provide railway service in a manner that
causes or allows diesel :fi1e1, oil, lubricants, and other pollutants to leak or spill onto Alcoa's
property. In other words, the Defendants have an obligation to exercise ordinary care so as not
to pollute Alcoa's property. Further, the Defendants have an obligation under the Leases to
perform ordinary maintenance, including lpr‘eventing the diécharge of contaminants from its
railcars or remediating any contaminants fhat have been discharged.

59.  The Defendants have breached fheir duity to Alcoa by discharging locomotive
diesel fuél, oil, lubricants, and other pollutants onto Alcoa's property.

60.  The Defendants’ breach of duty to Alcoa has caused and will continue to cause
damage, in excess of $10,000, to Alcoa's property and other economic losses from the resulting

pollution.
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FIFTH CLAIM FOR RELIEF
(Strict Liability under tﬁe Oil Pollution and Hazardous Substances Control Act)

61. Pléintiff incorporates by reference the allegations contained in pafagraphs 1
through 60 as if fully set forth herein, |
| " 62. The OPHSCA is a stﬁct liability statute. See N.C, GEN. STAT. ‘§ 143-215.93
© (2006). - | -

63. N.C. .GEN. STAT. § 143-215.77(5) defines “having control over -oil” as “any
person, using, transferring, storing, or transporting oil or other hazardous substances immediatély
prior to a discharge of such oil or hazardous substances' onto the land or into the waters of the
State, and specifically shall includé carriers and bailees of such oil or other hazardous
substances.” N ‘ .

64.  N.C. GEN. STAT. § 143-215.77(4) defines “discharge” as including any discharge
“upon land m such proximity to waters that oil or other hazardous substances is reasonably likely
to reach the waters[.]” -

65.  N.C. GEN. STAT. §' 143-215.77(18) defines "waters” to mean “any stream, river,
creek, brook, run, canai, swamp, lake, sound, tidal estuary, bay, reservoir, waterway, wetlands,
or any other bddy or accumulation of water, surface or underground, public or private, natural or
artificial, which is contained within, flows through, or borders upon this State, or any portion
thércof, including those portions of thé Atlantic Ocean over which this State has jurisdiction.”

66. - The Defendants have control over the cﬁl and other hazardous substances
contained within their locomotives. Discharge of oil or hazardous substances from the

Defendants’ locomotives has occurred on and along the 11.11 milé Line ah_d, given the Line’é

i1



close proximity to Badin Lake, is reasonably likely to reach waters as defined by OPHSCA.
Specifically, the Whitney-Badin Segmf’:nt is surrounded almost entirely by water.

67.  The oil or hazardous substances from the Defendaﬁts’ locomotives and other
activities associated with the Défendant;’ use of the Line have been disqharged onto Alcoa’s
property céusing damage, including sigxﬁﬁcant'en\:irénincntal ﬁofluﬁon. |

68. 'Ifh‘e.Defendants are é.tx*ictly liable, pursuant to the N.C. GEN, STAT. § 143-215.93,
for all "damages to persons or };roperty, public or privatef.]" . |

WHEREFORE, Plaintiff respectfully requests that the Court enter judgment in its favor
and against the Defendants as follows:

1. Awarding Alcoa damages in an amount to compensate Alcoa for the Defendants’
breach of the Leases for not performing ordinary maintenance;

2. Awarding Alcoa damages in an amount to compensate Alcoa for the damages
caused by the Defendénts’ discharge of diesel fuel, oil, lubricants, and other pollutants onto
Alcoa's property; |

3 Requiring the Defendants to perform ordinary maintenance on the Line and to
remediate any contaminants released oxsl.to.Alcoa's property; and |

4, Awarding Alcoa all other énd further rel.ic‘ef' as the Court may deem just and proi:er

under the circumstances.

12



5. Alcoa hereby demands trial by jury for all issues so i

- Dated: August 1, 2006.

Of Counsel:

Michael F. McBride
Paul C. Freeman
Ahren S. Tryon

LeBoeuf, Lamb, Greene & MacRae LLP

1875 Connecticut Ave., NW, Suite 1200
Washington, DC 20009-5728
Telephone: (202) 986-8000

Facsimile: (202) 986-8102
michael.mcbride@llgm.com
pzfreema@llgm.com

atrvon@llgm.com

David G. Hetzel ‘

LeBoeuf, Lamb, Greene & MacRae LLP
One Gateway Center

420 Fort Duquesne Boulevard

Suite 1600

Pitisburgh, PA 15222

Telephene: (412) 594-2300

Facsimile: (412) 594-5237

dghetzel@ligm.com

Jury Demand

N.C. Bar No. ¥
ssgy, IV

N.C. Bar No. 15899

ROBINSON, BRADSHAW & HINSON, PA.
101 North Tryon Street, Suite 1900

Charlotte, North Carolina 28246

Ph: (704) 377-2536

Ibledsoe@rbh.com

thennessey@rbh.com

Attorneys for Plaintiff Alcoa, Inc.
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Fin Hgreement, made and entered into this 28th day of

Mareh, 1916, by and belween

2

r TALLASSEE POWER COMPANY, 2 corporatioql or= -

ganized and existing under and by virtue of the laws of the
State of North Carolina, hereinafter for convenience 5tyled the
Lessor, party of the ﬁrst part; and

YADKIN RAILROAD COMPANTY, a corporation organ-
ized and existing under and by virtue of the laws of the State
of North Carolina, hereinafter for convenience st‘yled the
Yadkm Company, pa.rty ‘of the setond part:

Waztnesgn tb.

Trar the LEssor, for and in consideration of the sum of
one dollar- to it in hand paid by the Yadkin Companyy
the - recélpt whereof is hereby acknowledged, and of the
covenants of the Yadkin Company wpon its-part to be kept
and . performed as. hereinafter expressed, has leased and
demised, and by these presents does now lease and demise
unto the Yadkin Company -, . .

Axr, that certain line of railroad of the Lessor extending

" from a point of connection with the railroad of the Yadkin
Company running between Salisbury and Norwood, at Halls
Ferry Junction, near New Landon; in the: County of Stanly.
and: State of North Carolina, thcncc in. 8 northeasterly direc-.

tion, for z distance of seven (7) miles, more ar less, to'

Ww on the Yadkin River, in said Stanly County,

TocETEER with all and singular the rails, roadbed, right of
way, side tracks, switches, turnouts, bridges, trestles, depots,
structures and appurtenances of whatsoever nature, to thc.
same belonging or in any wise apper'cammg

’ﬂ:o bave and to Mold the same untp the Yadkm
Company, its successors and assigns, until this agreement
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shall be terminated by either party hereto upon notice, in

writing, to the other party hcrato, as hcrcmaftcr provzded
Awp the Ltsson further covcnant-s and agrees unto and thh

the Yadidn Company, that .it; the Yadkin Company, and its.

. successors and assigns, shall, during the term. of. this lease, -
‘have: qui¢t, peaceable and umntcrrupttd possession of said.
demised. line bf railroad and property, and the soie and exclu~
sive useand cnjoymantthercof T 1-_-_._._..: o . ' " - C \

Axn thf: YADKIN Coum.m{ hercb)' covenants and agrccs. Tt

a2y . ’\",":'
ZxThat it will, during s‘.zd termi, at its own cost and expense, P
cept as heremafter provxdccl maintain and operate, or cause
fu be maintained and operated, the said line of railroadas a’
I " common carrier,’in connection with the said raxIroad [ the . : . .
Yadkiy Co’mpany ] : 4 o . o . .

. Awmpitis MUTUALLY Covcnantcd and Agrtcd ':(-,"‘ T
1. That the operatmn of thc said line of raxh’oacf by thc ’ : . !
- Yadkin Company, so to be undertaken, shall contemplate only ' o :
the furnithing and handling and the operation thereon of such T
motive power and equipment, as the voliime of business to Be-
created by the Lessor and the Jocal traffic along the said line L. .o . '
of railroad shall warrant and the facilities of the Yadkin Com- * -, . - j
pany uid s snccessors and assigns shall permit; and shall not . .
be.interpreted as imposing upon the Yadkinr Company, its e~ . ' -
«cessors or assigns, any obligation to do terminal swltchmg' on’ . ..
said line unless thie:Yadkin Company, its successors drzssigns, ™ 7 . o -
shall elect to do such sw1tc1'nng, and sha.ﬂ be paid rczsonable L ' o
compensatlon th:refor i e
2. That the mamtenance of saxd line of rmlroad by thc : .=
Yadkin Company, so to be undertaken, shall contémplate onlj; ’ . '
such ordinary maintenance thereof as.may be necessary to . : . :
keep the track, roadbed and superstructure thereof, as ongma.ﬂy . v
. built, in such. condmon as will permit the safe and convénient . . '
operation thereof by the Yadkin Company; and that alf bet-
terments of the said line of raﬂroad as weII as all extranrd1~

v s —— st
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N .
-nary maintenance thereof, such as damage to. roadway, em-
bankments, tracks, culverts, buildings ‘or other structures,

caused by or rcsultmg from ponding of water, landslides, fire,

Acts of Providence or other similar causes, shall be madc,

and all taxes and assessments levied thereon shall be paid, by

“and at the sole cost and expense of the Lessor, without iyrthcr
obligation on the part of the.Yadkin Company; but such re-
newals and betterments shall be made under the supervision of
and subjcct to the approval of the Yadkm Company

3. That upon the termination of thzs agmcm.:nt, as hcrcm-
after provided, the Yadkin Company will quietly and peace-
ably surrender the said line of railroad and appurienances here-
by demised unto the Lessor, its successors and assigns, in as
‘good condition as the same may have been in when received
by the Yadkin Company, dsmages by fire or other’ casualty
and ordinary wear and tear excepted, .

4. Thet the Yadkin Company may dxscontmuc operation
of said line of railroad.and surrender same unto the Lessor
sixty (60)_ days after it shall have served upori the. Lessor no-
" . tice, in writing, of its election so t5 do, and terminste this
agreement ; and the Lessor may re-enter’ upon said Hoe of rail-
toad and oust and exclude the Yadkin Company therefrom,

one (1) year: after it shall have served upon the Yadiin Com-.

pany notice, in wntmg, of its clcchon 5o to do and terminate
this agreement, ) . ~

~



4 .
Tn Wlitness Whereof, the parties hereto have
caused these presents to be executed and their respective: cor-

porate seals to be hereunto affixed and attested by their re-
spective officers thereunto duly authonzcd the day and jear
ﬁrst abovc written. .

TALLASSEE POWER CDMPAN Y,

[sEAL) ' ARTHUR V. DAVIS

Attest: P*rz.ndcnt

G R. GIBBONS, -
&aremry
CYADKIN RAILROAD COMPANY,
By

[SEAI,} . ’ FAIRFAX HARRISON,

Abtest: ’ Pre,ru!mt

GEO R. ANDERSON,
.A.s.mtant Secretary,

E. H.
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Hn Hgreement, made and entered.into this 28th day of

March, 1936, by and between

TALLASSEE POWER COMPANY, a corporabon organ-

ized and existing under and by virtue of the Jaws of the State

of North Carolina, hereinafter for convenience stykd the.

Lessor, party of the' first part; and . - d

YADKIN 'RAILROAD COMPANY, a corporation organ-
ized and existing under and by virtue of the laws of. the State
of North Carolina, and WINSTON-SALEM SOUTH-
BOUND RAILWAY COMPANY, a corporation organized
and existing under and by virtue of the laws of the State of
North Carolina, hereinzfter together for convenience stylcd
the Lessees, parhcs of the second part; -

WWitnessetb: ) ) .

THar the Lzssor, for and in 'cons:dmbon of the sum of
One Dollax to it in hand paid by the Lessees, and of other
good and valuable comsiderations it thereunto moving, the re-
ceipt whereof is hereby acknowledged; and of the covenants
of the Lessees upon their part to be kept and performed as
bereinafter expressed, has. leased and demised, and by these
presents does lease and demise tunto the Lessees, to be used
and enjoyed in common by the said Lessees, which shall have

. equal rights, each with the othcr in sald ‘use and mjoyment

thereof.

Ary that certain line of raxlroad of the Lessor, cxtmdmg'
from a point of conpection with the so-called thmeyjranch
of the Lessor, - (now under Jease to said Yadkin Railroad Com-
pany) at Whitney, in the County of Stanly and Staté of North
Carolina, thence in a southeasterly direction, fora distance of
five (§) miles, more or-less, to Badin, 'in said Stanly County;

TocerEsr with all and éingular the rails, roadbed, right of
way, side track, switches, turnouts, bridges, trestles, depots,
structures and appurtcnances of whatsoever nature, (now ex-
isting or which as hereinafter provided may be hereafter con-
structed by the Lessor) to the same bclzongmg' or in any wise
appcrtammg

ALy, being substantzany a5 shown in red upon thc - blue-print
hereunto annexed'and made a part of this agreemmt.

- 225
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To Thave and to ‘Ibolb the same “unto the Les-
sees, their successors and assigns, respcct1vc1y, until this agree-
ment shall be terminated by either party hereto upon notice,
in writing, to the other party or partxes hereto, as hereinafter
provided. .

Awp the LEssor further covenants and agrees nnto and with
the Lessees, that they, the said Lessees, and their successors
and assigns, shall, during the term of thzs lease, have quiet,
peaceable and uninterrupted possession of said demised line of
railroad and property, and the sole and-exclusive common use
and enjoyment thereof, . - .

Awp the Lgssexs hereby covenant and agree:

That they will, during said term, at their own cost and ex-
pense, except as hereinafter provided, maintain and operaté, or
tause to be maintained and operated, the said line of railroad
is a common carrier, in connection with the respective rail-
roads of the Lessees, ..

AND it is MUIUALLY covenanted and ‘agreed:

1. That the operation of the said lne of railroad hy the
Lessees, so to be undertaken, shall contemplate only the fur-
nishing and handling and the operation of such motive power
and equipment thereon, as the volume of business to be created
by the Lessor and the Jocal traffic along the said line of rail-
road shall warrant and the facilities of the Lessees shall per-

mit; and shall not be interpreted as imposing upon the Lessees
‘any ¢ ' obli gation to do terminal switching on said line-unless the
Lessces shall elect to do such switching, and shall be pald.
reasonable éompensation therefor; the intention being that in-
bound carload shipments shall be delivered by the Lessees to
the Lessor, and outbound carload shipments shall be delivered
by the Lessor to the Lessees, on designated mterchange tracks
at said Badin, and that passengers, mail, express, baggage and

- fess than carload shipments of freight ‘shall be delivered and
received at the station to be provided by the Lessor.

2. That the maintenance of said line of railroad by the
Lessees, so to be undertaken, shall contemplate only such or-
* dinary maintenance thereof as may be necessary, to keep the
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track, roadbed and supcrétructure thereof, as originally built, .

or as.rehabilitated by the Lessor as hereinafter provided, in
such condition as will permit the safe and copvenient optrahon
thereof by the Leéssees; and that all betterments of thie said

line of railroad, including tclcgraph and telephone lines, as

well as all extraordinary maintenance thereof, such as damage
to readway, embankments, track, culverts, buﬂdxngs and’ othet
structures which may be caused by or resalt from ponding of
water, fire, landslides, Acts of Providence, or other similar
causss, shall be made, by and at the sole cost ang expense of
the Lessor, without further obligation on thc part of ‘the Lessees.

. 3 “That es 2 condition precedent to any obhgatlou on the
part. of the Lessees to begin the operztion of the said line of
" railroad, the Lessor shall, at its own cost and expense, reha-
bilitate the said railroad and its physxcal appurtenances, and
put the same in good serviceable condition and repair, so-as
to admit of the safe and convenient operation thereof by the
Lessees; it ‘being understood and agreed that the work of

rehabshtatmw said 7ailroad znd appurtenances shall, ac all

times durmg its progress, be 'subject to the supcrvmcrn angd in-
spection, and upon its completion, to the approval of the re-
spective Chief Engineers of the Lcssccs or their duly authoru
ized representatives,

4. That the Lessor shall forthwith, and within é{ reasonable -

' bme, construct at its own cost and cxpcnsc, such necessary
passenger and freight terminal facilities, Jucludmg platforms,
sidings, interchange tracks and other’ necessary appurtenant
facilities at both Whitney and Badin, as may be reasonably
required by the Lessees, for the convenient handling of freight
and passenger business at said Whitney and Badin; and shall,
moreover, from time to time hereafter; dt its own cost and ex-
pense, make such additions to; betterments, or.improvements
of the said line of railroad end términal facﬂitics, including
extraordinary, maintenance thereof, as may be necessary and
reasonable for the safe and convenient.operation of said line
of railroad; it being understood that all of such work shall, at
all times during its progress, be subject to the supervision
and inspection, and upon its completion, to the approval, of the
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raspective Chtcf ‘Engineers of thc Lessees, or their duly au-
thorized r:prcscntahvcs .

5. That the Lessor shall dunng the life of this a.greernent, :
supply and furnish unto the Lessees, at convenient points on
said line of railroad to be agreed upoen by the parties hereto,
such quantity or quantities of pure clean water, as may be
r#qmrcd by the Lessees, for use in locomotive engines and
trains operated on said line of railroad, and for other railroad
purposes of the Lessees; and to that end, the Lessor shall
provide and furnish, at’its own exclusive cost and expense,
the necessary facilities for supplying such water to the Les-
sees ; it being understood that the Lessees shall pay the Lessor.
in guarterly settlements, upon bills rendered therefor by the
Lessor, in the usual course of business, the actual cost to the
Lessor of furnishing such water to the Lessees, but not in-
cluding any part of the expense to the Lessor of providing and
furnishing the watcr fac:htlcs

6. That the Lessor will pay all taxes and assessments which
m.ay be léevied upon the said demised line of railroad and the
appurtenances thereof, as well as upon any and all additions
to or betterments or improvements of the same, and will,
moreover, keep the depot buildings, water tanks, bridges, tres-
tles and other structures appurtenant to said railroad fully in-
. sired, during the life of this agreement,

7. That upon the termination of this agreement, as here-
inafter provided, the Lessees will qmetly and peaceably sur~
render the said line of railroad and appurtenances hereby de-"
mised unto the Lessor, its successors and assigns, in as good
condition as the same may have been in when received by the
Lessees, except ordinary wear and tear and such damage to
roadbed, embankments, tracks, culvérts, buildings and other -
structures as may be ca,used by or result from ponding of
water, fire, landslides, Acts of Providence or other similar
causes,

8. That the Lessees may discontinue operation of said
ine uf railroad and surrender same unto the Lessor sixty (60)
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days after they shall have. served upon the Lessor notice, in
writing, of their election to do so, and terminate this agree-
ment, and the Lessor may re-enter upon said lHoe of railroad
and oust and exclude the Lessees therefrom, one (1} year
after it shall have served upon thé Lessees notice, io wnn?g,
of its election so to do, and terminate ﬂus agree.ment.

9. That if at any time hereafter a d:ffcrence of opmmn or
dispute shall arise between the parties hcrcto, or between
any two or more of them, in respect of any of the provisions
of this agreement, or as to their respective rights, Liabilities
or duties bereunder, the matter in dispute, if it cannot be

- settied by the parties themselves, shall be-submifted to arbx—
tratxon, as hereinafter provided.

Any party hereto dcsmng the su’bm:ssmn ofia d:sputed ques— :

tion to arbitration shall state in wnbng to the -other party or
parties to the dispute the matter on which arbitration is de-
sired and shall request in writing such other party or parties
to join in the selection of a2 single disinterested arbitrator,
skilled in railroad operation, to determine the same, and if
the said parties ghall be able to agree upon such arbitrator,
such matter shall be submitted to him for decision.

In the event that the parties fo the dispute or cpq.trdvcrsy

are unable to agree upon 2 single arbitrator, as aforesaid, then
a board of arbitrators shall be selected in the following man-
ner: If there are only two parties to the controversy, one ar-
bitrator shall be selected by each party, and if there are two or
‘more parties to one side they shall agree in selecting an ar-

bitrator for their side, the two arbitrators thus chosen by the

two sides shall select a third arbitrator who shall also act as
umpire. If there shall be more than two sides to a .contro-
versy, one arbitrator shall be selected by each side, and if the
arbitrators thus selected shall be even in number, such arbitra-
tors shall select another arbitrator to act with them, a5 um-
pire; or, if the arbitrators selected by the disputing sides to
the controversy shall be 6dd in number, they shall select ane
of their own number to act as umpm: The party or parties
* desiring such arbitration shall glve written notice of the same
to the other party or parties, stating thercin definitely the ques.
. ton or questions in dxspute, and naming the person. selecteil
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as afbxtrator or -arbitrators, by the party or parties giving thc
notice; and thercupon it shall become and be the duty of the

other party or-parties to whom such -notice is given, within

thirty (30) days after the receipt of such notice, to name an
arbitrator or arbitrators, to act for it or them, and-in the
event that the party or parties receiving such ‘notice shall fail
or neglect so to do, then 2n arbitrator or arbitrators for the
party or parties so in default may be appointed by the Fed-
eral Judge of the Fifth North Carolina Distriét, upon the
written apphatzon of the movmg party or parties, and upon
five (5) days written notice of such apphcatxon to the othcr
party or parties to the controversy.

The single arbitrator, if one shall be chosen, or the bOard
of arbitrators selected, as hereinbefore provided, shall give
to the parties to the dispute or diffierence written notice of the
time and place of hearing, which hearing shall not be Jess than
twenty (20) nor more than thirty (30) days after service of
such notice; and- at the time and place appointed the single

arbitrator or the board of arbitrators, as the case may be,

shall proceed to the final hearing of the question or questions

in dispute, unless for good cause shown, of which the arbitra- -

tor or the board of arbitrators, by a majority, shall be the
judge, such hearing shall be postponed until some later date.
The determination of the arbitrator chosen or the board

of arbitrators, as the case may be, by a majonty of the,

members composing the board; shall be made in writing, and a.
report thereof delivered to each of the parties to the dispute
or difference, within sixty (60) days from the date of the
selection of the single arbitrator, or if a board is selected, the
last acting member thereof, as above provided, unless the
parties to’ the dispute or dxffcrcnce shall agree to extend the
- tme within which such report may be so rendered; and such
determination, 'when' so made, shall be final and ooncluswc
upon the parties to such dispute. or difference, upon the ques-
tion or questions so submitted to"arbitration.

No person shall be quahﬁed to act as arbitrator except a
disinterested person skilled in railroad operation.

All expenses attending each’and every arbitration shall 'be
borne equally by the parties to the difference or dispute

arbitrated.
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Tin Whitness Wihereof, the parties hereto bave caused
these presents. to be executed and their respective corporate
seals to be hereunto affixed and attestéd by their respective
officers thereunto duly authorized, the day and year first above

written. - .
TALLASSJ_EE‘ POWER COMPANY]
' By- PN L ;
[sEAL] ' ARTHUR V. DAVIS,
Attest: | - President, | - o
G. R, GIBBONS, ) ' .
. Secretory. ‘
YADKIN RAILROAD COMPANY,
' . By
{sEarL] . FAIRFAX HARRISON,
Attest: President,

GEO. R. ANDERSON,
Assistant Secretary.

WINSTON-SALEM SOUTHBOUND
RAILWAY COMPANY,

. By . .
[sear} ‘ HENRY E. FRIES,
Attest: President,
H. F. WILKINSON,
Secrefory. ,

E H C.
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THIS AGREEMENT OF LEASE, dated as of the 1st
-day of July, 1951, by and between

“YVapxuw Rawroap Compaxy, a corporation of the State of '
. 'North Carolina, hereinafter styled Lessor, party of the Srst
‘part; and

C'AEOL‘INA A¥D Nomﬂwzs'mm Barway GOMPA‘TY, a cor-
poration of the States of Virginia, North Carolina and
- Bounth Carolina, heremafter styled Lessee, party of the sec-
ond part;

WITNESSETH:

Taar the Lessor, for and in consideration of the rents
or sums of money herein reserved to be paid to it by Lessee,
and of the covenants of Lessee bereinafter expressed, does
hereby lease unto Lissne:

" Axx of the railroads and physmal propertles of Les-

sor, including leased properties, equipment, material

" and sapplies, and all coniracts, rights, powers, fran--

. chises and privileges in connestion therewith, as well as

the income t’herefrom Excepr cash and United States

@Government Bonds in the Treasury of Lessor on July

1, 1951, or. due as of that date; Susseor, however, to

‘ the. First Mortgage of Lessor to Central Trust C'om-

pany of New York {now The Hanover Bank), Trustee,
dated November 7, 1890.

To Have axp To Horp the said leased premises unto Lis-.
seg for a term beginning as of the 1st day of July, 1951, and
ending on the 31st day of December in the year 2000
Susrecr, however, to -termination by either party by six
(6) roonths’ written notice to the-other, and Sussecr arso

" %o termination at the election of the Trustee of the Devel-
opment and General Mortgage of Southern Railway Com-
pany in the event of defanlt under that Morigage s’ pro-
vided in Bection 6 of Article Three of said Morigage; upon

. the Lessee's
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Yizzpiwe Awp Paviwe, however, to Lessor the following
1ents or sums of money: -

(a) Axn anmual rental of Thir ty Thousand Five Hun-
dred Dollars ($30,500) ;

(b) An amount equal to the charges for depreciation
or amortization allowed to Lessor for each calendar
year in respect of the leased premises under the provi-
sions of the United States Internal Revenue Code;

(¢} In the event of retirement or abandonment of
depreciable property of Lessor, solely on-account of
casualty, obsolescence or other camse not adequately
provided for in determining the rates of depreciation
or amortization, respectively, an amount equal fo the
deduction allowed fo Lessor for each calendar year for
such causes with respect to the leased premises under
the provisions of the Umted States Internal Revenue
Code; and :

(d) In the event of retirement or abandonment of
nondepreciable property of Lessor; an amount egual
to the deduction allowed to Lessor for each calendar
year for such causes with respect to the leased prem-
ises under the provisions of the TUnited States Internal
Revenue Code;.

said remtals (a), (b), (e} and (d} to be payable semi-
annually on the 30th day of June and the 31st day of Decem-
ber in each year; it being understood that restals (b), {c)
and (d) may be estimated in the first instance, but shall be
adjusted when actnal allowances are ascertained; and also
the following contingent rental:

(e) A contingent rental in any calendar year im
which Lessee has net profits equal to such proportion
of said met-profits as the railway operating revenues
derived by Lessee in that year from the movement
of traffic over the leased property shall bear {o the total
vailway operating revenues of Lessee; said contingent
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rental to be payable annunally or December 31 of each
year. . '

As used in paragraph (e), the term ‘‘net profits’
shall be interpreted to mean the net railway operating
income of Iesses in sny calendar year less its fixed
charges (excluding contingent rental) and less miscel-
laneens income charges in that year. ‘“Railway oper-
ating revenues’, ‘“‘net railway operating income?,

- “fixed charges (excluding contingent rental)’’ and
“*miscellaneons income charges’ used in computing
the contingent rental shall be ascertained pursuant to
the Acconnting Classifications prescribed by the Inter-
state Commerce Commission. Lessee shall keep such
records as will reflect with reasonable accuracy the rail-
way operating revenues which Lessee derives from the -
movement of trafic over the leased property.

- Rentals payable December 31, 1951, shall be for the
period July 1, 1951, to December 31, 1951.

For the purposes of this lease, depreciable property re-
fers to the classes of property for which deductions for de-
preciation or amortization are now or may hereafter be’
allowed to Tessor under the United States Internal Reve-,

-nue Code, and nondeprecisble property refers to all other

classes of property.

Axp it is hereby covenanted and agreed between Lessor
and Lessee, in consideration of said lease:

1. That Tessee will pay the renis and swms of money
herein reserved in the mauner and on the basis herein
specified. .

2. That Lessee will assanie, carry out and perform all of
the public duties of Lessor; and that it will pay and dis-
charge all taxes {other than income taxes), licenses or other

" charges which may be assessed or levied upon the property

of Lessor leased hereunder.

3. That Xiessee will maintain the properties leased here-
uznder in such good condition and repair that upon the ter-
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mination of this lease said properties shall be in good oper-

ating condition, with normal maintenance having been per- -

formed; and shall return said properties to Lessor at the
termination of this lease in good eordition and repair, ordi-
nary and reasonable wear and tear excepted, together with
materials and supplies equivalent to those turned over to
the Lessee at the beginning of the term of this lease.

4. Lessee shall have the right to retire, abandon or other-
wise dispose of any portions of the leased properties, in-
cluding equipment, no longer necessary in connection with
the operation and maintenance of the railroads and proper-
ties leased hereunder. Upon the retirement or abandon-
ment of any of the leased premises, such property so re-
tired or abandoned {other than land} shall belong to the
Lessee; provided, however, that Lessee shall pay to Lessor
an amount equal to the value of the net salvage therefrom,
that is to say, the gross sa}vage less labor and other costs
of salvaging.

5. Lessor shall bear the costs of depreciation, amortiza-
ﬁon and losses on retirements, (

" 6. Lessee shall have full occopancy, control and manage- -

ment of the leased properties and their appurtenances with
the right to c}:ange or alter the same from time to time as
may be requisite in connectmn with the operation thereof,

and the forther. right to exercise or have exercised in its

behalf every right, power and privilege possessed by Lessor
in respect thereof, either in its own name or in the name of
Lessor, subject to the terms and provisions of this lease.

7. Lessor will preserve and continue its corporate exis-

-tence in so far ag the same mav be required for the proper

protection and preservation of the rights of Lessee here-
under and will take all such corporate or other actions as
may be necessary to assure Lessee full use and enjoyment
of the prexmses ‘leased bereunder and for the purposes of

ezerczsmg the power of emment domain or other powers,

217




5

privileges and franchises in connection with the use, op-
. eration and enjoyment of the leased premises.

8. That this lease agreement shall indre to the benefit of
and be binding upon the respeetive successors and assigns
of the parties hereto as well as upon the parties themselves.

9. This instrument is executed in several counterparts,
* each part so executed being an original, and sueh counter-
parts together éonstituting bot one and the same instra.
ment which shall be sufficiently evidenced by any such origi-
nal counterpart. This instrument is dated as of July 1,
1951, for comvenience only, and the actual dates of execu-
tion are the dates of acknowledgment hereof by the respec-
tive parties hereto.

I Wirxess WxEereor, the parties- hereto ‘have caunsed
these presents to be executed and their respective corporate

sezls to be hereunto affixed and attested by their respective . -

officers thereunto dnly anthorized, as of the day and year
first above written. - . -
*  Yapmmw Ramzosp Compainy,

By B. R. Orrver,
] " Vice President.
{spaAL)
ArresT:

M. Y. Rowazrs,
' Assistand Secrefary.

Carorrva Axp NORTHWESTERN
Rarwway Company,

By Joar B. Hxroe,
Vice President.
(smAvn)
ArrEST

R. L. Boorweronw,
Secretary,
FHT.

218

at



,\_/'

Districr or CoLuMsIa,
Cizy or WASHINGTON.

This 29th day of June, A.D. 1951, personally came
before me, P. X, Howard, a Notary Public in and for the
Distriet of Colmmbia, B. R. Oliver, ‘who, being by me duly
sworm, says that he is Vice President of the Yadkin Rail-
read Company, and that the seal affixed to the foregoing
instrument in wrifing is the corporate seal of said company,
and that said writing was signed and sealed by him in behalf
of said eorporation by its autbority duly given. And the
said Vice President achnowledged the said writing to be
the act and deed of said corporatmn .

Wrrwess my band and notana.l seal t.]:us the 29th day
of Jung, 19:)1

S P. K. Howarp, )
(sEAL) Notary Public in and for ihe
District of Columbia,

My commission expires May 1, 1955,
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Disrrier or Covunes, |
Cizy or WasEDNGTOR.

This 27th day of June, A.D. 1951, personally came
before me, Hobart R. House, a Notary Public in and for
the District of Columbia, John B. Hyde, who, being by me

- duly sworn, says that he is Vice President of the Carolina -
and Nortbhwestern Railway Company, and that the seel
affized to the foregoing instroment in writing is the corpo-
rate seal of said company, and that said writing was signed
and sealed by him in behalf of said corporation by its an-
thority duly given, .And the said Vice President acknowl-
edged the said writing to be the act and deed of said cor-

_poration. i '

. Wirxess my band and notarial seal this the 27th day
of June, 1951. P .

' Hosarr B. Housk,
{smar) ) Notary Public in and for the
: District of Columbia,

My commission expires November 15, 1951,
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EXHIBIT 2
LEASE AGREEMENT

THIS INDENTURE OF LEASE AGREEMENT is made this __day of
, 2000, by and between YADKIN RAILROAD COMPANY, a North Carolina
corporétion (hereinafter referred to as “Yadkin™) and NORFOLK SOUTHERN RAILWAY

COMPANY, a Virginia corporaﬁon (hereinafter referred to as “NSR”).

WITNESSETH:
WHEREAS, Yadkin is the owner of a line of railroad including real property, railroad -
right-of-way, railroad facilities, and appurtenances located thereon'and affixed thereto beﬁeeh
- Yadkin Junction, North Carolina, and Albermarle, Nprth Camliné; and
"WHEREAS, .the, railroad, physical properties, equipment, materialg and supplies,
contracts, rights, powers, franchises and privileges of Yadkin were leased to Carolina and

Northwestern Railway Company, a predecessor of NSR, by a lease dated July 1, 1951, and
expiring December 31, 2000; and

WHEREAS, Yadkin desires to continue to lease said line of railroad to NSR, and NSR

desires to continue to lease and operate said line of railroad upon the terms and conditions set

forth herein;

NOW, THEREFORE, in consideration of the premises, the mutual covenants, and the

other good and valuable considerations set forth herein, Yadkin and NSR agree as follows:



1; '"PROPERTY COVERED. Yadkin hcfeby leases to NSR, effective on the
Commencement Date hereinafter stated, on an exclusive basis, the line of railroad‘ owned by
Yadkin, which is located be‘cwcen Yadkm .Tunctmn, North Carohna, and Albemarle North
Carolina (heremaﬁer rcferred to as the “Yadlﬂn Lme”) all in (except to the extent prowded
-otherwise in this Leasc) "AS IS, WHERE IS“ CONDITION AND WITHOUT ANY EXPRESS
OR IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES
OF MERCHANTABILITY, HABITABILITY, OR FITNESS FOR A PARTICULAR
PURPOSE. This Lease includes without limitation the real property, railroad right of way, road
bed, main track, sidings, industrial tracks, depots, yards, storage and parking ar.eas, culverts,
bridges, buildings, structures, communication and signal facilities, eqtﬁpment, materials,
supplies, fixtures, and all other éppurtenances and all contracts, rights, powers, franchises and
privﬂegcs qf Yadkin. This Lease does not includé the cash, securities and other financial
investments, intercompany advances or liabilities of Yadkin.

2. RIGHT TO POSSESSION. On the Commencement Date provided fdr in Article 6
of this Lease, Yadkin will deliver to NSR possession of the Yadkin Line for NSR’s lease and
operation.

3. TERM. The term of the lease of the Yadkin Line to NSR will be twenty-five (25)
years from the Commencement Date pro{rided forin Anicle 6 of this Lease, and shall be
automnatically extended for an additional twenty-five (25) year term unless either party provides
the other with twelve (12) months’ written notice of termination before the end of the initial
term.

4. POSSESSION OF PREMISES AFTER ENb OF TERM. If, subject to the right |

of Yadkin to seek removal of NSR from the Yadkin Line by all applicable legal means, NSR
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holds over or remains in possession of the Yadkin Line after the expiration of tflc Lease, such
holdi:ig over or continued possession will create a tenancy from month to month only, and
monthly rental for such period will be equgl to oné-twelfth (1112) of the &mum Rental provided
for in Article 5(5) of this Lease a;nd will be payabie as set forth in ;&rticle 5(c) of this L;ease.

5. RENTAL. (a) Unless‘m'od;iﬁed by mutual agreement, as rental for NSR's lease of the
Yadkin Line, NSR will pay 1o Yadkin the Annual Rental as hereinafter defined, provided that the
rental for any lease year that is less than 365 days shall be prorated. If any segment of the
Yadkin Line is abandoned or disposed of by NSR pursuant to Articles 7(b) or 7(c) herein, the
An:nual Rental shall be reduced as of the effective date of the abandonment order, certificate of

exemption or dis;;osiﬁon by the percentage reduction in the miles of the Yadkin Line included in

this lease.

(bi NSR shall pay Yadkin one hundred thiﬁy six thousand dc_)]lars ($136,000) as rental
for the first year of this Lease (the “Bésc Rental”): Tht; Base Rental shall be adjusted annually .
during the term of this Lease by the same pcrcenfagé of inérease or decrease as reflected in the
“.Cox;su:t.ner Price Index for Urban Wage Earners and Clerical Workers (CPI-W) (1982-84 = 1 00)
specified for All I;Lcms ~ United States™ compiled by the Bureau of Labor Statistics of the United

States Department of Labor (the “Price Index™). The following method shall be used to make

adjustments hereunder:

() Adjustments shall be made annually effective on the anniversary of the

Commencement Date.

!

(ii)  Each annual adjﬁstment shall be made with'reference to the Price Index for the

fourth month immediately preceding the month in which the adjustment is made



(the “Current Price Index”).

(i)  Each adjustment shall be made by determining the percentage increase of the then
Current Price Index divided By the‘pricie index for the calendar month of the
Commencement Date (the “Base Price Index™. - -

(iv}  The percentage thus determined shall be multiplied by the Base Rental, and the
product thus determined shall represent the rent payable until another adjustment
is made (the “Annual Rental™).

Current Price Index B
X Base Rental = Annual Rental

Base Price Index.

In the event the Price Index is converted to a different standard reference base or otherwise
revised, changed or eliminated the determination of the percentage increase shall be made with

the use of such conversion factor, formula or table for converting the Price Index as may then be
substituted, ’

(e) Annual'Rehtai for each year will be due and payable by NSR no later than December '

31 of each year,

(d) Acceptance by Yadkin (or whomever has the right to collect rent as owner, designee,
or assignee of Yadkin's rights under this Lease) of Annual Rental paid by NSR pursuant to this -

Article will not be taken or construed to be a waiver of any provision of this Lease.

6. COMMENCEMENT DATE. The term of this Lease shall commence on January 1,

2001. Insofar as this Lease is cdncemed, that day shall be known as the “Commencement Date.”

7. USE-OF LEASED PROPERTY. (a) During the term of this Lease, NSR will use
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the Yadkin Line to provide service as a rail carrier and for any other lawful purpose. NSR shall |
comply with all applicable federal, state and local laws, ordinances and regulations in its use of
thc Yadkm Lire. NSR hereby agrees to indemnify and hold harmless Yadkin from and agamst :
any and all Ixabﬂﬂy, clalms, costs (mcludmg attomey s fees), damages and: e:xpcnses ansmg m

any manner out of its failure to comply with such laws, ordmancs;s or regulations.

(b) During the term of this Lease, NSR will not discontinue its operation as a rail
carrier over all or any part of the Yadkin Line without first applying for and obtaining from the
Surface TransporfatiOn Board (“STB”), and any other regulatory agency with jurisdiction, any
necessary order or certificate of exemption froin regulation for such discontinuance of oﬁeratjons
over the Yadkin Line. NSR will not seek such iegnlatory authoﬁty, or if no regulatory éuthérity
is needed, take any action to discontinue its operations on the Yadkin Line, without first giving
Yadkin notice of NSR's intent to dovso. Upon receipt of such notice, Yadkin will cooperate with
and assist NSR in its api:lications for and efforts to obtain any nec.essary regulatory approvals or
exemptions. Ifrail operations are abandoned over aﬁy segment of the Yadkin Line, this Lease
shall terminate as to the abandoned segment with a corresponding adjustment in the Annual
Rental as stated in Article 5 herein.- As' soon as p;acﬁcable following such termination, NSR
shall surrender the abandoned segment in good‘order to 'Yadkin, and restore the segment to its
conditioﬁ as of the Cormmencement Date of this Lease, normal wear and tear excepted. NSR
shall not be required to replace or restore any of the leased property sold or disposed of pursuant
to Article 7(c) of this Lease.

(c) During the term of this Lease, NSR shall have the right to sell or otherwise dispose of

any portion of the leased assets no longer necessary in connection with the operation and



maintenance of the Yadkin Line. Upon the sale or‘diSposition of the leased propertj, such -
property and any proceeds shall belong to NSR; providcd_,‘ however, that NSR shall pay to
Yaakin an an_l.ot;nt equal to ﬁle net salvage value of such i;roperty. The net sal-vagg value equals
‘the fair market value of the property less the Eosts, inclu&in g but not limited to labor, salvage .-
costs, legal fees, and selling expenses, which would be incurred in rcmo-ving and selling the |
property. If the property is sold by NSR, the sale price, less any costs incurred by NSR in the
sale of the property, shall conclusively equal the net salvage value. _

8. ALLOCATION OF IN(_Z‘OME AND EXPENSES. Aﬁy Income accrued on or
subsequent to the Commcnccmc;nt Datc’during the tc;fm of this Lease and any claims, e#pcnses,
and liabilities which arise or are gccmed on or subsequent to the Cormencement Date during the

term of this Lcasfe. in respect of the Ygdkin Line will belor;g to, be paid to, and be' the
| responsibility of NSR, and it .will be the obligaﬁon (;f NSR to éollect such in@me‘ and to pay or

otherwise to resolve such claims, expenses, and liabilities.

9. TAXES () After the Ciomfx.:encementnbate ﬁrovided for in Aticle 6 herein and
during the term of this Lease, NSR will- pay wﬁen due, and prior to the imposition of any pénalty,
all licenses, taxes, levies, or asseésments of whatever kind or nature which h'xay beéarne a lien
against thé Yadkin Line, other than as a result of an act or omission of Yadkin, and will
indemnnify Yadkin against any liability for payrnént of such Iicénses, taxes, levies, .and
assessments; lpmvidcd, however, that nothipg in this paragraph will be construed to dixhninkh any
right of NSR to contest any such license, tax, levy; or assessment in appropriate judicial or
administrative proceedings. Upon request, NSR will present to Yadkin for inspection the official

receipts (or photocopies thereof) showing the payment of any of such licenses, taxes, levies, and



T

. assessments,

(b) Promptly upon receipt of an itemized statement, NSR wili reimburse Yadkin for-any
such licenses, taxes, ]eVigé, or"assassrxgeﬁ.ts paid by Yadkin, and upon request by NSR, Yadkin.
will present.fo NSR for ixispectibn tﬁc ofﬁc.ial receipts (or pho;foco;;ies the%eof) showing the .-
payment 6f any of such l'icen:écs, taxes, levies, and assessments. | N

10. UTILITIES. Beginning on the Comméncement Date provided for in Article 6
herein and during the term of this Lease, NSR will pay all bills for water, sewer, gas, and electric
service to the Yadkin Line.

11. EMINENT DOMAIN. If during the term of this I;case, the Yadkin Line or any
part thereof is appropriated or otherwise acquired by & governmental body or agency thereof or .
by :;1 quasi-public body?. all awards or compensation for such appmpﬂaﬁon or acquisition will be
paid solely to Yadkin, and the Lease will terminate as to such property.” In the case of a partial
" taking that matérially interferes with NSR’s oﬁerations ox}cr the property, the Lease will continue

with an appropriate proportional abatement of rental.

' 12. MAINTENANCE AND IMPROVEMENTS. During the term of the Lease, at its
sole cost ahdéxpensé, NSR properly will maintain the Yadkin Line ina conditibn appropriate to
its usage. NSR's maintenance obli gations hereunder will inchide any function Which Yadkin, but
fdr this Lcasé, would be required 1o pcrfofm pursuant {o apﬁlicabl‘e federal, state, and municipal
Iawé, ordinanceé, and regulations. NSR shall have the right to relocate switches and industrial
tracks and to upgrade the existing line, all at NSR’s sole expense.

o 13. LIENS. NSR will pay, satisfy, and discharge all clairﬁs or liens for rriatcrial and

Tabor or either of them used, -cohtracted for, or employed by NSR during the term of the Lease in



the construction, repair, maintenance, or remioval of the Yadkin Line and any improvements
located thereon, whether said improvements are the property of Yadkin or of NSR. NSR will

“indemnify and save harmless Yadkin from all sich claims, liens, or demands whatsoever,

14. ENViRONMEﬂTAL. (2) NSR Will ncl>t create or ‘penniut to be created or to exist
upon the Yadkin Line any use, storage or disposal, excludihg any use, storage or handling
incidental to transportation or rﬁaintenance of track and/or right of way, of hazardous substances,
bazardous wastes, or toxic materials during the continuance of this Lease, and NSR shall
indemnify and hold harmless Yadkin aﬁd all of its directors, officers, agents, or employees, from
z;nd against any sﬁit or claim growing out of any such use, storage or disposal thereon. NSR
shall install and bear the expense of any and all pollution control structures, devices or equipment.
that are required during' the term of this Lease under applicable federal, state orllocal laws,
ordinances or governmental rcgulatfons and which relate directly to railroad operations
éonductcd by NSR over thc; Yadkin Line. During the term of this Lease, NSR will comply with
all applicable federal, state and local laws, ‘rules, governmental reglﬂaﬁons or ordinances
controlling air, water, noise, hazardous wastes, solid wastes and other pollution or relating to the
storage, transport, release or disposal of hazafdous materials, substances, wastés ‘o¥ other
pollutants, iﬁcluding any pertaining to any repair, rehabilitation, maintenance, reconstruction or
construction conducted by NSR on the Yadkin Line.

(b) Yadkin shall be responsible to NSR and shall defend, indemnify, and hold _harmlcss .
NSR, its parent corporation, sul;sidiaries and affiliates, and all of their respective directors,.
'ofﬁcers, agents or employees, from and ag.ainst any and all liabilities, damages, penalties, fines,

claims, demands, causes of actions, liens, suits, costs, judgments and expenses, including costs of .



defense and reasonable atiorneys’ fees and reasonable consultants’ fees, arising out of dny
conditions existing on the Yadkjn Line as of thc Commcncemént Date of this Lease (the
“Preemstmg Condmons”) unless Yadkm proves that NSR caused or created such condmons or
unless Yadkin proves that NSR exacerbated such condxtmns in which case Yadkm‘

responsszhty sh.all not extend to the exacerbatzon of such conditions. This mdemmﬁcanon shall

survive the term of this Lease.

{¢) NSR shall be responsible to Yadkin and shall defend, indcl.nnify and hold harmless
Yadkin, its parent corporation, subsidiaries and affiliates, land all of its directors, officers, agents
or employees, from and a.xgains't any and all liabilities, damages, penalties, fines, claims,
demands, causes of actions, liens, suits, costs, judgments and expenses, including costs of
defense and reasonable attoméys’ fees and reasonable consultants’ fees, arising (i) out of
cbnt’amina‘tionof the Yadkin Line after the Conmenccﬁent Date of this Léasecaused by NSR’s

' operations on the Yadkin Line; unless NSR proves that Yadkin caused or created such.condition
after tﬁc Commenccmentl Date of this Lease, or {ii) out of NSR’s exacerbation of any Preexisting
Conditions.” This indemnification shall survive the term of this Lease.

* (d) NSR will furnish Yadkin written notice of any and all releases of hazardous

| subﬁtancei and/or regulated substances on the Yadkin Line which occur during the term of t"be
Lease whenever such releases are required to be reported to any federal, state or local aﬁthority.
Such written notice will identify the substance released, the amount released and the measures

'undértaken, ifany, to clean up and remove the released material and any contaminated soil or
water. NSR-will also provide Yadkin with copies of any reports made to any governmental
agency which relaté to such releases duriné the term of the Lease.

{e) During the term of the Lease, Yadkin shall have the right to enter the Yadkin Line for
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the purpose of inspecting to ensure compliance with the requirements of this paragxaﬁh. In order -

to exercise this right to enter the property for inspcction, Y'adki'n must first give NSR seventy two

(72) hours advance nohce of its plan to mspcct the property and must thereafter comply with any

mstructlons of NSR desxgned to insure the safety of the personnel and property of Yadkin and

NSR., To provide the required advance notice of inspection to NSR, Yadkin shall contact the

Division Engineer at (803) 255-4251. If Yadkin detects any violation of this paragraph,

including any contamination qf the ﬁ’adkin Line occurring during the term of this Lease, Yadkin

- will notify NSR. Upon receipt of such notice, NSR will take immediate steps to eliminate the

- violation to the reasonable satisfaction of Yadkin. Shouic} NSR iﬁadcquatcly remedy or fail to |
eliminate the violation, Yadkin shall haye the ri ghi to ente.r the Yadkin Line to take whatever
ccrreqtive action Yadk:in reasonably deems necessary to eliminate the violation, at the sole
cxpeﬁsc of NSR. _ |

{f) As to the provisions of this arficle only, as. to cach.othcr, Yadkin and NSR hereby
waive any statute of limitations defense, provided, however, that if one party gives the other
party written notice of contamination of the Yad.kin Line, the waiver of the statute of limitations
shall cease, but only as to the conta;nipaﬁon which is the subject of the written notice, and asto”

" such contaminatipn, the parties shall then be subject from the date of receipt of such written
notice to the times then provided in the then applicable statute of limitations. The waiver of
statute of limitations for any matter not covered in said written notice shall continue.

. 15; INDEMNIFICATION. The liability of the parties hereto, as between themselves,
for death, personal inj ury, or property damage will be determined as follows:
Except where the sole proximate cause of such injury, death, loss, or damage is thc

negligence or mtentxorxal tortuous act of Yadkin, NSR will mdemmfy and save harmless Yadkin
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and its officers, agents, employees, lessors, subsidiaries, afﬁliateé successors, and assigns from
and against any and all loss, damage, claims, judgments, expense including attorneys' fees and
disbursements, or liabilify for: ti) mjury to or death of any 'pefson oécurring on or about the
. _Yadkiﬁ Line during the .terrn of ér in connection vy'ith thi; Lease; a’nd (ﬁ) ]osé, of 6r damage 1o
~ any property whatsoever, including but not limited to fhe property covered by this Leése, where
such injury, death, loss, or damage is caﬁsed by, arises out of, results from, or is incident to (A)
. the condition or existence of the property covered by this Lease or (B) NSR's lease, use, or
operation of such property or any portion thereof. .
16. NO COVENANT OF QUIET ENJOYMENT. ﬁotﬂng in this Lease implies or
imports a covenant by Yadkin for quiet enjoyment by NSR of the Yadkin Line during the term of
"this Lease, and nothing in this Lease implies or imports any representation by Yadkin that the fee
title to the Yadkin Line is owned by Yadkin, prévided,lhoweve'r, that Yadkin does represent that
the Yadkin Line currently is operated by NSR as a continuous line of railroad and thét Yadkin is

graating NSR sufficient rights hereunder to conduct continued rail common carrier operations on

the Yadkin Line.

17. COMMON CARkIER,RESPONSIBlLITY. On the Commencement Date
providc.d' for in Articie 6 of this Lease, NSR will assume and relieve Yadkin of all common
carrier res;;énsibility a&:d obligation for the Yadkin Line (other than the residual comrnon carrier
oblé gation of Yadkin arising from Yadkin's ownership of a line used in interstate commerce), K
including performance of rail carrier service along‘the 'fadk'm Line.

‘ 18. CORPOR.A’.I'E APPROVALSf On or prior to the effectiﬁe date of this Legse, NSR

and Yadkin will obtain appropriate corporate approvals for NSR's lease of the Yadkin Line.
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19. LABOR.: Each party agrees to indemnify and hold ixarm]ess the other party against
any and all costs and payments, including benéﬁié, allowances and arbitration, administrative
and litigation ex?enses, arising out of claims or gﬁevances made by ‘o».f on behalf of its own.

- gmﬁios'ées 51' their collécﬁvé bargaining rc;:)rc;sentatives, either pursuant to‘e;nplo.yee protective
conditions ixﬁnposéd b)" a governmental agency upon that agency's approval or exempﬁon of this
Lease and operations hereunder, or pursuant to a collective bargaining agreement. It isthe
intention of the parties that each party shall bear the full costs of protection of its own employees
under employee protective conditions imposed, and of gﬁqvanceg filed by its own employees

arising under its collective bargaining agreements with its employees.

20. REGULATORY APPROVAL. NSR will apply for and obtain from the STB, or
any other regulatory agency with jurisdiction, any necessary approvals or exemptions from
regulation for its lease and operation of the Yadién Line , and Yadkin will cooperate with and

assist NSR in its applications for and efforts to obtain such regulatory approvals or exemptions.

21. NO THIRD PARTY BENEFICIARY. This Lease is intended fc;r the sole benefit
of the parties hereto, nothing in this Lease is in%énded or may be construed to give any person,
firm, corporation, or otﬁer entity, other than the parties hereto and their respective officers,
agents, émployecs, lessors, parent corporation, sul_qsidiaries, affiliates, successors, and assigns,
any right pursuant to any provision or term of this Lease, and all provisions and terms of this

Lease are and will be for the sole and exclusive benefit of the parties to this Lease.

22, WAIVERS. Any waiver at any time of a breach of any provision, condition,

obligation, or requirement of this Lease will extend only to the particular breach so waived and



will not impair or affect the existence of any provision, condition, obligation, or requirement of

this Lease or the right of Yadkin thereafter to avail itself of any breach, subject to such waiver.

23 TERMINATION This Lease may be termmated 1f fora penod of thmy (30) days |
exthtr Yadkm or NSR fails to keep or perform any one or more of the covenants or obhgatlons
under this Lease aqd if such failure continues for a period of sixty (60) days from the date of
receipt of written notice of such fajlure. This Lease may also be terminated at any time by the
mutual copsent of NSR and Yadkm

24, EFFECT OF TERMINATION (a) Upon explrauon of NSR's lease of the Yadkin
Line or if NSR's lease of the Yadkin Line is terminated, NSR will forthwith vacate and surrender
the Yadkin Line (1.1pon obtaining necessary 'regulatory authority or cxempﬁoh, which NSR shall
ﬁromptly seek). NSR shall simender any segments of the Yadkin Line over which ﬁSR was
actually ccmductmg raxl operations at the time of the termma’non in a condition at least equal to
the Federal leroad Adnnmstranon Class 1 standards NSR shall surrender all other leasad
property in good order to Yadkin, and restore the property to its condmon as of the -
Co;numencemexxt Date of this Lease, normal wear and tear éxccpiad. NSI;\ shall not be required to
replace’O{ réstore any of the leased property sold or disposed of pursuaﬁt 10 A'rticle 7(c).of this’
lease.

L (b) Provided that all sums due Yadkin under this Lease have been péid and all NSR's
obligations and covenants under this Lease have been performed, NSR Iﬁay remove ‘from the
Yadkin Line any and all structures or other property bcionging to NSR or which NSR caused or
* permitted to be placed or erected on the Yadkin Line and which are the property of NSR. Such

removal will be effected without damage to the property of Yadkin. If NSR fails to make such
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removal Mthin sixty (60) days from the date of termination of the Lease, Yadkin mﬁy take title
-thereto without consideration of any kind therefox or claum by NSKR or anyonc claiming an
: mterest by or through \ISR or Yadkm may remove all or any part of such structures and/or N
property and restore 1he Yadkm me to its former condmon at the sole expense of NSR and |
NSR will reimmburse Yadkm for such expense within thirty (30) days of recelpt of a bill or bills
therefor.

25. CHOICE OF LAW. This Lease will be construed in accordance with the laws

of the United States of America and the State of North Carolina,

26. COUNTERPARTS. This Lease may be executed in-any number of |

counterparts, each of which may be deemed an original for any purpose.
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IN WITNESS WHEREOF the parties hereto duly executed this Lease as of the day and

year first above written.

In the presence of: - YADKIN RAILROAD COMPANY

By -
As to Yadkin _ ' Pre_sident

Attest:

Secretary

In the presence of: ' NORFOLK SOUTHERN RAILWAY COMPANY

AstoNSR ' _ Vice President

Afttest:

Secretary

15



STATE OF NORTH CAROLINA [
STANLY. County | . In the General Court of Justice )

E] District Court Division X Supenor Court Division
Name of Plaintif(s) — ‘ '
ALCOA, INC. cuVu. SUMMONS

201 Isabelia Street -

City, State, Zip
Pittsburgh Pennsylvama 15212

o ALIAS AND PLURIES SUMMONS

GS 1A-1 Rules 3, 4

VERSUS
Name of Defendant(s) .
NORFOLK SOUTHERN RAILWAY COMPANY, INC.,
YADKIN RAILROAD COMPANY, and WINSTON-
SALEM SOUTHBOUND RAILWAY COMP'ANY

Date Original Summong lssued

Date(s) Subsequent Sumnmons(es) issued

To Each Of The Defendant(s) Named Below

Name And Address Of Defendant 1

Winston-Salem Southbound Railway Company
cle Registered Agent William W. Walker.

110 Oakwood Drive, Suite 300

Winston Salem, NC 27103

Name And Address Of Defendant 2

A Civil Action Has Been Commenced Against You!

You are nofifi ed to appear and answer the complamt of the plamtlff as follows

1. Serve a copy of your wrltten answer to the complairit upon the plalntn'f or plamtaﬂ’s attorney wnthm thlrty (30)

days after you have been served. You may serve your
it to the plaintiif's last known address, and -

answer by delivering a copy to the plamtlff or. by mailing

2: File the original of the written answer with the Clerk‘of‘Supericr Court of the county named g,bové.'

If you fail to answer the complaint, the plainti,f,f will apply to the:Court for the relief demanded in the corhplaint, ;

Name and Address of Plaintiff's Attomey (If None, Address Of Plaintiff)

Lou:s A. Bledsoe, Il and Edward F. Hénnessey, IV

Date Issued “ Time

Oam [JPm

Robinson, Bradshaw & Hinson, P.A.
101 North Tryon Street, Suite 1200

Signature e

Charlotte, Vquth Car‘qﬁng 28246-1 a00

[ peputycsc [ assistant csc [ Clerk of Superior Court

[T ENDORSEMENT
This summons was originally issued on the date

Date Of Endorsement

indicated above and returned not served. At the
request of the plaintiff, the timg"within which this

summons must be served is ex’tended sixty (60)
days.

Time
. {1 am U P
Signature
D_ Deputy CSC D Assistant CSC l:l Clerk of Supenor,
Court

NOTE TO PARTIES:

_Many counties have MANDATORY ARBITRATION programs in which most cases where the amount in

controversy is $15,000 or less are heard by an arbitrator before a lrial. The parties will be nolified if this .
case is assigned for mandalory arbitration, and, if so, what procedure is to be followed. -

AOC-CV-100, Rev, 10/01
© 2001 Administrative Office of the Courts

(Over) ‘



STATE OF NORTH CAROLINA — =

STANLY o County ‘ o In the General Court of Justice
' : {7] District Couit Division [ Superior Court Division

Name of Plaintifi(s)

ALCOA,INC. _ . S B CIVIL SUMMONS
201 Isabelia Street :

Cily, State, Zip C O ALIAS AND PLURIES SUMMONS

Pittsburgh Pennsylvania 15212 ] , . '
' " VERSUS - S - o o GS1A1RuIes34_

Name of Defendant(s) . .| Date Original 8ummons Issued
NORFOLK SOUTHERN RAILWAY COMPANY 'INC, | -
YADKIN RAILROAD COMPANY, and = WINSTON-

SALEM SOUTHBOUND RAILWAY COMPANY Dala(s) Subsequent Summons(es) fssued

“To Each Of The Defendant{s) Named Below

Name And Address Of Defendant 1 Name And Address Of Defendant 2

Norfolk Southem Railway Company 1 Yadkin Railroad Company

¢/o Registered Agent Lennox P. Mcl.endon, Jr. c/o Registered Agent Lennox P. McLendon, Jr.
230 N. Elm Street, Suite 2000 230 N. Elm Street, Suite 2000

Greensboro, NC 27401 Greensboro, NG 27401

A Civil Action Has Been Commenced Against Youl

-You are notified to appear and answer the complaint of the plamm‘f as follows

1. Serve a copy of your written answer to the complaint upon the plaintiff or plaintiffs attorney within thirty (30)
days after you have been served. You may serve your answer by dellvenng a copy to the plaintiff or by mailing
it to the plainliff's last known address, and

2. File the ofiginal of thie written snswer with thie Clerk of Superior Court of the county named above.

I you fail to answer the complaint, the plaintiff will apply fo the Court for the relisf demanded in the complaint.

Name and Address of Plaintiff s Atorney (If None, Address Of Plaintif} | Date tssued Time
_ ' : ‘ Oaw OeMm
Louis A. Bledsoe, Il and Edward F. Hennessey, IV e :
Robinson, Bradshaw & Hinson, P.A. Signature
101 North Tryon Street, Suite 1900 _
Charlotte, NOﬂh Carofina 28246-1900 {71 peputy csc” [ assistant cSG [ Clerk of Stperior Court
] ENDORSEMENT Date Of Endorsement Time A
This summons was originally issued on the date . Oam JrM
indicated above and returned not served. Atthe - [ Signature * -
request of the plaintiff, the time within which this .
'(sjummoﬁ‘s‘ must bé served is eéxtended Sixty (60) . [ [[] Deputy CSC ] AssistantCSC [ ]  Clerk of ‘Superiot
ays. Court

NOTE TO PARTIES: Many counties have MANDATORY ARBITRATION programs in which most cases where the amount in,
. controversy is $15,000 or less are heard by an arbltrator before a trial: The parties will be notified.if this -
case is assigned for mandatory arbilration, and, if so, what procedure is fo be followed. :

AOC-CV-100, Rev. 10/01
@ 2001 Administrative Office of the Courts (Over)




