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of BNSF Railway Company’s Reply to Revised Feeder Line Application.

I would appreciate it if you would date-stamp the enclosed extra copy and return it to the
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assistance.
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Independent Mexico City Correspondent: Jauregui, Navarrete y Nader S.C.
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BEFORE THE

' SURFACE TRANSPORTATION BOARD

Finance Docket No. 34890

PYCO INDUSTRIES, INC.
— FEEDER LINE APPLICATION -
LINES OF SOUTH PLAINS SWITCHING, LTD. CO.

BNSF RAILWAY COMPANY’S
REPLY TO REVISED FEEDER LINE APPLICATION

BNSF Railway Company (“BNSF”’) hereby submits its reply to the Revised Feeder Line
Application filed in this docket by PYCO Industries, Inc. (“PYCO”). BNSF expresses no
position With respect to whether the Revised Feeder Line Applicati‘on should be approved.
However, if the Board defermines to approve the Revised Feeder Line Application or otherwise
acts to address PYCO’s concerns with respect to the service provided at its facility at Lubbock,
TX, BNSF requests that the Board exercise its conditioning power to ensure that BNSF’s
operations at Lubbock are not disadvantaged‘or adversely impacted and that its right of first
refusal under its contract with Séuth Plains Switching, Ltd., Co. (“SAW?) be preserved.

- Specifically, under the Board’s interim alternative service order issued in PYCO
Industries, Inc.~Alternative Rail Service-South Plains Switching, Ltd. Co., F.D. No. 34802
(served June 21, 2006), BNSF interchanges traffic with SAW and West Texas & Lubbock

Railway Conipany, Inc. (“WTL”) at BNSF’s Lubbock Yafd; Prior to the institution of

alternative rail service, BNSF interchanged only with SAW at its Lubbockaard, and, while



BNSF has worked with SAW and WTL to seek to maintain efficient operations during the
interim period of alternative rail service,' the Board should require as a condition to its approval
“of the Revised Feeder Line Application, if granted, that BNSF be able to operate at Lubbock
efficiently and @ithout undue iﬁterference. This could be achieved by requiring that the relevant
parties enter into an operating protocol which would achieve that result. If the parties are not
able to agree to the terms and conditions of such a plan, the parties shoufd be required to submit
the disputed issues to the Board for resolution. | |
In addition, the Board should require as a condition of approval that BNSF’s right of first
refusal granted to it by its 1999 contract with SAW be preserved. Spe_ciﬁcally; BNSF was
provided with the right under the parties’ contract to review any sﬁle sixty (60) days from the
receipt of an executed sales agreement. Under the right of first refusal, BNSF has the right to
purchase the property “on the same, or substantially similar, basis” as set forth in the executed
| sales agreement for a “purchase price equal té the average of the highest three bids” received by
SAW. See S.ection 7(b) of the “Agreement for Sale of Certain Assets, Rights and. Obligaﬁons of
The Burlington Northern and Santa Fe Railway Company to South Plains Switching, Ltd.,
Company” dated May 3, 1999 (attached hereto). The right of first refusal was an integral part of
BNSF’s agreement to sell its lines at Lubbock to SAW since BNSF needs to ensure that, over the

long run, it is able to provide efficient and effective rail freight service to customers at Lubbock.

! Under the parties’ current arrangement, BNSF delivers incoming traffic destined to shippers on
SAW’s lines to WTL at BNSF’s Lubbock Yard. WTL then moves the traffic to SAW’s yard
where the traffic which SAW is to deliver is given to SAW. WTL then delivers PYCOQO’s traffic
to its facility. In contrast, outgoing traffic is delivered from the customers’ facilities to the BNSF
- yard directly by both SAW and WTL. Both SAW and WTL must utilize portions of BNSF’s

mainline in making their deliveries of outgoing traffic, and the increased use of the mainline has
at times interfered with BNSF’s operations. :



If, in BNSF’s judgment, a prospective pprchaser would noi be able to provide short line services
at Lubbock sufﬁciept to enable BNSF to prdvide such rail freight services to its customers, then
BNSF could ensure its ability to do so by.exercising its right of first refusal. Accordingly,
should the Bbard determine to approve PYCO’s Revised Feeder Line Application, the Board
should impose aé a condition to that approval a requirement that fche terms and conditions of
BNSF’s right of first refusal in its .contraét with SAW shall apply with respect to any future sale

of the subject lines.?

'Respectful]y submitted,

bt et

Richard E. Weicher Adrian L. Steel, Jr.

Michael E. Roper - Mayer, Brown, Rowe & Maw LLP
BNSF Railway Company 1909 K Street, NW -

2500 Lou Menk Drive Washington, DC 20006-1101

Fort Worth, TX 76131 (202) 263-3237

(817) 352-2353

Attorneys for BNSF Railway Company

Dated: August 2, 2006

2 The Board clearly has authority under 49 U.S.C. 10907 to impose such a condition. Pursuant

to Section 10907(b)(1)(A)(i), the Board must find that the “public convenience and necessity

require or permit” the sale of the subject railroad lines in order to grant a feeder line application.
. Inherent in such a finding is the authority of the Board to impose terms and conditions of the

- feeder line sale which would ensure the preservation of the public convenience and necessity.

Here, as explained above, it is critical to the continuation of efficient and effective rail service to

customers at Lubbock that BNSF have the right, if necessary, to repurchase the lines in the event

that a subsequent purchaser is, in BNSF’s judgment, unable to provide the requisite short line

- service at Lubbock.






AGREEMENT FOR
. SALE oF. CER’I‘AIN ASSETS, mcms
A AND OBLIGATIONS

_ OF

' THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

TO

SOUTH PLAINS SWITCHING, LTD. COMPANY -

’u“ﬂ: -

DMOE A4



AGREEIVEI\TY FOR SALE OF CERTAIN ASSETS RIGHTS AND OBLIGATIONS o g

e . OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANT -0
O NI  TO SOUTH PLAINS SWITC}ENG LTD...COMPANY L
~ TABLE OF -CONTENTS T
B 1. Description of Business Sold. A
2. Consideration for the Sale. 4 -
3. Governmental Approval. ‘ 5
4. Representations and Warranties. o o o 6
5. Inspection .and Condition of Rail Line. S B (1
-~ 6. Lisbility and Indemnity. o R T R
7. Assignment; Seller’ s Right oan'st Reﬁlsal ol . RIS AR
" 8. Obligations Are Continuing. @ -, = . SRR ¢ S
_ 9. “Liens and Enfumbrancés. - - e S ¢
10. Pending Public Works Pro_;ccts o g o — . 19
11. Closing. = - _ : o oo = - 19
 12." Proration.’ . N IR T o ' 20
- 13. Interchange. - . - S o S 21
. 14. Car Hire Costs. o S
‘ _15. Liability Insurance. ' ' ]
T .77 U7 16. Seller’s Authority to Esmbhsb:i‘hmugh'koutcs and- focr Through Routes. 23
- 17. Division of Revenue. - - 24
18. Buyer to Offer to Hire Seller’s: Quahﬁed Bmployees ‘ : ' : 25
.-19. Transfer of Operations. - S » : ' 26
. 20. Collection of Revenues. j ' o 26
21. Transfer of Liabilities; Payment of Charges. - o 27
22. Electronic Data Interchange. ' L - 28
23. Assignment of Freight Ttansportancn Contracts. S 28 -
24. Applicable Law. S B 29
25. Effect of Waiver. = . e ‘ - 29
26. Notices:. . S SO .29
27. Confidentiality. = .. : .. T30
28.. Enurc Agrecmcnt, Integration of Agrccment. _ ' _ 30
Exhibit A . List of Tracks and Map/Print’
" ExhibitB | - Quitclaim Deed
" Exhibit C , Bill of Sale ' .
Exhibit D Agrcaments to be Assxgned in Pan to Buyer .
8

. ANSE 2505



- ... AGREEMENT FOR -
.+ . -, SALEOF CERTAIN ASSETS, RIGHTS -
S " AND OBLIGATIONS"
'rms BURLING’I‘ON NORTHERN AND SANTA FE RAILWAY COMPANY
o . To ,
soum PLAINS SWITCHING, LD, COMPANY -

TIns Agwmmt isventercd into-as of the third day'of "May, 1999bCUNeen THE
- ~BURLINGT ONNORTHERN‘AND SANTAFE RA.ILWAYCOMPANY aDelawarc corpmanon.
' ':(heremaﬁer reference& as "Seller"), and SOUTH PLAINS SWITQMG LTD. COI\&PANY a
Tcxas lumted habllxty company (heremaﬁcr refcrenoed as "Buyer") |

WHEREAS, Seller desires to scll and convcy to Buyer on the terms and condmons sct‘

'forth in thxs Agreement Scller s mtercst m a razl line of Sellcr s in thc wcuuty of Lubbock, -

B i Texas in Scller s Old BN Yard and‘fmmchN and—zﬁ'SF—tmcks generally seuth ofthc DId BN . - -

Yard at Lubbock, Texas, the rail fmg,ht transportauon busmess which Sellu: conducts on t.'ms rail
o _hne, and cextmn other nghts, obhga’uons and assets as spec:ﬁed in this Ag:rcemcnt, and

WHEREAS Buyer desires to purchase pursuam to the terms and condxttons set forth in

,‘ . 'dns Agreemcnt, Seller’s mtm:est na rml Jine of Seller s m thc ‘vicinity of Lubbock, Tcxas, mj»,

; Scllcr s Uld BN Yard and former BN and ATSF tracks gcncrally sc-uth of. the ol BN Ya:rd at
I Lubbock, Texas, thc raﬂ frelght transportatmn bﬁsmess wh:ch Seller conducts on this rail hnc,
and c;rtgm other assets,_ rights and obhganons as specified in this Agr;cmcn;

NOW THEREFORE, Buyer and Seller agree as follows:
. Description of Business Sold (;' .

(2) - Seller shall convey to-Buyer on the date of Closing, subject to the terms and

" conditions set forth in this Agreement and the terms, conditions, reservations and exceptions set

— .

9
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. ', forth in mc thcialm Dced convemg this pmpert‘y all of Sclicr s mtercst m the rail hne'

. scgments of Seller in the vxcunt‘y of Lubbock, Texas shown on the map pnnt and list attachcd

'hereto as Exhﬂm A, cxccpt that Sellcr s tracks 9200 and 9205 shall b«: mciuded in the '

. conveyance, as well as thc mctal depot and conhguous rcal estats ncar the Old BN Yard Thc ) :

e ‘jabove rail line segments togethcr wlth relatcd rail corndor propeny inter | Scllcr's L

- .‘:rctmned real propcrty interests and access nghts are dcscnbcd specxﬁcauy ' thclaxm Deed o

set forth in Exmbxt B, attached hert:to, and are referenced collccnvely heremafter as* 'I-me

e ——————

‘ 'Seller shall ﬁmsb Buyer 2 complcte laga! dcscnpnon of le Lme. and Sel{er shall use'its besti -
eﬁ"orts to fumnish such d:scnpuon on or pnor to thc date of Closmg Th:s convc.yance 1s~
exprcssly S\ijCC‘l to Seller s retamcd mtcrwts as spcmﬁed in detail in the thclaam Decd, for

(l) an exc!uswe pcrmancnt eascmcnt for construcuon, mamtenancc and operanon of onc or more o

- -

'_pxpehncs or ﬁbcr cpncs cammumcatmn lm& facxlmes and appurtenanccs, m, under across along

[P S PP ....‘-*.:&-L.-.. PPN S R s

‘ and through all or any pomon of Lhc Rall me' 2 xmnera! nghts and rclaicd pcrrnancm aceess -

- cascmems 3 watcr rights- and related permanent acccss, construcuon, tnamtenance and water
p:pchne rights; and (4) Scllcr s connnned access by raxl to tracks 0340 and 9298 at no cust to

| iSelIer and tracks 9200 and 9205 al no cost to’ Scllct for the ﬁrst ﬁvc years following the datc

-
-

of Closmg and at thc rate of $1,000 per year commenmng the sixth yw follovnng the date of
| Closmg (and thcreaﬁcr unul such time as Seller nouﬁes Buycr in wnﬂng that Seller no longer
desires to use said tracks), such nghts to be sub]cct to dxspazchmg contzol and direction of Buycr .
(b) Scller shall convcy to Buycr, on the date of Closmg the rail frcxght transponanon |
. busmcss ‘which Seller conducts on the Rail Line, suhjcct 1o the terms and condmons set forth in
th;s Agmcmcnt, in the thglaun Deed, or in any agreement assxgncd by Seiler to Buyer i in

accordance with the terms of this Agreement.




- (c)" Seller s;héll co'nirey 1o Bu&;r on thé’ date of (flﬁshi'g; by a Bill t.)f Sale ‘idchticél m -
| form tu the Bill of Sale set forth as Exlubv: C attached hereto all -of Seller’ s interest in all raxl
3 ucs, spxkes, tie ‘plates, rall anchors bndges culverts mgnallmg eqmpmcnt, and other suppomng
] su'ucmr&c, ballast, track matmals and supphcs, and thc inetal depot at or near thc OId BN Yard
(excludmg any vehicles, ma.mtcnance eqmpmcnt on wheels, radios, and computcr equxpme.nt) thax, i
" om thc da:.c of the’ Clomng, are not !mprovtmeuts ‘that constxtutc the Rail me, but which’ lhcn .
: " are pmcnt on the r&l property ¢omprising tthaxl Line. Thxs convcyancc sha)l be suhjcct to
- tbe terms ‘and conditions set forth in thzs Agrccmmt, mcludmg thosc sct forlh in Exhxbxt D and

‘thc terms and condmons set forth | m any agreement assxgned by Seller to Buycr in, accoraancc,

mth the terms of this Agrtcmcnt. ‘

*

(d) Incxdent to the conveyancc of the Rail me, cffccuvc as of the date of the Closzng,

' Buyer shall have the nght to operate ovcr Sellcr‘s tracks in Scller s Lower Yard at Lubbock

-._.«.;« e

Texas, and over Seller s mainline between. track 9298 and Seller s. Low:r Yard at Lubbock, s

"’I‘cxas, all as desxgnated by Scllcr s operating - pcrsonnel (w}uch rail’ lmc scgments shall be' -

' refe:cm:ed collccnvely hcrem as "Interchangc Acccss me") af no chargc to Buyer. for the so!e :
: purposé of mttrchangmg rail. tra.fﬁc and cqmpment bctwcen Buycr and Scﬂer at Scller s Lower
' Lubbock Yard Buyer shall operate its trains ova  the Im.crchange Acccss I..mc subjast o Seller s |
_dxspatchmg du'ccuons Buyer agrces to keep the Intcrchangc Accm me clcar at all hmes ,
except when acmally swnchmg caTS bctwcen Buyer and Seller. ' In dxspatchmg thc Intcrchangc
) AAccess Line, Sefter shall accord trains of Buycr ‘equal priority -w:th trains of Sekler. Noﬁnng |

hcrcm shall precludc Seller from abandomng any pomon of the Intcrchange Access Line if

~_6

) condmons otherwlse warrant. )

(e) Seller shall assign to Buyer on the date of Closing, subject to all terms and conditions A
set forth in this Agré:emcnt; or in any agreement assigned by Seller to Buyer in accordance with

[T NVl el ot ool



‘ - t‘b:: terms of this -Agrcement all asmgnable nghts and obhgaubns of Selle.r o the extent that thcy -

T are related 10 the Béul me and are set forth in a.ny?greeme.nt identified in, Bxhzbtt D, which is
| . ) “ 'anacbed hcrcto Buyer on the date of Clesmg shall acccpt the assxgnmcnt of all such nghts and

_ | _ ‘»obhgamns, as of the date of Closmg, in accnrdance vnth thcxr terms a.nd the term.s of tlns :
B Agrcement Seller shall reserve all nghts set f‘orth in any agrcemcnt 1dent:f ed in Exhibit D o

- the axtem those nghts are related to' one of more other rail fines or propcrty of Seller If any .
‘ _; ,contract is related to thc Rail me and madvertently is not xdenuﬁed in Exh.tblt D, itis thc mtent
A.of Sejlcr and. Buycr that such contract be decmed to havc bccn assxgncd by Sc!ler to Buyer m
whalc or in part.as appropnate, effectrve the date of.' Closmg Seller promptly shall provide to
o Buyer a copy of any such contx;act lmmedlateiy upon locating it. Buycr shall make no cIaun
‘ .agamst Seller ansmg ‘out of any failure to. obtam a consent to ass:gmncm from any party tc» an’

‘.1..

o ag:eement assxgncd by Sellcr to Buycr, in whole or in- part. It is the mtem. of both Seller and

: Buyt:r that all mgnmems of nghts and obhgaums rela}ed 10 thc le Lme sha]l be— effective on
the ldatc of Closing, wheM or not a;xy i:ox‘a;ents:td such assiénm#ﬁtslthén haivcibég:n‘_obtaincd. o
2. Consideration for m;: Sale. o |
(a) In consxderauon for Seller s salc of its mterest in the Rail Line, and cc»nveyance of thc

o othcr nghts, mtercsts and obhgatxous desmbcd m Paragaph 1 of thxs Agreement, Buyer agrccs
to all of the folluwmg ' |

-(’l) - To accept all transferrcd real and pcrsonal propcrty “AS 1S, WHERE IS™ and.
_ "with all f_a_ults", except for the specific rcprescn;anops and warranties set forth in

this Agreement.

QMO frnn



-to cross or aceess any porncn of the Rail me to serve any customer locatcd along the le Lme. |

_ - rcpalr or replaccmcnt of the track, unlcss () i the case of house track thete has been no’

. () ~To pay on the date of Closing a purchase price of TEN DOLLARS (510.00), for

) -Seller’s @B rights a.hd'obligaﬁo’ﬁs to be convayéd to Bﬁyer%s ilfo’rthn hercin. ‘
L (3). .'.To mamtam the Raxl Lme ata !evel adequate for the reqmred rail semce |
' '@)‘, ) _To pay in addmon to thc; purchase pncc all costs of Closmg (cxccpt Sellcr s cost"
| of preparanon of documents to be dehvered at Closmg) ‘I'hxs mcludcs but is oot
' l_ limited tg, any escrow and service fees, rml cstatc tran.s‘fcr taxcs recordmg fees )
' and salcs taxes. assomated thh lhxs: Agrecmcnt or- any of thc convcyancés -
' govcmcd by this Ag:eemcnt. ‘

NOK Buyer shall obtam thc wntten consent: of Seller, thch consent shall n’oI be'

- -um-easonably vmhhcld or delayed pnor to emmng into any agreement with any- othcr patty or

N issuing any hccnsc or penmt to any other party whzch would allow such othcr party any nght -

(&) - Without Sellcr s prior written consent, which consent shall not be mxreasonably a

| n thhheld, (1) Buyer sha]l not seek authonty from thc Suxfacc Transyonanon Board or any othcr .
'govemmental agency having Junsdu:non, to abandon or dlscontmuc ra11 service over thc Rax.l .

| : Lme' and (2) Buycr shall not remove any track from the Rall me ‘except in conncctwn with thc

H..

- ‘movement of revenue freight over the track for a period of thrce years, or.(x') in the case of lead

" track there has been no movement of* revenue ﬁcxght over. Lhc track for a pcnod of ﬁvc years

3 be_/ ernmental Aggg val.

(@) P;bmptiy' following execution of this Agreement, Buyér, at its sole expense, shall

| ‘prepare and file such documents as may be rcqmrcd to secure approval, or -exemption from

DRANICIT nenn



" appmval of dhis transactxon by the Surface Transportanon Board of the United States Department X |

L of Transponanon ("STB"), as appropnate Buyer shall make all r:asonable efforts to obtam this _‘

‘ “approval or cxcmptmn m nme for t}ns Lransacnon to close on or beforc May 31, 1999. BuycrA 3

' . 'shall perrmt Scller to review pnor 16 filing all documents proposcd by Buycr to bc ﬁlcd thh 1hc

EE 'STB or any court, to secure legal approval or cxcmpnon of ‘this transactmn o

- 4 ' chrescntanons and Warranng

(a) Scllct hcrcby represents and warrants to Buyer, and Buycr § successars and assxgnew _.

‘ 4 _the fbﬂowmg facts as- of thc datc of tlns Agte&mcnt and as of the daté of Closmg

'(l)* Seller 1s a corporaﬁan duly orgamze& vahdIy cxrsung, and in good standmg under' ‘
the laws of the State of Delawarc' | -
(2) : _Sel}er has the corporatc power and authont}" to ex.;ntcr ‘into” tlus'Agrcemcnt and»v
L carry out its obligations undet thxs Agreemcnt, . | | -
@ Thc extcunon, dehvcry and performancc of t}ns Agreémcnt have becn duly k
”authonzed and- approved by all ncccssary corpomtc actions of Seller ann no
' -funher cozpomtc proccedmgs of Sellcr are reqmred to comp!ete thc transacnonsA n
coVe;gd by 'thls,Agn:emcnt; | ‘ _
@) All of Seller’s obligatioss s‘étf._fonh in this Agreement constitute legal, valid and.“ﬁ'
- bmdmg qbligaﬁéns of S_ell& which are enforceable against Squer 1n a'ccordanqc" B
with their terms, éxccpt: to the extent cnfolrccm;:nt may be lumted bf bankruptcy,

insolvency or reorganization law;

TINUNE™ v



©.

®.

'There is no prmnsmn in thc Ccruf cate Df Incorporanon or By—Lam of Scller

' _Whlch prohxbds the cxecunon of thlS Agreement or. consummanon of thc

tranmcnons covcred by tins Agrecment,

The neguuauons related to thls Agrcemcnt have bccnha.qdled by Scﬂer onitsown - - )

= behalf thhou’t mtcrvcnnon of any agcnt or other persou, so that no party has a

‘ '.,svahd c!axm on thxs basm fOr any ﬁndcr s fee, brokerage comrmss:on, or othen'

- sumlar paymcnt ‘in connccuon vnth any of thc transacnons mcludcd in this
‘Agrcement, ‘

- (7) A

of Texas, ami appropnatc local govemments or pohtxca} subdmsxons in Texas, all -

o g unc remms and rcpons reqmred to be ﬁled Sellcr cnhcr has' paid i m full; or is

8

. Selh;r has duly ﬁlcd vnth thc appropnate agencxcs of thc United Statcs, tbc State ', '

grceable to paying in fu!l as ﬁnally determmed, all taxcs mtcrest, penalues, .

asscssmcms or deﬁmencxes whxch are due for the pcnod up to the datc of Closmg,

- and Seller has made all thhholdmgs of tax wmch are requxrad to be made under

all apphcablc regniations of the United Statgs, ‘the State of Tcxa,s, and locai

govcmmcnts in Texasy

To’ Seller s knowiedgc there is no pending or thrcatcncd Imganon or arbxtranon

. roccedmg or adm:mstrauvc proceedmg or mvcsuganon, agamst or aﬁ'ecung the

properties or asscts compnsmg the Rail -Line, or Seller’s nghts to conduct xml

-

-~
4

frclght transportauon Opcrauons over the Rall Line as Scllcr conducts those

opcranons.on thc date of this Agrp;menr, the result of which for;ceably would .



L | ‘ § .’.matenally adversely affcct Buycr s ablhty to conduct rml frmght trarxsponanon g
-_:: - A o opcrauoas.over the le Lme on the day followmg the date of Closmg,
. | :..'(9)- . | Sellcr has rccewed no vmtten noncc of auy pendmg cml cnmxnal, or
| _admmxstranve acuons wnh rcspect 10 .any hazardous or toxm substance on or |
adjacent to thc le Lme {As usad be:rem, wnttm nouce shall mean wrmen. | ~} "
. ;noncc achvcrcd to cxthcr Seller’s Assxstant Vice Pres;dcnt-Envuonmcnml and
Hazardous Matenals, or Seller $ Dnrcctar Envmmmental Rcmedxauon and Specxal' .
e Progectsi who are the peeple desxgnated by Seller to receive notice. of s'uch |
Qo) The physical' conditon of, the Rail Line -wil be mﬁiéiem'd énabzé Buyer to

’_‘cenduct rail fmg,ht transportanon operanons over' the Raxi Lme on the day; '

) followmg the datc of Closmg, and

| (ll)‘ No reprcsentatxon or wananty by Sciler in thls Agrccmcnt contmns any untmr:_
' .-statement of a matmal fact, nor omits, any matenal fact that 1s fiecessary to

': prwent that rcprcscmanon or ‘warranty from bcmg matenally mxslcadmg
(b) Buyer hereby rcpresam and warrants to Seller, and Seller’s successors and aslgnces,

&
- the foﬂowmg facts as of the date of this Ag;raemcnt and as of the date of Closmg, cxeept whm o

l -

3 spccxﬁcally noted to be as of the date csf Closmg only. :

(1) - Buyerisa corporanon duly organized, vaﬁdly cxxsung and in good standmg tmdcr

thc laws of the State. of Texas, aud by the date of Closxng will b:: quahﬁcd 1) do

busmw in the Staic of Tcxas

e
e
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- Agrsement, to conduct raxl frelg,ht transponauan busmess on the Raxl Lme’ and. o

C company actions by Buyer, and 1mmed1alely upon exccutxon of ttns Agrecment by

: Buyer s authonzed represemauve all of Buy:rs nblxgatxons set forth m or;

@.

'T};crE is.no_ pmv{siog in the 'Ccrt_iﬁéaté qf~I§c_oer6raﬁdn or By—i.'av#s of Bt_xjer

’ and-prOpem& wh.\ch are conveyed to Buyer by thxs Agrcemcnt, 10 enter mto thxs

R pcrform all of Buyer s obhganons under thxs Agrecmcnt,
G

The execunon of thls Agrcement and consununanon of the transacnons whxch are

a part of tlns Agrccmcnt havc been duly authonwd and appmved by a.ll nccessary'

. rcf’erenced in thxs Agrecmcnt sha!l consutute legal vahd and bmdmg obhga‘nons '

7 accordance with their terms agmnst Buyer or Buyer's SuCCEssoTS o assignees; ”

which prohibits the exacuﬁ‘on of ﬂns Ag;'"cemicnt,o; ‘consummation of “the -

" . transactions covered by this Agrcemcnt;

©)

©

' neccssax}r t0 enable Buycr Iawﬁ:lly to ccnduct ml freight n-ansportatxon opcratmm

~ over the le Line as a eommon mmer and under one or marc raﬂ frcxght

tmnspurtauon contracts, commcncmg at 12:01 am. on the day foliowmg the datc
of Closing; ' |

. ,Thc ncgotiatidns related to this Agreement have been handlcd by ﬁuyer' onits own -

' bchalf without mtcrvenuou of any agenl or party and in such manner as not ta

. Buyer has ali rcqulsne authonty to purchase Buyer s properns and Seller s nghts. -

~of Buyex, or Buyer $. SUCCESSOTS Or assxgns, whxch obhgat:ons are cnforcca’n\c in ‘

. As of t.he date- of Closmg, Buycr shall have obtained all Icgal auﬂxonty whxch s |

-

gwe rise o any valid claim by any party for any f‘mder s fee, bmkerage )



;'com:msmon, or other sumlar payment in connecnon vnth any of the Mmm :
: : “  included m‘tins Agrcemtnt, |
o | . (7) . chther Buyer nor any of Buyer’s equxty oWners or financmg scurc# nor a.ny of
| ’ thcu- panm:rs isa Class I rallroad or afﬁlmed vnth a Class I raxlroad and
“‘ .-(8) | No reprcsemauon or waxranty by Buy&r in thxs Agreement contaxns any untmc.
. statément of a matcnal fact, nor oxmts any rnawnal fact that ‘is neccssazy to_
‘A .  Pprevent that reprcscntatlon or warranty from bemg matenally rmslcadmg
- 5 I_n_g;gctmnand(l‘ondmowgomel Lme PR '. “. 
. (a) By sxgmng tIus Agrccment, Buycr aclmowledges that Buycr has mspected tbe Rail .
" me, mcludmg all nnprovements and slmctures on the Rall me Buyer ﬁlrthcr acknowledgs |
t.hat Q@ cxcept as set forth i in Paragfaphs 4(a)(8).. 4(&)(9), and 4(a)(10) .of thxs Agreemcnt, no

o rcprcsentanon has been madc by Sell&r to Buyer conccmmg the state -or conditxon& of the Raxl

- me, or the age of any unprovcments on thc Ra:l Lma, (i) Buyer has not rehed upon any

Co : ‘statcmcnt or dccla:auon ef Seller thh rcspect to, thc physwal condmon of the le Lme, Scller s_

title to the le Lme Seller s frczght traffic volumw to or from the le Lme, or any other
mattcr, either oral or in wntmg, as an mducement to entering into thxs Agrcemcnt, other than as_-~

" _.-. -stated in tlns Agrccmcnt, and (iii) thc sole conaderaucn for éxecution of this Agrccment by ™

B Buyer is set forth in this Agrecment.

(b) EXCEPT AS SET FORTH IN PA.RAGRAPH 4(a) OF THIS AGREEMENT '
| SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY WHET}IER
o “ EXPRESS OR IMPLIED AS TO THE DESIGN OR CONDYI'ION OF 'I"HE RAIL LINE, ITS

'MERCHAI\TI'ABILITY OR FI’I'NESS FOR ANY PARTICULAR PURPOSE, THE QUALITY

10 -
18
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P LIABILITY L TORT). WITH RESPECT TO ’I'HE DESIGN CONDmON QUALITY |

" attorney, consultant and expert witness' fees.

o BUYER FOR ANY INCIDENTAL OR CDNSEQUENTIAL DA.MAGES (TNCLUDING STRICT

SELLEROFFERS ANDBUYERACCEPTS msmx.mammsxs WHEREIS"ANb AR

N 6 1ab1h and Ind

2.

(a) Coopcranon in Defense Buycr and Scller agmc that, foﬂowmg the datc of Closmg, '

' ansmg out of Seller’s or B\xyex 'S ovmersh:p or operanon -of the Rail Lme _ .
(b) Deﬁg;tlon of Losscs. In thxs Agreemcnt the: ‘term, "Losscs shall mcludc all costs '

cxpenses, fees or habﬂms of, or in any way related to the follomng (1) any v1olanon of law ..

or regulzmon, (xi) any damage to propcrt)r the envubnment or to namm reso\m:es, (m') any

bt not be hnmed to, all costs of clmms actmues in response to cnforccmcnt, da.magcs

i

19

. OF THE MATERIAL OR WORKMANSHIP OF THE RAIL LINE OR THE CONFORMI‘I‘Y 3

L '. OF THE RAIL LINE TO ITS INTENDED USES SELLER SHALL NOT BE LmBLE.:ro S |

SAFETY MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF

"THERAILLINE oanmcomomwor:nmmmmmom INTENDEDUSES e

wrm ALL FAU’LTS" commou AND SUBJECT TO ALL LIMTATIONS ON o
o ] SELLER'S RIGHTS, M“EREST AND TITLE TO THE PROPERTY COMPRISING TI-IE' |

‘ A t.hcy wﬂl :.oopcratc as necessary in dcfcnse of any: clann, demand mvcsuganon or hnganon :

-

) bodxly injury or dcath of any person or (nr) the brcach of any ctmtract. *Losses" shaJI mcludc h

o judgments, awards, orders, decrees, payments, ﬁncs, pcnalhes, assessmmts, qourt costs, and



(c) Gem:ral Llabﬂ:tv and Indemmtv . '

W

Sell 's General Liabxh and Indemm . Exccpt as ptowded’fn Paragraph 6(d) o

of this Agreement (envuonmental habxhty), Scller shall be ras;:onsxblc for, and.' -

shall mdcmmfy defend and hold hannicss Buy:r funy against, all Losses, whlch. N

(‘) exccpt as hnntcd by clause (nD Just bclpw, anse out of Seller s owncrs}up or“« -

operanon of 1he Ranl me on-or pnor to the date of Closmg, (i) rcsult from any ‘

' breach by Seller of any of its representanons or warranuw set forth n Paragraphs

4(3] and 10 of this Agrccmsnt, or, exccpt as covcred by clausc (uf) 1ust bclow, any.:

faﬂurc by Scllcr to pcrfonn any of lts obhganons tmderthxs Agrcement, (m) result

-r,

from clauns of third parties causcd by Scllcr s pcrformancc or nonperi'onnancc,‘

- or Buyer s nonperformancc only whcre Buycr had no knowledge of the exxstencc

of thc duty to perform, undcr any mawnal contract, lcasc, pcmut, llf‘cnse,

easement or commxtment related to - thc Ra.tl Lme that is not 1dcnnfied in t}us '

Agrccment or. on Exhibu D; or (w) occur. dunng Scllcr s operauons on the‘

lntmhangc Acccss Lme, rcgard!ess of Seller s or Buycr s ncghgencc or allegcd

; ncghgence, solcly to the extent that such Losses involve Scller s property or

@.

' employces or ladmg on Seller’s trains, or where thxrd partxes or their propc:ty

(cther than ladmg on Buycr s or Seller’s trmns) arc mvolvcd, thc ncghgcnt party

shall rcspond m accordancc th.h the law of the apphcable Jurisdiction. '

Bgzcr s Gencra! Ltabxhgz and Igdemmgz Except as provnded in Paragraph 6(d)

of this Agreement (cnv:ronmcntal habnhty) and furthcr except for Losses rcsultmg

from one or more of Seller’s r:presemauons or warranties set forth in this

'.12'



' ngrccmém"c;‘)n'téixﬁng .'anyeuntmi: or materi:;llj; xﬁiéié;diég Statement ofa ﬁateﬁd' T
‘.~ ' fact, or utmmng any matsnal fact that i is nectssa:y to prcvcnt !he representanon
“or warranty frorn bemg mamnally xmsicadmg, Buyer shaﬂ be responsiblc for, and E
' .sha.ll mdenm:fy, dcfend and hold harrxﬂcss Seﬂcr fully agamst, regardlcss of any | -
- ‘gncghgcnce or alleged ncghgcnce of Seller pnor o closmg, all Losses- whicki :
(i) except,as-hm:ted by clausc:(ul) just bclqw, arise pp; of Buyer’ s ~ovm¢rslup or
~* operation of the R'aﬂ—Line afier. 12:01 am. on théi day fon'e'wing~ the -&;.;e of
- -"Closmg, (ii) mult from a.ny breach by Buyer of any of its representauons or

' wmantxw set forth m Paragraph 4(b) of thxs Agmemcnt, or any fmhm: by Buyer
w0 pcrfonn any of ns r.-bhgahons under thxs Agrecmcnt, (m) rcsuh from claxms of "

t}nrd partm mused by Buycrs s nbnperformance or reqmred performance n_ndm'

 any ma_t,cnal cc»ntrac:t1 fease, permit, hcensc, edsemient or con:gmxf.mgnt relating .to '

: ﬂie Raxl Line, whcré that oomract, leas’é penmt, easemeht or cémhinncﬁt eithcr
s 1dent1ﬁed in ttns Agrccmmt or on Exhib:t D or Buyer has. spcc;ﬁc lmowledge B
of i 1t, but thcn only from thc nme when Buyer acqmred snch spcmﬁc knowledgc

or (xv) arise out of, or are attributablc to Buycr 'S acnvmw or operanons on the_

\"ﬂ -A

- '-"Intcrchangc Acccss me, regardl&s of Seller s neghgcnce or allegcd ncghgence,

. .‘exct;pt to the extent Losss involve Sellcr s prqpérty or cr_nplpy;_cs.pr 1ad1ng. on -'_“
Scllér’s u-ains, or where third pames of their property {other than lading oﬁ
';Buyer s or Se}lct 5 trams) are mvolvcd, in wmch case thc neghgcnt party shall

’ -rcspond in accordancc with the law of the apphcablc junsd:chon

A\s

13
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) . "Eﬁviromﬁemal Liability and Indemm ' Y

(D _qxer Acctpg ¢ Rail Lm’c""As Ys thre oa Buyer acknowlcdges thal Seiler ) .

- has pro‘nded Buycr wuh full access m mspect lhe Rad Lme Buycr further

s

acknowledges thaJ. Scllcr xnakes on.ly those rcprcscntauons and wanantles to Buyer .

. concemmg the exxstcncc of zaxy hazardous or tox;c substances on \ oF near the Rail

- Ling; or con;xphance of ‘the -Rail Lme with any statutcs, ordinances, n‘zlcs :

‘ rcgulanons, orders or deczswns with regard to hazardous or toxic substanccs en-or
‘Ancar the Rail Line,, whxch are- cxpressly set. fo.rth in Paragraph 4(a)(9) of - thlS‘ "
i'Agmement. R oy

R ~(2)' . Seller’ ] Emnronmmtal anbthg and !ndcmngg Noththstandmg any othcr

"'habmty or mdcmmf canon provxs:on in this Agrecmem, Sellcr shall be responsible ) L

P for, and shall mdemmfy dcfend and hold hazmlcss Buycr fully agamst, Lossw

mcurred due to any cIazm, dcmand or lmgauon ooncermng vxolatmn of any

apphcablc stamte, ordmance mlc, regulanon, o:dcr or decxsxon in any way -

‘ concermng any of the followmg. (’) any chemical, matcnal or substaace that is
; | now, or at thc time in qucst!on, 1s rcgulated or govcrned— by any law, the rcl@ase )
| . _ of which creates any habzhty undcr any apphcable law; or (11) any other matznal
' which, when relwased, would causc sngmﬁcant ecologwal damagc (m:ms descn’bed
. by () or (i) above are referenced hereinafier as "Hazardous Matmals") Tocated
| . on or near the Rail Line where such Losses~

(a) |- were caused by onc or more acts of Seller tb.at occurmd oa or pnor tothe- .

date of Closmg, and

14
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ST _(b) g ‘k;res‘ul.t.frém'any Qﬁneﬁfezéim ("Claizi:s"j'tixz{t s deivered o jécng::';{ritiﬁ;
j - ‘: ) : four yeass following the date of C)osmg, and s
S S e ' (c) . exceed 510 000.00 in the aggrcgate in any ycar.
R .(3) } B er sEnvxronmcnta] Lia xh Indemni As partof thc consxdcr,an’on for
o tlns Ag;rcemcnt, and notvmhstandmg any other habxhty or mdcmmficatmn o
: provxswn in this Agrecmcm., Buyer shall be responmb[c for and shail mdcmmfy,
R defend and bold harmless Sel]er Fully agains, rcgard!css of any neghgcnce or
T ' allcged ncghgencc of Scl!cr occmnng prior to Closmg, Losscs mcurred dne to any'
claxm, demand or lmganon concerning vmlanon of any apphcablc stam;e .

'ordmancc, rule, rcgulauon, ord'zr or d¢c1S{0n m any way conccmmg any a

_ Hazardous Matcnals located on or pear: the le me wherc such Losses cxther -

~{(a) . were m)t caused by one or’ morc acts’ of Seller, or Sellcr s corporatc‘ '

'pgcdec_essors, rcga:dlcss of when thc act. o; ommission ngmg r;s_c “to thc .
cliim oceurred; ot e e
) rcgardless of cause, do not result ﬁ'om'a‘Claiin,deli\.{cmd'to Seller thhm -

four years; followmg thc datc of Closmg or

-
T -

v . is'
- (© were: causcd by Selle:r and Tesult from a Claun dchvercd to Scllct thhm

B _‘ | four years of the date following Clqsmg,bujonly up to 510,000.00 in the h
o aggrcgatcmanyyw | | | |

- Buyer also shall be respopsible for, and shall mdemmfy, defend and hold ..
'harmlcss Seller fully agamst, :egaxdlcss of any negligence or allcgcd

:neghgence of Seller, Losses mcmed due 1o any claim, - demand or

15
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Imganon conccrmng vzolanon of any apphcable statuté, ordmance ruh:, .
rregulauon, ordcr or’ decision in any way conccrmng any Hazardous . 
- ,Matmais on or nm the Intcrchangc Acccss Lme, to the extcnt such' Losses‘ |
B ansc out of, or are am'ﬂmtablc to Buyer s actmnes or operanons on thc " .
. Imcrthange Access me, except fo the extent Losss rmult from Scllcr s
" aﬁirmanvc neghgcnt acts. ‘ .‘ .
: @ Arbitration of A Iocauon of Liabili ‘Béﬁv;c;.n,B and SEII& Any chspute o |
| . ,between Scllcr and Buyer as to allocauon betwecn thcm of Losm for whxch both
Seller and- Buyer are rwpo;mble undler the terms. of :ms Paragmph 6 shall be -

setlled by bmdmg a:bmauon in acco:dance with the rules of the Amcncan'

Arbmanon Assocxanan.
. (S) uzer To Comnly; Wj_gh Hazardous Matenals Laws. Buyer agrees to comnply vmh »‘ 7

all federal state and local laws;,, scgulaucms and m!es eonoermng handlmg and

_chsposal of Hazaxﬂous Matcnals. '
(6) Liablhg Remedxcs and Obl;ganens Are Excluswe Buyer and Sellcr agxce: that -

~ the rcmedm and’ obhgauons set fonh in this Paragraph 6 shall be excluswe

\g,

" remedies and obhganons of mch one 10 the otbcr with rcspect to any Losses

;elatmg to the; rcl;a;e or existence of Haznardous Matgnalg on or near the Raxl e

' Line..A | 3 o7 -
(€) Seller to Delivery Property Records to Buyer. Selles shall deliver-to E;uycr, onor

*soon following the date of Closixig, ‘oﬁginals 61:__‘;:opi&c of whatever records, ‘prints, archival

iannn;tion, or other ‘evidence Scﬂer locates in a"‘x'casonable s{:érch‘of Scllér’s recordg which"

16
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o bearshpon the use of maintenance, ‘61' ‘ﬁile td- the real estate céuipfiéing the Rail Line dﬁrihg the o
: umc xhc le me was operated by Seﬂer as a comman carrier line of rallroad. lf at any tunc '
after Closmg, Sellcr locates any other dormrnems whxch bcar upon the use of, mmntenance or -

-

.. m!e to the real estatc compnsmg the le Lme Seller promptiy shall pmvxde ongmals or capxes. :

ofthoscdocumcntstosuycr, T - .' IR : . g
7. Ass cnt Scllcrst m ofF’rst Rcfusa}

(a) Buyer may not . assxgn thxs Agrecment, or any nghts or obhganons tmdet this

s Agrcement, to anothcr railroad, .or any party or’ mdmdual who at the txmc of the assngnmeut xs'

afﬁhated with or workmg for another ra;lroad, thhout the prmr wiitten conscnt of Sellcr, whxch .
-consent shal! not be unreasonably wxﬂ:;held. Any ass:gnee mc!udmg any successor in mtcrcst,.

- of Buym"s or Seller 5 nghts undnr or. property acqmred by thxs Agrccment, sha!l assumc xn '

wnnng afl of Buycr s or Scller s conhnmng and cxtsung or thcrcaﬁcr ansmg obhganons lmder'.~ o

: thxs Agreement, and undm' any Lhcn cﬂ'ccn.ve ccntract assxgncd by SeHer to Buyer in whote or, ’
n part, in accordancc with the terms of thls Agrecmcnt, whxch obhganons are relat:d to the
‘ property or nghrs mvclvcd in the assxgnment.

(b) Any subscquent a,greemmt by Buycr to sell ail or a.ny portxon of the Rail me (exccpt

to an &fﬁhate of Buyer) must contain thc cﬁ'acnve nght for Scllet to purchascthe le Lm:, or

portion thcreof, from Buyer, on the same, or. substannally sxmxlar ‘basis as that set fcrth inthe -

subscqucm sa.le agreement. Buycr shall d_ehver 1o Scllqr a'copy of the cxcc_utcd subsequent sale
agreement within seven days following iits execution. Afler receiving such copy, Seller and
Buyer then shall negotiate in good faith for sixty days Seller’s purchase of the Rail Line, or.

=

portion thereof, from Buyer. If Senér, at any time during these sixty days;'offcrs in writing to i

17



- ‘-f_purchasc from Scllet the Rail Lme or pomon thareof on the same, or substannally sxzmlar basxs ,.

- as ﬂ:at set-forth in Lhc subscqucnt sa!e agrecmcm, and ata purchase pncc cqual 1o thc average

| of thc hxghest three bxds recewed by Buyer,. Lhen Buyer, mthm seven days shali accept such

: : :. ‘eﬁ‘er, and wnhm thmy days thercaﬁcr, shall convey such properry to Sciler The foregomg shall
) not app}y whcre Buyer wxshs to sell small scgments of tmck or propeny compnsmg the Ra:l
. -‘me whcre such sale would not hinder the overall operatxons of Buyet on the Rail me. a

: 8 ' Obhganop_s are Connnmng . |

- The rcprescntanons, warranties and obhéanons of Buycr and Seller in this Agreeme;:t are’

ccntmumg and survxve the- Closmg Tcrms of conunmng oblxgauons in this Agrecmcnt are’

> subgcct to amcndmcm only by a’ wntten conn'act sxgncd by both Buycr and Seller, or their .

. respcctxve SUCCCSSOIS or asszgnccs

._ 9 : Llens dEncumbrances. }

Sclle:r rcprescnts warrants and covenants that Seller has not caascd or suﬂ"exed and will .
" not cause or suﬁ‘cr pnor to tha date of Closmg, any liens or encumbranc:s to be filed agamst the . |
" . Rail Lme or the Intcrchangc Access Lme which would matcnally advcrsely affect Buyex s abxhty

to conduct rml fmght uansponanon opcrauons on the Rail me or thc Intcrchange Access Line

-

on the day follomng the dar.c of Closmg. Buycr agrees to takc title to the le Lm: sub;ect tn

! : all liens and cncumbrances on the Rail Line, except for the- hcns tha1 would violate one or more
- of Sel]er’s rcpresmtztinns and wan-anﬁcs in Paragraph '4(a) or this Paragraph.' .’I‘hc only .

- encumbrances on thc Rail Line of which Seller is aware are relatcd to the agrcements xdcnnﬁcd

in Part I of Exhibit D; attached hereto and may. encumber the Rail me on the terms and

_\5

;condmons set forth in those agrecmcnts

18



- 10: '; Pending Pubhc Works Projects.

Scller shall noufy Buycr pnor 10 cIosmg of all pendmg pubhc works projects on the Rm} :

'Lirie: of whxch Scllcr is aware, Sel!er shall pay the raﬂroad-’s share cf the cost of whatever work . -

is pcrfonncd on pcndmg public works pro;ects be.fore thc date of Closmg, and Buycr shall pay '
e - e mxlroad's sha:e of the cost of whatchr work is pcrformcd on these pro;ects after the date of o |
‘ CIosmg Any payments reccwed by Buycr or. Sel!et from any govcmment bady for a pcndmg
- pubhc works pro;ect shal! be apportioned on the basis that Sellcr shall rcccwe that share of the
. ‘payments apphcable to work pcrfomcd on th:se prcuects pnor o dat.e of C!osmg, and Buyer

_ " shaI} reccxye that sharc of the paymcnts apphcable tq work performed on th&se pmjects after the :
--date of Closmg
- f'u. Closing. . -

e

(a) Thc closmg of thxs tran.sactmn shall occur on May 31, \1999 or an carhcr datc

| --nmtuzlly agrecablc to the :pamw (xcfefenced hcrem as "Closmg") B - b
' ®) - At Closmg, Scller shall dehver to Buyer the foﬁowmg documcntS' |
: el .(1) A sufﬁc:ent number of original caumr.rpans of executed Quitclaim Deeds to the '_
' | -le Lme mexactfomasthethclamDeed attachcdheretoasﬁxhsztla tojs
L cnablc Buycr 10 file an ongmal thclaun Deed in each county in wiuch the real
- propcrty compnsmg thc Raxl Line is locaxed, ' . _
(2) : An cxccuted Bill of Sale in exact form-as the Bﬂl of Sale attached hereto as |
| Exhibxt C, |
| @ A copy of Scl!&’s Articles of Incorporation and By—Lan:‘;; and

., .
w

£ Nt



‘ reccwcd, and expcnscs mcurred, afler the date of C!osmg

#) An opunon of counsc! for Sel!cr to Buyer thh rcspcc: to those 1thms reprcsented
b)r Seller 10 B\xycr in, Paragmphs 4(3)(1), 4(33(2): 4(3)(3) 4(3)(4) 4(3)(5) and
4aX®). of tis Agreemcnt. S B

,(c] At Closing, Buyer shail dchvet to Seﬂa“

(l_j A copy of Buycr s Arncles of Incorporanon ‘and By—Laws*- -

@) A Ccrtxf catc of Insurancc mblxshmg that Buycr has effective lxabxhty insrance E ‘7

-

mr:ctmg thc rcquucmems of Paragmph 16 of t&ns Ag;rccment' and

: ‘(3)_ : ‘An opunon of counscl for Bnycx to Seller w:th respcct to-those items: represented

by Buycr to Sellﬁt in ngl’aphs 4(5)(1) 4(b)(2), 4@)(3)» 4(5)(4)» 4(b)(5) aﬂd
4(b)(7) oftlns Agrecmcnt_ | ‘ N

+

. (d) At Closmg, Buyer shall dehver 10 Sel]cr the- p\m:hase pnce, as set fonh in Paragraph

 2 of this ﬁgrecment.

12. Proratxon.

{a). Prepaid renta.’zs, unhues, and othcr income or fem atm’butablc to the conmcts

related to the le Line that. are bcxng assxgned under Paramph 1 of t!ns Agrccmc;nt, shall be

: groratcd betwcm Seller and Buyer in such manncr as to allocate to Seller ali income teccwcd, -;

; and all cxpcnscs mcm-md, on or prior to the date of Closmg, and to auocatc: to Buycr an mcome

{b) Seller shall be n:spon.«nblc for all n:al estate taxes’ apphcablc to-the Raxl Line for

- the calendar year 1999. Euycr shalt be mpombte for all real estate taxes apphcablc to the Rail

: me commencmg on and followmg ca]endar yea: 2000

u-
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130 the..rgh__.angs

h- (a)- ' Buyer and Selier shall mterchange raxl frmght cars and eqmpment to and from each
other at Se}ler s Lowr:r Lubbock Yazd. Seller shall have the. nght to change the locanon at whxch
such mtcn:hange occms, wnhm Ehe Lubbock, Texas az‘ea, 1f' Selier rcasonably deterxmxm Lha:

- ':~ such cbange is necessary for Operauonaf purpeses Such mterchangc may mclude tracks
: desxgnatcd by Buyer on Buyer s property as mutually agxeed between both parties. Interchange ‘
bctween Buyer and any party other than Seller wtll net be pmmued at any locanon a.long the’
Raxl Line other tha.nat Seller’s Lower Lubbock Yard. The trackage upon quch such mterchange
- takes, place shall be referenccd hercmafter as "Interchange Track“ Buyer wﬂl block traﬂic for |
mterchauge with Seller in accordance thh written mstrucbons to be ﬁnmshed by Seller.
. ib) Cars and tbexr contents dchveredby onc party to thc oﬂ:c: on an Interchange Traclc
shall be deemed to be m Ihe possessmn of the :ecewmg party as of the nme thcy are placed Qn o
) the Interchange ’I’rack and uncoupled fmm 1hc dehvcnng party s train or engmc, except that if
| any “such car is réjected by the recewmg pany under thc {nterchange Rules of the Assocxamm of
’ _ American Raxlmads ( AAR") or any. successor mles, the refused car shall be deemcd to-remain
m the possesmon of the. dehvenng party untxl ‘that car is acceptcd by the reccxvmg party

-
P
' N
>
N

14, | Carmm Costs.

In connect:on with all loaded a,nd empty rail cqmpment movmg in raxl frexght
t.tansponanon service to or ﬁ'om the le me and mterchanged bctwecn Buyer and Selleronan_

h Inttrchange Track, the party in possession of any car shall be respons:blc for all car hire costs,
per diem expenses and nnlmge allowances payable thh respect to such car, for any per dxem

charges for trailers or contamers carried hy §uch ‘car and for any equxp‘mem use cha:ges

21



"_mmntenancc of way tqmpment_ .

) ;ﬁpphcable to any R.oadRaﬂcr eqmpment or smnlar carless mtcrmoda! technolagy Although .
o Buyems almc haul carrier, the parhes acknowlcdgc that for purposc of car hu'e unly, Buyer Vall
. .“bc ehgzblc for trcatment asa tcnmnal switch carner cnutled o transfcr of car hire hablluy f'orT |

- np to’ 96 hours vmhm thc provxsxon.s of Car Hu’e Ruic 5- Swnctung Car Hx:e Expense Recovery,‘ '

T as set, fonh in the Code of Car Hu'e Rules admmxstcred by tbe Assocxanon of Amcncan )
Railroads. Seller shall make Icasonahle cﬂ'orts to make feight cars available at Buyer's rcquest~ B
onan Intcrchange Track as needcd by Buyer for raﬂ servxcc 1001 from facxlmcs on or along the
Rai] anc, on a non—dxscnmmatory bms between Seller’s ca.r nccds on sumlar raxl lmes and

: 'Buyer s car needs- howevcr, Seller mak:s no guarantce ef cqulpment supply to Buyer. It'xs the -

responsibthty of Buyer to prcmdc all locomotwcs frmg,ht eqmpment for local traffic, and’, '

L]

ey
'

B 57' L:abxlxgc Insm’ance,

(a) F or 50 long as Seller conducts any activities.on-any’ pomon of the Intetchange Aucms

“Line, Buyer shall maintain a. comprehenswc gcncrai form of msurance covcnng hablhty in

-

. connccuon w1th any of Buycr s activities or operations oa or near the: Imcrchange Access Lme,

‘including but not lumted to Pubhc anbzhty, Pcrsonal Injury and Propetty Damagc, chcral

Bmployers L:ablhty Act Llabzhby, Blll of Lading and Foreign Rolhng Stock anblhty. i

- "COnnacmal anbﬂxty,.w:th -such lum;s, dcdxmu’bles and exclusmps as Seller may agree are :
' .saﬁkfaciory, provided howcvér, t: that:. .(i) such limits "shall not be less than $2 niillion pcr‘

~ocourrence, and $4 million in the aggregate; and (ii) pohcy terms shall not cxcludc or limit, in

connection vnth any of Buyer's or Scllcr s acxmuw or operanons on or near the Interchange -

Access Line, coverage where activities or operauons“are near railroad tracks. Scller shall be

22
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.. named as an ADDITIDNAL INSURED on ‘such habﬂlty muzance pohcy- Such habxmy'_

"msm:ancc must be pun:hased from an insurance company Jicensed to do busmcss m—Texas and
' posscssmg a current B&st s Insurance Gmde Ratmg of B and Class X or better

(b) Buyet shgll prmndc to Scllcr evxdence of Buyer s habﬁxty msurancc covcragc at

L -~’Closmg, with copm of its insurance pohcxes and any am:ndmcnts as soon as they are avmlable,"

and vmh evzdence of connnucd insurance coveragc on January 1 and’ July 1 of each year.

] | Buyer s fadm'c to provxdc such ev;dcnce shall enutle Seller to purchase such habﬂxty insurasce, )

o '_“ a.ud mthhold from the dmszons payment forwarded to Buyu' the cost of thxs insurance.

Buyer and Seller agree that, mth respect to all cum:nt and ﬁ.xture traﬁic ongmatmg or

,tcnnmaung on or along the Rail me and intcrchangcd bctween Buyer and Seller at Lubbock, '

E Texas for nmety-nmc yea.rs followmg thc date of Closmg, Scllcr shail have authonty 1o estabhsh )

- 'thmug,h routes and offer thrcmgh fre]ght rates via r.hrough routcs mvolvmg both Buyer aﬁd cller .

B with mu:rchange between Buyer and’ Scllcr at.Lubboc:k1 Texas. Buyer shall not xmposc a

‘ suxcharge upon this waffic vmhout the pnor writien consent of Seuer, which consent shall not

- be mxraasunably mthheld. For these mncty-nme years, Seﬂer shall spemfy )uncnons and routes

' for all taffic, cﬁ'ccuvc the day followmg thc date of Closmg For this; same mncty»mne years, -

L foﬂowmg the date of Closmg, Buyex automancaﬂy coricurs in all such through rates -established

» \h“‘

by Scller, whetha' for pmscnt or futm:e freighit traffic, so Iong as Buyer shall receive for

" transporting the sraffic the division of reveiues that is set forth in Paragraph 17(a) of this

'_ Agrecmmt‘ .

%
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"17. - _biviéion ~of ’Revenue‘

) T '(3} - Buyer and Sc&ler agxee that for so Iong as Sclh:r estabhshes through frcxght ra‘tw; :

. 'for mterhne frexght lransponatxon scmce mvol\nng both Buyer and Sellcr zhc lhrough revcnuc‘ .

accrumg on all existing. and futute carload ttafﬁc movemcnts mt:rchanged bctwcen Buyer and .1

: Sellcr at Lubbock, Tcxas tc or. ﬁom exlstmg and ﬁxture rml desunanons or ongms on or along :

- - ‘Lhe Rail Line, shall be divided be‘cwecn Buyer and Seller on the fol)owmg basm

(_1)“ Fer each carload of fmght that ongmatcs or tenmnates on the le I.me and is.
L mtercbanged betiveen Buyer and Sellcr at Lubbock, Texas; billedin a block of27

) _or more cars far an mdmdual shxpper or: recewcr Buyer shall receive $40 OO p¢r.-

car from Seller. "

I @ - Except as provxded in subparagraph 3), bclow for ach carload of fmght that

- ori gmates or texmmatu on thc le ane and is mtzrchanged betwecn Buycr and’

) Seller at Luboock. Texas, not bﬂled m a block of 27 or. more cars for an |
mdwxdual shxppcr or rccexver Buyer shall recéive $125.00 ptr car from Sellcr '
: (3) Cemmcncmg as of Jam:ary 1, 2000, should the numbe;t af' carloads of frelght
ongmaung and terminating oa ‘the Rail me, mwtchangcd bctwcen Buycr and.-
Seller at I_.ubbock, Texas, and not bﬂled in blocks _of 27 or que cars, fqr; ‘jm
" individual shipper or receiver eﬁccéediBOO carloa.dé in any calendar ~ye=;r, Buyer e 1
: Ehau'rmivc's.ms.oo per car frogf; Seller for each carload commcncmg with car -
’k | 3,301 for thc duration of that calendar year. | _
. Fo;. ﬁm-j:os&_'of cdmputing the division of revenue Qct forth above, two loaded trailers or

R

containers in imermodal service shall count as oné carload.
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f ®) - Fh(-)rl all .éurrcnt ahd hrfuré Lrafﬁc originaﬁng or téﬁninaﬁné, on.or afang the R.axl |
/ | B ’Lme, and mtcrchanged bctween Buyer a.nd Selfer at Lubbock, Texas, for xwenty-f' ve ywrs
o 'followmg thc date of Clasmg, the dmsxons set forth 3 m Paragxaph 17(a} shall be ad;usted
' annually, commcncmg as of January 1, 2001 bas&d on 50% of the mc,xmse or de;crmse betwccn :
& the fourth quancr of 2000 compared to. the founh quarter of 1999 in the Raﬂ Cost Adjustmcnt
. Factor, madjusted for producnvxty, s pubhshed by the Assocxanon of American Rmh'oads (or

1f it ceases to be used, some amﬁar raxl cost mdex), and thcreafter as of each Janua.ry 1 based
- on 50% of thc increase or decrease i in 1hc Raxl Cost. Adjusunem Factor in thc fourth quarter of

: | thc xmmedlatcly precedmg year compared to the fourth- quartn' of the year beforc that. Howevcr

in no cvent will Buyer s dunsmns be reduced. to a level less than thc amounts specxﬁed in

o subpmgxaph (a) of tlns Pa.ragraph 17

,(c)' g Nothmg in this Agrcement shall precludc Sellcr and Buyer. from negouatmg and ‘

mumally agreeing to dxﬁ‘crcnt dmsmns than those spccnicd in th:s Pmmpﬁ Divisions of
revenue shall bc paxd by Seller only where Scller is enmled to reccwc hnchaul rcvenucs for a
stupment. Buyer shall nct mpose any surchargc or any addmonal or mcreased cbmges 1

: sluppers without Seller s written conscnt, whxch consent shall not be mxreasonably thhheld

18. . Bg:(er 10 Oﬁ'er tp ﬂge §eﬁ=r s Qp_a&gﬁcd -Bmglg;x ees.

.- Buyer shall cc;n.;idcr for cmpl_oymcnt those of Seller’s ezﬁploy;s who want to work 1"0; -
Buyér on ﬂ‘xe, terms and céndiﬁohs of emi)lbyméni tha-t- are offered by Buycr, at Buyer’s sole
' ‘.dlscrctmn. Buyer shall give pnom'y humg coasxdcratxon to employees of Seller who work on
: the Rail Lines and are rcprcsentcd by thc Bmthcrhood of Maintenance of Way Employccs. Any

such mdmd\xal who Buyer in x’tsAsolc‘dxscrenon detcnn;ns to be qualified for & job that Buyer

a5



has avaﬂable, shall be offered such _|ob by Buycr on the terms and condmons that Buycr -

' _'?;;1;};: o estabhsh&s, mBuyer s sole dlscreuon "Buyer promptly shall noufy Sellcr of the name of cach :
| ,. of Sel]cr s ctnrent emp!oyecs who -Buycr oﬂ'ers to hire, ¢and also thc name of each of Lhese )
‘ a .employces who Buyer actually b.u'es Buyer shall dssume 2 neutral stance in any Brotherhood A

of Mamtcnancc of Way Employem umon orgamzmg cﬁ'ort.

" 19. ° Transfer of er_guons | ‘

. AI] rail opcranons on the Rail Lme shall bc n'ansferrcd ﬁom Sella 10 Buyer at 12 01 aqm.; - |

‘on !bc day foliomng thc datc Qf Closmg Upon reasonable advance noucq prov:dcd by Buyer -
o Scl[er, prior to the Closmg Scller will svm.ch up to- two of B‘uyer s Iocomouvcs from Buyer s .
4 aﬁihates in Slaton, Texas, and in Oklahoma, to the R.ml Line, at ne charge to Buyer Foilovnng‘ T
_ ithe date of Closmg, Séller wﬂl perform {at no cest or’ chargc 1o Buycr) up 1o two mtch

-2

' ‘movcmems per ycar of Buycr s lccpmouvcs bctwecn the Rail Lme and Slaton, Texas, for‘

-.locqmotwc‘ mamtcname purpcs:s. '

20. Collg;on of Revenucs _

(@) Seller shall subtmt freight bllls ot interline scttlcments for, and shau collect, all '
'revenues due for movcmcnts aver ths &&d Line of all sthmcnis moved over the-Rail me, on:
or before the date. of CIosmg. Seller shail assess’ and collect all charges duc for all swm:hng?
‘semces performed on the Rail me on or bcfore the datc of Closmg Sciler shall assess zmd

, collcct all dcmmge and unscellaneous charges relating to car supply and: other semccs(

- performed on. thc Rail Lme on or bcfore the date of Closmg

(b): Exccpt as othcrwzse provxdcd by frcxght Iransponauon conlracts, all slupmcnts whlch

move to, from or \na the Rzul Line that are mtcrchanged bewrecn Buyer and Selle.r, after 12 01 N

26
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" am. on the day following the date of Closing, and which are made undér rates and routes

- established by Seller-as set forth.in Paragraph 16 of this Agreement'shawbc setdéd betiveen ’

’ Buye: and Scller on the basxs of a modxﬁed Juncnon serdemen;t plan, wn‘h Seller paying dmsnon

- of revenue, payments to Buyer oRa wecldy basxs thhm ﬁve workmg d‘ays followmg the date on I

whlch Seller issues the revcnue waybxll for the movemcnt. Seller s‘nall submxt frexght bxlls for,

B and shall ccﬂect all revenues due for, shipments ongmatmg or tenmnanng on the Rail Line tha:. o

" are mtcrchangcd betwecn Buycr and Sellcr, mcludmg all prcpmd slnpmcms that ongmate on the -.

o Rail Lizié; dnd a.ll collect shxpmcnts that termmate on the le Lise; except far shiprents whcm' -

i Seller«do& not rccewe lme haut mvcnues. Seller has the'nght to grant, or rcﬁrse to grant, credit

1o any m:stomer on the Rail Line concermng any shxpmcnts routcd to, from or via thc Rail me

L iihat are mterchmged bc‘lwaen Buyer and Scllcr Buycr sbaﬂ assess: and collect all charges due
o , for all svntchmg services pcrfon-ncd on the Rail Line at and aﬁer 12:01 4.m. on the day folIovnng ,

_the date of Closmg Buycr shall assess and coUcct all dcmurrage and msccllmeous charges -

rclatmg 10 car supply and othcr services pcrformcd on the’ Raxl me at and after 12:01 am. on :

* the day following thé date of Closing.

2.

- For thc pcnod beforc and mcludmg thc day of Closmg, Sellcr shail be ra;ponsiblc for

(a) all common carrier rml operanons, mcludmg car supply, on thc Rail me (b) any fcexght loss

) \hs‘-

_ and damagc claims attributable to rail operauorm over the Rail Line; and (c) all car hire and car -

, .rmlcagc allowancc paymcnts relatmg to rail opcranons over the Rail Line. At and after 12:01 am.

‘on the day following rhc date of Closmg, Buyer shall bc responsxb!e for (d) all common camcr,

rail opemnons, including car supply, on the Rail Lme (&) any frcxght loss and damagc clmms .
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: attnbutable to raxl opemnans over thc Raﬂ Line; and (f) all’car hire and car mﬂeage allowance . .0

' L paymems.-relatmg to rail Opcrauons over the Raxl Lme__
| ‘22. Electmmc Data Intercbangc St s

W‘nhm 30 days fol}omng the datc of C}osmg, Buyer must ha;vc thc abﬂzty to send and :
- .‘ " 'recexve eIectmmcally waybllls, advanccd conszsts, and bﬂls of ladmg, as well as Tram 1 reports ‘
and passmg/placemcm repqrungs for pcrfonnance purposcs Txansacuon repomng should be at |

' mdustry standm'd Ieveis or ane lcvel behmd.

.23, Assxgm;cnt of Frcxght Twp_gnanon Contracts L _
Thc parucs agree that, nctvnﬁxstandmg any other provxsmn of ﬁns Agreemeut, the only B

frexght tranSportanon contracts to bc assxgned by thls agreement are:. (a) frmght t:ansponanon |

comracts that apply to tx-afﬁc movmg to or from famhnes on or along thc Rail me' or (b) fretght .

. tzansportauon contracts thh or mvalvmg s}uppcrs or receivers that havc facilities on or anng thc

~ Rail Line, and w‘mch WOuld apply to one ‘or more shxpments to or &om a facmty on or along the -
Rail me Seller agrccs to scnd on the datc of Closmg to each siuppcr (or consngnee’), and each
. raﬂroad who is a party to any frczght transportanon contract mvolvmg any ex:stmg or potennal: E
- _ frctght tmfﬁc movement to or from any ra.tl ongm or destmatxon on the le Line, a Nonce of__ '
- Assxgnmcnt, adusmg those parues of the fcllowmg (a) the occurrence of this sale; (b) thc fact.?
44 that all rates and scrnoe (and in. the case of other- raxlroads, revenuc divisions) texms in ‘each
. contract wﬂl remain the same; and © the fact that Buyer will replace Seller as the party - .
' responsible for all rail-serviée‘ to be performed 'unda;r ;ixg contracts for all movements Ovéf allor -

* any part of the Rail Line. Buyer agrees that as between Buyer and Seller, Seller’s actionsin ’

28
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accordance w1th the tcrms of this Paragmph will dnscharge in full Scllcr s responsszhty to ass1gn .

- frexght transportahon contracts’ to Buyer

', 24.. _n_ghcable Law. |

' This’ agrecmcnt shall be govcmed by and construed in accordancc Wlth the Iaws of the -

¥

_ Stite of Texas

ﬁcct of Waiver.,

y waiver by either Buycr or. S;uer, or faﬁurc of either Buyer or Sellcr to insist upon L

B} full and oomplete pcrfo:mance by Seller or Buycr o‘f its obhganons set forth in th:s Agrcemcnt, e

" shall ‘not constitute a waiver or xe!ease of such party s nght to insist ‘upon full and complctc S

-

' pcrformance of any other obhgatxons in thxs Agw:mcnt, or a waiver or release of such party s

ng,ht to insist upon full and complete perfomxancc of the obhgauons that were warved ot not :

- L en.forced for penods prior to, or followmg, the wawcr or fa:lurc to Insist upon full and complctc

perfoxmancc This Agrccmcnt shall be amended or modxﬁed only by wntten agrcemeﬂt sxgned'

_by thc parties hereto.

26, Notices.

All notic'cs and other commmiéatibnsmjder this Agreemeut shall be in writiixg and

-decmed properly scrvcd if- dthvcmd by ha.ndto the -party’ addrmesed or, if maxlcd, when recmved .

¥ ."““: o

) by th:: United Stalcs Postal Service i in regxstcred or certxﬁed mail, postagc prepaid, or, 1f sent by

a national ovcnught service, when received ‘by the carrier sen_acc in a prcpa,xd‘ mazlcr, retun

receipt requested, addressed as follows: -

Seller: Mr. Jerome M. Johnson
o Assistant Vice President - -
~ Shortline/Interline Dcvelopment :
The Burhngton Northern and Santa Fe Railway Company

29
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. 2650 Lou Menk Drive. - -
- -Fort Worth, Texas 76161 -. =~ '~
" Buyer: . Mr LaryD. Wisener © - .
U+ . PresidéenyManager ‘ -
South Plains Switching, Ltd Company

-P.O. Box 676
. "Slaton,. ’I‘cxas 79364

' “Either party hcreto may change its address or add:cssce to. wluch nonces are to bc gwcn by

. prowdmg written notice of thc change to-the othcr paxty

27, Confidenti ality. _ _ | -
Exccpt to the extent that the tcrms of thls Agreemcnt are reqmred to bc d:sclosed by the
j ~‘STB by order of any com‘t of compctent jut;sdlctmn or any goVemmemal agem:y, or by gartxw

E mvolvcd in fmancmg thxs purchas&, each party to thxs Agrecmcnt shall nat dlSGlOSC the contents

of this Agxecment to any othcr party wnhout thc pncr written consent of the othe: pmty to thxs

E Agrecmcnt. Any pany who 1eams of any of the t:xms of thls Agrccmcntshall be rcquucd by

the party to tlns Apecment who is dxsclosmg thc mformanon not to d:sclose those terms to any

L othcr party \mthout the prior wntten consent of both parues to this Agrment. |

- 28, Entm: Agrcement. Integ;a'uon of Amcnt.

Tlus documcnt, togethez with all Exhxbxts attachcd haeto, consumtm the e.nure agrccmmt

5‘-

betwccn Buyer and Seller rclanng to thxs transachc)n. Any othcr pnor or oontcmporaneous Ny

l‘

- agreements, madcrstandmg:;, rcprescntauons or statc;nents, whct}ucr oral.or wnttcn, relatmg to t‘ms .

transaction aré merged lierein. The headings and titles to phviﬁom in this Agreement are for

~ convenience only, and shall not be deemed to modify or affect the rights ot duties of Buyer or

Seller. Al rights and obligations of Buyer‘a(nd Sellcr set forth in this Agrecmcnt, or in any

. [

Exhibit attached hcreto, are integral parts of this Agreement. The consideration inducing Buyer

~ and Seller to enter into this Agreement includes all of the conumnnents by Buyer to Selléfr,' and

E T



- by SeHe’r to ~.B'.u'yer,‘ as set forth. in thxs Agreement, inclﬁdjﬁg terms sét :fo‘r,th in the Exln'blts o

R agrcemcnt as of the third day of May, 1999.

g iTitle Semorcc 3

attached hereto.. -

BN
]

IN WI'INESS WHEREOF authonzzd reprcscntanvcs of the pamcs have exccuted ttus

cor

Mcrc discB messﬁmt |

31
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, | " EXHIBIT B
| ,chum'pmf"

-

THE BURLINGTON NORTHERN AND SA.NTA FE RAILWAY COMPANY a )

' Delaware corporatxon Gramor for Ten and no/100 Dollars ($10 00) and othe.r good and

- ".valuable consxderanon to- n: duly p:ud thc rccmpt whereof is hercby acknowlcdgcd do& by

tbesc presems mns& REIEASE and QUI'I’CI.AM wnhout any ‘covemants of wamnty
‘ “'whatsocvcr and wnhout recourse to the Gramor, its succmsors and assxgnees unto. SOUTH
PLAJNS SWITCHING LTD. COMPANY Grantee, its succzssors and asmgnccs fon:vcr, all |

. ofi its all the nght tn‘.le and mtcrtst, if any, in and to -a certain stnp or pa,mcl of land locawd in

" he Coumy of I.nbbock Texas, as descnbed in detail i in Attachment 1, attachcd hereto.

SUBIEC’I‘ however, toallcxlstmgmr.emts m“dmgbutnotlnnuedmanreservamns & L

R .nghts-of-way, easements and othcr encumbranm of record or othcxwxse

-

EXCEFI'ING AND R'.ESERVING unto Gramor, its succcssors and assigos, an of the "
coal oil, gas, casmg-head gas.and all on:s and mme:als of every Xind and pature, including sand
and gmvel underlying the surfacc of the premises hcrcm conveyed, together with thc full right, |
pnvﬂcge and hccnsc at any and all um&s to cxploré‘ or dnll for and to protr::ct conserve, mine,
take, remove and market any and. all such products in any manner which will not damage

-1-



- "suucmres on thc surfacc of the prcmxscs herein coaveyed or masonably mterfcre with [hc use. .‘
‘of such prezmscs wgether with thc nghmf access. at all times to exercise mcsc ngh(s

ALSO RESERVII\JG unto Grantor its successors and a551gns any and. au water ngbts |

'iand thc exclusxvc nght 10 develop and- takc water by any means, gnd 1 all appropnauons
e pnonncs, pcnmts and certificates whnch are appuncnant to, assocxatcd wuh used upou. ﬂowmg

: over, undcr, Ql' lymg oa, in or under thc prcmzscs herein couvcycd and an exc!usxvc pezmanznt ,
eascment 10 construct,- msmll Operau:, replace. rewurk, rcconsuuct rehabmme and mamtam' .
S ‘s '. any-and all waler dwcrsxon. pmducnon and transpomuon stmcmres, equlpmcm unpm\r_eménts. .
and p:pmg. anl 1o onstruct, mstall opcratc and mamtam water pumps and hydroelegmc’:
gcn;rauon eqmpmcn: necessary convemcnt or. rclatcd to thc producuon transportauon or' |

i dchvexy of water from on undcr or across the prcnnscs herein convcycd wgcthcr with thc ’

g nght of access-at all umes 1] excrcxsc thcsc nghts

AISO RESERVTNG onto Grantor xts SUCCessors and assxgns an cxduswe pcrmancnt ,

_ _‘eascment for construcuon, rcconstmcnon, maxmenax:v:e, use andlor opcratmn of one or more .

. ‘pxpelmes or ﬁber opnc commumcauon lines, facilities and appuncnam:es in, undcr across a.long . o
and through an or any portion of the. premxscs hcmn conveycd including the ngm. for Gramor,
:.us successors and assgns, or any of its hcenseu, to enter, disturb. thcmrface, and occupy lhc'-
_ pmm:sw berein to be conveyed for purposcs of constructmg, rcconstmcnng mamtaxmng, using.
: and!or omranng one Or more pipelines or ﬁbcr oplics communication lines, facxlmcs and
| a?puncpancw in, undér, across, along md through all or any p_omon of the premises hereinto .
be ;onvgy@d; ’prov-ided- however, that all -activities in thc exercise of these rights shall be |

. performed in a manner which wiil not damage-'s%fuqm:cs on the surface of the premis&s herein

-
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and oceupy sﬁch premxses in a manner whlch does oot unreasanably unerfcrc wnm-Granlee suse_ -

of such prem:scs

forever

' m'wmmss WHEREOF, Grastor bas caused this instrument. o be sigoed by s

, authonzed myresentaxrve, am.:sted by its Assmt.anl Secretary md its corpome seal fo be afﬁxzd :

. 'hcrcto, onthc '

' conveycd and that Gramor shall mufy Grantec in advance of any such entry, and shall enter .

day of

e

—

1999,

' - .
»- .
)

By: -

Title:

ATTEST:

By: .- .-

Assistant Secretary - -

s

. TO HAVE AND TO HOLD thc same unto Gmmcc. 1ts mccessors and assxgnecs,

' THE BURLINGTON NORTHERN AND
SANTA FE RALLWAY COMPANY .

]
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STATEOFTEXAS = - ")

COUNTY OF TARRANT .. )
" Onthis___dayof. . 1999; before me, the undersigned, a Notary Public

in and for the State of Texas, duly commsssloned and 'sworn, personally -appeared Douglas ) -

. Babb, Senior Vice President Merchandise Business Unit and an Assistant Secrctary respectively,

* of The Burlington Northern and Saritz Fe Railway Company, the corporation that executed the
“foregoing instrument, and acknowledged the execution thereof 1 be the free and vohmuuy act

* and deed of such officer and the voluntary act and deed of said corporation; for the uses and
purposes therein mentioned, and on oath stated that they are authorized to execute the foregomg '
., inswument-and that the scal dffixed in the corporats scal of said corporatmn

Wimess my band and official seal affixed the day asd yea: first dbové written.

Notary Public -

My comxmssxon expm
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L MERCHANTAB}LITY OR FI'INESS FOR ANY PARTICULAR PURPOSE, THE QUALI'I’Y .

OF THE MATEE.IAL OWORMNSMP QF ANY OF ’I’HE PROPERTY; OR THE

. CONFORMITY OF ANY OF THE PROPERTY TO ITS IN’I'ENDED USES SELLER SHAIL ;

‘ A‘\IOT BE LIABLE TO BUYER FOR INCIDENTAL OR CONSBQUEN’I’IAL DA.MAGES_

. ;‘(INCLUDING S’IRICT UABILI‘TY INT ORT) WHICH IS RELATED IN ANY WAY TOTHE |

DESIGN CONDITION QUALITY SAFETY MERCHANTABIIITY OR FITNIESS FOR

_ANY PARTICUI.AR PURPOSE OF ANY OF THE PROPERTY CONVEYED BY -
o DELIVERY OFTHIS BILL OF SA.LE ORTHE CGNFORMITY OF SUCH PROPERTY TO» -
-’ ITS INTENDED . USES SELLER E?.ONVEYS TO BUYER, AND, BUYER BY

ACCEPTANCE OF SEILER S DE!‘_IVERY OF TEIS BILL OF SALE, HZER.EBY ACCEPTS ‘ '

h ALL PROPERTY CGNVEY'ED BY DELIVERY OF THIS BILL OF SALE IN 'AS IS

' RIGHTS m'I'EREST AND TITLE T0 SUCH PROPERTY.

' | WHERE IS* CONDITION, AND SUBJECT TO ALL IMTATIONS oN SELLER s

IN WITNESS WHEREOF Seller has caused this Bﬂl of Saleto be cmcutcd by its duly

, 1999,

authonzed repmentamc on this ' day of

_ THE BURUNGTON NOR'I'HERN AND
' SANTA FE RAILWAY COMPANY

Tlﬂe
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L - © mmLORsmE '
THE BIMNGTDN N ORTHBRN AND SAN’I‘A PE RAILWAY COMPANY o
('Scller"), for and in conszderanon of pmm&scs made by SOUTH PLANS SWITCHING LTD
COM'PANY ( Buyer“) to purchasc all of Sellcr s interest in thc rad line scgments identified in
~ the Agxccmcm for Salc of Certam Assets Rights and Obhgauons of The Burlmgton Non.bem
ancl Santa Fe Railway Company To South Plains Svmchmg, Ld.- Company, datnd as'of May 3,.
t 1999 (whzch propcrry is hcremaﬁcr rcf¢mnced as "Rail me"), hcmby sells grants and conveys
| to Buyer, and Buyer § SuCCessors and- assignees, all of Sellcr s nghts interest. and txtlc m the

fonowmg pruperty consnmung the Rzul Line, subject td all inmt_anons on: Scug:r 5 nghrs, m;er;st _

and txtlc to the fonowmg property.

All raxl t1cs. spﬁccs tie plates r:ul anchors, tumouzs bndges culverts sxgnallmg
" ‘cq.uipment, and other §upportmg ;t,mctm;&, bal!a.st,' other track ma;cnals and supph;mt and tbe
'i'ne;ui! depot at or near the Oid BN Ya.rd {exclu(iing- (1}'any and " all vﬂziﬁlcs. mamtcnancc :
equipment on whcels, radios, ‘and computr:r eqmpment and (2) if a notice of i mtenm traxl use
is ﬁledand acccpted asta tthaﬂLmeor xftrailuscxszmplcm:mcddmmg the abandonmcnt‘f’
or dxscpnnnuance process also excluding all bndges qulvens and bndge support stmcnms) that
on the date of thxs Bill of Salc are pmsem o tht: rcal pmpcrty compnsmg thc Rall Lme
. whcchcr on that date they are installed or uninstalled. _
SELLER HEREBY DISCLAIMS ANY REPRBSWAHON OR WARRANTY
WHETHER EXPRESS OR IMPLIED ASTO 'I’HE DESIGN. OR CONDITION OF ANY OF

THE PROPERTY CONVEYED BY DEHVERY OF THIS BILL OF SAI_E, 118

-1-



. AGREEMENI‘S TO BE ASSIGNEDIN PART o

’ TO BUYER

- [T6 be furnished} -

. 7 . _E’mnf r:T.D.~‘ _“.
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CERTIFICATE OF SERVICE
I hereby certify that on this 2™ day of August 2006, a true and correct copy of the
foregoing Reply to Revised Feeder Line Application was served by overnight delivery on the
following:

Charles H. Montange, Esq.
426 N.W. 162™ Street
Seattle, WA 98177

Gary McLaren, Esq.
Phillips & McLaren
3305 66" Street., Suite 1A
Lubbock, TX 79413

- John D. Heffner, Esq.

- John D. Heffner, PLLC

1920 N Street, N.W., Suite 800
Washington, DC 20036

William Sippel, Esq.

Fletcher & Sippel

29 North Wacker Drive Ste 920
Chicago, IL 60606-2875

William A. Mullins, Esq.

Baker & Miller PLLC

2401 Pennsylvania Avenue, N.W.
Suite 300

Washington, DC 20037
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