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RUTGERS ENVIR ONMEN TAL LAW CLINIC

123 Washington Street Rutgers, The State University of New Jersey
Newark, NJ 07102-3094 : School of Law - Newark
Phone: (973) 353-5695 . Fax: (973) 353-5537

July 12, 2006
BY ELECTRONIC FILING

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423

Re:  Request for Comments on New England Transrail, LLC (d/b/a Wilmington &
Woburn Terminal Railway) — Petition for an Exemption from 49 U.S.C. § 10901
to Acquire, Construct and Operate as a Rail Carrier on Tracks and Land in

Wilmington and Woburn, Massachusetts, STB Finance Docket No. 34797
Dear Secretary Williams:

Please accept these comments on behalf of Raritan Baykeeper, Inc. (d/b/a NY/NJ
Baykeeper) and the Hackensack Riverkeeper, Inc. (collectively, “Commentors™) pursuant to the
Surface Transportation Board’s (“STB’s™) decision in this matter decided on June 12, 2006, and
served on June 13, 2006.

The STB invited comments from “all interested parties” on “what activities would
normally be associated with transloading and thus would be part of rail transportation” and, in
particular, “what activities would normally be associated with [municipal solid waste] and
[construction and demolition debris] processing and would occur even absent rail
transportation.” Commentors’ interest in this matter arises out of their involvement in litigation
against a railroad for operating five waste management facilities in North Bergen, New Jersey,
that have operated without any state or local permits and without complying with state and local
environmental laws and have as a result polluted the air, water, wetlands and soil in the area.

As described by the STB, New England Transrail, LLC “proposes to subject all of the
C&D and some of the MSW it receives to sorting, grinding , crushing, aggregating, segregating,
and /or baling before being loaded into rail cars or containers for rail shipment.” The railroad
has apparently argued that these activities are “rail transportation” or are somehow “integrally
related to rail transportation” and therefore qualify for preemption from most state and local
regulation under 49 U.S.C. § 10501(b).

The STB should limit the application of the terms “transportation” and “transloading” to
waste handling activities involving sealed containers only. Any handling of loose debris wili
necessarily involve some amount of non-loading manipulation in the form of separating the
waste, extracting recyclables for profit and other material that will not be accepted by the
receiving landfill, pushing the waste into piles with heavy machinery, and crushing the waste
(purposefully or accidentally) to reduce the volume before loading. If the waste is kept in open
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piles then operators should be engaging in additional non-loading waste management activities
such as controlling dust through the application of water.and controlling the runoff of leachate.
All of these activities occur before loading and are the same activities undertaken by the
operators of non-railroad waste management facilities, who have to comply with generally
applicable solid waste laws. Indeed, the only unique feature of railroad waste facilities is the
actual loading of waste onto railcars. Put another way, unless the railroad and its contractors are
loading sealed containers of waste they are necessarily engaging in at least some activities
normally associated with non-rail waste management operations.

This distinction between those activities absolutely necessary for loading waste and other
waste management activities is fully consistent with STB and court precedent distinguishing
between true railroad transportation and loading activities and related but attenuated activities
upstream of actual loading. As the Third Circuit noted in a different context, “[t]he mere fact
that the [railroad] ultimately uses rail cars to transport the [construction and demolition] debris
[the waste company] loads does not morph [the waste company’s] activities into ‘transportation
by rail carrier’” because under that reasoning “any nonrail carrier’s operations would come under
the exclusive jurisdiction of the STB if, at some point in the chain of distribution it handles
products that are eventually shipped by rail . . . .” Hi Tech Trans, LLC v. New Jersey 382 F.3d
295, 309 (3rd Cir. 2004). When railroads purport to handle waste upstream of actual loading,
those activities are not any more morphed into “transportation” than the activities of non-rail
operators. The notion that all generally applicable laws are preempted by ICCTA has been
rejected as absurd and unconnected to the intent of Congress, for that “reasoning, taken to its
logical conclusion, could mean that railroads cannot be required to put postage on their mail.”
Holland v. Delray Connecting R.R., 311 F. Supp.2d 744, 757 (N.D. Ind. 2004).

Our position is also informed by three practical considerations. First, the STB must
resolve the matter in a manner that will avoid future disputes about whether particular pre-
loading activities involve sufficient handling to trigger STB jurisdiction and the right to preempt -
state and local oversight. In our view, attempts to draw the line based on some quantitative or
quantitative measure other than upon whether waste is handled in closed containers or not will
invite many challenges as to whether the handling is one quantum over or under the amount
thought necessary to trigger jurisdiction. In contrast, whether or not a railroad is handling sealed
containers is a bright-line, enforceable rule. The jurisdictional issue is one that demands clarity.

Commentators note that the STB has made a previous attempt at drawing a related
jurisdictional line between ancillary operations that involve “manufacturing activities and
facilities not integrally related to the provision of interstate rail service are not subject to our
jurisdiction or subject to federal preemption.” Borough of Riverdale Petition for Declaratory
Order the New York Susquehanna and Western Railway Corporation, STB Finance Dkt. No.
33466, 4 S.T.B. 380 (STB served September 10, 1999). The STB’s “integrally related”
jurisdictional test, while perhaps a reasonable construction of ICCTA and a policy that is close to
the intent of Congress, has not proven to be a final or even workable resolution of jurisdictional
issues. Perhaps this failure is due to the absence of either rulemaking or extensive development
in cases in the first instance to set forth the details so necessary to real-world applications, such
as the kinds of activities and facilities at the rail terminus are “integrally related” to interstate rail
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service. At any rate, this test has been left to languish as a general pronouncement and has not
proven sufficient to resolve the present dispute or many other matters involving terminal
facilities. The Board should correct that failure here by establishing clear criteria that mark
activities outside of its jurisdiction.

Second, and more importantly, the STB must avoid inadvertently creating legal
conditions that provide an incentive for railroads to expand their activities beyond traditional
railroad functions to gain a competitive advantage in activities that avoid all oversight under
public health and safety laws. Although many early ICCTA preemption cases before the STB
involved core railroad facilities such as the construction of switching facilities and tracks, the
STB asserted its jurisdiction and its right to pronounce the scope of ICCTA preemption
regardless of whether it has licensing or regulatory authority. See Borough of Riverdale, Petition
for Declaratory Order, STB Finance Dkt. No. 33466 (STB served Sept. 9, 1999). Since the
STB’s environmental review obligations are triggered only by its licensing authority, that
assertion by the Board inadvertently created the situation where it preempted local laws even
when it did not have the statutory authority to fill the regulatory gap.

The STB’s decision in this matter should be influenced by its practical effect on whether
any environmental review will take place because railroad waste operations have the potential to
cause significant environmental harm. For example, the New York Susquehanna & Western
Railroad (“NYSW?) has attempted to use ICCTA to preempt solid waste laws over five waste
operations in North Bergen, New Jersey, and in several other municipalities. NYSW operates a
400 mile line between northern New Jersey and central New York, where its cars are transferred
to tracks operated by a national railroad. At some point around 2003, NYSW unilaterally opened
_ several solid waste handling facilities along its existing tracks. NYSW arranged to have
construction and demolition debris dumped in open piles that grew to over 50 feet tall. See
enclosed Exhibit 1 (various photographs of site operations). After the debris was sorted to
remove recyclable metals and material that could not be disposed of in the receiving landfill,
heavy machinery crushed and the waste and pushed it into piles for loading on railcars with claw
attachments on cranes. Not only were the facilities extensively handling the waste for loading on
railcars, but they were grinding tires and wood pallets into chips and separating out recyclable
metal, presumably for resale. All of these activities caused significant emissions of dust and
contaminated stormwater runoff, which are problematic because construction and demolition
debris includes treated and untreated wood scrap, concrete, asphalt, plaster, wallboard, roofing
materials, cardboard, metal, insulation, plastic scrap and other materials with hazardous waste
elements, and may also include asbestos insulation and wood treated with lead paint from the
older structures that are common in the Northeast, or all-weather wood treated with arsenic.

On-site inspections found extensive violations of state laws, including operating outside
of an enclosed building, failing to have a system to collect waste water and failing to control
~ dust. State and local fire inspectors observed flammable acetylene bottles and paint, piles of
waste tires, hydraulic fluid in puddles on the ground, missing or inoperable fire extinguishers, the
improper dispensing of fuel, and the use of equipment close to high-voltage power lines, all of
which created an extreme fire danger. See enclosed Exhibit 2 (inspection report). One crane had
actually touched the high-voltage wires, which short-circuited the lines and caused a power
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outage, but NYSW did not report this incident to the power company or local authorities. State
environmental inspectors took samples from standing pools of water at three of the transfer
stations and found elevated levels of mercury, arsenic and lead at each station. See enclosed
Exhibit 3 (inspection and lab reports). At another site, officials found 80 containers of
phosphorus pentasulfide, a flammable chemical that can ignite or explode on contact with water
and release toxic fumes; the company routinely left the gates to the facility open and had not
reported the chemical to local emergency services, who might have unwittingly attacked any fire
with water. And after one carload of waste caught fire and was extinguished, NYSW refused to
allow the firefighters to inspect the waste on the theory that federal law preempted local fire
controls. See enclosed Exhibit 4 (newspaper article).

In our view, NYSW’s activities were outside of the STB’s jurisdiction. The activities of
the railroad were well beyond what any reasonable person would consider to be traditional
transloading activities, and certainly these activities could not be viewed as necessary to
accomplish the transfer of wastes from truck to rail. Lingering doubts about the matter, however,
have prevented the effective enforcement of solid waste laws that are otherwise generally
applicable to all waste management facilities. The STB should take this opportunity to eliminate
the perception of a regulatory gap and to clarify the non-preemption of state solid waste laws.

Containers that are properly sealed at regulated waste management facilities would
prevent waste from leaking into the environment during loading and transportation by railroads
and would avoid these missteps. Accordingly, if the STB asserts jurisdiction over waste loading
operations only where the waste is within properly sealed containers, it will not have created a
regulatory gap removing all oversight over waste management.

Third, the STB must consider the precedential impact of its decision in this matter on
operations that have even more potential for harm. Lawyers for NYSW and other railroads have
already claimed in regulatory rulemakings that “preemption applies equally to hazardous waste,
medical waste and recycling facility permits and approvals.” 36 New Jersey Register 5098(b),
Cmt. 16. We are not suggesting that containerization of such wastes would be adequate to
address all risks from such materials, but at a minimum the handling of such wastes in the open
should be foreclosed. That will happen only if the STB declares that it does not have jurisdiction
(and that state and local authorities do have jurisdiction) over wastes that are handled outside of
sealed containers.

Commentors emphasize that this is a crucial opportunity for the STB to clarify its powers
vis-a-vis state and local zoning and land use controls. Thank you for the opportunity to submit
these comments.

Very truly yours,

CEN QTC (

Carter H. Stnckland Jr.

Encl.
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DEPARTMENT OF COMMUNITY AFFAIRS
DIVISION OF FIRE SAFETY

MEMORANDUM
TO: -Susan Bass Levin, Commis_siéner
'FROM: ), . William Kramer, Jr., Deputy Director
 DATE anuary 20, 2005 ) | . e
SUBJECT: /" North Bergen Trash Transfer Stations conA .fifl’lfiﬁ’ﬁf,r_i_

As requested, I along with Director Petritlo and Principal Inspector Smyth met with the Director

- and Fire Chief of the North Hudson Regional Fire Rescue agency as well as the North Bergen

.Fire Official and the Hudson County Department of Health. Together we visited two sites in

. North Bergen utilized by the NYS&W Railroad as trash transfer stations. At each location we

were met by the site manager who advised us that the facility was on federal property and we had

" no jurisdiction. In each case we advised the site managers that it was not federal property and we,
as well as the local fire official, did have jurisdiction. -

Each site allows trash haulers to enter their property, be weighed, dump their loads, and re-
weighed on their way out. Once dumped, the trash is separated and then loaded into rail cars and
transported to Ohio. At the first site we visited we found mostly construction debris including
wood, - shingles, metal, sheet rock, paint which had spilled onto the ground, and an acetylene
bottle. On this day the trash was piled to-a height .of approximately 20 feet. However, the fire
official as well as the site manager stated that this -pile has been as high'as 60 plus feet.
Additionally, we observed the improper dispensing of fuel, hydraulic fluid in puddles on the -
ground, and missing or inoperable fire extinguishers. However, the most disturbing aspect was
that this operation was directly under high power transmission lines and is apparently on PSE&G
property This posses an extreme risk to these lines 1f a fire were to occur.

At the second location we found a similar operatxon However, the debris pile was approximately
30 feet. Again we observed the improper dispensing of fuel and missing or inoperable fire
extinguishers. "At this location the manager called the railroad police to have us removed from
the property. When the officer arrived he advised us that it was rallroad property, not federal
property, and allowed us to contmue with our mspectxon

After discussion with the fire ofﬁcxal we have decided that the mostéﬁ"ectxve way to handle this-
situation is for the division to issue the fire.code violations: Additionally, we will be contacting
DEP regarding the paint and hydraulic fluid spills and the acetylene cylmder as well as the BPU
regardmg the operation under the power lines. '

Attached are pictures we took at each location.
c Charles Richman

Lawrence Petrillo

George Miller




WILLIAM BROWN

ACTING ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex
25 Market Street

P.O. Box 093

Trenton, NJ 08625-0093

Attomney for Defendants/Counterclaimants/Third-Party Plaintiffs
Bradley M. Campbell, in his official capacity as the Commissioner
of the New Jersey Department of Environmental Protection,

the New Jersey Meadowlands Commission, et al.

By:  Kevin P. Auerbacher (KA 9707)
Penny Cirrotti-Ludman (PC 1985)
Deputy Attorneys General
(609) 292-6945

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NEW YORK, SUSQUEHANNA AND

WESTERN RAILWAY CORPORATION, :

Plaintiff,

V.

BRADLEY M. CAMPBELL, in his official :

capacity as Commissioner of the
New Jersey Department of Environmental
Protection, NEW JERSEY

MEADOWLANDS COMMISSION, et al.,

Defendants/Counterclaimants/Third Party
Plaintiffs,

V.

MHF LOGISTICAL SOLUTIONS, INC.;
SLANE RAIL TRANSPORT, LLC;
PRECISE CONSTRUCTION
CONTRACTING, INC.; RAIL-TECH,
LLC; HUDSON-NATIONAL, LLC;
CARDELLA TRUCKING CO., INC,;

ON TRACK LOADING COMPANY, INC.; :

CIVIL ACTION No. 05-4010 (KSH)
ELECTRONICALLY FILED

DECLARATION OF JOSEPH M.
MIKULKA CONCERNING THE
RESULTS OF STORM WATER
SAMPLES COLLECTED AT THREE
NYS&W FACILITIES




- X-PRESS RAIL TRANSFER, LLC d/b/a
94TH STREET RAIL TRANSFER, LLC;
SCOTT EXCAVATING, LLC; and :
SUSQUEHANNA BULK SYSTEMS, INC.,:

Third Party Defendants.

L, Joseph M. Mikulka, make this declaration upon personal knowledge:

1. I subinit this declaration to bring to this Court’s attention certain conclusions I have reached
following my review of the Emalytical results of three storm water samples collected during
inspections at three New York Susquehana and Western Railroad transfer stations
(hereinafter “NYS&W facilities™”) on Oct;ber 25, 2005, by John Zuzeck, an inspector

~ employed with the New Jersey Department of Environmental Protection (hereinafter the
“Department” or “DEP”") Northern Bureau of Water Compliance and Enforcemént.
2. I have worked for over 34 years at the DEP. In 1971 I began working for the DEP
- compliance and enforcement I;rogra.m. Since 1971 I have held various engineering,
supervisory and management titles with the DEP. Currently, my title is Bureau Chief,
Northern Bureau of Water Compliance and Enforcement. I am currently responsible for the
management and administration of compliance monitoring and enforcement programs in
support of the DEP’s drinking water, water supply, wastewater and underground storage tank
regulatbry programs in a nine county area of northern New Je_rsey. I graduated from
Fairleigh Dickinson University with a BS in Mechanical Engineering and the University of
Southern California’s Environmental Management Institute in the Graduate School of Public
Administration. In ﬁy various roles as an employee of the DEP I have reviewed and

analyzed the results of numerous water and storm water samples.




Iy

In November of 2005 I was asked by James K. Hamilton, Administrator of the Water
Comélian'ce and Enforcement Program, to review the results of three stbrm water samples
c;,ollected oﬁ October 25, 2005, during inspections of thn.-:e NYS&W facilities located in
North Bergen,Hudsoﬁ County, New Jersey, at 16™ Street, 43™ Street, and 94™ Street. The
reports containing the results beared Labloratory Identification Numbers of 0504786,
0504787, and 0504788, True and éorrect copies of the these reports containing the sample
analyses results are appended hereto as Exhibits A, B and C. The samples were collected by
John Zuzeck, an inspector with the Northern Bureau of Water Compliance and Enforcement,
who, upon receipt of the sample reports from the New Jersey Department of Healfn and
Senior Services, Public Health and Environmental Laboratory, forwarder the results to Mr.
Hamilton. On October 25,2005, Mr. Zuzeck was accompanied by Mike Gage of DEP Solid
Waste Compliance and Enforcement.
Pnor .to rn& reviéw of the éa;npie analyses ‘resu'lt.s I dlscussed the samphng 'locations and
results with Mr. Zuzeck. Following are my conclusions:
a. All of the stormwater samples analyzed contained evidence of folluténts.
_Speciﬁcally, all of the samples contained concentrations of lead (Pb), arsenic (AS),
Mercury (Hg) and Copper (Cu).
b. In almost all cases, the analyses for the above mentioned four toxic metals showed
results in excess of the applicable Surface Water Quality Staﬁdards (“SWQS™). All
but one sample result was in excess of the Fresh Water Class 2 (FW-2) SWQS and

all of the sample results were in excess of the Saline Estuary (SE) SWQS. A




summary of the sample analyses resultg compared to the SWQS is appended hereto
as Exhibit D. |
c. Some of these exceedences of the S.WQS were by orders of magnitude. Thus, even
with the additional dilution that would be expected bef;)re the stormwater reached a
surface water body, there would likely be a pollutional impact on the receiving
 waters. |
Toxic metals are of high concern in the Hackensack River watershed.
Based on my discussions with Mr. Zuzeck, it is clear that there is a significant threat that the
polluted stormwater s@pled on October 25, 2005 from the three NYS&W facilities
evenmaily reached a New Jersey surface water body, whether 'through direct pumping of
stormwater to a surface water body, transport through a storm drain, or overland flow.
Additionally, future stormwater from the NYS&W facilities located at 16™ Streef and 43'rd
Street will also potentially reach New Jersey surface water bodies because these NYS&W
facilities operate their waste loading activities outside of an enclosed building, allowing rain
water to come into contact with the waste, and do not adequately control the sténnwater
" runoff. Even at the 94_“‘ street facility, where I am told waste loading activities will
eventually be conducted inside of an enclosed building, waste water produced from dust
suppression activities and not properly disposed of could potentially reach New Jersey

surface water bodiés.




/1

1 Past and future ground water seepage of the above discussed stormwater and
waste water at all three facilities is also likely. |

. Based o'n these results the DEP would either regulate these facilities by requiring them to
apply for and receive storm v(rater permits, or order the facilities to cease the discharge of
stormwater containing concentrations of the four above-rﬁcntioned metals in excess of the

SWQS and remediate any impacts to the environment caused by the release of the

contaminated stormwater.

Pursuant to 28 ¥.S.C. §1746, and under penalty of perjury, I
declare that the foregoing is true and correct to the best of my
knowledge. Executed on December 6_,_2005

Joseph M. Mikulka
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NEW JERSEY STATE DEPARTMENT of R!'AL’J.‘H and SENIOR SERVICEB
ENVIRONMENTAL and CHEMICAYL LABORATORY SERVICES
VRTALAR LABORRTORY

Ny

. "
ST

-aboratory Sample No. 0504787 Pield No: ...,.. 108626
tecoipt Date: 051026.1330 Collmecbion Date: 051025, 1315
-+ Laboratory Batch No. OSNREQ00SS Raport Date; NOV. 1 2005

Yatrix: WATER - INDUSTRIAL - RAW
Analyte et e %ﬁiﬂ%er Bepaiting| Bopdvste
Aluminum T BNR
Antimony _ ANR .
Arsenic 5.08 | 1.00 ! 051031
Barium _ ANR '
Beryllium ANR
Boron o ANR
Calcium * . {| ANR
Cadmium _ ANR Jrl_
Chromium hex. [ ANR ' ' AJL
Chromium ANR

- Cobalt W .
Copper l{’ 54,80 ~ 5.00 051028 "
Iron ' | ANR _'JH':';f-.
Lead 398,00 | 1.00 051031 =
Magneaium + ANR ' o
Manganese ANR - v wéT?
Mercury 779 ' 0.100 051101
Molybdenum ANR : ;'
Nickel ANR o
Potassium * ANR k
Selenium ANR
Silver ANR
Sodium W ANR
Strontium | ANR o _j%
Thallium ANR
Tin - ANR 4
Vanadium - _ ANR.
Zing ANR

* sults for Ca, M K X
Re orti g avel = COncgntra on o E‘w ? 2§¥rat oé st dar
A‘n gtg Not Re g
AppY mate va ue

Rz ro E te arences

-R = Ag Ximate val ue repu t ba a rapOEting evel
8¢ = Bpproximate value due to iality control prablems.
111 [

Btﬁct imit _
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NEW JERSEY STATR DEDARTMENT. of EEALTH and SENIOR SERVICES T S
ENVIRONMENTAL and CHEMICAL LANOBATORY SERVICES P
METALS LABORATORY R

~aboratory Sample No. 0504768 Field Mot ...... 108827

leceipt Date: 051026,1330 Collection Date: 051025 1348
« Laboxatery Batch No. OSNREDODSS Report Date: NOV. -1 200§

Matrix: WATER - INDUSTRIAL - RAW —~— : .
Analyce zespic, | Bmuls,, | Bepoyeing| Baplvels
Aluminum ) ANR f 1
Antimony ANR ' ' | ]
Arsenic 7.84 i 1.00 051031 N e
Barium ANR f

"Baryllium ' ANR : J ]
Boron ANR .
Calcium * ANR ' .{}*
Cadmium ‘ ANR i
Chromium hex. ANR .
Chromium ANR :
Cobalt : § ANR . lﬂ
Copper 33,20 5.00 051028
Iron ANR ' .
Lead 217.00 1.00 051031
Magnesium * ANR ;f
Manganase ANR _ 3
‘Mergury .993 ) g.100 . 051101 -
Molybdenum ANR o 1'& .
Nickel ANR ‘ K -
pPotapgium * ANR - s .
Selenium *=H_ANR o . . ij;' qf
Silver ANR #‘F | N S
Sodium * ANR I i
Strontium ANR ﬂ ' . 3
‘Thallium ANR : <k
Tin ANR : -{:
Vanadium ANR : RS 3
Zinc ANR ‘ : ‘_;1

egults f Ca, Mg, K and Na a e regoxte

Re ort1 = CO f est cal ratg standard
ARR = &akm{g Not Roguasted o* °k 0w etmi T mie

equaste
MI = rOximat alu ri nter are

J-R = pgroximat: ¥a¥:: ggu&t Eaiiyx e rapod Et ng evel

Jéggm; gproximate value due tc-qua ty control px b ems.




EXHIBIT D
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October 5, 2005 Stormwater Sample Results
NYS&W Facilities, North Bergen, NJ

Metal FW-2 SWQS |SE SWQS [94th St.  |43rd St.  {16th St.

Lead : 5 210 217 398 64
Arsenic 0.017 0.136 7.84 . 5.086 -25.9
Mercury 0.144 0.146 0.993 0.779 0.163
Copper 7.9 33.2 54.5 41.4

* All results are in PPB.
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