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Secretary :
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Introduction and Background

The Association of American Railroads files these comments on behalf of

itself and each of its individual members (collectively "AAR").

This proceeding concerns the petition, filed on December 5,2005, of New

England Transrail, LLC, d/b/a Wilmington & Woburn Terminal Railway ("NET") for

authority to acquire in part, construct in part, and operate as a rail common carrier a total

of approximately 7,500 feet of trackage located in Wilmington and Woburn, MA.

Although the nature of the facility to be operated by NET purportedly is to be a transload

facility for sand and gravel, plastic resins and liquids, municipal solid waste ("MSW")

and construction and demolition debris ("C&D"), most of the comments and concerns

raised by parties seemed to concentrate on the transload of MSW and C&D.1

On June 13,2006, the Surface Transportation Board ("STB" or "Board")

served a decision stating that it will examine and issue a decision on "the extent to which

1 The transload of MSW and C&D, and the application of the Interstate Commerce
Commission Termination Act Preemption (encapsulated in 49 U.S.C. § 10501(b)) to the
acquisition, construction and operation of facilities that transload MSW and C&D, have
been the subject of several proceedings before the Surface Transportation Board over the
past few years.



the activities proposed to be conducted by NET comes within the Board's jurisdiction."

STB Finance Docket No. 34797, New England Transrail. LLC. d/b/a Wilmington &

Woburn Terminal Railway - Construction. Acquisition and Operation Exemption - In

Wilmington and Woburn. MA. served June 13,2006) ("NET June 13 Decision"), slip OP.

at 2. Although the Board seeks a discussion of "what activities would normally be

associated with MSW and C&D processing and would occur even absent rail

transportation," it also seeks comments on the broader issue of "what activities would

normally be associated with transloading and thus would be part of rail transportation."

Id

Initial Comments

According to the Board's June 13 Decision, "NET proposes to subject all

of the C&D and some of the MSW it receives to sorting, grinding, crushing, aggregating,

segregating, and/or bailing before being loaded into rail cars or containers for rail

shipment." Id., slip op. at 1. The Board seeks comments with regard to which of these

activities "would normally be associated with MSW and C&D processing and would

occur even absent rail transportation."

AAR respectfully submits that the question of which processes "would

occur even absent rail transportation" is not the relevant inquiry, particularly when

fashioning a rule that may have application outside of the specific context of MSW and

C&D transloading. Indeed, that question may not be readily answerable. The proper

question is whether the activity is "transportation" by a "rail carrier" as those terms are

defined in the Interstate Commerce Act, which is a fact-specific inquiry. The key issue in

making that determination is whether the entity is created for a railroad transportation

purpose or for other "sham" purposes.

AAR members have numerous railroad- and customer-operated transload

facilities on their lines devoted to the transloading of various types of materials. In fact,

most if not all of the railroads operating under the Board's jurisdiction have facilities



located on their systems that transload coal, chemicals, intermodal containers and trailers,

automobiles, grain, lumber and other products between rail and other transportation

modes. Transloading between a rail car, on the one hand, and trucks, barges or ships,

conveyor belt or another rail car2 has been an integral part of railroad operations since

railroading began.3 ICCTA preemption is vital for the construction and operation of a

railroad-operated transload facility - be it a facility that is open to all comers or one that

is designed, constructed or contractually devoted for the benefit a single customer.4

Often there are processes taking place at rail transload facilities that occur

at other facilities that: (1) load products onto a non-rail transportation mode or transload

products between two non-rail transportation modes; and (2) that would occur even

absent rail transportation. For example, at intermodal facilities, truck chassis must be

inspected, and occasional spot repairs conducted, prior to release - processes that may not

seem immediately to be "rail transportation" but which are absolutely necessary to the rail

transload function because the chassis should not leave the intermodal facility in an

unsafe condition.5 At railroad docks on Lake Erie owned by NS and CSX (Ashtabula,

Sandusky, and Toledo) coal is transloaded off of the rails and onto Lake vessels (and, in

the case of Sandusky, into trucks) - coal that often must be staged on the ground, sampled

and weighed before being transloaded.6 At NS' Lamberts Point Docks in Norfolk, where

coal is transloaded between rail cars and ocean-going vessels, coals from various sources

are mixed via the loading process in accordance with a customer's request. At a potato

2 At times the top layer of a double stack intermodal train will have to be removed
and transloaded to a second set of cars when the train reaches a point in its journey that is
not cleared for the double stack configuration. In this situation, in which the train has to
be converted from a double stack configuration to a single stack configuration, the
container transload is literally from rail car to rail car.
3 In fact, the derivation of the term "team track" goes back to the time when
railroads operated tracks able to be accessed by its customers' horse-team pulled wagons
and the shipments would be transloaded between a rail car and the wagon.
4 Construction of a facility appropriate to a location or market can result in the
construction of a facility capable of serving only a single customer.
5 These same processes are as necessary to a ship-to-truck or truck-to-ship transload
as it is to a truck-to-rail or rail-to-truck transload.

These same processes take place at conveyor-to-truck coal transload facilities.



flake transload facility on BNSF, product is transferred to and from sample containers via

pneumatic tube, where the product is tested for quality and moisture content during the

process of transloading to truck. At petroleum coke transload locations, petroleum-coke

is tested and blended on-site for a particular sulphur content during the transload

operations. At automotive transload facilities throughout the interstate rail system,

vehicles are inspected both before entering the rail car and upon leaving the rail car.

These are but a few examples of processes associated with the transload that are

reasonable or necessary to the rail transload that also would occur in a non-rail transload

environment.

Any bright line demarcation that would identify a specific process as one

that is or is not rail transportation, without reference to the specific circumstances, runs

the risk of forcing these processes to occur either: (1) immediately outside of the gates of

the rail-operated facility, in an environment that is not subject to the Board's jurisdiction;

or (2) within the gates of the rail-operated facility, but subject to local regulatory

oversight and control. Either situation would subject legitimate facilities that are

integrally related to "transportation" activities to the whims of local regulation and

control. As long as the local community has the ability to control or prohibit processes

reasonable or necessary to the performance of the rail transload, the local community will

have the ability to control or prohibit the rail transload itself.

AAR urges the Board, in reviewing the initial and subsequent rounds of

comments in this proceeding, to recognize that the controversies surrounding the

transload of MSW and C&D are of relatively recent vintage in the rail transload history.

Often these controversies result from abuses of the Board's processes and in

circumstances that do not involve the transload of other products such as coal, chemicals,

intermodal containers and trailers, automobiles, grain, lumber and other products.7

Indeed, the Board properly is examining and could address many of the controversies that

7 Abuse of the Board's processes is not confined to the construction and operation
of MSW and C&D transload facilities. See, e.g., See AAR Opening Comments, Ex Parte
659 at 9 (May 15,2006). (discussing Comrail situation and the development of a
"railroad police force" in the absence of a railroad).



arise from such abuses in Ex Parte 659.

This proceeding, concerning an admittedly contentious facility and involving

several very difficult issues concerning the specific authority sought, should not result in

a sweeping ruling about the scope of preemption for transloading facilities that overlooks

the historic and significant role that transload facilities play in logistics chains that are

becoming ever more sophisticated and integrated. At the very least, the question of

jurisdiction must involve a broader inquiry than simply whether a specific process would

occur even absent rail transportation.

CONCLUSION

AAR strongly urges the Board to focus on the essential role that transload

facilities have historically played in railroad operations to recognize that such facilities

are located throughout the rail network to handle a wide variety of commodities. AAR

urges the Board to ensure that any decision in this proceeding does not intentionally or

unintentionally harm the railroads' ability to provide, free from State or local regulatory

interference, important transload processes that railroads have provided and continue to

provide to the shipping public.

Respectfully submitted,

STEVEN C. ARMBRUST
SARAH W. BAILIFF
JOHN V. EDWARDS
PAULGUTHRIE
ROBERT B.TERRY
PAUL R. HITCHCOCK
THEODORE K. KALICK
ROBERT T. OPAL
LOUISE A RINN
PETER J.SHUDTZ

LOUIS P. WARCHOT
ASSOCIATION OF AMERICAN
RAILROADS
50 F Street, N.W.
Washington, D.C. 20001-1564
(202)-639-2502

Attorney for the Association of
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July 13,2006
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Party Of Deutsch, Daniel R.
Record: Deutsch Williams Brooks Derensis & Holland, P.C.

99 Summer Street
Boston, MA 02110-1235

Party Of Ruch, Susan P.
Record: Massachusetts Department Of Environmental Protection Northeast

Regional Office
205B Lowell Street
Wilmington, MA 01887

Party Of Berry, J. Patrick
Record: Baker Botts Lip

1299 Pennsylvania Avenue, Nw
Washington, DC 20004

Party Of Cane, Patrick John
Record: Mercer County Improvement Authority

640 S Broad St
Trenton, NJ 08650

Party Of Miceli, James R
Record: Commonwealth Of Massachusetts

Room 167, State House
Boston, MA 02133-1054

Party Of Richmond, Stephen M.
Record: Beveridge & Diamond, P.C.

45 William Street, Suite 120
Wellsley, MA 02481

Party Of Mansilia, Arthur G.
Record: United Tool & Die Co., Inc.

Barnes Street
Wilmington, MA 01887

Non-Party: M. Barbara Sullivan
27 Gunderson Rd
Wilmington, MA 01887-1546

Non-Party: Robert A Rio
Associated Industries Of Massachusetts
P. O. Box 763
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Boston, MA 02117-0763

Non-Party: Deborah L Duggan
HHillcrest Street
Wilmington, MA 01887

Non-Party: Thomas E. Dew
Berry Moorman
900 Victors Way - Suite 300
Ann Arbor, MI 48108-2705

Party Of Carrington, John W.
Record: Hiram Grand Lodge A.F. & A.M., Inc.

98 Talbot Avenue
Dorchester, MA 02124

Party Of Conway, Tim
Record: U.S. Environmental Protection Agency, Region I

One Congress Street, Suite 1100
Boston, MA 02114-2023

Party Of Wyche, Nyjah
Record: Health Education And Learning Program For Black Males Health-

University Of Massachusetts, Boston
100 Morrissey Blvd.
Boston, MA 02125

Party Of Williams, Arthur
Record: National Black Agenda Convention, Inc.

P.O. Box 366211
Boston, MA 02136-9998

Party Of Demasi, Frank S.
Record: 26 Macarthur Road

Wellesley, MA 02482

Party Of Podgurski, P. Christopher
Record: Podgurski Corp.

8 Springfield Ave
Canton, MA 02021

Party Of Owens, Bill
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Record: 115 Hazelton Street
Mattapan, MA 02121

Party Of Greenberg, Edward D.
Record: Galland, Kharasch, Greenberg, Fellman & Swirsky, P.C.

Canal Square, 1054 Thirty-First Street, N.W.
Washington, DC 20007-4492

Party Of
Record:

Moore, Fred R.
6 Ella Street
Saugus, MA 01906

Party Of Lam, Siu Tip
Record: Commonwealth Of Massachusetts Office Of The Attorney General

Environmental Protection Division
One Ashburton Place
Boston, MA 02108-1598

Party Of Derensis, Paul R.
Record> Deutsch Williams Brooks Derensis & Holland PC

99 Summer Street
Boston, MA 02110-1213

Party Of Wilkerson, Dianne
Record: Massachusetts State Senate

State House
Boston, MA 02133-1053

Party Of Raymond, Linda
Record: Woodburn Neighborhood Association, Inc.

10 North Maple Street
Woburn, MA 01801

Party Of Kennedy, Edward M
Record: United States Senator

2400 John F. Kennedy Federal Office Bldg.
Boston, MA 02203

Party Of Markey, Edward J
Record: U.S. House Of Representatives

Suite 101, Five High Street
Medford, MA 02155
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Party Of Tierney, John F
Record: U.S. House Of Representatives

17 Peabody Square
Peabody, MA 01960

Party Of Kerry, John F
Record: United States Senate

Washington, DC 20510

Non-Party: Bill Phillips
Morristown & Erie Railway Inc
P. O. Box 2206 *
Morristown, NJ 07962-2206

Party Of Bauer, Jeffrey M.
Record: Baker Botts Lip

1299 Pennsylvania Ave., Nw
Washington, DC 20004

Non-Party: Wobum Neighborhood Association, Inc.
10 North Maple Street
Wobum, MA 01801

Non-Party: Woburn City Council
City Clerk
10 Common Street
Woburn, MA 01801

Non-Party: Mclaughlin, Thomas
10 Common Street
Woburn, MA 01801

Non-Party: Wilmington-Woburn Collaborative
C/O Kathleen M. Barry
14 Powder House Circle
Wilmington, MA 01887

Party Of Havem, Robert A
Record: Commonwealth Of Massachusetts Massachusetts Senate

4Th Middlesex District, Room 109D State House
Boston, MA 02133-1053
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Party Of Meaney, Paul J.
Record: Woburn Business Association

P. O. Box 3057
Wouburn, MA 01888

Party Of Swain, Laura
Record: Department Of Environment Protection

One Winter Street
Boston, MA 02108

Party Of Sasala, li, Stephen R.
Record: Waterbury Regional Chamber

P.O. Box 1469
Waterbury, CT 06721

Non-Party: Ann L Yurek
448 Shawsheen Avenue
Wilmington, MA 01887

Party Of Honorable James R. Miceli
Record: 11 Webber Street

Wilmington, MA 01887

Party Of Marsilia, Arthur G.
Record: United Tool & Die Co., Inc.

Eames Street
Wilmington, MA 01887

Non-Party: William Clyburn, Jr.
Clyburn Consulting, Lie
7819 12Th Street, Nw
Washington, DC 20012


