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Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.-W.

Room 700

Washington, D.C. 20423

Re:  Formal Complaint, Village of Croton-on-Hudson, New York v.
Buffalo Southern Railroad, Inc., et. al

Dear Secretary Williams:

. Enclosed are the original and 10 copies of a Formal Complaint in the above-
entitled proceeding and a computer diskette containing the Formal Complaint in Word
format.

Please time and date stamp the additional copy of this letter and the Formal
Complaint and return them with our messenger. Thank you for your assistance.

If you have any questions please call or email me.

Sincerely yours

ey

Mary Gabrielle Sprague
e Attorney for the Villagé of Croton-on-Hudson
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Michael B. Gerrard

ARNOLD & PORTER LLP

399 Park Avenue

New York, New York 10022-4690

(212) 715-1000

Attorney for the Village of Croton-on-Hudson

Dated: June 29, 2006



'BEFORE THE
SURFACE TRANSPORTATION BOARD

VILLAGE OF CROTON-ON-HUDSON, NEW YORK
v.

BUFFALO SOUTHERN RAILROAD, INC.; GREENTREE REALTY, LLC; RS
ACQUISITION CO., LLC; and NORTHEAST INTERCHANGE RAILWAY, LLC

Docket No. ‘:! pie 3'_’1 fl (}S'

- FORMAL COMPLAINT

The Village of Croton-on-Hudson, New York (the “Village™) respectfully submits this
Formal Complaint against Buffalo Southern Railroad, .Inc. (“BSOR™), Greentree Realty, LLC
(“Greentree”);, RS Acquisition Co., LLC (“RSA”); and Northeast Interchange Railway, LL.C
(*NIR”) pursuant to 49 U.S.C. § 11701(b) and 49 C.F.R. § 1111.1 ez seq.] The Village
complains that BSOR has not received authority from the Surface Transportation Board (the
“Board”) under 49 U.S.C. §10902 to operate as a common carrier at 1A Croton Point Avenue in

the Village (the “Property”) over a 1,600-foot track (the “Track™) and that BSOR has therefore

! The Village is a local government entity. Pursuant to 49 C.F.R. §1002.2(e)(1) filing fees are
waived for a “proceeding which is filed by a ... local government entity.” Therefore, the Village
has not paid the filing fee typically required to accompany the filing of a complaint.



unlawtully held itself out as a common carrier over the Track. The Village further complains
that (1) Greentree, the owner of the Property and Track, (2) RSA, the present lessee from
Greentree of the Property and Track, and (3) NIR the former lessee from Greentree of the

Property and Track, have knowingly authorized, consented to, and permitted this violation of

- section 10902. The Village respectfully requests the Board to order BSOR, Greentree, RSA and

NIR to cease and desist from their unlawful operations under 49 U.S.C. §721(b)(4), to fine
BSOR, Greentree, RSA and NIR to the maximum extent permitted by law under 49 U.S.C.
§11901, to require BSOR to file an application under 49 U.S.C. §10902 if BSOR seeks lawful
authority for its operations in the Village, and to afford the Village such other relief as the Board
deems appropriate.
The Parties

1. The Village of Croton-on-Hudson is 2 New York municipal corporation, with offices
located at the Stanley H. Kellerhouse Municipal Building, 1 Van Wyck Street, Croton—én—
Hudson, New York 10520.

2. Buffalo Southern Railroad, Inc. is a New York corporation, headquartered at 8600
Depot Street, Eden, New York 14057. On information and belief, BSOR is a Class IlI rail
common carrier that operates over approximately 32 miles of rail line between Buffalo, New
York and Gowanda, New York and provides industrial switching services at Tonawanda, New
York.

3. Greentree Realty, LLC is a New York limited liability cornpény. On information and
belief, its principal place of business is at 1A Croton Point Avenue, Croton-on-Hudson, New

York 10520. In a prior proceeding, the Board was informed that the address of Greentree is ¢/0



Kenneth Gunshor, Esq., 100 South Bedford Road, Suite 150, Mount Kisco, NY 10549. See
Verified Notice of Exempt Transaction, Northeast Interchange Railway, LLC-Lease and
Operation Exemption-Line in Cromn-bn-Hudson, New York, Finance Docket No. 34734 (filed
July 29, 2005), at 2. Greentree owns the Property and the Track.

4. RS Acquisition Co., LLC is a New York limited liability company. RSA’S Chief
Executive Officer is Andreas Y. Gruson. On information and belief, its principal place of
business is 2730 Transit Road, West Seneca, NY 14224. RSA is the present lessee of the
Property and Track. |

5. Northeast Interchange Railway, LLC is a New. York limited liability company. NIR’s
Chief Executive Officer is Andreas Y. Gruson. On information and belief, its principal place of
business is 2730 Transit Road, West Seneca, NY 14224. In a prior proceeding; the Board was
informed that NIR should receive correspondence through James E. Howard, One Thompson
Square, Suite 201, Charlestown, MA 02129, See Verified Notice of Exempt Transaction,
Northeast Interchange Railway, LLC-Lease and Operation Exemption-Line in Croton-on-
Hudson, New York, Finance Dockét No. 34734 (filed July 29, 2005), at 1. NIR is the former
lessee of the Property and Track. RSA and NIR are under the common ownership of Regus
Industries LLC.

The Facts

6. On May 17, 2006, BSOR filed a Complaint in the United States District Court for the
Southern District of New York against the Village and sixteen members of its elective and
appointive Boards seeking a declaratory judgment that the Village may not apply its local zoning

and land use laws and the state eminent domain law against BSOR’s operations at the Property.



Buffalo Southern Railroad, Inc. v. Village of Croton-on-ﬁudson et al., Case No. 06 Civ. 3755
(CM) (S.D.N.Y.). BSOR argued that such application is preempted by the Interstate Commerce
Commission Termination Act (“ICCTA™), 49 U.S.C. § 10501, and violates the Commerce
Clause of the United States Constitution. BSOR also sought a temporary, preliminary and
permanent injunction against such application. The Complaint was accompanied by

(1) Plaintiff’s Application for a Temporary Restraining Order, (2) Memorandum of Law in
Support of Plaintiff’s Applicatién for a Temporary Restraining Order and Motion for a
Preliminary Injunction, and (3) Affidavits of Albert Feasley, _John T. McManus, Daniel M.
Meehan, and Joseph Rutigliano. A copy of the May 17, 2006 filing is attached as Exhibit 1.

7. The Village received telephonic and written notice of this impending filing on May
16, 2006 from BSOR’s counsel. This is the first time that Village representatives learned that

'BSOR was operating, or intended to operate, in the Village.

8. BSOR’s Complaint reveals that on March 3, 2006, BSOR entered into a lease for the
Property. Complaint ¥ 28; Feasley Affidavit §10 and Ex. B.

9. The Property is approximately ten acres in size. It is bounded on the west by a rail
line owned by Metro-North Commuter Railroad. CSX Transportation, Inc. (“CSXT"”) operates
freight rail service over that line. The Property includes the Track, an approximately 1,600-foot
track over which rail service has been, and can be, provided. Complaint 4 21 and 22; Feasley
Affidavit § S and 6 and Ex. A.

10. Greentree apparently transferred the lease of the Property and Track from NIR to

RSA sometime between the Board’s November 17, 2005 decision in Finance Docket No. 34734



and March 3, 2006. RSA in turn subleased the Property and Track to BSOR on March 3, 2006.
Feasley Affidavit 4 10 and Ex. B.

- 11. On information and belief, Greentree, NIR and RSA all worked together to
restructure the lease arrangements at the Property, recruit and induce BSOR to come onto the
Property, and work out an arrangement for BSOR to claim common carrier status, in a way that
purports to circumvent state and local regulation, for the financial benefit of Greentree, NIR and
RSA. In doing so, Greentree, NIR and RSA had knowledgé that BSOR had not obtained
necessary authorizations from the Board under 49 U.S.C. Subtitle IV, Part A.

12. BSOR represented to the District Court that it is offering common carrier rail service

over the Track:

Now, BSOR holds itself out to the public generally to provide
common carrier rail service at the BSOR Croton yard, including
transloading and switching services to rail customers delivering or
receiving various commodities by truck at the BSOR Croton Yard,
transferring containers and bulk commodities between trucks and
rail cars, and providing other rail transportation services involving
the exchange of empty and loaded rail cars for various
commodities with CSX.

Complaint 4 28. Feasley Affidavit § 11 is identical, except that the words “and bulk

commodities” are omitted.

13. Joseph Rutigliano of Coastél Distribution, LLC stated in his afﬁdgvit that “Coastal
arranged for BSOR to transport sand, aggregate, wallboard and other building materials and
products by rail to the Transload Facility in Croton” and that “BSOR is beginning to provide
such service to Coastal.” Rutigliano Affidavit 4] 7 and 8. - |

14. BSOR represented to the District Court that it is offering common carrier réil freight

service over the Track to more than one shipper.



15. The Track is over 300 miles from BSOR’s rail line in western New York.

16. The Village and the individually named representatives filed Defendants’
Memorandum of Law in Opposition to Plaintiff’s Motion for Preliminary Injunction on May 23,
2006. That Memorandum was supported by the Affidavits of Louis E. Gitomer, Charles A.
Kane, and Marianne Stecich. A copy of the May 23, 2006 filing is attached as Exhibit 2.

17. Ms. Stecich, the Village Attorney, described the proceedings related to Metro
Enviro’s operation of a waste transfer station on the Property from 1997 to 2005. She also
described the subsequent efforts of Northeast Interchange Railway, LLC to commence common
carrier operations over the Track for the transportation of construction waste and other
commodities (of which the Board is aware). See Northeast Interchange Railway-LLC-Lease and
Operation Exemption-Line in Croton-on-Hudson, New York, STB Finance Docket No. 34734
(filed Aug. 1, 2005). /

18. Mr. Kane, a Supervisor of Metro North Commuter Railroad and a Village Trustee,
stated that he had not observed any activity by BSOR at the Property.

19. Mr. Gitomer, a regular practitioner before the Interstate Commerce Commission and
this Board, explained in his affidavit that BSOR appeared to be séeking to convert the Track
from an excepted “spur, industrial, team, switching, or side” track to a liﬁe of railroad. Mr.
Gitomer further stated that, prior to holding itself out as a common carrier over this additional
line of railroad far from its own territory and in the territory of CSXT, BSOR should have

obtained Board approval under 49 U.S.C. §§ 10901 or 10902(a).



20. On May 25, 2006, BSOR filed a Memorandum of Law in Further Support of
Plaintiff’s Motion for a Preliminary Injunction along with a May 24, 2006 Affidavit from Albert
Feasley. A copy of the May 25, 2006 filing is attached as Exhibit 3.

21. Mr. Feasley contended that BSOR had been holding itself out as a common carrier
over the Track since March 2006, and had in fact operated over the Track. Second Feasley
Affidavit 4 8 and 9. Apparently acknowledging that lawful operation over an additional line of
railroad would require Board approval, Mr. Feasley contended that the track was excepted spur
track and not a line of railroad.

22. By letter to the District Court dated May 31, 2006, Paul T. Hitchcock, Associate
General Counsel-Regulatory for CSXT, informed the Court of its position on the delivery of cars
to the Track. A copy of the May 31, 2006 letter is attached as Exhibit 4.

23. Following a June 1, 2006 hearing on BSOR’s motion for preliminary injunction, the
District Court granted the motion, conditioned on BSOR’s “continued refusal to accept solid
waste as defined by New York State regulations.” Decision and Order Granting Plaintiff’s
Motion for a Preliminary Injunction, Case No. 06 Civ. 3755 (CM) (June 12, 2006), attached as
Exhibit 5. The District Court concluded that “BSOR is likely to prevail on the issue of whether
ICCTA preemption applies, because the question about the legality of its operation does not
affect the STB’s exclusive jurisdiction over the site under § 10501 of the ICCTA.” Decision at
14. |

24. The District Court, however, invited BSOR and/or the Village to present to the Board
the question whether BSOR’s operations on the Track require Board approval:

Certainly someone should look into whether BSOR’s Westchester
operation requires a certificate of authority, and under the doctrine



of “primary jurisdiction” articulated by the Supreme Court in U.S.
v. Western Pac. R. Co., 352 U.S. 59, 64 (1956), that someone
ought to be the Surface Transportation Board. Determining
whether BSOR requires a license to operate in the proposed
fashion involves far more than simply interpreting the statute. The
reviewing authority must decide whether an existing common
carrier by rail may expand its base of operations to a new area
(which is what BSOR says that it wants to do) without first
obtaining a license from the STB by (1) first acquiring track that
would ordinarily by excepted from STB authority because it is
“switch” or “spur” track, and then (2) contracting with other
carriers for interchange rights over trackage outside its licensed
operating area. This involves analysis, not only of the “intended
use” of trackage, see Nicholson v. Interstate Comm. Comm’n, 711
F.2d 364, 367 (D.C. Cir. 1983); but also of the “purpose and
effect” of the proposed arrangement. Texas & Pac. Ry. Co. v.
Gulf, Colo. & Santa Fe Ry. Co., 270 U.S. 266, 46 S. Ct. 263
(1926); Brotherhood of Locomotive Engineers v. U.S. , 101 F.3d
718, 728 (D.C. Cir. 1996). As I learned when 1 delved (more
deeply than proved necessary) into these matters, these are
complicated and arcane questions, on which the ICC and STB have
spoken in the past (albeit not on these precise facts). Clearly, such
matters should be resolved as a matter of national rail policy, not in
a piecemeal fashion by unspecialized district courts.

Decision at 17-18.

25. As

BSOR has not presented this question to the Board since the District Court’s

June 12 Decision, the Village is accepting the District Court’s invitation to do so. The District

Court set forth

 Decision at 19.

the procedure for doing so:

If BSOR, a Class Il rail carrier, is conducting unauthorized
common carrier operations from Westchester County, in violation
of Chapter 109 of the ICCTA, the statute itself provides remedies:
a fine of up to $5,000 per violation per day. 49 U.S.C. § 11901(a)
.. .. The procedure for enforcing such violations, which is set
forth in Chapter 117, is for “any person,” (which would include the
Village of Croton-on-Hudson) to file a complaint with the Surface
Transportation Board. 49 U.S.C. § 11701(a) (2000).



Issues Presented

The Village presents three issues in this Formal Complaint:

(1) Whether BSOR may operate the Track as a common carrier by rail only with Board
approval (because it would constitute the operation ofag additional or extended line of rail under
the authority of the Board under 49‘U.S.C . § 10902).

(2) Whether BSOR violated 49 U.S.C. § 10902 by holding itself out as a common carrier
and/or by operating as a common carrier at the Property without Board approval.

(3) Whether Greentree, RSA or NIR knowingly authorized, consented to, or permitted
BSOR’s violation of 49 U.S.C. § 10902, or any other provision of 49 U.S.C. Subtitle IV, Part A.

Relief Sought and Procedure

The Village respectfully requests:

(1) that the Board initiate a proceeding to determine the issues presented above;

(2) in the event the éoard determines that BSOR violated 49 U.S.C. § 10902, or any other
provision of 49 U.S.C. Subtitle IV, Part A, by holding itself out as a common carrier and/or by
operating as a common carrier over the Track without.Board approval,

| (a) that the Board, pursuant to 49 U.S.C. §721(b)(4), order BSOR to cease and
desist from operating over the Track in violation of 49 U.S.C. §10902 or any other

provision of 49 U.S.C. Subtitle IV, Part A,

(b) that the Board initiate proceedings to fine BSOR for its violation under 49

U.S.C. §11901(a), and

(c) that the Board order BSOR to file an application under 49 U.S.C. §10902 if

BSOR seeks lawful authority for its operations in the Village;



(3) in the event the Board determines that Greentree, RSA and/or NIR knowingly
authorized, consented lto_, or permitted BSOR’s violation of section 10902 or any other persons’
violations of any provision of 49 U.S.C. Subtitle IV, Part A,

(a) that the Board, pursuant to 49 U.S.C. § 721(b)(4), order Greentree, RSA
and/or NIR to cease and desist from authorizing, consenting to, or permitting BSOR or
any other rail carrier from operating over the Track without prior Board approval under
49 U.S.C. § 10902, and

(b) that the Board initiate proceedings to fine Gréentree, RSA and/or NIR for their
violation under 49 U.S.C. §11901(c); and
(4) that the Board order such other relief as the Board deems appropriate.

The Village submits that the public interest would be served by fining BSOR, Greentree,
RSA and NIR the maximum amount permitted by statute. The record reflects that BSOR,
Greentree, RSA and NIR deliberately sought to evade Board authority, and a maximum penalty
- would deter others from similarly attempting such an end run around the Board’s authority.

Attached to this Formal Complaint is the verification of Gregory J. Schmidt, Mayor of
the Village of Croton-on-Hudson, attesting that the foregoing facts are true and correct.

Neither this proceeding nor the granting of the relief requested herein will constitute a
major federal action significantly affecting the environment or the conservation of energy

resources.

10



Respectfully submitted,

,
Jrcel, gL S

Michael B. Gerrard ‘

ARNOLD & PORTER LLP

399 Park Avenue

New York, New York 10022-4690

(212) 715-1000

Attorney for the Village of Croton-on-Hudson

Dated: June 29, 2006



JUN-29-2006 11:82 VILLAGE OF CROTON 914 271 2836 P.B2r62

VERIFICATION

I, Gregory J. Schmidt, depose and state that I am Mayor of the Village of Croton-on-
Hudson, that [ am authorized to make this Verification, and that I have read the foregoing Formal
Complaint, and know that the facts asserted therein are true and accurate as stated to the best of
my knowledge, information and belief.

Subscribed and sworn to before me on
this ‘;xf f} day of June, 2006, by

\ J ‘o 1> personally
knowyj to m¢ or proved to me on the basis

of satisfactory evidence to be the person
who appeared before me.

f)/\ WJX /

Notar F.\
My commission expires:_/ Qéﬁ ;éﬁg j

MARGARET KEESLE}: York
Notary Pubuc stiteagfg t«gg ¢

1ed in Westchester County ﬁ?
Comcrﬁgxs‘l‘on Expires October 23,20

11
TATE P.AP



CERTIFICATE OF SERVICE

I certify that on this 30™ day of June, 2006, I served a copy of the foregoing document
upon the respondents, Buffalo Southern Railroad, Inc., Greentree Realty, LLC, RS Acquisition
Co., LLC, and Northeast Interchange Railway, LLC by overnight courier (Formal Complaint and
Exhibits) and facsimile (Formal Complaint only), at the following addresses and facsimile
numbers:

Counsel to BSOR, NIR and RSA:

John T. McManus

Crane, Parente, Cherubin & Murray
90 State Street

Albany, NY 12207

518-432-8000

and

James E. Howard LLC
One Thompson Square
Suite 201

Charlestown, MA 02129
617-886-9322

Counsel 1o Greentree.

David S. Steinmetz
Zarin & Steinmetz

81 Main Street, Suite 415
White Plains, NY 10601
914-682-7800

The envelope containing such copy and the cover page of the facsimile transmitting such
copy bear the legend, “Service of STB Formal Complaint.”

]
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EXHIBIT 1



s 0 OV, 3755
Judge McMahon

nase, - RIOINAL

- against - COMPLAINT

VILLAGE OF CROTON-ON-HUDSON; GREGORY . CIVIL ACTION NoO.:
SCHMIDT, as Mayor of the Village of Croton-on-Hudson;

DANIEL O'CONNOR, P.E., as Engineer and Building Inspector

for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as

Manager of the Village of Croton-on-Hudson; THOMAS

P. BRENNAN, as Trustee on the Village Board of Trustees; e
CHARLES A. KANE, as Trustee on the Village Board of B

BUFFALO SOUTHERN RAILROAD, INC,,

ol

Trustees; ANN GALLELLI, as Trustee on the Village Board of 2 2
Trustees; LEO A. W. WIEGMAN, as Trustee on the Village B
Board of Trustees; CHRIS KEHOE, as member of the Village T

Planning Board; VINCENT ANDREWS, as member of the
Village Planning Board; FRANCES ALLEN, as member of the
Village Planning Board; ROBERT LUNTZ, as member of the
Village Planning Board; KATHLEEN RIEDY, as member of the
Village Zoning Board of Appeals; RHODA STEPHENS, as
member of the Village Zoning Board of Appeals; RUTH
WAITKINS, as member of the Village Zoning Board of Appeals;
WITT BARLOW, as member of the Village Zoning Board of
Appeals; and PAUL ROLNICK, as member of the Village
Zoning Board of Appeals,

Defendants.

Plaintiff Buffalo Southern Railroad, Inc. (“BSOR”), by its attorneys and for its complaint
against Défendants Village of Croton-on-Hudson; Gregory J. Schmidt, as Mayor of the Village
of Croton-on-Hudson; Daniel O’Connor, P.E., as Engineer and Building Inspector for the Village
of Croton-on-Hudson; Richard F. Herbek, as Manager of the Village of Croton-on-Hudson;
Thomas P. Brennan, as Trustee on the Village Board of Trustees; Charles A. Kane, as Trustee on

the Village Board of Trustees; Ann Gallelli, as Trustee on the Village Board of Trustees; Leo A.



W. Wiegman, as Trustee on the Village Board of Trustees; Chris Kehoe, as member of the
Village Planning Board; Vincent Andrews, as member of the Village Planning Board; Frances
Allen, as member of the Village Planning Board; Robert Luntz, as member of the Village
Planning Board; Kathleen Riedy, as member of the Village Zoning Board of Appeals; Rhoda
Stephens, as member of the Village Zoning Board of Appeals; Ruth Waitkins, as member of the
Village Zoning Board of Appeals; Witt Barlow, as member of the Village Zoning Board of
Appeals; and Paul Rolnick, as member of the Village Zoning Board of Appeals (collectively, the
“Village Defendants”), states as follows:
JURISDICTION

1. Jurisdiction concerning BSOR’s claims exists pursuant to 28 U.S.C. §§ 1331,
1337, 1343, 2201, and 2202. More particularly, this Court has jurisdiction over this case
pursuant to 28 U.S.C. § 1331 in that it involves an action arising under the Constitution and laws
of the United States. This Court also has jurisdiction pursuant to 28 U.S.C. § 1337 in that it
involves an action arising under an Act of Congress regulating commerce, namely, the Interstate
Commerce Commission Termination Act (the “ICCTA™), 49 U.S.C. § 10101, et seq. This Court
also has jurisdiction pursuant to 28 U.S.C. § 1343.

VENUE

2. Pursuant to 28 U.S.C. § 1391(b), the Southern District of New York is an
appropriate venue as the Village Defendants are within this District. Further, a substantial part
of the events giving rise to BSOR’s claims occurred in this District, and the property that is the

subject of this action is within this District.



PARTIES

3. Plaintiff BSOR is a corporation organized under the laws of the State of New
York, with its principal place of business in Eden, New York. BSOR is a Class III rail common
carrier that operates approximately 32 miles of rail line between Buffalo, New York and
Gowanda, New York; provides switching services at Tonawanda, New York; interchanges rail
traffic with five railroads; and offers common carrier service at Croton-on-Hudson, New York,
as described below.

4, Defendant Village of Croton-on-Hudson (the “Village” or “Croton™) is, upon
information and belief, a municipal corporation organized under and by virtue of the laws of the
State of New York, with municipal offices at the Stanley H. Kellerhouse Municipal Building at 1
Van Wyck Street, Croton-on-Hudson, New York 10520.

5. Defendant Gregory J. Schmidt is, upon information and belief, the Mayor of the
Village and a member of the Village Board of Trustees, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.

6. Defendant Daniel O’Connor, P.E. is, upon information and belief, the Engineer
and Building Inspector for the Village, with an office at the Stanley H. Kellerhouse Municipal
Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.

7. Defendant Richard F. Herbek is, upon information and belief, the Manager of the
Village, with an office at the Stanley H. Kellerhouse Municipal Building at 1 Van Wyck Street,
Croton-on-Hudson, New York 10520.

8. Defendant Thomas P. Brennan is, upon information and belief, a Trustee on the
Village Board of Trustees, which has an office at the Stanley H. Kellerhouse Municipal Building

at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.



9, Defendant Charles A. Kane is, upon information and belief, a Trustee on the
Village Board of Trustees, which has an office at the Stanley H. Kellerﬁouse Municipal Building
at 1 Van Wyck Street, Croton-on-Hudson, New York 10520. |

10.  Defendant Ann Gallelli is, upon information and belief, a Trustee on the Village
Board of Trustees, which has an office at the Stanley H. Kellerhouse Municipal Building at 1
Van Wyck Street, Croton-on-Hudson, New York 10520.

11.  Defendant Leo A. W. Wiegman is, upon information and belief, a Trustee on the
Village Board of Trustees, which has an ofﬁcé at the Stanley H. Kellerhouse Municipal Building
at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.

12.  Defendant Chris Kehoe is, upon information and belief, a member of the Village
Planning Board, which is a municipal body organized under the laws of the State of New York
and makes land use determinations within the Village, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.

13.  Defendant Vincent Andrews is, upon information and belief, a member of the
Village Planning Board, which is a municipal body organized under the laws of the State of New
York and makes land use determinations within the Village, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520,

14.  Defendant Frances Allen is, upon information and belief, a member of the Village
Planning Board, which is a municipal body organized under the laws of the State of New York
and makes land use determinations within the Village, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.

15. Defendant Robert Luntz is, upon information and belief, a member of the Village

Planning Board, which is a municipal body organized under the laws of the State of New York



and makes land use determinations within the Village, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.

16.  Defendant Kathleen Riedy is, upon information and belief, a member of Village
Zoning Board of Appeals, which is a municipal body organized under the laws of the State of
New York and makes land use determinations within the Village, with an office at the Stanley H.

-Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on—Hudson, New York 10520.

17.  Defendant Rhoda Stephens is, upon information and belief, 2 member of Village
Zoning Board of Appeals, which is a municipal body organized under the laws of the State of
New York and makes land use determinations within the .Villagc, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton—on-Hudson, New York 10520.

18.  Defendant Ruth Waitkins is, upon information and belief, a member of Village
Zoning Board of Appeals, which is a municipal body organized under the laws of the State of
New York and makes land use determinations within the Village, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Croton—on-Hudson, New York 10520.

19.  Defendant Witt Barlow is, upon information and belief, a member of Village
Zoning Board of Appeals, which is a municipal body organized under the laws of the State of
New York and makes land use dctenhinations within the Village, with an office at the Stanley H.
Kellerhouse Municipal Building at 1 Van Wyck Street, Cmton—on-Hudson, New York 10520.

20.  Defendant Paul Rolnick is, upon information and belief, a member of Village
Zoning Board of Appeals, which is a municipal body organized under the laws of the State of
New York and makes land use determinations within the Village, with an office at the Stanley H.

Kellerhouse Municipal Building at 1 Van Wyck Street, Croton-on-Hudson, New York 10520.



FACTS

21.  BSOR leases and provide_s rail transportation service at an approximately 10 acre
parcel of property located at 1A Croton Point Avenue, Croton-on-Hudson, New York, also
known and designated on the Village Tax Map as Section 78.16, Block 2, Lots 1 and 2 (the
“Property™).

22.  The Property includes approximately 1,600 feet of track that connects with the
Hudson line of CSX Transportation, Inc. (“CSX”) at approximately milepost QC 25 in the
Village (the “Croton Track™).

23.  There is also an existing building on the Prdpefty used for transloading
commodities between rail cars and trucks (the “Transload Facility”). Generally, a transload
facility is a facility that is used to transfer commodities from one mode of transportation (e.g.,
truck) to another mode of transportation (e.g., rail). When used in connection with rail
transportation, transload faciliﬁes allow shippers or consignees, not served directly by rail carrier
and otherwise solely dependent on truck transportation, to have access to rail transportation
service and the national rail network. As a result, transload facilities are an integral part of rail
transportation (collectively, the “Croton Track,” “Transload Facility,” and “Property” constitute
the “BSOR Croton Yard™). |

24.  The BSOR Croton Yard is located in the most industrially developed section of
the Village. New York State Route 9, a four lane divided highway, which is the main
North/South artery through the Village and for the western portion of Westchester County, is
immediately to the East of the BSOR Croton Yard. A commuter railrdad parking lot is located to
the South of the BSOR Croton Yard, a massive rail equipment maintenance facility to the

Southwest, and a commercial warehouse building currently storing tires, to the North. To the



West is the Croton-Harmon Rail Yard, which is a large rail-industrial complex containing
numerous tracks and switches for both commuter and freight trains.

25.  Upon information and belief, the Property has long been utilized for commercial
purposes -- in particular, for the storage and transfer of various prodﬁcts and materials, such as
rocks, stone, soil, and sand -- since at least the early 1960s.

26.  More recently, from 1997-2005, a prior entity utilized the Croton Track and the
Transload Facility to transfer construction and demolition debris (“CD&D™) from trucks to rail
cars for interstate shipment and, ultimately, disposal. »

27.  During the last several years, BSOR has sought to provide rail common carrier
_ transportation services at additional locations, both in western New York and elsewhere.

28.  As aresult of BSOR’s efforts to increase the locations of its services, on March 3,
2006, BSOR leased the BSOR Croton Yard. Now, BSOR holds itself out to the public generally
to provide common carrier rail service at the BSOR Croton Yard, including transloading and
switching services to rail customers delivering or receiving various commodities by truck at the
BSOR Croton Yard, transferring containers and bulk commodities between trucks and rail cars,
and providing other rail transportation services involving the exchangé of empty and loaded rail
cars for various commodities with CSX.

29. BSOR’s rail transportation operations at the BSOR Croton Yard provide
coordination between rail carriers and motor carriers and allow BSOR to provide rail
transportation service economically and efficiently for shippers and cdnsignees, thereby enabling
them to have access to the national rail network by means of interchange with CSX.

30. Asa result, BSOR’s rail transportation operations promote and have a beneficial

effect on interstate commerce.



31.  Furthermore, without this important rail link at the BSOR Croton Yard, the
already overburdened roads in Westchester County will be further inundated with even more
long-haul truck traffic.

32.  Transload facilities like BSOR’s are of great interest and value to businesses
because they provide companies with an additional option for cost effective transportation and
distribution of their materials and products in interstate commerce.

33.  Upon information and belief, many businesses outside of the area are unable to
viably serve the Westchester County market given the huge cost associated with truck
transportation.

34. BSOR’s Transioad Facility is of particular interest to businesses because, in many
cases, they can transport their products to the lucrative Westchester County market more easily
and cheaply by rail, rather than by truck. Further, the BSOR Croton Yard is unique in that it is
the only viable .link to the national rail network in Westchester County for transloading bulk
products.

35.  As aresult, Coastal Distribution, LLC (“Coastal”) has arranged with BSOR for it
to transport sand and other building materials and products by rail to the BSOR Croton Yard for
transfer to trucks for distribution throughout the Westchester County market.

36.  BSOR has begun to provide such service to Coastal.‘

37.  Coastal has informed BSOR that it would like to enter into a long-term agreement
to transport and transload sand, aggregate, and other building materials and products, but it is
unwilling to do so given the uncertainty created by the Village’s attempts to condemn and/or

interfere with the BSOR Croton Yard, as described below.



38.  In addition, a number of other businesses have expressed an interest in using
BSOR’s transportation and transloading services at the BSOR Croton Yard. They have refrained
from arranging for shipments to or entering into agreements with BSOR due to the Village’s
conduct.

39.  Recently, the Village Board of Trustees held a public hearing “[t]o determine the
Village’s need for the Property . . . [at] 1A Croton Point Avenue, Section 78.16 Blocké Lots 1
and 2 as the first step in the process of acquiring the property by eminent domain.”

40.  That night, in furtherance of the Village’s attempt at exercising eminent domain
to take the Property, the Board of Trustees adopted a full environmental assessment form as part
of the New York State Environmental Quality Review Act (“SEQRA") process.

41. A few weeks ago, an appraiser hired by the Village inspected the Property to
provide a valuation as part of the condemnation proceeding. Although the Village has so far
refused to make it public, upon information and belief, the appraiser’s report is complete.

42. On April 3, 2006, the Village held a “scoping session” concerning the purported
condemnation in advance of preparing a Draft Environmental Impact Statement pursuant to
SEQRA.

43.  Additionally, on several occasions over the last year, some of the Defendants have
contended that any activities at the Property are subject to and regulated by the 1979 Village of
Croton-on-Hudson Zoning Law (the “Zoning Code”).

44, Further, some of the Defendants have threatened that, if activity was commenced
at the Property without the Village’s prior approval, it would issue stop work orders and/or seek

to halt any activity by other means.



45.  As demonstrated by the above conduct, unless enjoined by this Court, the Village.
Defendants will take further actions to attempt to stop, regulate, andfor interfere with BSOR’s
rail transportation operations, including condemning the Property.

46.  If the Property is condemned, BSOR’s relationships with its existing customer
will necessarily be terminated, thereby adversely and irreparably affecting BSOR.

47.  The result is the same if the Village attempts to or actually halts or disrupts the
operations at the BSOR Croton Yard, even for a short period of time, pursuant to some provision
in the Zoning Code or other local regulation(s) or ordinance(s).

48.  Further, those businesses that have expressed an interest in using BSOR'’s
transportation and transloading services are sure to look elsewhere if there is a threat that the
BSOR Croton Yard will be condemned or closed or that service will be disrupted by the
Village’s actions.

THEICCTA

49.  In 1995, Congress enacted the ICCTA, which took effect on January 1, 1996.
Among other things, the ICCTA amended and recodified the Interstate Commerce Act—the
statute pursuant to which rail carriers have been regulated by the federal government for over
100 years.

50. As amended by the ICCTA, 49 US.C. § 10501(b) gives the Surface
Transportation Board (the “STB”) exclusive jurisdiction over transportation by rail carriers and
the facilities used by such carriers in providing rail transportation service, including transload
facilities, and over the acquisition and operation of spur, industrial, team, switching or sidetracks

~ or facilities, even if located entirely within one state.
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51.  The ICCTA also includes a broad and strengthened express preemption provision
in 49 U.S.C. § 10501(b) that provides for preemption of state and local regulation of rail carriers
such as BSOR, as well as the facilities used by such carriers in providing rail transportation
service.

52.  Since the ICCTA became effective in 1996, the preemption provision contained in
section 10501(b) has consistently been construed by courts and the STB as preempting state and
local regulation of rail transportation and the facilities used in providing rail transportation
including, but not limited to, all state and local permitting and approval requirements and other
laws or regulations -- such as zoning and eminent domain laws -- that have the effect of
precluding and/or impeding rail transportation.

THE COMMERCE CLAUSE

53.  Article I, Section 8 of the United States Constitution gives to the Congress the
exclusive power to regulate interstate commerce.

54.  The Commerce Clause has consistently been construed as precluding any state or
local government from engaging in any regulation if it imposes an undue and unnecessary
burden on interstate commerce.

COUNT I

55.  Pursuant to Federal Rule of Civil Procedure 10(c), BSOR realleges and
incorporates by reference Paragraphs “1” through “54” of this Complaint.

56. A controversy has arisen between the parties concerning the application of certain
laws to and enforcement of such laws against BSOR in connection §vith its rail transportation
operations at the BSOR Croton Yard. The Village Defendants contend that they have a right to

enforce, among other things, the Zoning Code and the New York Eminent Domain Procedure
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Law, while BSOR maintains that these laws are preempted by the ICCTA and their enforcement
does and will continue to violate the Supremacy Clause of the United States Constitution.
Declaratory relief pursuant to 28 U.S.C. § 2201 is appropriate in order to resolve this
controversy.

57.  The BSOR Croton Yard and its attendant buildings and equipment fall within the
definitions of the terms “railroad” and “transportation.” 49 U.S.C. § 10102(6) and (9).

58.  Further, “transportation” is provided at the BSOR Croton Yard by a “rail carrier,”
BSOR, within the meaning of the ICCTA. 49US.C. § 10102(5) and (9).

59. It follows that, pursuant to the Constitution é.nd laws of the United States,
including 49 U.S.C. § 10501, the Village Defendants have no authority to require BSOR to seek
any approval(s) and/or permit(s) from the Village Defendants concerning BSOR’s activities,
operations, and/or land usage occurring at the BSOR Croton Yard as the local zoning and land
use provisions are preempted.

60.  Similarly, the Village Defendants have no authority to condemn the Property as
the eminent domain statutes are preempted.

61.  Asaresult, BSOR is entitled to a declaratory judgment that the above statutes and
provisions are preempted by the ICCTA to the extent that the Village Defendants seck to enforce
these requirements with respect to BSOR’s rail transportation operations at the BSOR Croton
Yard.

62. In order to protect BSOR’s rights as described aboire, it is necessary that a
temporary, preliminary, and permanent injunction be issued prohibiting the Village Defendants,
or any of their boards, agencies, departments, officers, agents, representatives, servants,

employees, and persons in active concert or participation with them, from applying or enforcing
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against BSOR any laws, ordinances, rules, regulations, or other requirements that seek or purport
to regulate, license, or otherwise interfere with the activities, operations, and/or land usage
occurring at the BSOR Croton Yard, and otherwise prohibiting the Village Defendants from any
interference with BSOR’s use of the BSOR Croton Yard.

63.  Unless so enjoined by this Court, BSOR will suffer imminent, permanent, and
irreparable harm for which there is no adequate remedy at law.

64.  The balancing of the equities favors BSOR rather than the Village Defendants.

65.  BSOR has not made any prior application for the relief herein requested.

COUNT I

66.  Pursuant to Federal Rule of Civil Procedure 10(c), BSOR realleges and
incorporates by reference Paragraphs “1” through “65” of this Complaint.

67. A controversy has arisen between the parties concerning the application of certain
laws to and enforcement of such laws against BSOR in connection with its rail transportation
operations at the BSOR Croton Yard. The Village Defendants contend that they have a right to
enforce, among other things, the Zoning Code and the New York Eminent Domain Procedure
Law, while BSOR maintains that the enforcement of these statutes and provisions violates and
will continue to violate the Commerce Clause of the United States Constitution. Declaratory
relief pursuant to 28 U.S.C. § 2201 is appropriate in order to resolve this controversy.

68.  Enforcement of these statutes and provisions with respect to BSOR’s rail
transportation operations at the Property impose on BSOR significant economic and operational
burdens that are both unnecessary and unwarranted. It also imposes an undue and unnecessary

burden on interstate commerce.
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69. BSOR is entitled to a judgment declaring that enforcement of these statutes and
provisions with respect to BSOR’s rail transportation operations at the BSOR Croton Yard is
unconstitutional because it imposes an impermissible burden on interstate commerce in violation
of the Commerce Clause of the United States Constitution.

70.  In order to protect BSOR’s rights as described above, it is necessary that a
temporary, preliminary, and permanent injunction be issued prohibiting the Village Defendants,
or any of their boards, agencies, departments, officers, agents, representatives, servants,
employees, and persons in active concert or participation with them, from applying or enforcing
against BSOR any laws, ordinances, rules, regulations, or other requirements that seek or purport
to regulate, license, or otherwise interfere with the activities, operations, and/or land usage
occurring at the BSOR Croton Yard, and otherwise prohibiting the Village Defendants from any
interference with BSOR’s use of the BSOR Croton Yard.

71.  Unless so enjoined by this Court, BSOR will suffer imminent, permanent, and
irreparable harm for which there is no adequate remedy at law.

COUNT Il

72.  Pursuant to Federal Rule of Civil Procedure 10(c), BSOR realleges and
incorporates by reference Paragraphs “1” through “71” of this Complaint.

73. BSOR is entitled to a judgment declaring that the Village Defendants’
enforcement of the New York Eminent Domain Procedure Law or zoning and land use
provisions with respect to BSOR’s rail transportation operations ‘at the BSOR Croton Yard
constitutes a deprivation of BSOR’s rights secured by the United States Constitution in violation

of 42 U.S.C. § 1983 since the Village Defendants’ enforcement imposes an impermissible
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burden on interstate commerce in violation of Article I, Section 8 of the United States
Constitution (the Commerce Clause).

74.  BSOR lacks an adequate remedy at law.

75.  Unless enjoined by this Court, the Village Defendants’ actions with respect to
BSOR'’s rail transportation operations at the Property have caused and will continue to cause
irreparable injury to BSOR.

76.  Pursuant to 42 U.-S.C. § 1988, BSOR is entitled to recover its attorneys fees in

bringing this action from the Village Defendants.
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WHEREFORE, BSOR prays for entry of judgment in its favor against the Village
Defendants, awarding BSOR:
a. a declaration that BSOR’s operations at the BSOR Croton Yard fall within the
definition of “transportation by rail carrier” under the ICCTA,;
b. a declaration that the Village Defendants, or any of their boards, agencies,
departments, officers, agents, representatives, servants, employees, and persons in active concert
or participation with them, are without authority or jurisdiction in, and preempted from, applying
or enforcing against BSOR any laws, ordinances, rules, regulations, or other requirements that
seek or purport to regulate, license, or otherwise interfere with the aétivities, operations, and/or

land usage occurring at the BSOR Croton Yard;

c. a declaration that all of thc Village Defendants’ efforts to do so heretofore are null
and void;
d. a declaration that the Village Defendants’ applicatioﬁ and enforcement against

BSOR of the above laws, ordinances, rules, régulations, or other requirements that seek or
purport to regulate, license, or otherwise interfere with the activities, operations, and/or land
usage occurring at the BSOR Croton Yard is unconstitutional and in violation of Article I,
Section 8 of the United States Constitution; |

e. a declaration that the Village Defendants’ application and enforcement against
BSOR of the above laws, ordinances, rules, regulations, or other requirements that seek or
purport to regulate, license, or otherwise interfere with the activities, operations, and/or land
usage occurring at the BSOR Croton Yard is in violation of 42 U.S.C. § 1983,

f. a temporary, preliminary, and permanent injunction prohibiting the Village

Defendants, or any of their boards, agencies, departments, officers, agents, representatives,
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servants, employees, and persons in active concert or participation with them, from applying or
enforcing against BSOR any laws, ordinances, rules, regulations, or other requirements that seek
or purport to regulate, license, or otherwise interfere with the activities, operations, and/or land
usage occurring at the BSOR Croton Yard, and otherwise prohibiting the Village Defendants
from any interference with BSOR’s use of the BSOR Croton Yard;

g an award of BSOR’s attorneys fees in bringing this action pursuant to 42 U.S.C. §
1988; and

h. such other relief to which BSOR may be entitled at law or in equity.

Dated: May 16, 2006

Respectfully submitted,

CRANE, PARENTE, CHERUBIN & MURRAY

By: /r"’hhw./

hn T. McManus

ar Roll No.: IM5473
Attorneys for Plaintiff
Buffalo Southern Railroad, Inc.
90 State Street
Albany, New York 12207
518.432.8000
518.432-0086 (facsimile)

James E. Howard

1 Thompson Square
Suite 201

Charlestown, MA 02129
617.886.9322
617.886.9324 (facsimile)
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UNITED STATES DISTRICT COURT e () Y7/,
SOUTHERN DISTRICT OF NEW YORK o @ % )

BUFFALO SOUTHERN RAILROAD, INC.,

Plaintiff,
- against -

VILLAGE OF CROTON-ON-HUDSON; GREGORY I CiviL AcTION NoO.:
SCHMIDT, as Mayor of the Village of Croton-on-Hudson;

DANIEL O'CONNOR, P.E., as Engineer and Building Inspector . Py, Y -
for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as J udge MCMahon

Manager of the Village of Croton-on-Hudson;, THOMAS . ’

P. BRENNAN, as Trustee on the Village Board of Trustees; 06 Cw 37 5 5
CHARLES A. KANE, as Trustee on the Village Board of ' ~ .
‘Trustees; ANN GALLELLI, as Trustee on the Village Board of

Trustees; LEO A. W. WIEGMAN, as Trustee on the Village

Board of Trustees; CHRIS KEHOE, as member of the Village

Planning Board; VINCENT ANDREWS, as member of the

Village Planning Board; FRANCES ALLEN, as member of the

Village Planning Board; ROBERT LUNTZ, as member of the

Village Planning Board; KATHLEEN RIEDY, as member of the

Village Zoning Board of Appeals; RHODA STEPHENS, as

member of the Village Zoning Board of Appeals; RUTH

WAITKINS, as member of the Village Zoning Board of Appeals;

WITT BARLOW, as member of the Village Zoning Board of

Appeals; and PAUL ROLNICK, as member of the Village

Zoning Board of Appeals,

Defendants.

PLAINTIFF’S APPLICATION FOR A TEMPORARY RESTRAINING ORDER

Plaintiff Buffalo Southern Railroad, Inc. (“BSOR™), by its attorneys and pursuant to
Federal Rule of Civil Procedure 65, applies to this Court to enter a temporary restraitiing order
and a preliminary injunction restraining Defendant Village of Croton-on-Hudson (the “Village”
or “Croton”) and the above-named Village officials or employees (collectively, the “Village

Defendants™) from enforcing against BSOR and its track and transload facility in the Village (the



“BSOR Croton Yard”) eminent domain statutes, zoning laws, permitting and preclearance
requirements, and other local ordinances and regulations. In support of its application, BSOR
has filed the affidavits of John T. McManus, Esq., Albert Feasley, Joseph Rutigliano, and Daniel
M. Meehan and a supporting memorandum of law. As further support, BSOR states as follows:

1. BSOR is a Class III rail common carrier that operates approximately 32 miles of
rail line between Buffalo, New York and Gowanda, New York; provides switching services at
Tonawanda, New York; interchanges rail traffic with five railroads; and offers common carrier
service at Croton.

2. Since January 21, 1982, BSOR has engaged in the business of transportation of
property by rail for compensation, offering its services to the public generally. For example,
BSOR has been transporting commodities such as scrap metal, liquid propane, feed, fertilizer,
and lumber and other building materials for numerous businesses .for compensation for many
years in western New York.

3. Since March 2006, BSOR has held itself out to the public generally to provide
common carrier rail service at the BSOR Croton Yard, including transloading and switching
services to rail customers delivering or receiving various commodities by truck at the BSOR
Croton Yard, transferring containers and bulk commodities between trucks and rail cars, and
providing other rail transportation services involving the exchange of empty and loaded rail cars
for various commodities with CSX Transportation, Inc. (“CSX”), a major rail carrier that has a
line that connects with BSOR in the Village.

4. The Village Defendants are in the process of condemning the BSOR Croton Yard.

5. With condemnation not yet complete, however, on several occasions over the last

year, some of the Village Defendants have contended that any activities at the Property are



subject to and regulated by the 1979 Village of Croton-on-Hudson Zoning Law (the “Zoning
Code”). Further, some of the Village Defendants have threatened that, ivf the Property is utilized
for any purpose without the Village’s prior approval, it would issue stop work orders and/or seek
to halt any activity by other means.

6. BSOR has filed the accompanying complaint with this Court, naming Croton and
relevant Village officials and employees as defendants. BSOR seeks declaratory and injunctive
relief, among other grounds, on the basis that the various state and local statutes and regulations
that the Village Defendants seck to enforce against BSOR and the BSOR Croton Yard are
preempted by the Interstate Commerce Commission Termination Act of 1995 (the “ICCTA™).

Sce, e.g., Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638 (2d Cir), cert. denied, 126 S. Ct.

547 (2005).

7. BSOR is entitled to the injunctive relief requested because: 1) BSOR will suffer
substantial irreparable injury if no temporary relief is granted, including a loss of business
opportunities and relationships with existing and prospective customers, injury to goodwill and
reputation, and the loss of the opportunity to enter a new market for BSOR’s rail transportation
service; 2) there is a strong likelihood that BSOR will prevail on its claims that the statutes and
regulations that the Village Defendants seek to enforce arc preempted by the ICCTA; 3) the
Village will not suffer any harm if enforcement of the statutes and regulations at issue is
temporarily restrained; and 4) the public interest will be served by issuing the relief requested.

8. Given BSOR’s strong likelihood of success on the merits of its claims, and the
lack of any proof of likelihood of harm should a temporary restraining order be granted, this

Court should dispense with or set a minimal bond.



WHEREFORE, BSOR respectfully requests that this Court: 1) enter a temporary
restraining order enjoining and prohibiting the Village Defendants, aﬁd any of their boards,
officers, agents, servants, employees, and persons in active concert or participation with them,
from applying or enforcing against BSOR eminent domain statutes and zoning and land use
provisions, or any other laws, ordinances, rules, regulations or other requirements that seek or
purport to regulate, approve, delay, disrupt or otherwise interfere with BSOR’s rail transportation
activities at the BSOR Croton Yard; 2) set a return date for BSOR’s motion for a preliminary
injunction, with the temporary restraining order remaining in effect until a decision is rendered
as to that motion; and 3) order that the giving of security vpursuant to Federal Rule of Civil
Procedure 65(c) is neither necessary nor required and, therefore is not imposed in connection
with the issuance of the temporary restraining order.

Dated: May 16, 20006
Albany, New York
Respectfully submitted,
CRANE, PARENTE, CHERUBIN & MURRAY

By /( b i

ohn T. McManus

ar Roll No.: IM5473
Attorneys for Plaintiff
Buffalo Southern Railroad, Inc.
90 State Street
Albany, New York 12207
518.432.8000
518.432-0086 (facsimile)

James E. Howard

1 Thompson Square
Suite 201

Charlestown, MA 02129
617.886.9322
617.886.9324 (facsimile)
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Judge McMahon
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BUFFALO SOUTHERN RAILROAD, INC.,

Plaintiff,
- against -

VILLAGE OF CROTON-ON-HUDSON; GREGORY J. SCHMIDT, as Mayor of the Village of
Croton-on-Hudson; DANIEL O'CONNOR, P.E., as Engineer and Building Inspector for the
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Defendants.
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PRELIMINARY STATEMENT

Plaintiff Buffalo Southern Railroad, Inc. (“BSOR™) resf)ectﬁxily submits this
memorandum of law in support of its application for a temporary retraining order and motion for
a preliminary injunction to enjoin Defendant Village of Croton-on-Hudson (the *“Village” or
“Croton”)' from condemning the property and the related track and facilities used in BSOR’s rail
transportation operations in Westchester County and from applying and enforcing against BSOR
zoning ordinances, permitting and pre-clearance requirements, and other local regulations.

BSOR is a rail carrier operating a track (the “Croton Track™), which includes a building
used for transloading commodities between rail cars and trucks (the “Transload Facility”),” and
offering common carrier service in the Village. The Croton Track and the Transload Facility are
located on a ten-acre parcel (the “Property”) in the most industrially developed section of the
Village (collectively, the “Croton Track,” “Transload Facility,” and “Property” constitute the
“BSOR Croton Yard”). In fact, the BSOR Croton Yard is bracketed by a highway and freight
and commuter rail lines and yards. BSOR uses the BSOR Croton Yard to transfer commodities

that are being shipped in interstate commerce from rail cars to frucks, or vice versa.

!In the interest of brevity, the term “Village” includes all of the Defendants in this action, specifically the Village of
Croton-on-Hudson; Gregory J. Schmidt, as Mayor of the Village and member of the Village Board of Trustees;
Daniel O’Connor, P.E., as Engineer and Building Inspector for the Village; Richard F. Herbek, as Manager of the
Village; Thomas P. Brennan, as Trustee on the Village Board of Trustees; Charles A. Kane, as Trustee on the
Village Board of Trustees; Ann Gallelli, as Trustce on the Village Board of Trustees; Leo A, W. Wiegman, as
Trustee on the Village Board of Trustees; Chris Kehoe, as member of the Village Planning Board; Vincent Andrews,
as member of the Village Planning Board; Frances Allen, as member of the Village Planning Board; Robert Luniz,
as member of the Village Flanning Board; Kathleen Riedy, a3 member of the Village Zoning Board of Appeals;
Rhoda Stephens, as member of the Village Zoning Board of Appeals; Ruth Waitkins, as member of the Village
Zoning Board of Appeals; Witt Barlow, as member of the Village Zoning Board of Appeals; and Paul Rolnick, as
member of the Village Zoning Board of Appeals.

2 Generally, a transload facility is a facility that is used to transfer commodities from one mode of transportation
{e.g., truck) to another mode of transportation (e.g., rail). When used in conpection with rail transportation,
transload facilities allow shippers or consignees, not served directly by rail carrier and otherwise solely dependent
on truck transportation, to have access to rail transportation service and the national rail network. As a result,
transload facilities are an integral part of rail transportation. Feasley Aff. at 4§ 11-13.



Unfortunately, BSOR’s rail transportation operations are being thwarted by the Village’s
ongoing condemnation of the Property and threats to enforce certain zoning and land use
provisions against BSOR. As a result of the Village’s conduct -- which is of the type expressly
preempted by federal law and the United States Constitution according to the Second Circuit’s
recent decision in Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638 (2d Cir), cert. denied,
126 S. Ct. 547 (2005), among ather judicial and administrative precedent -- BSOR was forced to
commence this action seeking a declaratory judgment and temporary, preliminary, and
permanent injunctive relief against the Village.

Because BSOR will suffer irreparable harm in the absence of an injunction and it has a
likelihood of success on the merits of its claims that the Village cannot apply and enforce its
eminent domain laws and zoning and land use provisions to BSOR and the BSOR Croton Yard,
this Court should grant the instant application for temporary injunctive relief and motion for a

preliminary injunction.



STATEMENT OF FACTS
A. BSOR’s Rail Operations

BSOR is a Class I1I rail common carrier’ that operates approximately 32 miles of rail line
between Bﬁffalo, New York and Gowanda, New York; provides switching services at
Tonawanda, New York; interchanges rail traffic with five railroads; and offers common carrier
service at Croton-on-Hudson, New York, as described below. Feasley Aff. § 2.

Since January 21, 1982, BSOR has engaged in the business of transportation of property
by rail for compensation, offering its services to the public generally. Id. at § 3. For example,
BSOR has been transporting commodities such as scrap metal, liquid propane, feed, fertilizer,
and lumber and other building materials for numerous businesses for compensation for many
years in western New York. Id. at § 4.

B. The BSOR Croton Yard

The BSOR Croton Yard consists of a ten-acre parcel of property, located at 1A Croton
Point Avenue, Croton-on-Hudson, New York, also known and designated on the Village Tax
Map as Section 78.16, Block 2, Lots 1 and 2. There are approximately 1,600 feet of track in the
BSOR Croton Yard that connects with the Hudson line of CSX Transportation, Inc. (“CSX”) at
approximately milepost QC 25 in the Village. Id. at § 5.

The BSOR Croton Yard is located in the most industrially developed section of the
Village. New York State Route 9, a four lane divided highway, which is the main North/South
artery through the Village and for the western portion of Westchester County, is immediately
adjacent to and East of the BSCR Croton Yard. A commuter railroad parking lot is located to

the South of the BSOR Croton Yard, a massive rail equipment maintenance facility to the West

3 A rail carrier is classified a “Class 11" when it has :elnx)ual revenues of $20,000,000 or less. 49 C.ER. Part 1201 I~
1. Class I1I carriers are generally referred to as “shortlines.”



and Southwest, and a commercial warehouse building currently storing tires, to the North. Just
past this warehouse to the North is a major freight rail yard. To the West is the Croton-Harmon
Rail Yard, which is a large rail-industrial complex containing numerous tracks and switches for
both commuter and freight trains. Id. at § 6 and Exhibit “A.”

The Property has long been utilized for commercial purposes -- in particular, for the
storage and transfer of various products and materials, such as rocks, stone, soil, and sand --
since at least the early 1960s. More recently, from 1997-2005, another entity used the Croton
Track and the Transload Facility to transfer construction and demolition debris (“CD&D”) from
trucks to rail cars for interstate shipment and, ultimately, disposal. Id. at 4 7-8.

C. BSOR’s Rail Transportation Activities At The BSOR Croton Yard

During the last several years, BSOR has sought to provide rail common carrier
transportation services at additional locations, both in western New York and elsewhere. As a
result of BSOR’s efforts to increase the locations of its services, on March 3, 2006, BSOR leased
the BSOR Croton Yard. Now, BSOR holds itself out to the public generally to provide common
carrier rail service at the BSOR Croton Yard, including transloading and switching services to
rail customers delivering or receiving various commodities by truck at the BSOR Croton Yard,
transferring containers and bulk commodities between trucks and rail cars, and providing other
rail transportation services involving the exchange of empty and loaded rail cars for various
commodities with CSX. Id. at 19 9-11 and Exhibit “B.”

BSOR’s ongoing rail transportation operations at the BSOR Croton Yard provide
coordination between rail carriers and motor carriers and allow BSOR to provide rail
transportation service economically and efficiently for shippers and consignees, thereby enabling

them to have access to the national rail network by means of interchange with CSX. As a result,



BSOR'’s rail transportation operations promote and have a beneficial effect on interstate
commerce. Furthermore, without this important rail link at the BSOR Croton Yard, the already
overburdened roads in Westchester County wili be further inundated with even more long-haul
truck traffic. Id. at | 12-14.

D. The Interstate Commerce Commission Termination Act of 1995

In 1995, Congress enacted the Interstate Commerce Commission Termination Act of
1995 (the “ICCTA™), which became effective on January 1, 1996. The ICCTA, among other
things, amended and recodified the Interstate Commerce Act (the “ICA™), 49 U.S.C. §§ 10101 et
seq., the statute pursuant to which rail carriers have been regulated by the federal government for
over 100 years. As amended by the ICCTA, 49 U.S.C. § 10501(b) gives the Surface
Transportation Board (the “STB” or “Board™) exclusive jurisdiction over transportation by rail
common carriers and the facilities used by such carriers in providing rail transportation service,
including transload facilities. The ICCTA also supplemented a broad express preemption
provision in 49 U.S.C. § 10501(b), which preempts state and local regulation of rail carriers,
such as BSOR, as well as the facilities used by such carriers in providing rail transportation
service.

As discussed in detail below, since the ICCTA became effective, Section 10501(b)’s
express preemption provision has been consistently construed as preempting state and local
regulation of rail transportation and the facilities used in providing rail transportation, including
Astate and local permitting requirements, eminent domain laws, and other regulations and

ordinances that have the effect of impeding and/or preciuding rail transportation.
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E. The Village’s Conduct

Recently, the Board of Trustees for the Village (the “Board of Trustees”) held a public
hearing “[t]o determine the Village’s need for the Property . . . [at] 1A Croton Point Avenue,
Section 78.16 Block 2 Lots 1 and 2 as the first step in the process of acquiring the property by
eminent domain.” McManus Aff. at Exhibit “A.” That night, in furtherance of the Village’s
attempt at exercising eminent domain to take the Property, the Board of Trustees adopted a full
environmental assessment form as part of the New York State Environmental Quality Review
Act (“SEQRA”) process. McManus Aff. at Exhibit “B.” A few weeks ago, an appraiser hired
by the Village inspected the Property to provide a valuation as part of the condemnation
proceeding. Although the Village has so far refused to make it public, the appraiser’s report is
apparently complete. McManus Aff. at Exhibit “C.” On April 3, 2006, the Village held a
“scoping session” conceming the purported condemnation in advance of preparing a Draft
Environmental Impact Statement pursuant to SEQRA. McManus Aff. at Exhibit “D.” In sum,
the Village has taken several major steps to condemn the Property. See Feasley Aff. §9 15-18.

With condemnation not yet complete, however, on several occasions over the last year,
some of the Defendants have contended that any activities at the Property are subject to and
regulated by the 1979 Village of Croton-on-Hudson Zoning Law (the “Zoning Code”). Further,
some of the Defendants have threatened that, if the Property is utilized for any purpose without
prior approval, the Village would issue stop work orders and/or seek to halt any activity by other
means. Id. at § 19. These statements and threats were made without any knowledge of what
activity, if any, was being contemplated at the Property and whether it might be subject o the

Zoning Code. Consistent with this overzealousness, the Village commenced an action in state



court -- purportedly under the Zoning Code -- against a company, not only before it began any
activity on the Property, but even before the company had any legal righi to occupy the Property.

Village of Croton-on-Hudson v. Northeast Interchange Ry., No. 22176/05 (N.Y. Sup. Ct. filed

December 21, 2005).

Clearly, condemnation of the Property would terminate BSOR'’s rail transportation
activities in Wesichester County. Further, application of the Village’s zoning and land use
provisions would unduly interfere with interstate commerce by giving the Village the ability to
deny BSOR the right to conduct operations and would be time consuming, allowing the Village
to delay or interfere with BSOR’s rail transportation activities almost indefinitely. As a result,
BSOR was forced to commence this action seeking declaratory and injunctive relief against the
Village. Id. at 9 20-21.

BSOR now moves for a temporary restraining order and a preliminary injunction to
prohibit the Village from condemning the Property and from enforcing against BSOR certain
zoning and land use provisions. Because BSOR will suffer irreparable harm in the absence of an
injunction and it has a strong likelihood of success on the merits of its claims concerning the
ICCTA’s express preemption provision and the Commerce Clause, this Court should grant

BSOR the relief it seeks.



ARGUMENT
A TEMPORARY RESTRAINING ORDER AND PRELIMINARY
INJUNCTION SHOULD BE ISSUED PROHIBITING THE VILLAGE
FROM APPLYING OR ENFORCING EMINENT DOMAIN LAWS AND
ZONING AND LAND USE PROVISIONS AGAINST BSOR AND THE
BSOR CROTON YARD
Where, as here, a party moves for a preliminary injunction against-governmental action

taken pursuant to a statutory or regulatory scheme, the movant must show “(i) irreparable harm

absent the injunction and (ii) a likelihood of success on the merits.” Freedom Holdings, Inc. v.

Spitzer, 408 F.3d 112, 114 (2d Cir. 2005); see also Coastal Distrib., LL.C v. Town of Babylon,

No. 05-CV-2032, 2006 U.S. Dist. LEXIS 8400, at *7 (E.D.N.Y. Jan. 31, 2006). Because
irreparable harm is “the single most important prerequisite” before a preliminary injunction will
issue, a movant must show first that the injury is “likely” before demonstrating any other

requirements. Freedom Holdings, 408 F.3d at 114 (intemal quotations omitted); see also

Coastal, 2000 U.S. Dist. LEXIS 8400, at *7.

Here, BSOR rcadily satisfies the twin requirements for the issuance of a preliminary
injunction: BSOR will suffer irreparable harm in the absence of an injunction and it has a
likelihood of success on the merits of its claims that the Village cannot apply and enforce its
eminent domain statutes and zoning and land use provisions to BSOR and the BSOR Croton
Yard.

A BSOR Will Suffer Irreparable Harm In The Absence Of A Preliminary Injunction

The irreparable harm that BSOR will suffer in the absence of a preliminary injunction is

established in a number of different ways.

* In this Circuit, “[t)he standard for a TRO is similar to that applicable to a preliminary injunction.” Towers Fin.
Corp. v. Dun & Bradstreet, Inc., 803 F. Supp. 820, 822 (S.D.NY. 1992). Thus, this memorandum also serves to
support BSOR™s application for a temporary restraining order against the Village.



Courts in this Circuit have long held that the irreparable injury prong is satisfied where

the wrong cannot be compensated monetarily. Register.com, Inc. v. Verio, Inc., 356 F.3d 393,
404 (2d Cir. 2004); Coastal, 2006 U.S. Dist. LEXIS 8400, at *7-8. For example, “[I]Joss of
goodwill and injury to reputation are injuries that are difficult to measure in dollars, and thus,

these types of injuries are irreparable harm.” Coastal, 2006 U.S. Dist. LEXIS 8400, at *8.

Likewise, “loss of business opportunities and relationships with clients who could ‘produce an
indeterminate amount of business over years to come’ are also hard to measure in dollars and are
properly considered irreparable harm.” Id. (quoting Register.com, 356 F.3d at 404). Here,
BSOR has suffered and will continue to suffer noncompensable, irreparable harm at the hands of
the Village absent a preliminary injunction.

Coastal Distribution, LLC (“Coastal”) has arranged to have BSOR transport sand and
other buiiding materials and products by rail to the BSOR Croton Yard for transfer to trucks for
distribution throughout the Westchester County market. BSOR has begun to provide such
service to Coastal. Coastal has informed BSOR that it would like to eater into a long-term
agreement to transport and transload sand, aggregate, and other building materials and products,
but Coastal is unwilling to do so given the uncertainty created by the Village’s attempts to
condemn and/or interfere with rail operations at the BSOR Croton Yard. Feasley Aff. §f 25-27,
Rutigliano Aff. qf 7-11. In addition, a number of other businesses have expressed an interest in
using BSOR’s transportation and transloading services at the BSOR Croton Yard. They have
refrained from arranging for shipments to or entering into agreements with BSOR due to the
Village’s conduct. Meehan Aff. § 3-13; Feasley Aff. § 28.

If the Property is condemned, BSOR’s relationships with Coastal will necessarily be

terminated, thereby adversely and irreparably affecting BSOR. The result is the same if the



Village attempts to or actually halts or disrupts the operations at the BSOR Croton Yard, even
for a short period of time, pursuant to some provision in the Zoniﬁng Code or other local
regulation(s) or ordinance(s). Feasley Aff. §f 29-30; Rutigliano Aff. Y 12-16.

For example, if the Property is condemned or BSOR cannot otherwise operate, Coastal
will lose the ability to use BSOR and the BSOR Croton Yard. Feasley Aff. § 34; Rutigliano Aff.
9 15. Coastal needs to have certainty and regularity in the shipment of its products in order to
plan its operations efficiently and remain profitable.’ Rutigliano Aff. 4 12. It is difficult
logistically for customers such as Coastal to switch back and forth between rail-truck intermodal
and all-truck movements. Id. at § 16. If BSOR cannot guarantee dependable and consistent
service, 1t will be viewed as being too unreliable and therefore not a viable option, Id. at § 14;
Meehan Aff. § 10, which severely harms BSOR’s reputation and goodwill. Feasley Aff. 9§ 31-
33. As aresult, Coastal will have to cancel its arrangements with BSOR and ship its materials
and products via other carriers -- most likely truck carriers. Feasley Aff. § 34; Rutigliano Aff. §
15. Given the competitive nature of the shipping market, BSOR will likely lose this important
customer for good. Feasley Aff. § 34; Rutigliano Aff. § 16. Further, those businesses that have
expressed an interest in using BSOR’s transportation and transloading services are sure to look
elsewhere if there is a threat that the BSOR Croton Yard will be condemned or closed or that
service will be disrupted by the Village’s actions. Mechan AfF. ] 9-13; Feasley Aff. § 35.

This loss of existing and prospective customers and business opportunities, as well as the
accompanying damage to BSOR’s goodwill and reputation, are injuries that are widely

recognized as irreparable. See, e.g. Register.com, 356 F.3d at 404 (holding that loss of business

opportunities and relationships with clients who could “produce an indeterminate amount of

* Likewise, Coastal's customers depend on certainty and regularity in the availabitity of Coastal’s building products
and materials for their businesses. Rutigliano Aff. 413,

10



business over years to come” are hard to measure in dollars and are properly considered

irreparable harm); Coastal, 2006 U.S. Dist. LEXIS 8400, at *8 (holding, under analogous facts,
that loss of business opportunities, goodwill, and reputation are irreparable harm); Natsource

LLC v. Panbello, 151 F. Supp.2d 465, 469 (SD.N.Y. 2001) (recognizing that a loss of

prospective customers is an irreparable harm as it is “very difficult to calculate monetary
damages that would successfully redress the loss of a relationship with a client that would

produce an indeterminate amount of business in years to come”); Towers Fin. Corp. v. Dun &

Bradstreet, Inc., 803 F. Supp. 820, 823 (S.D.N.Y. 1992) (collecting cases and holding that

damage to reputation and goodwill constitutes irreparable harm); Canadian Nat’l Ry. Co. v. City

of Rockwood, No. 04-40323, 2005 U.S. Dist. LEXIS 40131, at *25-26 (E.D. Mich. June 1, 2005)
(holding, under analogous facts, that loss of goodwill, future contracts, and market opportunities
are irreparable harm).

Further, the loss of these customers will effectively preclude BSOR from entering and
competing in the lucrative Westchester County market for the transloading and transportation of
materials and products. Feasley Aff. 4 36. This lost opportunity is also a well-recognized form

of irreparable injury. Tom Doherty Assocs., Inc. v. Saban Entm’t, Inc., 60 F.3d 27, 38 (2d Cir.

1995} (“If preliminary relief is not available {the plaintiff] will lose an opportunity to become a
major publisher of children’s books - that is to say, it will lose an opportunity to become a
sufficiently well-known publisher of children’s books to attract additional authors and owners of

characters.”); City of Rockwood, 2005 US. Dist, LEXIS 40131, at *26 (holding, under

analogous facts, that loss of opportunity to enter a market is irreparable harm); Sambo’s of Ohio

Inc. v. City Council of Toledo, 466 F. Supp. 177, 181 (N.D. Ohio 1979) (“The loss the plaintiffs

suffered here is an irreparable and incalculable one, for it is the loss of the right to open a new
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business and strive to make it successful.”); Garth v. Steck Tech Corp., 876 S.W.2d 545,. 549
(Tex. App. 1994) (holding that the “[l]Jost opportunity to create or gain control of a new market
may result in unquantifiable losses for which there is no adequate remédy at law”).

Finally, the Second Circuit has long held that “fwlhen an alleged deprivation of a
constitutional right is involved, . . . no further showing of irreparable injury is necessary.”

Mitchell v. Cuomo, 748 F.2d 804, 806 (2d Cir. 1984). Specifically, deprivation of the rights

guaranteed under the Commerce Clause constitutes irreparable injury. American Library Assoc.

v. Pataki, 969 F. Supp. 160, 168 (S.D.N.Y. 1997); see also C & A Carbone, Inc. v. Town of

Clarkstown, 770 F. Supp. 848, 854 (S.D.N.Y. 1991) (holding that a local waste disposal law
caused irreparable injury to the plaintiffs’ rights under the Commerce Clause). Here, the
Village’s application and enforcement of eminent domain statutes and zoning and land use laws
deprives BSOR of its constitutional rights under the Commerce Clause.

The Commerce Clause provides that “[tJhe Congress shall have Power . . . [t]o regulate
Commertce . . . among the several states.” U.S. Const. art. I, § 8, cl. 3. “[Ajlthough phrased as a
grant of regulatory power to Congress, the [Commerce] Clause has long been understood to have
a ‘negative’ aspect that denies the States the power unjustifiably to discriminate against or
burden the interstate flow of articles of commerce.” Qregon Waste Sys., Inc. v. Department of
Envtl. Quality, 511 U.S. 93, 98 (1994). For example, “[tjhe Clause prohibits discrimination
aimed directly at interstate commerce, and bars state regulations that, although facially
nondiscriminatory, unduly burden interstate commerce. Moreover, courts have long held that
state regulation of those aspects of commerce that by their unique nature demand cohesive

national treatment is offensive to the Commerce Clause.” American Library, 969 F. Supp. at

169.
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Here, the burdens on interstate commerce (i.e., delaying, disrupting, or completely
halting the flow of goods by rail in interstate commerce to and from the BSOR Croton Yard,
especially in light of its proximity to New York City) resulting from the Village’s application
and enforcement of eminent domain statutes and zoning and land use provisions to BSOR exceed
any local benefit derived from the application and enforcement of such statutes and provisions.®
Further, the transportation of property by rail has long been recognized as one of those aspects of

commerce that by its unique nature demands cohesive national treatment. See, e.g., Wabash, St.

L. & P. Ry. Co. v. Illinois, 118 U.S. 557, 565-77 (1886). Consequently, the Village’s actions

deprive BSOR of its rights under the Commerce Clause. Thus, in the absence of a preliminary
injunction, BSOR will suffer irreparable harm as a result of the Village’s actions, which deprive

BSOR of its constitutionally protected rights. See, e.g., Mitchell, 748 F.2d at 806; American

Library, 969 F. Supp. at 169; C & A Carbone, 770 F. Supp. at 854-55.

B. BSOR Has A Likelihood Of Success On The Merits Of Its Preemption Claim In This
Action

The second prong that a movant must meet for a court to issue a preliminary injunction is

likelihood of success on the merits. See, e.2., Coastal, 2006 U.S. Dist. LEXIS 8400, at *12. “A

movant . . . need not show that success is an absolute certainty. He [or she] need only make a
showing that the probability of his {or her] prevailing is better than fifty percent. There may

remain considerable room for doubt.” Wali v. Coughlin, 754 F.2d 1015, 1025 (2d Cir. 1984).

Thus, a finding that a movant has more than a “fifty-fifty chance” of succeeding on the merits of

his or her claim would warrant a finding of a likelihood of success on the merits. Coastal, 2006

U.S. Dist. LEXIS 8400, at *12-13,

® In fact, as demonstrated below, there are public benefits to granting the injunctive relief sought so as to allow the
BSOR Croton Yard to remain operational. Sce Point C infra.

7 For these reasons, BSOR also has a likelihood of success on the merits of this claim.
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BSOR is likely to succeed on the merits. Under the ICCTA, the federal government,
through the STB, has exclusive jurisdiction over “transportation by rail carriers.” 49 U S.C. §
10501(b). As demonstrated below, federal courts and the STB have uniformly held that state and
local laws or regulations that intrude upon this jurisdiction are preempted by the ICCTA. Here,
BSOR’s activities at the BSOR Croton Yard meet the definition of “transportation by rail
carrier;” thus, the Village’s statutes and regulations that interfere with and/or seek to halt
BSOR’s rail transportation operations at the BSOR Croton Yard are preempted by the ICCTA.

Bolstering the already broad federal regulatory authority over railroad operations under
the ICA, Congress enacted the ICCTA, which provides for complete authority over rail

operations and vests that authority in the STB. See Chicago & N.W. Transp. Co. v. Kalo Brick

& Tile Co., 450 U.S. 311, 318 (1981) (noting, even before passage of the ICCTA, that the ICA is
“among the most pervasive and comprehensive of federal regulatory schemes”). Specifically,
the ICCTA provides, in relevant part:
The jurisdiction of the [Surface Transportation] Board over —
1) transportation by rail carriers, and the remedies provided in this part with
respect fo rates, classifications, rules (including car service, interchange, and other
operating rules), practices, routes, services, and facilities of such carriers; and
2) the construction, acquisition, operation, abandonment, or discontinuance of
spur, industrial, team, switching, or side tracks, or facilities, even if the tracks are
located, or intended to be located, entirely in one State,
is_exclusive. . . . [Tlhe remedies provided under this part with respect to

regulation of rail transportation are exclusive and preempt the remedies provided
under Federal or State law.

49 U.S.C. § 10501(b) (emphasis added).
“Bvery court that has examined the statutory language has concluded that the preemptive

effect of section 10501(b) is broad and sweeping.” City of Creede, CO — Petition for Declaratory
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Order, STB Fin. Document No. 34376, 2005 STB LEXIS 486, at *10-11 (served May 3, 2005).
Indeed, in its recent analysis of Section 10501(b), the Second Circuit opined that “[i]t is difficult

to imagine a broader statement of Congress’s intent to preempt state regulatory authority over

raifroad operations.” Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 645 (2d Cir.)

(internal quotation omitted), cert. denied, 126 S. Ct. 547 (2005); see also City of Aubum v,

United States, 154 F.3d 1025, 1029 (9th Cir. 1998) (holding that the ICCTA is “among the most
pervasive and comprehensive of federal regulatory schemes” (internal quotation omitted));
Wisconsin Cent. Ltd. v. City of Marshfield, 160 F. Supp.2d 1009, 1013 (W.D. Wis. 2000) (“It is
clear that the ICCTA has preempted all state efforts to regulate rail transportation.” (emphasis
added)).8 As aresult, the Second Circuit, numerous other federal Circuit and District Courts, and
the STB have all consistently held that state and local laws that do or would affect and/or conflict
with rail operations -- including, as relevant here, eminent domain statutes and zoning and

permitting ordinances, among others -- are categorically preempted. See, e.g., Green Mountain

404 F.3d at 642-45 (holding that preconstruction permitting of railroad transload facility

preempted); Railroad Ventures, Inc. v. Surface Transp. Bd., 299 F.3d 523, 561 (6th Cir. 2002)

(holding that the ICCTA preempts certain Ohio state statutes “to the extent that they intrude
upon the jurisdiction of the STB with regard to the regulation of rail transportation under §

10501(b)”); Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 443 {(5th Cir. 2001) (holding that

the ICCTA’s language “could not be more precise, and it is beyond peradventure that regulation
of [a railroad’s] train operations, as well as the construction and operation of the [railroad’s] side

tracks, is under the exclusive jurisdiction of the STB unless some other provision in the ICCTA

% In the interest of brevity, BSOR limits its discussion to express preemption as Section 10501(b) clearly preempts
the statutes and regulations that the Village seeks to enforce. These statutes and regulations, however, are also
preempted under field preemption and conflict preemption. See, e.g., Guckenberg v. Wisconsin Cent, Ltd., 178 F.
Supp.2d 954, 960 n.1 (E.D. Wisc. 2001); Wisconsin Cent., 160 F. Supp.2d at 1014-15; Butlington N, Santa Fe Corp.
v, Anderson, 959 F. Supp. 1288, 1295-96 (D. Mont. 1997).
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provides otherwise;” thus, Texas statute and plaintiffs’ common law claim are preempted by the
ICCTA); City of Auburn, 154 F.3d at 1033 (“State and local permitting laws regarding railroad
operations are preempted by the plain language of the ICCTA, and the statutory framework
surrounding it.”); Coastal Distrib., 2006 U.S. Dist. LEXIS 8400, at *7 (holding that
municipality’s attempts to enforce a stop work order and certain zoning regulations against rail
carrier’s transload facility was preempted by the ICCTA); Maynard v. CSX Transp., Inc., 360 F.
Supp.2d 836, 840-42 (E.D. Ky. 2004) (noting that “Federal courts have also consistently held
that state and local statutes, regulations and ordinances which involve railway matters do not
survive JCCTA preemption challenges™ and holding that “the ICCTA preempts state common
law claims with respect to railroad operations”); Dakota, Minn. & E. R.R. Corp. v. South
Dakota, 236 F. Supp.2d 989, 1005-1008 (D. S.D. 2002) (holding that revisions to state eminent
domain faw are preempted where revisions added new burdensome qualifying requirements to
the railroad eminent domain power that would have the effect of state regulation of railroads),

aff’d on other grounds, 362 F.3d 512 (8th Cir. 2004); Wisconsin Cent., 160 F. Supp.2d at 1013

(holding that ICCTA’s “clear and broad” preemption clause precludes “all state efforts to
regulate rail transportation,” including an attempt by a municipality to use Wisconsin’s general
eminent domain law to condemn a portion of a railroad passing track); Burlington N. Santa Fe

Corp. v. Anderson, 959 F. Supp. 1288, 1295 (D. Mont. 1997) (holding that the ICCTA “reserves

no area of regulation for the individual states™); Norfolk S. Ry. Co. v. City of Austell, No. 1:97-
cv-1018, 1997 U.S. Dist. LEXIS 17236, at *24 (N.D. Ga. 1997) (holding that municipal zoning
ordinance and land-use permitting requirement used to prevent railroads from constructing,
developing, and operating an intermodal facility are expressly preempted by the ICCTA); City of

Creede, 2005 STB LEXIS 486, at *11 (“[S]tate or [ocal permitting or preclearance requirements

16



of any kind that would affect rail operations (including building permits, zoning ordinances, and
environmental and land use permitting requirements) are categorically preempted.””); Borough of

Riverdale — Petition for Declaratory Order — New York Susquehanna and Western Railway

Corp., STB Fin. Docket No. 33466, 1999 STB LEXIS 531, at *19 (served Sept. 10, 1999)
(holding that “state or local laws that would impose a local permitting or environmental process
as a prerequisite to the railroad’s maintenance, use, or upgrading of its facilities are preempted
because they would, of necessity, impinge upon the federal regulation of interstate commerce.”).

Because ICCTA preemption applies to all “transportation by rail carriers,” 49 U.S.C. §
10501(b)(1), the Village’s statutes and regulations are preempted if (1) BSOR is a “rail carrier”
and (2) its transloading and switching activities are “transportation.” City of Creede, 2005 STB
LEXIS 486, at *18-19.

1. BSOR Is A “Rail Carrier”

The term “rail carrier” is defined as “a person providing common carrier railroad'’
transportation for compensation.” 49 U.S.C. § 10102(5). It is beyond dispute that BSOR meets

this definition.

® As an initial matter, BSOR did not requirc STB approval to begin rail transportation operations at the BSOR
Croton Yard. This is because, under the ICCTA, the STB “does not have authority” over “construction, acquisition,
operation, abandonment, or discontinuance of spur, industrial, team, switching, or side tracks.” 49 U.S.C. § 10906.
Given the BSOR Croton Yard’s characteristics, it comes within this statutory provision, Despite the STB’s lack of
authority over this type of irack, there is no question that the Board nevertheless has jurisdiction of the Croton Track
pursuant to Section 10501(b)(2), which unambiguously gives the STB “exclusive” jurisdiction over the
“construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, team, switching, or side
tracks, or facilitics, even if the tracks are located, or intended to be located, entirely in one State.” 49 U.S.C. §
10501(b)(2); see also United Transp, Union-11. Legislative Bd. v, Surface Transp. Bd., 183 F.3d 606, 612 (7th Cir.
1999) (“The § 10906 noc-authority language means no authority, not no jurisdiction. These sorts of transactions
involving spur track do not call for the {Surface Transportation] Board authorization which is required for
construction, acquisition, or operation of extended or additional rail line under § 10901 and § 10902, but the Board
nonetheless retains exclusive jurisdiction under § 10501(b)(2).” (emphasis in original)).

® Included in the definition of “railroad” are:
{A) a bridge, car float, lighter, ferry, and intermodal equipment used by or in connection with a
railroad;
(B) the road used by a rail carrier and owned by it or operated under an agreement; and
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Since January 21, 1982, BSOR has held itself out to the public as engaged in the business
of transportation of property by rail for compensation, offering its services to the public
generally. For example, BSOR has been transporting commodities 4such as scrap metal, liquid
propane, feed, fertiliéer, lumber and other building materials for numerous businesses for
compensation for many years in western New York. Feasley Aff. 19 2-4.

BSOR has done the same in Croton. As discussed above, Coastal has arranged with
BSOR for it to transport sand and other building materials and products by rail to the BSOR
Croton Yard for transfer to trucks. Feasley Aff. §§ 11-13, 25; Rutigliano Aff. § 7. BSOR has
begun to provide such service to Coastal. Feasley Aff. § 26; Rutigliano Aff. Y 8. Coastal has
informed BSOR that it would like to enter into a long-term agreement to transport and transload
sand, aggregate, and other building materials and products, but it is unwilling to do so given the
uncertainty created by the Village’s attempts to condemn and/or interfere with the BSOR Croton
Yard. Feasley Aff. § 27; Rutigliano Aff. § 11. In addition, a number of other businesses have
expressed an interest in using BSOR’s transportation and transloading services at the BSOR
Croton Yard. They have refrained from arranging for shipments to or entering into agreements
with BSOR due to the Village’s conduct. Meehan Aff. § 3-13; Feasley Aff. 28,

2. BSOR’s Transloading And Switching Operations At The BSOR Croton Yard Are
“Transportation”

The ICCTA broadly defines the term “transportation” as including:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, vard,
property, facility, instrumentality, or equipment of anv kind related to the

movement of passengers or property, or both, by rail, regardless of ownership or
an agreement concerning use; and

(C) a switch, spur, track, terminal, terminal facility, and a freight depot, yard, and ground, used or
necessary for transportation.
49 U.S.C. § 10102(6).
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(B) services related to that movement, including receipt, delivery, elevation,
transfer in transit, refrigeration, icing, ventilation, storage, handling, and
interchange of passengers and property.

49 U.S.C. § 10102(9) (emphasis added).
Under this expansive definition, the STB (and the ICC before it} has held that

transloading is “transportation” under the ICCTA. See, e.g., Borough of Riverdale, 1999 STB

LEXIS 531, at *17-22.'' Likewise, federal courts, including the Second Circuit, have
consistently held that transloading is “transportation” under the ICCTA and, therefore, state and

local laws and regulations that attempt to regulate a rail carrier’s transportation activities are

preempted. See, e.g., Green Mountain, 404 F.3d at 644 (“[The Railroad] serves industries that
rely on trucks to transport goods from the rail site for processing; so the proposed transloading
and storage facilities arc integral to the railroad’s operation and are easily encompassed within

the [Surface] Transportation Board’s exclusive jurisdiction over ‘rail transportation.””); Coastal,

2006 U.S. Dist. LEXIS .84()0, at *15 (“Constructing facilities designed for transloading and
storage of materials to be shipped by rail falls within the exclusive jurisdiction of the STB. . . .
Thus, ICCTA preempts state and town law, and the Town cannot prohibit Plaintiffs from

constructing its storage shed.”); City of Rockwood, 2005 U.S. Dist. LEXIS 40131, at *10-20

(holding that the ICCTA preempts local construction permit and environmental permit

regulations at construction and demolition debris transload facility}; Soo Line R.R, Co. v, City of

Minneapolis, 38 F. Supp.2d 1096, 1101 (D. Minn. 1998) (holding that municipality’s
“demolition permitting process upon which [Municipal] Defendants have relied to prevent [the

railroad] from demolishing five buildings at Shoreham Yard that are related to the movement of

Y Since the STB is the agency charged by Congress with administering the ICCTA, its opinion concerning the scope
of preemption provided by Section 10501(b} is entitled to great weight. CSX Transp., Inc. v. Georgia . Serv,
Comim’n, 944 F. Supp. 1573, 1584 (N.D. Ga. 1996) (“As the agency with authority delegated from Congress to
implement the provision of the 1CC Termination Act, the STB is uniguely qualified to determine whether state law .
.. should be preempted.” (internal quotation omitted)).
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property by rail is expressly preempted by the ICCTA. The language of the Act expresses
Congress’ clear intent to preempt state and local regulatory authority over the construction,
development, and operation of railroad facilities in general, and intermodal facilities in
unambiguous language of the ICCTA, the court concludes that the instant intermodal facility
comes within the ICCTA’s definition of ‘transportation by rail carriers’ over which the STB
is given exclusive jurisdiction under 49 U.S.C. § 10501(b)(1). It is uncontroverted that
intermodal facilities are facilities that are operated in order to transfer containers or trailers of
cargo being shipped in interstate and foreign commerce between trains and fractor-trailer trucks
in a manner which permits and promotes effective competition and coordination between rail and
motor carriers.”).

Here, the BSOR Croton Yard is a rail “facility” that constitutes “transportation” under the
ICCTA. 49 US.C. § 10501(b)(1). The BSOR Croton Yard is used to transfer commodities
and/or containers of cargo moving in interstate commerce between trains and trucks. Feasley
Aff, 49 11-13, 23-28. As such, the BSOR Croton Yard is plainly a “facility . . . related to the
movement of . . . property . . . by rail.” 49 US.C. § 10102(9)(A). Further, BSOR’s services
related to that movement include “receipt, delivery, . . . storage, handling, and interchange of . . .

property.” 49 U.S.C. § 10102(9)(B); see also Feasley Aff. $9 11-13, 23-28.

In sum, BSOR is a “rail carrier” and the BSOR Croton Yard constitutes “transportation”
under the ICCTA; thus, the STB has exclusive jurisdiction. The Village’s statutes and
regulations intrude upon this jurisdiction as they seek to control and/or halt BSOR’s rail
transportation activities at the BSOR Croton Yard. Thus, the statutes and regulations the Village

has attempted to exercise against BSOR are preempted by the ICCTA. See, e.g., Green

20



Mountain, 404 F.3d at 643-644 (holding that state environmental permitting process is
preemptied by the ICCTA because “it unduly interferes with interstate commerce by giving the
local body the ability to deny the carrier the right to construct facilities or conduct operations”
and “it can be time-consuming, allowing a local body to delay construction of railroad facilities
almost indefinitely”) (internal quotation omitted); Coastal, 2006 U.S. Dist LEXIS 8400, at *1-2
(granting preliminary injunction to enjoin municipality from enforcing its “Stop Work Order”

and certain zoning regulations against railroad and its transload facility); City of Rockwood,

2005 U.S. Dist. LEXIS 40131, at *1-2 (holding same under analogous facts); New York

Susquehanna & W. Ry. Corp. v. City of Paterson, No. 05-2338 (D. N.J. Mar. 14, 2006) (granting
permanent injunction to railroad and prohibiting municipality from, among other things,
“stopping and/or interfering with the construction and/or operation of Plaintiff’s transload
facility on River Street within the City of Paterson”) (attached to McManus Aff. at Exhibit “E”);

Wisconsin Cent,, 160 F. Supp.2d at 1013 (holding that ICCTA’s “clear and broad” preemption

clause precludes “all state efforts to regulate rail transportation,” including an attempt by a
municipality to use Wisconsin’s general eminent domain law to condemn a portion of a railroad
passing track); City of Austell, 1997 U.S. Dist. LEXIS 17236, at *24 (holding that municipal
zoning ordinance and land-use permitting requirement used to prevent railroads from
constructing, developing, and operating an intermodal facility are expressly preempted by the
ICCTAY); Borough of Riverdale, 1999 STB LEXIS 531, at *19 (holding that “state or local laws
that would impose a local permitting or environmental process as a prerequisite to the railroad’s
maintenance, ‘usc, or upgrading of its facilities are preempted because they would, of necessity,

impinge upon the federal regulation of interstate commerce.”).
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C. A Preliminary Injunction Benefits The Public Interest

“Although this Circuit’s settled preliminary injunction standard does not explicitly

mention the public interest, as do other Circuits’ standards,” the Second Circuit has recognized

that, as a court of equity, a District Court “may” consider this factor. Standard & Poor’s Corp.,

Inc. v. Commodity Exch., Inc., 683 F.2d 704, 711 (2d Cir. 1982). In the event that this Court

considers this factor in connection with the instant motion, preliminary injunctive relief in this
action furthers the public interest,

The public interest will be served if a preliminary injunction is granted. First, the
continued operation of the BSOR Croton Yard has a beneficial effect on interstate commerce.
For example, the BSOR Croton Yard provides businesses with an additional option for
transportation of their materials and products in interstate commerce. Feasley Aff. 9 38;
Rutigliano Aff. 49 4-6; Meehan Aff. § 3. Second, Congress made it clear that federal policy is to
promote competition and coordination among different modes of transportation. See, e.g., 49
U.S.C. § 10101 (“In regulating the railroad industry, it is the policy of the United States
Government -- . . . (5) to foster sound economic conditions in transportation and to ensure
effective competition and coordination between rail carriers and other modes.”); 49 U.S.C. §
302(e) (“Intermodal transportation. It is the policy of the United States Government to
encourage and promote development of a national intermodal transportation system in the United
States to move people and goods in an energy-efficient manner, provide the foundation for
improved productivity growth, strengthen the Nation’s ability to compete in the global economy,
and obtain the optimum yield from the Nation’s transportation resources.”). The continued
operation of the BSOR Croton Yard furthers this policy in that it allows BSOR to compete with

trucks for long-haul transportation of materials and products, thereby promoting economic and
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efficient rates for interstate transportation, while at the same time permitting coordination
between rail and truck in the form of the operation of an intermodal facility. Feasley Aff.  38;

Meehan Aff. §Y 3-4; see also Waste Mgmt. Holdings, Inc. v. Gilmore, 64 F. Supp.2d 523, 536

(E.D. Va. 1999) (holding that public interest “supports the granting of a preliminary injunction in
order to protect the free flow of interstate commerce from unconstitutional interference.”).
Third, the roads and highways in Westchester County suffer from congestion, much of it due to
trucks carrying materials and products that could move by rail. Feasley Aff. § 39. In competing
with trucks, the operation of the BSOR Croton Yard benefits the public interest by reducing the
number of and distance traveled by long-haul trucks on the crowded highways and roads in the

County. See Coastal, 2006 U.S. Dist. LEXIS 8400, at *10-12 (stating that “the sole public

interest at issue here is the highway and road congestion that would dramatically increase if this
Court did not enjoin the Town” from enforcing a Stop Work Order against rail carriers who were
transloading C&DD). Fourth, the operation of the BSOR Crotonn Yard promotes economic
development in Westchester County. For example, a number of jobs have been and will be
created for individuals who work and will work at the BSOR Croton Yard. Feasley Aff. 4 40.
Further, the transportation of materials and products from new market entrants -- such as Coastal
-- may assist the economic development of the region. Feasley Aff. 44 23-28; Rutigliano Aff. Y
3-6; Meehan Aff. § 4. Finally, the public has an interest in preventing enforcement of laws and
regulations that are unconstitutional. See, e.g., Michigan Bell Tel. Co. v. Engler, 257 F.3d 587,
600 (6th Cir. 2001) (holding that preliminary injunction should issue against a state where public
interest would be served by enjoinment of unconstitutional statutes). Since the statutes and

provisions that the Village seeks to enforce against BSOR and the BSOR Croton Yard are
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preempted by the ICCTA under the Supremacy Clause and run afoul of the Commerce Clause,
granting a preliminary injunction will serve this interest. See, e.g., id.

Nor will the requested preliminary injunctive relief harm the bublic interest. First, there
will be no harm to the public resulting from the operations at the BSOR Croton Yard. For
example, Coastal’s commodities handled at the BSOR Croton Yard will simply be transloaded
between rail and trucks and then moved to offsite destinations. Feasley Aff. § 42; Rutigliano
Aff. § 9; Meehan Aff. § 6. There will be no processing of these commodities on the Property,
and the commodities are not hazardous materials. Feasley Aff. § 42; Rutigliano Aff. § 10;
Meehan Aff. § 7. Thus, the operation of the BSOR Croton Yard will not harm the public
interest. Second, BSOR’s operations at the BSOR Croton Yard are subject to numerous federal
statutes and regulations governing environmental matters, as well as safety and maintenance of

track and equipment. City of Rockwood, 2005 U.S. Dist. LEXIS 40131, at *26-27 (holding that

issuing preliminary injunction under analogous facts would not cause substantial harm to others
where, among other things, “[flederal environmental statutes and regulations will still be in force
to address continuing environmental concerns”). Third, BSOR’s lease of the BSOR Croton Yard

provides additional protections. See City of Rockwood, 2005 U.S. Dist. LEXIS 40131, at *27

(“Moreover, the services agreement betweenn CN and IWG provides additional protection.”). For
example, the lease mandates that BSOR ““shall inspect and maintain the Croton Track and related
rail facilities and the Croton Property to a condition that permits safe and efficient rail operation
and in accordance with any applicable regulations, including regulations of the [Federal Railroad
Administration].” Feasley Aff. § 44 and Exhibit “B.” Fourth, the Property has long been
utilized for commercial purposes, including as a transloading facility for decades. In the 1960s,

the Property was used as a repair garage and for the storage and transfer of various products and
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materials, such as rocks, stone, soil, sand, and other debris. Id. at § 45. More recently, the
Property housed a transloading facility, specifically, a C&DD transfer station and processing
facility, of which the Croton Track has been an integral part. Id. at § ;'16. Thus, BSOR’s present
operations are consistent with the Property’s prior long-term use, which has not harmed the
public. Indeed, as demonstrated above, BSOR’s operations promote the public interest. Finally,
BSOR’s operations are in keeping with and ideally suited to the industrial nature of the
surrounding area, which is heavily rail-oriented. [d. at § 47.

D. Any Security That BSOR Is Required To Post Should Be Nominal

This Court has broad discretion under Fed. R. Civ. P. 65(c) to set the bond amount or to

dispense with the requirement. Doctor’s Assocs., Inc. v. DiStajo, 107 F.3d 126, 136 (2d Cir.

1997). Here, given BSOR’s strong likelihood of success on the merits of its claim, and the lack
of any proof of likelihood of harm should a preliminary injunction be granted,'? this Court

should dispense with or set a minimal bond. See id.

2 The Village will not be able to proffer any legitimate proof of likelihood of harm should a preliminary injunction
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CONCLUSION

Accordingly, this Court should grant BSOR’s application for a temporary restraining
order and motion for a preliminary injunction and issue an order: (i) enjoining the Village, or
any of its boards, agencies, departments, officers, agents, representatives, servants, employees,
and persons in active concert or participation with it, from applying or enforcing against BSOR
any laws, ordinances, rules, regulations, or other requirements that seek or purport to regulate,
license, or otherwise interfere with the activities, operations, and/or land usage occurring at the
BSOR Croton Yard, and otherwise prohibiting the Village from any interference with BSOR’s
occupation and use of the BSOR Croton Yard, and (2) granting such other and further relief to
which BSOR may be entitled at law or in equity as this Court deems just and proper.

Dated: May 16, 2006
Albany, New York

CRANE, PARENTE, CHERUBIN & MURRAY

/(ﬂw/

J nfm T. McManus

Bir Roll No.: IM5473
Attorneys for Plaintiff

Buffalo Southern Railroad, Inc.
90 State Street

Albany, New York 12207
518.432.8000

518.432.0086 (facsimile)

By:

James E. Howard

[ Thompson Square
Suite 201

Charlestown, MA 02129
617.886.9322
617.886.9324 (facsimile}

26



UNITED STATES DISTRICT COURT N,
SOUTHERN DISTRICT OF NEW YORK . '

BUFFALO SOUTHERN RAILROAD, INC.,

Plaintiff,
- against - AFFIDAVIT OF
, ALBERT FEASLEY
VILLAGE OF CROTON-ON-HUDSON; GREGORY L. CIvIL ACTIONNO.:

SCHMIDT, as Mayor of the Village of Croton-on-Hudson;
DANIEL O'CONNOR, P.E., as Engineer and Building Inspector

for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as J udge MCM&hGB

Manager of the Village of Croton-on-Hudson, THOMAS

P. BRENNAN, as Trustee on the Village Board of Trustees; A N 4
CHARLES A. KANE, as Trustee on the Viilagc. Board of 06 Clv. 37 55
Trustees; ANN GALLELLIL as Trustee on the Village Board of o ' T
Trustees; LEO A. W. WIEGMAN, as Trustec on the Village

Board of Trustees, CHRIS KEHOE, as member of the Village

Planning Board; VINCENT ANDREWS, as member of the

Village Planning Board; FRANCES ALLEN, as member of the

Village Planning Board; ROBERT LUNTZ, as member of the

Village Planming Board; KATHLEEN RIEDY, as member of the

Village Zoning Board of Appeals; RHODA STEPHENS, as

member of the Village Zoning Board of Appeals; RUTH

WAITKINS, as member of the Village Zoning Board of Appeals;

WITT BARLOW, as member of the Village Zoning Board of

Appeals; and PAUL ROLNICK, as member of the Village

Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.

Albert Feasley, being duly sworn, deposes and says:
1. I am the Vice President of Operations for BSOR," and I submit this affidavit in
support of BSOR’s application for a témporary restraining order and motion for a preliminary

injunction.

! In the interest of brevity, the terms used herein are as defined in BSOR’s accompanying memorandum of law,
except where spectfically noted.



BSOR’s Rail Operations

2. BSOR is a Class II rail carrier” that operates approximatély 32 track miles in Erie
County and the Croton Track and Transload Facility in Westchester County, provides switching
services in Tonawanda, New York, and interchanges rail traffic with a number of other railroads.

3. Since January 21, 1982, BSOR has held itself out to the public as engaged in the
business of transportation of property by rail for compensation, offering its services to the public
generally.

4. For example, BSOR has been transporting commodities such as scrap metal,
liquid propane, feed, fertilizer, and lumber and other building materials for numerous businesses
for compensation for many years in western New York.

The BSOR Croton Yard

5. The BSOR Croton Yard consists of a ten-acre parcel of property, located at 1A
Croton Point Avenue, Croton-on-Hudson, New York, alsc known and designated on the Village
Tax Map as Section 78.16, Block 2, Lots 1 and 2. There are approximately 1,600 feet of track on
the Property that connects with the Hudson line of CSX at approximately milepost QC 25 in the
Village.

6. The BSOR Croton Yard is located in the most industrially developed section of
the Village. New York State Route 9, a four lane divided highway, which is the main
North/South artery through the Village and for the western portion of Westchester County, is
immediately adjacent to and East of the BSOR Croton Yard. A commuter railroad parking lot is
located to the South of the BSOR Croton Yard, a massive rail equipment maintenance facility to

the West and Southwest, and a commercial warehouse building currently storing tires, to the

2 A rail carrier is classified by federal regulations as “Class 111" when the carrier has annual revenues of $20,000,000
or less. 49 C.E.R. Part 1201 1-1. Class Ul carriers are generally referred to as “shortlines.”



North. Just past this warehouse to the North is a major freight rail yard. To the West is the
Croton-Harmon Rail Yard, which is a large rail-industrial complex cor{t&ining numerous tracks

7. The Property has, upon information and belief, long been utilized for commercial
purposes -- in particular, for the storage and transfer of various products and materials, such as
rocks, stone, soil, sand, and other debris -- since at least the early 1960s.

g. More recently, from 1997-2005, the Croton Track and the Transload Facility were
used by a prior entity to transfer CD&D from trucks to rail cars for interstate shipment and,
ultimately, disposal.

BSOR’s Rail Transportation Activities At The BSOR Croton Yard

9. During the last several years, BSOR has sought to provide rail common carrier
transportation services at additional locations, both in western New York and elsewhere.

10, As a result of BSOR’s efforts to increase the locations of its services, on March 3,
2006, BSOR leased the BSOR Croton Yard. See Exhibit “B.”

11, Now, BSOR holds itself out to the public generally to provide common carrier rail
service at the BSOR Croton Yard, including transloading and switching services to rail
customers delivering or receiving various commodities by truck at the BSOR Croton Yard,
transferring containers between trucks and rail cars, and providing other rail transportation
services involving the exchange of empty and loaded rail cars for various commodities with
CSX.

12.  BSOR’s ongoing rail transportation operations at the BSOR Croton Yard provide

coordination between rail carriers and motor carriers and allow BSOR to provide rail



transportation service economically and efficiently for shippers and consignees, thereby enabling
them to have access to the national rail network by means of interchangé with CSX.

13, As aresult, BSOR’s rail transportation operations promote and have a beneficial
effect on interstate commerce.

14.  Furthermore, without this important rail link at the BSOR Croton Yard, the
already overburdened roads in Westchester County will be further inundated with even more
long-haul truck traffic.

The Village’s Conduct

I5. Upon information and belief, the Village Board of Trustees recently held a public
hearing “Tt]o determine thé Village’s need for the Property . . . [at] 1A Croton Point Avenue,
Section 78.16 Block 2 Lots 1 and 2 as the first step in the process of acquiring the property by
eminent domain.”

16.  Upon information and belief, that night, in furtherance of the Village’s attempt at
exercising eminent domain to fake the Property, the Board of Trustees adopted a full
environmental assessment form (the “EAF”) as part of the New York State Environmental
Quality Review Act (“SEQRA”) process.

I7.  Upon information and belief, a few weeks ago, an appraiser hired by the Village
inspected the Property to provide a valuation as part of the condemnation proceeding. Although
the Village has so far refused to make it public, the appraiser’s report is apparently complete.

18.  Upon information and belief, on April 3, 2006, the Village held a “scoping
session” concerning the purported condemnation in advance of preparing a Draft Environmental

Impact Statement (“DEIS™) pursuant to SEQRA.



[9.  Additionally, upon information and belief, on several occasions over the last year,
some of the Defendants have contended that any activities at the Proberty are subject o and
regulated by the Viliage.Z()ning Code. Further, some of the Defendants have threatened that, if
activity was commenced at the Property without prior approval under the Zoning Code, the
Village would issue stop work orders and/or seek some other form of relief.

20.  Clearly, condemnation of the Property would cease BSOR’s rail transportation
activitics in Westchester County. Further, application of the Village’s zoning and land use
provisions would unduly interfere with interstate commerce by giving the Village the ability to
deny BSOR the right to conduct operations and would be time consuming, allowing the Village
to delay or interfere with BSOR’s rail transportation activities almost indefinitely,

21.  As a resuit, BSOR was forced to commence this action seeking declaratory and
injunctive relief against the Village.

22 BSOR now 1ﬁ0ve5 for a temporary restraining order and a preliminary injunction
to prohibit the Village from condemning the Property and from enforcing certain zoning and land
use provisions against BSOR.

Irreparable Harm To BSOR

23.  Transload facilities like BSOR’s are of great interest and value to businesses
because they provide companics with an additional option for transportation of their materials
and products in interstate commerce.

24, BSOR’s Transload Facility is of particular interest to businesses because, in many
cases, they can transport their products to the hucrative Westchester County market more easily

and inexpensively by rail, rather than by truck.



25.  As a result, Coastal has arranged with BSOR for it to transport sand and other
building materials and products by rail to the Property for transfer to trucks for distribution
throughout the Westchester County matket.

26.  BSOR has begun to provide such service to Coastal.

27.  Coastal has informed me that it would iike to enter into a long-term agreement to
transport and transload aggregate and other building materials, but it is unwilling to do so given
the uncertainty created by the Village’s attempts to condemn and/or interfere with the BSOR
Croton Yard.

28, In addition, a number of other businesses have expressed an interest in using
BSOR'’s transportation and transloading services at the BSOR Croton Yard. They have refrained
from arranging for shipments to or entering into agrcements with BSOR due to the Village’s
conduct.

29.  If the Property is condemned, BSOR’s relationships with ifs existing customer
will necessarily be terminated, thereby adversely and irreparably affecting BSOR.

3G.  The result is the same if the Village attempts to or actually halts the operations at
the BSOR Croton Yard, even for a short period of time, pursuant to some provision in the
Zoning Code or other local regulation(s) or ordinance(s).

31.  Coastal needs to have certainty and regularity in the shipment of its products so
that it can efficiently control its inventory, coordinate its sales and marketing efforts, and remain
profitable.

32.  Further, it is difficult logistically for customers such as Coastal to switch back and

forth between rail-truck intermodal and all-truck movements.



33, If BSOR cannot guarantee dependable and consistent service, it will be viewed as
being too unreliable and therefore not a viable option. In short, BSOR’s:reputation and goodwill
will be severely harmed.

34.  If the Property is condemned or BSOR cannot otherwise operate, Coastal will lose
the ability to use BSOR and the BSOR Croton Yard. As a result, Coastal will have to cancel its
arrangements with BSOR and ship its materials and products via other catriers -- most likely
truck carriers. Given the competitive nature of the shipping market, BSOR will likely lose this
customer for good.

35. Further, those businesses that have expressed an interest in using BSOR’s
transportation and transloading services are sure to look elsewhere if there is a threat that the
BSOR Croton Yard will be condemned or closed.

36. Additionally, the loss of these customers will effectively preclude BSOR from
entering and competing in the Westchester County market for the transloading and transportation
of materials and products.

A Preliminary Injunction Benefits The Public Interest

37.  The public interest will be served if a preliminary injunction is granted.

38.  The continued operation of the BSOR Croton Yard has a beneficial effect on
interstate commerce. For example, the BSOR Croton Yard provides businesses with an
additional option for transportation of their maferials and products in interstate commerce. The
continued operation of the BSOR Croton Yard allows BSOR to compete with trucks for long-
haul transportation of materials and products, thereby promoting economic and efficient rates for
interstate transportation, while at the same time permitting coordination between rail and truck in

the form of the operation of an intermodal facility.



39.  Further, the roads and highways in Westchester County suffer from congestion,
much of it due to long-haul trucking traffic of materials and products. In competing with trucks,
the operation of the Transload Facility benefits the public interest by reducing the number of and
distance traveled by trucks on the crowded highways and roads in the County. For example, a
single railcar loaded with aggregate (i.e., rock) is the cquivalent of approximately five tractor
trailers. As a result, rail transportation is also recognized as being more fuel efficient and less
polluting than motor carriers.

40.  Additionally, the operation of the BSOR Croton Yard promotes economic
development in Westchester County, A number of jobs have been and will be created for
individuals who work and will work at the BSOR Croton Yard.

41.  Nor will the requested preliminary injunctive relief harm the public interest.

42.  First, there will be no harm to the public resulting from the operations at the
BSOR Croton Yard. For example, Coastal’s commodities handled at the BSOR Croton Yard
will simply be transloaded between rail and trucks and then moved to offsite destinations. There
will be no processing of these commodities on the Property, and the commodities are not
hazardous materials. Thus, the operation of the BSOR Croton Yard will not harm the public
interest.

43, Second, BSOR’s operations at the BSOR Croton Yard are subject to numerous
federal statutes and regulations governing environmental matters, as well as safety and
maintenance of track and equipment.

44.  Third, BSOR’s lease of the BSOR Croton Yard provides additional protections.
For example, the lease mandates that BSOR “shall inspect and maintain the Croton Track and

related rail facilities and the Croton Property to a condition that permits safe and efficient rail



operation and in accordance with any applicable regulations, including regulations of the
[Federal Railroad Administration].”

45.  Fourth, upon information and belief, the Property has long been utilized for
commercial purposes, including as a transloading facility for decades. In the 1960s, the Property
was used as a repair garage and for the storage and transfer of various products and materials,
such as rocks, stone, soif, sand, and other debris.

46, More recently, the Propertylhas housed a transloading facility, specifically, a
C&DD transfer station and processing facility, of which the Croton Track has been an integral
part. Thus, BSOR’s prescnt operations are consistent with the Property’s prior Jong-term use,
which has not harmed the public.

47.  Finally, BSOR’s operations are in keeping with and ideally suited to the industrial

nature of the surrounding area, which is heavily rail-oriented.

ULt Dol
J

Albert Feasley
Q%/
Sworn to before me this 7
day of May, 2006

Notary Public
KANEN 3. MITCHELL
[ S nn 30828 -t
Nesary Pubilic, Ste of New
Guekdied in Enie 4] Z
My Comrmission Expites 0ec
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EXHIBIT “B”



LEASE AGREEMENT

This Lease Agreement (the “Agreement”) is made as of this 3rd day of Marg:h,
2006 by and between RS Acquisition Co., LLC. {(“RSA”) and Buffalo Southern Railroad,
Tnc. (*Buffalo Southern”) {cach.a “Party” or together the “Parties™).

WHEREAS, Buffalo Southern is a Class HI rail commeon carrier that operates
approximately 32 miles of line between Buffalo, New York and Gowanda, New York
and provides industrial switching services at Tonewanda, New York; and

WHEREAS, Buffaio Southem desires to provide common carrier and industriaf
swilching services at other locations; and

WHEREAS, Greentree Realty LLC ("Greentrec) is the owner and {essot, and
RSA, a noncarrier, is the lessee, of an approxiroately 10 acre parcel of real property
Jocated in Croton-on-Hudson, New York, as more specifically described in Exhibit A
attached hereto (the "Croton Propetty'), that inclndes approximately 1,600 feef of track
that connects with the Hudsen line of C8X Transportation, ne. ("CSX"} at approximately
milepost QC 25 in Croton (the "Croton Track"); and

WHEREAS, the Parties desive to #nter into an arrangement pursuant to which {1)
RSA will lease the Croton Property, including the Croton Track, to Buffalo Southern and
(2) Buffalo Southern will provide common carriex il service at the Croton Property and
on the Croton Track, including transloading and switching services to rail customers
delivering or receiving various commedities by truck at the Croton Property, transferring
containers between trucks and rail cars and providing other rail transportaiion services
involving the exchange of empty and loaded rail cars for various commedities with C8X.

NOW, THEREFORE, the Parties, intending to be legally bound and in

considetation of the foregoing premises and the mutual covenants sct forth below, hereby
ggree as follows:

1. Least. RSA hereby leases 1o Buffale Suuthern the Croton Property and the
Croton Track for purposes of possession, use and oceupation by Buffalo Southern in
order 1o provide commen carvier and industrial switching services, as described more
{ully below. Unless terminated eatlier upon the mutual written agreement of the Parties
ot in accordance with Section 8 of this Agrecment, the initial term of this Agreement
shail be two (2) years, This Agreement shall terminate on the date that is two (2) years
after the date of this Agreemnent; provided, however, that this Agreement shall contitue in
full force and cffect after such date, and may then be terminated upon ne loss then 180
days’ written notice of the intention o termiinate by cither Party. Notwithstanding 2ny
provision to the contrary in this Agreement, a non-defaulting Party may terminate this
Agreement in the event of 2 Default, as defined in section 8 below, by the other Party.

2. Rent.



3. Rail Commeon Carricr Qperations. Buffalo Southern shall at all tiraes during the
texm of this Agreement have the exclusive right to provide common carrier rail
transportation service on the Croton Track and at the Croton Property to rail customers
that wish to ship or receive containers or other commeodities that may be reasonably
handled at the Croton Property and on the Croton Track; provided, however, that Buffalo
Southem shall not, without the prior written conseat of RSA, handle any hazardous
coranodities or construction and demolition debris. As described more fully below, the
tights and obligations of Buffalo Southem shall include, without limitation, providing
crployess or agents and equiprent necessary to provide such common carver rai)
service, establishing and maintaining operating and commercial relationships with C8X
and other rail carriers or entiiies as appropriate, switching and exchanging with CSX
loaded and empty rail cars, marketing the rail transportation services of Buffalo Southern.
to rail customers, determining, except as otherwise provided above, the commeodities and
rail traffic 10 be handled at the Croton Property, establishing and maintainiug
relationships with rail cusiomers, negotiating transporiation rates wikh rail customers,
billing and coliecting From rail custonets, preparing and maintaining railroad accounting
tecords, including withowt limitation car accounting records, bills of lading, waybills, car
hire reports and interchange reports, coordinating day-to-day interactions with C8X and
muintaining the Croton Track and related rafl facilities in a condition that is adeguate for
ihe provigion of such common carrier rail transportation service and in accordance with
applicable standards, inclnding without limitation standards of the Federal Railioad
Administration ("FRA").

4, Maintenance. Buffale Southern shall inspect and mainiain the Croton Track and
related rail facilitics and the Croton Property 1o 4 condition that permits safe and efficient
tail operation and in accordance with any applicable regulations, including regulations of
the FRA, Buffalo Southern shall net, without the prior written consent of RSA, alter or
remove any part of the Croton Track or related rail facilities or construct any additional
track or related rail facilities. Buffalo Southem shall maintain any locomotives or other
equipment that is necessary or appropriate for its operations on the Croton Track n
zﬁardance with sny applicable regulations, including without Jimitation regulations of
FRA.

5. Books and Records. Each Party shall maintain accurate and complete books and
records with respect to their respective responsibilities and the activities relating to the
performance of this Agreement. Bach Party shall have the right, upon reasonable notice
to the other and during normal business hours, to inspeet such records of the other Party.

5. Indemnification. Buffalo Southern shall inderanify and save harmiess RSA aud
Greentres from and against any claims or liabilities for pevsonal injury, property damage
or regulatory fines or claims erising from or in connection with the rail wansportation
service provided by Buffalo Southem on the Croton Track or the Croton Property. Tn the
event that Buffalo Southem is obligated to indemnify R8A or Greentree, Buffalo
Southern shall defend any such claim at its expense with counsel of its choice, which

2



counsel shall he rcasonably acceptable to RSA or Greentree, and with discretion to settle
or defend such claims as it deems appropriate.

7. Insurance. During the term of this Agreement, Buffalo Sonthern shall provide
and maintain In effect & policy of comprehensive general liability insurance, including
contractual liability assumed by Buffalo Seuthern under the provisions of this Agreement
end coverage for employees subject to the provisions of the Federal Employers Liability
Ast, covering the liability of Buffalo Scuthern, RSA and Greentree for any and all
propetty damage, personal injury, or deaih arising out of any cause whatsoever,
regandless of degree of fault, in the exercise by Buffalo Southem of its rights or the
perfonmance of its responsibilities pursuant to this Agreement. Such policy shall name
RSA and Greentree as additional insurcds and provide for a minimum of 30 days’
advance netice before any changes or cancellation may become effective. Such
ipsurance shall have policy limits of not less than $3,000,000 per occurrence and
$3,000,000 in the aggregate with deductible amounts not in excess of $25,000 and shall
be with insurers and in fotm acceptable to RSA and Greentree. Buffalo Southern shall
providc to RSA and Greentree written evidence of the amount of such insurance and ifs
effectiveness and shall promptly notify RSA and Greentres of any termination, decrease,
lapse or other adverse change in coverage. In the event that such insurance provides
coverage only on & claims-made basis, Buffalo Southern shall, upon any termination of
suich coverage, purchass an extended reporting option satisfactory to RSA and Greentree.

8. Default and Remedies. The following oceurrences or events shall constitute
events of default: (2) the fiilure of either Party to make payment of any amount due
hereunder continning for § business days after the date when such payment was due; (b)
the failure of cither Party to perform any material covenant, obligation or vondition on ita
part to be performed under this Agreement and the continuance of such failure for 10
days after notice from the other Party; (¢} the insolvency of either Party or failure to pay
its debts aa they come due, the appointment of a raceiver or trustee for either Party or for
any substantial part of its property or the filing of an involuntary case against either Party
under the Bankruptey Code and which is not dismissed within 30 days; or (d) the filing
by cither Party of a voluntary case under the Bankruptey Code or any other Jaw relating
to the liquidation or reorganization of debts or making a general assignment for the
benefit of creditors. The occurrence of any such event prior to the giving of any required
notice or the expitation of any applicable grace period shall constitute an “Event of
Default”, and after the giving of any requited notice or the expiration of any eppliceble
grace period shall constitute a "Default”. Upon the oceurrence of any Default, the non-
defalting Party may, at its eption, terminate this Agreement by giving the defaulting
Party written notice of such termination. In addition, the nondefaulting Party may
exercise any other remedy at law or in equity that may be available. The remedies set
forth in this section 10 arc cumulative, and the exercise by either Party of one or more of
such remedies or ihe failure on the part of either Party to exercise any remedy provided
for hereunder shall not prejudice the right of any such Party to exercise any remedy from
time to time and as often as it may deem necessary.

9. Dispute Resolution, The Parties shall attempt in good faith to resolve any issues,

cl_aims or disputes relating to or atising under this Agreement through informal
discussions. Each Party shall desighate & person to tepresent it in al) such discussions. In
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the event that either Party raises an issus, claim or dispute, the other Parly shall promptly,
and no later than 5 days after ootice of an issue, claim or dispute, engage in such informal
discussions. If any such issue, claim or dispute cannot be satisfactorily resolved within
15 days after any such notice, either Party may initiate legal proceedings, but no such
proceedings may be initiated prior to the expiration of such 15 day period.

10. Confidentiality and Nondisclogure. Noither of the Parties shafl, without the prior
written consent of the other Party, disclose o1 communicate to third persons or use for
any purpose other than the implewentation of this Agreement any information obtained
from the other Party unless (2) disslosure is compelled by judicial process or (b) such
information is otherwise logally in the public domain, ‘Neither of the Parties, nor its
counsel or any agent, shall, except as may be necessary to implement this Agreement or,
in the opinion of counse] to 2 Party, to comply with the requirements of applicable law,
rale or regulation, disclose 1o any third parson tha fact of or any of the terms of this
Agreement without the prior written consent of the other Party.

11, Agsignment. The operational rights end duties under tiis Agreement shall not be
assigned by Buffalo Southem without the prior written congent of RSA, which congent
shall not be unreasonably delayed, conditionad or withheld.

12. Other. This Agreement is subjeet and sgbordinate to the terms and conditions
of the lease of the Croton Property from Groentree to RSA, as such lease may be
amended from time to timg. Buffalo Southern shall not assign or sublat any jsterest in
the Croton Property. In the event of 2 condemnation or a taking of the Croton Property
by eminent domain, whether whole or partial, Buffalo Southern shail have no right to, ot
interest in, and shell make no claim for, any compensation awarded for such taking,

IN WITNESS WHEREOQF, THE PARTIES HAVE EXECUTED THIS AGREEMENT
AS OF THE DATE FIRST WRITTEN ABQVE,

RS AC%UISITiON (1‘0'Z LLC

By, Awwnpie V. Ofvson.
Tta: CERD

BUFFALO SOUTHERN RAILROAD, INC.

ey O Bgpwm—
BY: Evias 0’ GoR FrRN
Its: C:fﬂ




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BUFFALO SOUTHERN RAILROAD, INC,,

Plaintiff,
- against -

VILLAGE OF CROTON-ON-HUDSON; GREGORY .
SCHMIDT, as Mayor of the Village of Croton-on-Hudson;
DANIEL O'CONNOR, P.E,, as Engineer and Building Inspector
for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as
Manager of the Village of Croton-on-Hudson, THOMAS
P. BRENNAN, as Trustee on the Village Board of Trustees;
CHARLES A. KANE, as Trustee on the Village Board of
Trustees; ANN GALLELLI, as Trustee on the Village Board of
Trustees; LEO A. W. WIEGMAN, as Trustee on the Village
Board of Trustees; CHRIS KEHCE, as member of the Village
Planning Board; VINCENT ANDREWS, as member of the
Village Planning Board; FRANCES ALLEN, as member of the
Village Planning Board, ROBERT LUNTZ, as member of the
Village Planning Board; KATHLEEN RIEDY, as member of the
Village Zoning Board of Appeals; RHODA STEPHENS, as
member of the Village Zoning Board of Appeals; RUTH
WAITKINS, as member of the Village Zoning Board of Appeals;
WITT BARLOW, as member of the Village Zoning Board of
Appeals; and PAUL ROLNICK, as member of the Village
Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF ALBANY  )ss.

John T. McManus, being duly sworn deposes and says:

(@7

COPY

AFFIDAVIT OF JOHN
T. MCMANUS

CIvIL ACTION No.:

Judge Mechahox
06 CIV. 3755

1. I am an attorney at law duly admitted to practice in the United States District

Court for the Southern District of New York, and I am associated with the law firm of Crane,



Parente, Cherubin & Murray, attomeys for Plaintiff Buffalo Southern Railroad, Inc. (“BSOR™).
As such, I am fully familiar with the facts and circumstances of this action.

2. I respectfully submit this affidavit in support of BSOR’s application for a
temporary retraining order and motion for a preliminary injunction to enjoin Defendant Village
of Croton-on-Hudson (the “Village” or “Croton”)' from condemning the property and the related
track and facilities (collectively, the “BSOR Croton Yard”) used in BSOR’s rail transportation
operations in Westchester County and from applying and enforcing against BSOR zoning
ordinances, permitting and pre-clearance requirements, and other local ordinances and
regulations.

3. Under the Interstate Commerce Comnmission Termmation Act of 1995 (the
“ICCTA™), the federal government, through the Surface Transportation Board (the “STB”™ or
“Board”), has exclusive jurisdiction over “lransportation by rail carriers,” 49 U.S.C. § 10501(b).
As demonstrated by the accompanying memorandum of law, which is incorporated herein by
reference, federal courts and the STB have uniformly held that state and local laws or regulations
that intrude upon this jurisdiction are preempted by the ICCTA. Here, BSOR’s activities at the
BSOR Croton Yard meet the definition of “transportation by rail carrier,” thus the Village’s
statutes and regulations that interfere with and/or seek to halt BSOR’s rail transportation

operations at the BSOR Croton Yard are preempted by the ICCTA.

! In the interest of brevity, the term “Village” includes all of the Defendants in this action, specifically the Village of
Croton-on-Hudson; Gregory J. Schmidt, as Mayor of the Village and member of the Village Board of Trustees;
Daniel O°Connor, P.E., as Enginear and Bailding Inspector for the Village; Richard F. Herbek, as Manager of the
Village; Thomas P. Brennan, as Trustee on the Village Board of Trustees; Charles A. Kane, as Trustee on the
Village Board of Trustees, Ann Gallelli, as Trustee on the Village Board of Trustees; Leo A. W. Wiegman, as
Trustee on the Village Board of Trustees; Chris Kehoe, as member of the Village Planning Board; Vincent Andrews,
as member of the Village Planning Board,; Frances Allen, as member of the Village Planning Board; Robert Luntz,
as member of the Village Planning Board; Kathleen Riedy, as member of the Village Zoning Board of Appeals;
Rhoda Stephens, as member of the Village Zoning Board of Appeals; Rath Waitkins, as member of the Village
Zoning Board of Appeals; Witt Barlow, as member of the Village Zoning Board of Appeals; and Paul Rolnick, as
member of the Village Zoning Board of Appeals.



4. Attached hereto as Exhibit “A” is a copy of the agenda for the February 6, 2006
Village Board of Trustees meeting concerning the purported condemnation of the BSOR Croton
Yard.

5. Aftached hereto as Exhibit “B” is a copy of the full environmental assessment
form the Village adopted as part of its New York State Environmental Quality Review Act
review for the purported condemnation of the BSOR Croton Yard.

6. Attached hereto as Exhibit “C” is a copy of an article from The Journal News

dated April 18, 2006, concerning the purported condemnation of the BSOR Croton Yard.

7. Attached hereto as Exhibit “D” is a copy of the “Legal Notice” of the Village’s
“scoping session” that was held on April 3, 2006, concerning the purported condemnation of the
BSOR Croton Yard.

8. Attached hereto as Exhibit “E” is a copy of an Order dated March 14, 2006, in the

action styled as New York, Susquehanna & W, Ry. Corp. v. City of Paterson, No. 05-2338 (D.

N.J. Mar. 14, 2006) (order granting summary judgment and permanent injunction to plaintiff).

(s

1 T. McManus
‘3473

Sworn to before me this 12 +A
day of May, 2006

fo M Ruee

Notary Public

EWA M. KRAWIEC
Notary Public State of New York
Qua'ified in Saratoga County

Na. 01KR6050386
Commission Expires Novernber 6, _ZQQQ



EXHIBIT “A”



Mayor
Dr. Gregory |. Schanidt

Trustees
. Thomas B. Brecnz
Village of Croton-on-Hudson New York Chades A, Kane
James M. Steinberg
Stanley H. Kellerhouse Municipal Building Leo A.W. Wiegman
One Van Wyck Sueet Marager
Craton-ot-Hudson, WY 10520-2501 Richard E Herbek
Treasurer
Abraham |. Zarabrano
' Clerk
AGENDA FOR REGULAR MEETING OF MONDAY, FEBRUARY 6, 2004rewe: Keesler
Engineer
. Daniel E O'Connor, BE.
Present/Absent Mayor Schmidt Trustee Brennan e e
Trustee Kane Trustee Steinberg
Trustee Wiegman Manager Herbek
Attorney Stecich Treasurer Zambrano
I. Call to order at . Pledge of Allegiance.
2. Approval of Vouchers:
(General Fund
Water Fund
Capital Acot.
Trust & Agency
3. PUBLIC HEARING
To determine the Village’s need for the property owned by Greentree Realty, LLC,
LA Croton Point Avenue, Section 78.16 Block 2 Lots 1 and 2 as the first step in the
process of acquiring the property by eminent domain
4. CORRESPONDENCE

a. Anthony Amato, Green Power Partnership Account Manager, re: Green Power
Leadership Club

b. Craig Kominski, NYS Ofﬁce of Real Property Services, re: Residential
Assessment Ratio

¢. Donald DeWitt, NYS Board of Real Property Services, re: Certificate of Final
Railroad Ceiling

d. Croton Senior Citizens Club, re: Closing of the Village Skate Park

e. Thomas Belfiore, Commissioner of Public Safety, re: Countywide Dangerous Dog
Registry

phone: (914) 271-4781 fax: (914) 271-2836 wiww.crotononhudson-ny.gov
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f. Joseph Ferone, Ferone & Feone, re: 21 Cook Lane

g. Ann Gallelli, Planning Board Chair, re: Twindominiums

h. Andrew Spano, County Executive, re: Eminent Domain Legiélation

i. Andrew Spano, County Executive, re: Wine Cellars at Croton Point Park

CITIZEN PARTICIPATION — AGENDA ITEMS

RESOLUTIONS

a. Appointment of election inspectors

b. Declaring the Village Board of Trustees’ intent to act as lead agency for the
SEQRA review of the acquisition of the property at 1A Croton Point Avenue and
the construction of a new facility for DPW and other village uses and authorizing
the circulation of the Environmental Assessment form to all interested and
involved agencies.

CITIZEN PARTICIPATION - NON-AGENDA ITEMS

APPROVAL OF MINUTES: January 17, 2006

REPORTS
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617.20
. Appendix A
State Environmental Quality Review
FULL ENVIRONMENTAL ASSESSMENT FORM

Purpose: The full EAF is designed to help applicants and agencies determine, in an orderly manner, whether a project or action may
be significant. The question of whether an action may be significant is not always easy to answer. Frequently, there are aspects of
a project that are subjective or unmeasurable. [tis also understood that those who determine significance may have little or no formal
knowledge of the environment or may not be technically expert in environmental analysis, In addition, many who have knowledge
. in one particular area may not be aware of the broader concerns affecting the question of significance.
The full EAF is intended to provide & method whereby applicants and agencies can be assured that the determination process
hias been orderly, comprehensive in nature, yet flexible enough to allow introduction of Information to fit a project or action.

Fuil EAF Components: The full EAF is comprised of three parts:

Part 1: Provides objective data and information about a given project and its site. By identifying basic project data, it assists
a reviewer in the analysis that takes place in Parts 2 and 3,

Part 2: Focuses on identifying the range of possible impacts that may accur from a praject or action. It provides guidance
as to whether an impact is likely to be considered small to maderate or whether it is a potentially-large impact. The
form also identifies whether an impact can be mitigated or reduced.

Part 3: If any impact in Part 2 is identified as potentially-large, then Part 3 is used to evaluate whether or not the impact is
actually important.

THIS AREA FOR LEAD AGENCY USE ONLY

DETERMINATION OF SIGNIFICANCE -- Type 1 and Unlisted Actions

Identify the Portions of EAF completed for this project: Part 1 Part 2 Part 3
Upon review of the information recorded on this EAF (Parts 1 and 2 and 3 if appropriate}, and any other supporting information, and
considering both the magnitude and importance of each impact, it is reasonably determined by the fead agency that;

D A. The project will not result in any large and important impact(s) and, therefore, is one which will not have a
significant impact on the environment, therefore a negative declaration will be prepared.

E] B. Although the prgject could have a significant effect on the enviropment, there will not be a significant effect
for this Unlisted Action because the witigation measures described in PART 3 have been required, therefore
a CONDITIONED negative declaration will be prepared.*

D C.  The project may result in one or more large and important impacts that may have a significant impact on the
enviranment, therefore a positive declaration will be prepared,

*A Conditioned Negative Declaration is only valid for Unlisted Actions
Condemnation of property at 1A Croton Pt Ave through eminent domain and construction of fecility for DPW and other Village uses at site

Name of Action
Board of Trustees

Name of Lead Agency

Richard F. Herbek Village Manager
Print or Type Name of Responsible Officer in Lead Agency Title of Responsible Officer
Signature of Responsible Officer in Lead Agency Signature of 5reparer {If different from responsible officer)
2-6-06
Date
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PART 1--PROJECT INFORMATION
Prepared by Project Sponsor

NOTICE: This document is designed to assist in determining whether the action proposed may have a significant effect on the
environment. Please complete the entire form, Parts A through E. Answers to these questions will be cansidered as part of the
application for approval and may be subject to further verification and public review. Provide any additional information you befieve
will be needed to complete Parts 2 and 3,

Itis expected that completion of the fult EAF will be dependent on information currently avaitable and will not involve new studies,
research or investigation. Ifinformation requiring such additional work is unavaifable, so indicate and specify each instance.

Name of Action —ondemnation of property at 1A Croton Pt Ave through eminent domain and construction of facility for DPW and other
Village uses at site

Location of Action {include Street Address, Municipality and County)

1 A Croton Point Avenue, Croton on Hudson, Westchester County

Name of Applicant/Sponsor Village of Croton Board of Trustees

Address | Van Wyck Street

City /PO Croton on Hudson State NY Zip Code 10520

Business Telephone 914 271-4848

Name of Owner (if different) Greentree Realty, LLC

Address 100 South Bedford Road, Suite 150

City/ PO Mt Kisco State NY Zip Code 10549

Business Telephone

Description of Action:

The Village intends to acquire the property at 1A Croton Point Avenue through eminent domain and utilize this site for its Department of
Public Works facility and other public uses. This site wiil be used to unify the public works facility, office and storage arcas. The
Viltage will house afl of its public works equipment and vehicles here as well as store its new materials including: sand, clay, item 4,
concrele, salt, dirt, wood chips; and excavated and waste materials and leaves. The new facility will include offices for DPW staff,
Water Department staff, and Parks Department staff, locker rooms, conference and training room, indoor equipment storage (for DPW
and Parks departments) and a separate central garage repair and parts storage area. The site will support all DPW aperations as well as
provide a staging area for future construction contracts. Compost and wood chips will be stored here and made available to the public.
In addition approximately 100 parking spaces will be constructed to be used as overflow parking for the Croton-Harmon train station.
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Please Complete Each Question--Indicate N.A. if not applicable

A. SITE DESCRIPTION

Physicat setting of averall project, both developed and undeveloped areas.

1.

B.

9.

Present Land Use: [:3 Urban Industrial Ej Commercial Residential (suburban) [:1 Rural (non-farm)

D Forest D Agriculture [:] Other

Total acreage of project area: 9.8 acres.

APPROXIMATE ACREAGE PRESENTLY AFTER COMPLETION
Meadow or Brushiand (Non-agriculitural) acres acres
Forested existing berms/buffer on east and north side of site LE acres — 1.0 sores
Agricultural (includes orchards, cropland, pasture, etc) acres o BCTES
Wetland (Freshwater or tidal as per Articles 24,25 of ECL) acres acres
Water Surface Area acres acres
Unvegetated {Rock, earth or fil}) 7.3 acres 5.0 acres
Roads, buildings and other paved surfaces 0.3 acres 3.7 acres
Other (Indicate type) presently-rail spur/after-screening buffer and lawn 1.2 acres 0.1 acres

What is predominant soil type(s) on project site?
a. Soil drainage: Well drained __ 100 % of site Ej Moderately well drained % of site.

DPoorly drained % of site

b. If any agricultural land is involved, how many acres of soil are classified within soil group 1 through 4 of the NYS Land
Classification System? _________acres (see 1 NYCRR 370).

Are there bedrock outcroppings on project site? D Yes [E] No
a. Whatis depth to bedrock <6 {in feat)
Approximate percentage of proposed project site with slopes:

[Moo%_839%  [“ho1s%__9% [7]15% orgreater 8__%

Is project substantially contiguous to, or contain a building, site, or district, listed on the State or National Registers of
Historic Places? Yes [E] No

Is project substantially contiguous to a site listed on the Register of Nationat Natural Landmarks? m Yes ENO
What is the depth of the water table? 7 to 12 (in feet)

Is site located over a primary, principal, or sole source aquifer? DYes E] No

10. Do hunting, fishing or shell fishing opportunities presently exist in the project area? D Yes E] No
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11.

12.

13.

14,

15,

186.

Does project site contain any species of plant or animal life that is identified as threatened or endangered? DYeS [BNO

According to;

Site visit by Village Staff

Identify each species:

Are there any unique or unusual land forms on the project site? (i;e., 'cl'i'ffs,y-d‘ unes, other geological formations?

DYes E No

Describe:

1s the project site presently used by the community or neighborhood as an open space or recreation area?

[;] Yes EE}NO

If yes, explain:

Does the present site inciude scenic views known to be important to the community?

] Yes

[Sivo

Streams within or contiguous to project area:

N/A

a. Name of Stream and name of River to which it is tributary

Lakes, ponds, wetland areas within or contiguous to project area:

N/A

b.  Size (in acres):
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17.

18.

19.

20.

Is the site served by existing public utilities? E Yes D No
a. I YES, does sufficient capacity exist to allow connection? EYes [:]No
b. if YES, will improvements be necessary to allow connection? EYes DNO

Is the site located In an agricuttural district certified pursuant to Agriculture and Markets Law, Article 25-AA, Section 303 and
3047 [Cves  [u]no

Is the site focated in or substantially contiguous to a Critical Environmental Area designated pursuant to Article 8 of the ECL,
and 6 NYCRR 6177 [m] Yes [i"_]mo

Has the site ever been used for the disposal of solid or hazardous wastes? []ves [a]no
Project Description

Physical dimensions and scale of project {fili in dimensions as appropriate).

a. Total contiguous acreage owned or controfled by project sponscr: 0 acres,
b. Project acreage to be developed: 8.8 acres initially; 8.8 acres ultimately,

c. Project acreage to remain undeveloped: 1.0 acres,

d. Length of project, in miles: N/A (if appropriate}

2. If the project is an expansion, indicate percent of expansion proposed. _ N/A %

f. Number of off-street parking spaces existing 3. proposed __ ~150

g.  Maximum vehicular trips generated per hour: 30 (upon completion of project)?

h.  If residential: Number and type of housing units:

One Family Two Family Muitiple Family Condontinium
Initfafly N/A N/A N/A N/A
Ultimately NIA N/A N/A N/A

i. Dimensions (in feet) of largest proposed structure: 24 height; 100 width; 300 tength,
J. Linear feet of Frontage along a public thoroughfare praject will eccupy is? 40 ft.

How much natural material (i.e. rock, earth, etc.) will be removed from the site? 0 tons/cubic yards,

Wil disturbed areas be reclaimed [E]Yes DNO E]N!A

a.  If yes, for what intended purpose is the site being reclaimed?

lawn and screening buffer

b. Wil topsoil be stockpiled for reclamation? E}Yes D No
€. Will upper subsoil be stockpiled for reclamation? [E] Yes D No

How many acres of vegetation (trees, shrubs, ground covers) will be removed from site? < 1 acres.
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5. Wil any mature forest {over 100 years old) or other localty-important vegetation be removed by this project?

D Yes E] No

6. If single phase project: Anticipated period of construction: months, (including demolition)

amre——

7. If multi-phased:

a. Total number of phases anticipated 2 {number)

b. Anticipated date of commancement phase 1: __Feb month 2006 year, (including demalition)
c. Approximate completicn date of final phase: ___Feb month _ 2009 vear.
d. Is phase 1 functionally dependent on subsequent phases? [:1 Yes E] Ne

8. Wiil blasting occur during construction? D Yes [ﬂ No

9. Number of jobs generated: during construction 25 : after project is complete 0 {30 employees will be relocated to site)

10. Number of jobs eliminated by this project |
11, Will project require refocation of any projects or facilities? [E] Yes m No

If yes, explain:

The Public Works facility currently located at the Croton-Harmon Train Station and the DPW and Parks and Recreation
storage areas currently located at Municipal Place, the Metro-North East Yard, the Wellfields, Black Rock Park, and the
Municipal Building will be relocated to this property.

12. 15 surface liquid waste disposal involved? E] Yes E}NO

a. If yes, indicate type of waste {sewage, industrial, etc) and amount

b, Name of water body into which effluent will be discharged

13. fs subsurface fiquid waste disposal involved? EJ Yes E—_I No  Type
14, Will surface area of an existing water body increase or decrease by proposal? DYes [;:_] No

If yas, explain:

15. Is project or any portion of project located in a 100 year Rood plain? E] Yes E]Nn
16, Will the project generate solid waste? B Yes m Mo

a. If yes, what is the amount per month? ___< | tans

b. 1f yes, will an existing solic waste facility be used? E‘] Yes D Neo

c. ifyes, give name Charles Pt Recourse Recovery Facility . location Peekskill

d. Wil any wastes not go into a sewage disposal system or into 2 sanitary landfilf? E]Yes D No
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e. If yes, explain:

Recyclables, used vehicle fluids including motor oil, transmission, antifreeze, hydrolic oil, batteries, tires. These materials will be
recycled at an off-site focation.

17. Will the project involve the disposal of solid waste? DYes E]No

a. [f yes, what is the anticipated rate of disposal? tons/month.

b. If yes, what is the anticipated site life? years.

18, Wil project use herbicides or pesticides? Dves E No

16. Will project routinety produce odors (mare than one hour per day)? DYes [i]No

20. Will project produce operating noise exceeding the local ambient noise levels? BYes E No
21. Will project result in an increase in energy use? m Yes D No

if yes, indicate type(s)

Electric, oil - any increase will be minor since this is a relocation of a presently existing facility

22. If water supply is from wells, indicate pumping capacity __IN/A, gallons/minute.
23. Total anticipated water usage per day 2000 gallons/day.
24. Does project involve Local, State or Federal funding? E] Yes D No

If yes, explain:

Local Village funds will be used to pay for property and for construction of new facility
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25. Appravals Required:
Type Submittal Date

Resalution to proceed
City, Town, Viilage Board E] Yes D No :
with eminent domain

Resolution to borrow funds

City, Town, Village Planning Board D Yes [EI No

City, Town Zoning Board E]Yes E:j No

Backflow prevention device
City, County Health Department E] Yes D No

. " ! .A 1

Other Local Agencies E Yes [:] No WAC-consistency review ———————
Metra-North

Other Regional Agencies E Yes No
New York State Dept of

State Agencies E:] Yes [j No
State

Federal Agencies [:3 Yes E] Ne

C. Zoning and Planning Information

1. Does proposed action involve a planning or zoning decision? DYes [ﬂ No
If ¥es, indicate decision required:
[j Zoning amendment D Zoning variance D New/revision of master plan E] Subdivision
Site plan D Special use permit D Resource management plan E] Gther
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2.

6.

8.

9.

What is the zoning classification(s} of the site?

Light Industriai

What is the maximum potential development of the site if develaped as permitted by the present zoning?

several warehouse buildings up to 213,00 sq feet in total based on floor/area ratio in zoning code

What is the proposed zoning of the site?

N/A

What is the maximum potential development of the site if developed as permitted by the proposed zoning?

N/A

Is the proposed action consistent with the recommended uses in adopted local land use plans? m Yes D No

What are the predominant land use(s) and zoning classifications within a % mile radius of proposed action?

Light Industrial, Waterfront Development, Commercial C-2, Residential RA-5, Limited Office O-1, Residential RB

ts the proposed action compatible with adjoining/surrounding land uses with a % mile? [E]Yes D No

If the proposed action is the subdivision of fand, how many lots are proposed? IN/A

a.  What is the minimum lot size proposed?
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10. Will proposed action require any autharization(s) for the formation of sewer or water districts? D Yes E] No

17, Will the proposed action create a demand for any community pravided services (recreation, education, pofice, fire protection?

E] Yes D No  Fire pratection of new
building,
a. If yes, is existing capacity sufficient to handle projected demand? E Yes D No
12. Will the proposed action result in the generation of traffic significantly above present levels? [:] Yes E] No
a. If yes, is the existing road network adequate to handle the additional traffic. DYes . No

D. Informational Details

Attach any additional information as may be needed to clarify your project. If there are or may be any adverse impacts
associated with your proposal, please discuss such impacts and the measures which you propose to mitigate or avoid them.

€. Verification
1 certify that the information provided above is true to the best of my knowledge.

Applicant/Sponsar Name Richard F. Herbek Date 2-6-06

Signature

Title  Village Manager

I€ the action is in the Coastal Area, and you are a state agency, complete the Coastal Assessment Form before proceeding with this
assessment.
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PART 2 -PROJECT IMPACTS AND THEIR MAGNITUDE
Responsibility of Lead Agency

General Information (Read Carefully)

H

{

!
2!

In completing the form the reviewer should be guided by the question: Have my responses and determinations been
reasonable? The reviewer is not expected 1o be an expert environmental analyst. )

The Examples provided are to assist the reviewer by showing types of impacts and wherever possible the threshold of
magnitude that would trigger a response in column 2. The examples are generally applicable throughout the State and for
most situations. But, for any specific project or site other examples and/or lower thresholds may be agpropriate for a
Potential Large impact response, thus requiring evaluation in Part 3.,

The impacts of each project, on each site, in each locality, will vary. Therefare, the examples are illustrative and have been
offered as guidance. They do not constitute an exhaustive list of impacts and thresholds to answer each question.

The number of examples per question does nof indicate the impostance of each question.

in identifying impacts, consider long term, short term and cumulative effects.

Instructions (Read carefully)

a.
b.

C.

Answer each of the 20 questions in PART 2. Answer Yes if there will be any impact.

Maybe answers should be considered as Yes answers.

if answering Yes to a question then check the appropriate box(column 1 or 2)to indicate the potential size of the impact. i
impact threshold equals or exceeds any example provided, check column 2. If impact will occur but threshold is lower than
example, check column 1.

Identifying that an Impact wili be potentially large (column 2) does not mean that it is also necessarily significant. Any
large impact must be evaluated in PART 3 to determine significance. Identifying an impact in column 2 simply asks that it
be looked at further.

If reviewer has doubt about size of the impact then consider the impact as potentially large and proceed tc PART 3.

If a potentially large impact checked in column 2 can be mitigated by change(s) in the project to a small to moderate
impact, also check the Yes boxin column 3. A Noresponse indicates that such a reduction is not possible. This must be
exptained in Part 3,

1 2 3
Smallto Potential Can Ilmpact Be
Moderate Large Mitigated by

Impact Impact Project Change

fmpact on Land

1. Will the Praposed Action result in a physical change to the project

site?

NO D YES E]

Examples that would apply fo column 2
« Any construction on slopes of 15% or greater, (15 foot

rise per 100 foot of length), or whare the general siopes
in the project area exceed 10%.

. Construction on land where the depth to the water table
is less than 2 feel.

. Construction of paved parking area for 1,000 or more D Yes mNo
vehicles.
’ Construction on land where bedrock is exposed or

generally within 3 feet of existing ground surface.

. Construction that will continue for more than 1 year or
involve more than one phase or stage.

OE000 O
B o R B s R
U
x

. Excavation for mining purposes that would remove
more than 1,000 tons of natural material {i.e., rock or
s0il) per year.
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«  Construction or expansion of a santary fandfiti,
+  Construction in a designated fioodway.

«  Otherimpacts:

1
Small o
Moaderate
impact

™
1
O

2
Potential

~ Large

Impact

]
EI
-

3
Can lmpact Be
Mitigated by
Project Change

DYes E]No-
E}Yes DNO
mYes mNo

Will there be an effect to any unique or unusual land forms found on
the site? (i.e., cliffs, dunes, geological formations, etc.)

E:]NO [:]YES

«  Specific land forms:

mYes DNG

Impact on Water

Will Proposed Action affect any water body designated as protected?
(Under Articles 15, 24, 25 of the Environmental Conservation Law,
ECL)

E;]NO [:jYES

Examples that would apply to column 2
«  Developable area of site contains a protected water body.

+  Dredging more than 100 cubic yards of material from channe! of
a protected stream,

+  Extsnsion of utility distribution facilities through a protected water
body.

+  Construction in a designated freshwater or tidal wetland.

+  Qtherimpacts:

OO0 O OO

010

a0 0O

Yes D No
E] Yes [:i No

DYes mNo

mYes D No
DYes mNc

Will Proposed Action affect any non«protected'existing or new body of
water?

[x]no []ves

Examples that would apply to column 2
« A 10% increase or decrease In the surface area of any body of
water or more than a 10 acre increase or decrease.

«  Construction of a body of water that exceeds 10 acres of surface
area.

«  Other impacts:

£l

I

E]Yes []No
BYes DNO
DYes DNo‘
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Will Proposed Action affect surface or groundwater quality or
guantity?

DNO EYES

Exampies that would apply to column 2

.

Proposed Action will require a discharge permit.

Propesad Action requires use of a scurce of water that does not
have approval to serve proposed (project) action.

Proposed Action requires water supply from wells with greater
than 45 gallons per minuls pumping capacity.

Construction or oparation causing any contamination of a water
supply system.

Proposed Action will adversely affect groundwater.

Liguid effluent will be conveyed off the site to facilities which
presently do not exist or have inadequate capacity.

Proposed Action would use water in excess of 20,000 gallons
per day.

Proposed Action will lixely cause siltation or other discharge inlo

an existing body of water to the extent that there will be an
obvious visual contrast to natural conditions.

Proposed Action will require the storage of petroleum or
chemical products greater than 1,100 gallons.

Proposed Action will allow residential uses in areas without
water and/or sewer services.

Proposed Action locates commercial and/or industrial uses
which may require new or expansion of existing waste treatment
and/or storage facilities. '

QOther impacts:

1

Small to
Moderate
Impact

O oopog O0O0O0ooQg o

2

Potential
Large
impact

O OoO& O00000 00

3

Can impact Be
Mitigated by
Project Change

D Yes
D Yes

DYes

[ves
D Yes

D Yes
[ Ives

[ ves
e
D Yes
DYes

no
DNO

DNO
o
E]No

Cne
Cdno

DNO
E]No
BNO

No
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Will Proposed Action alter drainage flow or patterns, or surface water
runoff?

E‘] NO DYES

Examples that would apply to column 2
+  Proposed Action would change flood water flows

+  Proposed Action may cause substantial erosion.
+  Proposed Action is incompatible with existing drainage patterns.

+  Proposed Action will allow development in a designated
fioodway.

+  QOtherimpacts:

1
Small to
Moderate
Impact

O OO0on

2
Potential
Large
Impact

O oooad

3
Can Impact Be
Mitigated by
Project Change

M ves Do
DYes E]No
Yes DNO
DYes []No

[:]Yes DNO

IMPACT ON AIR
Will Proposed Action affect air quality?
E] NO m YES

Examples that would apply to column 2

+  Propesed Action will induce 1,000 or more vehicle trips in any
given hour.

*  Proposed Action will result in the incineration of more than 1 ton
of refuse per hour.

«  Emission rate of total contaminants will exceed 5 ibs. per hour
or a heat source producing more than 10 miltion BTU's per
hour.

«  Proposed Action will aliow an increase in the amount of land
committed to industrial use,

«  Proposed Action will allow an increase in the density of
industrial development within existing industrial areas.

«  (Otherimpacts:

OO0 OO0

oo ooao

EYes DNo
BYes( DNO
DYes DNO

E!Yes BNU
[:!Yes No
BYes mNo

IMPACT ON PLANTS AND ANIMALS

Will Proposed Action affect any threatened or endangered species?
E] NO D YES

Examples that would apply to column 2

+  Reduction of ong or mare species listed on the New York or
Federal list, using the site, over or near
the site, or found on the site.
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Removal of any portion of a critical or significant wildlife habitat.

Application of pesticide or herbicide more than twice a year,
other than for agricultural purposes.

Otherimpacts:

1
Smali to
Moderate
impact

i
]

]

2
Potential
Large
Impact

[
]

£l

3
Can impact Be
Mitigated by
Project Change

DYes DNO
mYes DNO

DYes No

9.  Will Proposed Action substantially affect non-threatened or non-
sndangared specles?

[ejvo  [Jves

Examples that would apply to column 2

Proposed Action would substantially interfare with any resident
or migratory fish, shelifish or wildlife species.

Proposed Action requires the removal of more than 10 acres of
mature forest {over 100 years of age) or other (ocally imporiant
vegetation.

Other impacts:

n

O O

[:]Yes DNo
DY@S [:]Nn

DYES [::]NO

IMPACT ON AGRICULTURAL LAND RESQURCES

10. Wilt Proposed Action affect agricultural 1and resources?

L DYES

Examples that would apply to column 2

The Proposed Action would sever, ¢ross or limit access to
agricultural land (includes cropland, hayfields, pasture, vineyard,
orchard, etc)

Construction activity would excavate or compact the soil profile of
agricultural land.

The Proposed Action would irreversibly convert more than 10

acres of agricultural land or, if located in an Agricuitural District,
more than 2.5 acres of agricultural land,
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The Proposed Action would disrupt or prevent installation of
agricultural land management systems {e.g., subsurface drain
lines, outlet ditches, strip cropping); or create a need for such
measures (e.g. cause a farm field to drain poorly due to
increased runoff).

Other impacts:

1

Small to
Moderate
Impact

O

]

2
Potential
Large

Impact

O

3
Can Impact Be
Mitigated by
Project Change

DYes D No

DYes DNO

IMPACT ON AESTHETIC RESOURCES

11. Will Proposed Action affect aesthetic resources? (if necessary, use
the Visual EAF Addendum in Section 617.20, Appendix B.)

[xino [Jres

Examples that would apply to column 2

Proposed land uses, or project components cbviously different
from or in sharp contrast to current surrounding land use
patterns, whether man-made or natural.

Proposed land uses, or project components visible to users of
aesthetic resources which will eliminate or significantly reduce
their enjoyment of the aesthetic qualities of that resource.

Project components that will result in the elimination or
significant screening of scenic views known to be important to
the area.

Other impacts:

O o O d

B 0 O o

DY@S DNO
DYes DNO
E]Yes DNO

DYES EE No ,

IMPACT ON HISTORIC AND ARCHAEOLOGICAL RESCURCES

12. Will Proposed Action impact any site or structure of historic,
prehistaric or paleontological importance?

E.'] NO E] YES

Examptes that would apply to column 2

Proposed Action occurring wholly or partially within or
substantially contiguous to any facility or site listed on the State
or Nationat Register of historic places.

Any impact to an archaeological site or fossil bed located within
the project site.

Proposed Action will occur in an area designated as sensitive
for archaeological sites on the NYS Site Inventory,
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1 2 3

Smalito Potential Can impact Be
Moderate "~ Large Mitigated by
Impact Impact Project Change

*  Otherimpacts: D ‘ [:] DYes E]No

IMPACT ON OPEN SPACE AND RECREATION

13. Wili proposed Action affect the quantity or quality of existing or future
open spaces or recreational opportunities?
E] NO D YES

Examples that would apply to column 2
+  The permanent foreclosure of a future recreational opportunity,

[:]Yas BND
DYes DNO

+ A maijor reduction of an open space important to the community.

OO0
OO0

«  (Other impacts:

DYes [:]Nc .

IMPACT ON CRITICAL ENVIRONMENTAL AREAS

14, Will Proposed Action impact the exceptional or unique
characteristics of a critical environmental arsa (CEA) established
pursuant to subdivision BNYCRR 617.14(g)?

E] NO D YES )

List the environmental characteristics that caused the designation of
the CEA,

The project area lies within the CEA designated by Westchester County (Hudson River Shoreline) because it lies between the
Hudson River shoreline and Route 9. However, the project area lies east of the Half Moon Bay condominium complex and east
of the Metro North train tracks and west of Route 9. Construction of the DPW facility and the proposed uses will have little or
1o impact to the Hudson River,

Examples that would apply to column 2
»  Proposed Action to locate within the CEA?

DYes [:lNo
[:]Yes DNO

DNO
[:]Yes DNO
DYes DNo

+  Proposed Action will resulf in a reduction in the quantity of the
resource?

+  Proposed Action will result in a reduction in the quality of the
resource?

+  Proposed Action will impact the use, function or enjoyment of the
Tesource?

O O000
OO0 00
o

»  Otherimpacts.
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IMPACT ON TRANSPORTATION

15. Will there be an effect to existing transportation systems?

16.

17.

[«]NO ] ves

Examples that would apply to column 2

«  Alteration of present patterns of movement of people and/or
goods,

+  Proposed Action will result in major traffic problems.

«  Other impacts:

1
Smatito
Moderate
Impact

OO

2
Potential
Large
Impact

[

o

3
Can Impact Be
Mitigated by
Project Change

Elves Elno

mYes DNO
mYes DNO

IMPACT ON ENERGY

Will Proposed Action affect the community's sources of fuel or
energy supply?

[=]no fJves

Examples that would apply to column 2
*  Proposed Action will cause a greater than 5% increase in the
use of any form of energy in the municipality.

+  Proposed Actian will require the creation or extension of an
energy transmission or supply system to serve more than 50
single or twa family residences or to serve a major commercial
or industrial use.

»  Otherimpacts:

0O o

BYBS Ejl;lo
DYes mNo

DYes D No

NOISE AND ODOR IMPACT

Will there be objectionable odors, noise, or vibrafion as a result of
the Proposed Action?

[Flno [Jves

Examples that would apply to column 2
*  Blasting within 1,500 feet of a hospital, schoo! or other sensitive
facility.

+  Qdors will ocour routinely (more than one hour per day).

+  Propesed Action will produce operating noise exceeding the
local ambient noise levels for noise outside of structures.

«  Proposad Action will remove natural barriers that would act as a
noise screen.

«  Other impacts;

O OO0 O

00 00 0

DYes []No

UYes E]No
DYes mNo

DYes BNQ
mYes No
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IMPACT ON PUBLIC HEALTH

18. Will Proposed Action affect public health and safety?

19.

E]No DYES

Proposed Action may cause a risk of explosion or release of
hazardous substances (i.e. oil, pesticides, chemicals, radiation,
ete.} in the event of accident or upset conditions, or there may be
a chronic low level discharge or emission.

Proposed Action may result in the burial of “hazardous wastes”
in any form (i.e. toxic, poisonous, highly reactive, radioactive,
ireitating, infectious, etc.)

Storage facilities for one million or mere gallons of liquefied
natural gas or other flammabie liquids.

Proposed Action may result in the excavation or other
disturbance within 2,000 feet of a site used for the disposal of
solid or hazardous waste.

Other impacts:

1
Smallto
Moderate
Impact

£

O oo o

Z
Potential
Large
impact

E'!

0 O

I I

3

Can Impact Be
Mitigated by
Project Change

DYes

DYes

DYes
mYes

DYes

E]No

[ne

DNO
BND

DNO

IMPACT ON GROWTH AND CHARACTER
OF COMMUNITY OR NEIGHBORHOOD

Will Proposed Action affect the character of the existing community?

ENO DYES

Examples that would apply to column 2

The permanent population of the city, town or village in which the
project is located is likely to grow by more than 5%.

The municipal budget for capital expenditures or operating
services will increase by more than 5% per year as a result of
this project.

Propesed Action will conflict with officially adopted plans or
goals.

Proposed Action will cause a change in the density of fand use.

Proposed Action will replace or eliminate existing facilities,
structures or areas of historic importance to the community.

Bevelopment will creale 2 demand for additional cormmmunity
services (e.g. schools, police and fire, efc.)
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DYes
DYes

DY&S

mYes
DYes

m‘f'es




+  Proposed Action will set an important precedent for future
projects.

+  Proposed Action will create or eliminate employment.

«  QOtherimpacts:

1
Smalito
Moderate
Impact

]

[
[

2 3

Potentiat Can Impact Be
Large Mitigated by
Impact Proiect Change

E:] DYes DNO

[3 DYes DNO
D DYes DNO

20. Isthers, or is there likely to be, public controversy felated 1o potential
adverse snvironment impasts?
[:-:] NO DYES

If Any Action in Part 2 Is Identified as a Potential Large lmpact or If you Cannot Determine the Magnitude of

Impact, Proceed to Part 3
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Part 3 - EVALUATION OF THE IMPORTANCE OF IMPACTS

Responsihility of Lead Agency

Part 3 must be prepared if one or more impact(s) is considerad to be potentially large, even if the impact(s) may
be mitigated.

Instructions (If you need more space, attach additional sheats)
Discuss the following for each impact identified in Column 2 of Part 2
1. Briefly describe the impact.

2. Describe (If applicable) how the impact could be mitigated or reduced to a smalt to moderate impact by
project change(s).

3. Based on the information available, decide if itis reasonable to conclude that this impact is important.
To answer the question of importance, consider:

I The probability of the impact occurring

! The duration of the impact

[ its irreversibility, including permanently lost resources of value
[ Whether the impact can or will be controlied

I The regional consequence of the impact

I Its potential divergence from local needs and goals

T Whether known objections to the project relate to this impact.

Question 5 - Will proposed action affect surface or groundwater quality or quantity.
The DPW facility will require the storage of petroleum. The Village will comply with all New York State and
Westchester County regulations regarding the construction of petroleum storage tanks,
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Village of Croton-on-Hudson
COASTAL ASSESSMENT FORM
A. INSTRUCTIONS (Pleasc print or type all answers)

1 Applicants, or in the case of divect actions (city, town, village) agencies, shall complete this CAF
Jfor proposed actions which are subject to the consistency review law. This assessment is intended to supplement
other information used by a (city, town, village)} agency in making a determination of consistency.

2. Before answering the questions in Section C, the preparer of this form should review the policies and
explanations of policy contained in the Local Waterfront Revitalization Program (LWRP), a copy of which is on
Jile in the (city, town, village) clerk’s office. A proposed action should be evaluated as to its significant beneficial
and adverse effects upon the coastal area.

3. If any question in Section C on this form is answered "yes”, then the proposed action may affect the
achievement of the LWRP policy standards and conditions contained in the consistency review law. Thus, the action
should be analyzed in more detail and, if necessary, modified prior to making a determination that it is consistent
to the maximum extent practicable with the LWRP policy stardards and conditions. If an action cannot be certified
as consistent with the LWRP policy standards and conditions, it shall not be undertaken.

B. DESCRIPTION OF SITE AND PROPOSED ACTION
L. Type of (city, town, village) agency action (check appropriate response):

(a)  Directly undertaken (e.g. capitaf construction, planning activity, agency regulation, land
transaction) _ ¥

{(b)  Financial assistance (e.g. grant, loan, subsidy)

(c) Permit, approval, license, certification

(d) Agency undertaking action:

2. Describe nature and extent of action: _Condemnation of property at 1A Croton Point

Avenue through eminent domain and construction of facility for DPW and other

Village uses at site

3. Location of action: 1A Croton Point Avenue
Street or Site Description
4. Size of site: 9.8 acres
5. Present land use: Former site of waste transfer station
6. Present zoning classification: _Light industrial
7. Describe any unique or unusual land forms on the project site (i.e. bluffs, dunes, swales, ground
depression, other geological formations): none
none
8. Percent of site which contains slopes of 15% or greater: 8%

9. Streams, lakes, ponds or wetlands existing within or contiguous to the project area:



')

{H Name

Size (in acres)

10.  If an application for the proposcd action has been filed with the (city, town, village) agency, the
following information shall be provided:

(a)  Namc of applicant; Village of Croton on Hudson

(b) Mailing address: 1 Van Wyek Street

(c} Telephone number: Area Code ((914-27)4848
(d) Application mumber, if any:

11.  Will the action be directly undertaken, require funding, or approval by a state or federal agency?

Yes No v If yes, which state or federal agency?

COASTAL ASSESSMENT (Check either “Yes" or "No" for each of the following questions)

YES NO
1. Will the proposed action be located in, or contiguous to, or have
a potentially adverse effect upon any of the resource areas identified
on the coastal aTea MAP ....vivcev et o ___( _____
it yes, answer a-d )
(a) Significant fish or wildlife habitats?......ccovime v e,
{b) Scenic resources of local or statewide significance?.........cooeene o
(¢) Important agricultural 1ands?.........ccivvicncirn s e
(d) Natural protective features in an crosion hazard area%...............
If the answer to any question above is yes, please explain in
Section I any measures which will be undertaken to nitigatc any
adverse effects.
YES NO
2. Will the proposed action have a significant effect upon:
(a) Commercial or recreational use of fish and wildlife resources?... _ .
{b) Scenic quality of the coastal environment?............ccoco v s
(c) Development of future, or existing water dependent uses?.......... v
(d) Opcration of the State's major ports?... ..o ~ v
(¢) Land or water uses within a small harbor area?......c.cooin v
(f) Stability of the shoreline?........oooveii e Lt
{g) Surface or groundwater qUAlItY? ..o _ v
(h) Existing or potential public recreation opportunities?.........cooeeee ¢
(1) Structures, sites, or districts of historic, archeological or
cultural significance to the (city, town, village), State or
DALEON?. cvveeeieeer st aesbinseaiseearssessseteber e ars st et v e s sesseeserassesenatnen ain v
YES NO
3. Will the proposed action involve or result in any of the following:
(a) Physical alteration of land along the shoreline, land under
Water OF COASTAl WALETS . ....co.vvvvsersieseeiserinessssssrssrcsssiereasinsanassnes B v/
(b) Physical alteration of two (2) acres or more of land located
clsewhere in the coastal A1ea7.........coovveerurceeiieerrcrnsisnsesnareresseneens Y
(c) Expansion of existing public services or infrastructure in
undeveloped or low density arcas of the coastal area’................ . v
(d) Energy facility not subject to Article VII or VIII of the Public
SEIVICE LAWY oiiiiiiniiinsicticsimieeees astissae s cescraesmastscseensnss ersnasanassananes ) v




() Reduction of existing or potential public access to or along the

SHOTET ettt ca ettt sea s b te s sranre e e ene et he e eeene e ’
(g) Sale or change in usc of publicly-owned lands located on the
shoreline or under Water? ..o e v
(h) Development within a designated flood or crosion hazard arca? na
(1) Development on a beach, dune, barricr island or other natural
feature that provides protection against flooding or erosion?..... v
(j) Construction or reconstruction of erosion protective structures? v
(k) Diminished surface or groundwater quality?........ccoooveeeimecrnnnne v
{I} Removal of ground cover from the site?.........ccov i vnivinnenirnens R
YES NO
Project
(a) Is project to be located adjacent to shore, if yes answer 1-7: v
I Will water-related recreation be provided?.........cooiein. o

3 Docs the project require a watcrtrcmt EIREcY SOURUPTU

4 Will it supplant & recreational or maritime usc?.................

5 Do essential public services and facilities presently exist
at or near thc SIEET .ttt e

(b) If the project site is publicly owned:

1 Will the project adversely affect the
level and types of public access to water-related recreation

resources and facilities? ... o L
2 Iflocated in the foreshore, will access to those and
adjacent lands be pmv:ded? .....................................................
3 Will it involve the siting and construction of major
ENEIEY FACHHEIEST . ovuvremveerir e et ee et senecesnnene v
4 Will it involve the discharge of effluent from major steam
clectric gencrating and industrial facilitics into coastal
FACHTTEIES 2 vt et re b et ns e v
(¢) Is the project site presently used by the community
neighborhood as an open space or recreation area?........ocoooenn. ey
{d) Does the present site offer or include scenic views or vistas
known to be important {0 the communify?......cccvvevcmvenrnenn R
(e) Ts the project site presently used for commercial fishing or fish
PIOCESSIE T . veeeveecerveveessoesssessassess s sssenssasnss e ssenssesset e ssssbssssssen v
{f) Will the surface area of any waterways or wetland area be
increased or decreased by the proposals?......civevicivonniennn Y
{g) Does any mature forest (over 100 years old) or other locally
important vegetation exist on this site which will be removed
DY the PIOJECIT. cvuiuirieerisrenrirnssererestsesacsstressesesresssussesonsesansesssssnes v
{h) Will the project involve any waste discharges into coastal /
WALETST 1ot ietiritestsisiee e et nme e betor e see s ams b eme st s sae st et srsebesusenssraana
(i} Does the project involve surface or subsurface liquid waste
ISPOSALT .ottt e e ss e sbe s e v

(i) Does the project involve transport, storage, treatment or
disposal of solid waste or hazardous materials?....c....cccoceunnrnnn, v



(k) Does the project involve shipment or storage of petroleum
PROAUCEST. oo e b et e Y
(1) Does the project involve discharge of toxic, hazardous .
substances or other pollutants into coastal waters?................ v
(m) Docs the project involve or change existing ice management

(n) Wm the project affect any arca designated as a tidal or
freshwater Wetland?.........o..ovveerecuieeiencsieresseresnessnt e ssesas s e Y

{0) Will the project alter drainage flow, patterns or surface water /
runoff on or from the Sie?... ..o e
() Will best manag,ement practmee be utilized to control storm

() thl the project utilize or affect the gnality or quantity of sole
source or surface water supplies?. ...,

(r) Will the project cause emissions which exceed federal or state
air quality standards or generate significant amounts of /
nitrates or SUIFALES? ...t e

D. REMARKS OR ADDITIONAL INFORMATION (Add any additional sheets necessary to complete this form.)

Part C

Question 4 Letter (b) number 2. The project is not located in the foreshore.

Question 4 Letter (k) - Although the proposed DPW facility will require the storage of petroleum the
Village will comply with all New York State and Westchester County regulations regarding the
construction of petroleum storage tanks.

Question 4 Letter (p) Best management practices will be utilized to control storm water runoff into
coastal waters. Answering yes to this question should not trigger further review.

If assistance or further information is needed to complete this form, please contact the Village Engineer at (914)
271-4783.

Preparer's Name: JaNine King Telephone Number: (914y271-4848
Title: Assistant to Village Manager Agency: CrofononHudson  Dyaeo 2-6-06
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This is a printer friendly version of an article from the The Journal News.
To print this article open the file menu and choose Print.

Buyout of Croton waste facility estimated
to cost $5M

By ROBERT MARCHANT
THE JOURNAL NEWS
(Original Publication: April 18, 2006}

CROTON-ON-HUDSON — The village is moving ahead with plans to buy an old waste-transfer facility after
an appraisal showed the property could be acquired for roughly $5 mitlion — far lower than numbers
circulated during the recent election campaign.

"Five millicn is a doable number," said Mayor Greg Schmidt, and the village Board of Trustees has agreed
to hire a special attorney who can work out a plan to condemn the ofd Metro-Enviro site north of the village
train station and acquire it with public funding. Village Attorney Marianne Stecich recently told the village
board a gualified appraisal put the vatue of the land “very comfortably under five million doflars.”

The waste-transfer facility, which has been mired in controversy for the past five years as community
efforts to permanently close it have intensified, was again the source of rancor during the past efection
season. The Democratic candidates running for office, incumbent Charles Kane and Ann Gallelli, a former
trustee, said public acquisition could cost tens of millions of dotlars. Democrats swept the election, and the
Republican candidates felt their opponents claim that the process would cost $30 million or mare was
unfair. Campaign mailers sent out by the Democrats discussed the possibility of "bankruptcy” related to
the eminent-domain proceedings.

T think people succumbed to scare tactics,” said Jim Steinberg, a Republican who lost his seat in the
election.

Schmidt, who led a Republican majority on the board until the recent election, agreed. "1 think the public
was misinformed,” he said.

But Kane defended the Democratic message.

"It was valid,” he said. "I don't feei there were any scare tactics at all. We brought out the uncertainty that
can arise in the process. The initlal appraisal will not be the final number. It's still early in the process.”

Kane said different appraisals using different methods of evaluation would likely yield other estimates for
the value of the 10-acre site during the eminent-domain proceedings, and it was difficult to say which ane
would be selected by a court. He said it was important for residents to know what the process could entail.

The village board could hire an eminent-domain specialist in about a month.

http://www thejournalnews.com/apps/pbes.dll/article?AID=/20060418/NEWS02/60418030...  5/5/2006
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LEGAL NOTICE
VILLAGE OF CROTON-ON -HUDSON, NEW YORK

A scoping session will be held on April 3, 2006 at 8:00 p.m. at the Stanley H. Kellerhouse
Maunicipal Building, One Van Wyck Street, Croton-on-Hudson, New York, to determine which
issues should be studied in the environmental review, pursuant to the State Environmental
Quality Review Act, of the possible (1) acquisition by the Village, through eminent domain, of
LA Croton Point Avenue, (2) relocation of the Department of Public Works facility to said site,
and (3) use of said site for DPW and other municipal purposes.

 Marparet Keesler
Village Clerk
271-4848

Dated: 3/14/06
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Case 2:05-cv-02338-JAP-MCA  Docurment19  Filed 03/15/2006 Page 10f2

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

THE NEW YORXK, SUSQUEHANNA

AND WESTERN RAILWAY CORE.,
Plaintiff,
v. . CIVIL ACTION NO. 05-2338 (JA®)
THE CITY OF PATERSON,
ORDER
Defendant.

Before the Court is & Motion for Summary Judgment and for a Permanent Injunction i;ﬂcd
by Plaintiff, the New York, Susquehanna and Western Rajlway Corp., on or about Jawary 30,
2006. Defendant, the City of Paterson, filed a letter in response to this Motion but did! not
subsmntively oppase Plaintiff’s motion. Accordingly, the Court having reviewed the parties’
written subruissions and for good cause having been shown, IT 18

ON this 14 day of March, 2006,

ORDERED that Plaintiff's Motton for Suramery Judgmenf is GRANTED; a1d

FURTHER ORDERED that Plajntiff*s Motion for & Permagent Injunction s
GRANTED. Defendant is hereby (1) prohibited from stopping and/or iz\.terfering with the
constmction and/or operation of Plaintift's ransioad facility on River Street within the City of
Paterson; (2) enjoined from requiring Plaintiff to appear before its planning o zoning boards

regarding this ﬁtciiity; (3) enjoined from demanding any fes from Plaintiff with rega-d to the



Case 2:05-.cv-02338-JAP-MCA  Document 19 Filed 03/15/2006 Page 2 of 2

trangload facility; and (4) enjoined from bringing further legal or adminisﬁratlive actions to
impede or stop the coﬁstruction and operation of the transload facility; and

FURTHER ORDERED that nothing contained herein shall impede the abili'y of
Defendant, the City of Patepgon, to enforce its rights in accordance with all applicable statutes,
regulations, and controlling case law; and

FURTHER ORDERED that this matter is hereby closed.

S0 ORDERED.
Js/ JOEL A, PISANO
United States District Juilge
Original: Clerk
o Judge Atleo
All Pazties
File



UNITED STATES DISTRICT COURT . ada\
SOUTHERN DISTRICT OF NEW YORK - \Eﬁ i

BUFFALO SOUTHERN RAILROAD, INC,,

Plaintiff;.
- against - AFFIDAVIT OF
DANIEL M. MEEHAN
VILLAGE OF CROTON-ON-HUDSON; GREGORY . CIVIL ACTION NO.:

SCHMIDT, as Mayor of the Village of Croton-on-Hudson;

‘DANIEL O'CONNOR, P.E., as Engineer and Building Inspector « -
for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as juégﬁ M@Mﬁh@ﬁ
Manager of the Village of Croton-on-Hudson; THOMAS )

P. BRENNAN, as Trustee on the Village Board of Trustees;

CHARLES A. KANE, as Trustee on the Village Board of g% % W - 5 5
Trustees; ANN GALLELLI, as Trustee on the Village Board of 06 C ® 37
Trustees; LEO A. W. WIEGMAN, as Trustee on the Village '

Board of Trustees; CHRIS KEHOE, as member of the Village

Plananing Board; VINCENT ANDREWS, as member of the

Village Planning Board; FRANCES ALLEN, as member of the

Village Planning Board; ROBERT LUNTZ, as member of the

Village Planning Board; KATHLEEN RIEDY, as member of the

Village Zoning Board of Appeals; RHODA STEPHENS, as

member of the Village Zoning Board of Appeals; RUTH

WAITKINS, as member of the Village Zoning Board of Appeals;

WITT BARLOW, as member of the Village Zoning Board of

Appeals; and PAUL ROLNICK, as member of the Village

Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF SNSNBAGA ) ss.
CAayucH

Daniel M. Meehan, being duly sworn, deposes and says:
1. I am the Vice President of Hanson Aggregates New York, Inc. (“Hanson
Aggregates™) and I submit this affidavit in support of Buffalo Southern Railroad, Inc.’s

(“BSOR”) application for a temporary restraining order and motion for a preliminary injunction.



2. [ am familiar with this matter because I am aware of BSOR’s track and transload
facility (the “Transload Facility”) in the Village of Croton-on-Hudson (the “Village” or
“Croton™).

3. Transload facilities like BSOR's are of great interest and value to businesses like
Hanson Aggregates because they provide companies with an additional option for transportation
and distribution of their materials and products in interstate commerce. Hanson Aggregates has
been looking for a rail transportation option into the lucrative Westchester County market for
quite some time.

4. BSOR’s Transload is of particular interest to Hanson Aggregates because it can
transport its typically bulky and heavy products to the Westchester County market more easily
and cheaply by rail, rather than by truck.

5. As a result, Hanson Aggregates and BSOR have discussed the possibility of it
shipping commodities by rail to the Transload Facility in Croton.

6. Hanson Aggregates’ commodities that would be handled at the Transload Facility
would simply be transferred between rail and trucks and then moved to an offsite destination(s).

7. There would be no processing of Hanson Aggregates’ commodities at the
Property.

8. I have informed Albert Feasley, the Vice President of Operations for BSOR, that
Hanson Aggregates is interested in a possible arrangement and/or a long-term agreement to
transport and transload aggregates to the Transload Facility, but that Hanson Aggregates is
unwilling to consider such an agreement given the uncertainty created by the Village’s public

attempts to condemn and/or shut down the Transload Facility.



9. Hanson Aggregates needs to have certainty and regularity in the shipment of its
products in order to service its customers, and thus sustain its livelihood.

10.  If BSOR cannot guarantee reliable and consistent seﬁice, it will be too unreliable
to be a viable transportation option for Hanson Agpregates and other businesses.

11.  Also, Hanson Aggregates would have to make significant capital expenditures in
order to utilize the Transload Facility; therefore, certainty and regularity in the shipment of
products is crucial.

12 If Hanson Aggregates were to enter into an agreement with BSOR to ship
commodities to the Transload Facility and the Village condemned or shut down the Transload
Facility, Hanson Aggregates would lose the ability to use BSOR and its Transload Facility. Asa
result, Hanson Aggregates would have to cancel its transportation arrangements with BSOR and
use other carriers instead—most likely truck carriers. Hanson Aggregates would also lose the
capital expenditure it made in utilizing the Transload Facility in the first instance.

13, If that occurred, regardless of whether the Transload Facility reopened at some

point in the future, Hanson Aggregates would be unlikely to return to BSOR as it is costly and

difficult logistically to switch back and forth bet®éen rail and truc tra?sportation.

Daniel M. Meehan

Sworn to before me this 11th
day of May 2006

T £, Vora

Notary Public U

THOMAS A, JONES :
fiotary Public 1 the State of New York
No. 4638648

palified i Cayuga County
c::m?mssmn Expires Nov. 30 2000



UNITED STATES DISTRICT COURT ( g
SOUTHERN DISTRICT OF NEW YORK ' ot

BUFFALO SOUTHERN RAILROAD, INC,,

Plaintiff,
JOSEPH RUTIGLIANO
VILLAGE OF CROTON-ON-HUDSON; GREGORY CviL ACTION NO.:

SCHMIDT, as Mayor of the Village of Croton-on-Hudson; o .
DANIEL O'CONNOR, P.E., as Engineer and Building Inspector J udge MCM&hOﬁ
for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as

Manager of the Village of Croton-on-Hudson; THOMAS

P. BRENNAN, as Trustee on the Village Board of Trusiees; Cw 37 5 5
CHARLES A. KANE, as Trustee on the Village Board of 0 6 » » -
Trustees; ANN GALLELLI, as Trustee on the Village Board of

Trustees; LEO A. W, WIEGMAN, as Trustee on the Village

Board of Trustees; CHRIS KEHOE, as member of the Village

Planning Board; VINCENT ANDREWS, as member of the

Village Planning Board; FRANCES ALLEN, as member of the

Village Planning Board; ROBERT LUNTZ, as member of the

Village Planning Board; KATHLEEN RIEDY, as member of the

Village Zoning Board of Appeals; RHODA STEPHENS, as

member of the Village Zoning Board of Appeals; RUTH

WAITKINS, as member of the Village Zoning Board of Appeals;

WITT BARLOW, as member of the Village Zoning Board of

Appeals; and PAUL ROLNICK, as member of the Village

Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF NASSAU  )ss.:

Joseph Rutigliano, being duly sworn, deposes and says:
1. 1am a member of Coastal Distribution, LLC (“Coastal”) and I submit-this affidavit
in support of Buffalo Southern Railroad, Inc.’s (“BSOR”) application for a temporary restraining

order and motion for a preliminary injunction.



2. 1 am familiar with this matter because I am aware of BSOR’s track and transload
facility (the “Transload Facility”) in the Village of Croton-on-Hudson (the “Village™ or
“Croton”).

3. Coastal transports and distributes essential building materials and products to
customers throughout the Northeast.

4. Transload facilities like BSOR’s are of great interest and value to businesses like
Coastal because they provide companies with an additional option for cost effective
transportation and distribution of their materials and products in interstate commerce.

S. Coastal has been unable to viably serve the Westchester County market given the
huge cost associated with truck transportation.

6.  BSOR’s Transload Facility is of particular interest to Coastal because it can
transport its bulk products to the lucrative Westchester County market more easily and cheaply
by rail rather than by truck. BSOR’s Transload Facility is unique in that it is the only viable link
to the national rail network in Westchester County for transloading bulk products.

7. As aresult, Coastal arranged for BSOR to transport sand, aggregate, wallboard and
other building materials and products by rail to the Transload Facility in Croton.

8. BSOR is beginning to provide such service to Coastal.

9. Coastal’s commodities handled at the Transload Facility will simply be transferred
between rail and trucks and then moved to offsite destinations.

10.  There will be no processing of Coastal’s commodities at the Property.

11. I have informed Albert Feasley, the Vice President of Operations for BSOR, that
Coastal would like to enter into a long-term agreement to transport and transload sand,

aggregate, wallboard and other building materials to the Transload Facility, but that Coastal is



unwitling to do so given the uncertainty created by the Village’s public attempts to condemn
and/or shut down the Transload Facility.

12. Coastal needs to have certainty and regularity in the shipment of its products in
order to plan its operations efficiently and remain profitable.

13. Coastal’s customers depend on certainty and regularity in the availability of
Coastal’s building products and materials for their businesses.

14.  If BSOR cannot guarantee reliable and consistent service, it will be too unreliable to
be a viable transportation option for Coastal and other businesses.

15, If the Village condemns or shuts down the Transload Facility, Coastal will lose the
ability to use BSOR and its Transload Facility. As a result, Coastal will have to cancel its
transportation arrangements with BSOR and use other carriers instead—most likely truck
carriers.

16, If that occurs, regardless of whether the Transload Facility reopens at some point in
the future, Coastal is unlikely to return to BSOR as it is costly and difficult logistically to switch

back and forth between rail and truck transportation.

Q2 <.

(Mll Rutiglia@

Sworn to before me this // j}
day of May, 2006

FRANCES B. PIAZZA
Notary Pubtic, State of New York
No. 24-4960396
Quatified in Kings E‘qun}y L D @;?

Commission Expires
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DEFENDANTS’ MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF’S
MOTION FOR PRELIMINARY INJUNCTION

Preliminary Statement

Plaintiff Buffalo Southern Railroad, Inc. (“BSOR?”) is attempting to perpetrate a hoax on
this Court. It submitted papers indicating that it has an ongoing rail operation in Croton-on-
Hudson, which the Village is attempting to disrupt. In fact:

W There are currently no rail operations at all over the 1,600-foot track at 1A Croton

Point Avenue (the “Site”), so far as the Village has been able to observe.

B In order for rail cars to enter or leave the Site, BSOR would need an interchange
agreement with CSX Transportation, Inc. to switch cars to CSX trains operating over
the main line through Croton-on-Hudson. BSOR has no such agreement.

B In order to operate as a common carrief on the Site, as BSOR seeks to do, BSOR
would need approval from the Surface Transportation Board (“STB”). BSOR has not
applied for, much less obtained, such approval.

W The Village, until being told that it was being sued and should appear in court the
next morning for a TRO hearing, had never heard of BSOR, much less attempted to
enforce laws against it.

A solid waste transfer station at the Site was shut down in 2005 after the New York Court
of Appeals upheld the Village’s finding that its operators were repeatedly and intentionally
violating the environmental laws. The Site’s owner, Greentree Realty, has since made numerous
attempts to resume a flow of rent payments from someone. It asked the New York Supreme
Court, Westchester County, to find that the Village had no permitting authority over the Site, but
Justice Nicolai rejected this claim and ruled that a special permit was needed from the Village.

No application for this permit has been filed. Then Greentree apparently consented to the sale of



its lessee’s leasehold to another entity, a solid waste company misleadingly named the Northeast
Interchange Railway (“NIR”). NIR filed a notice of exemption with the STB-claiminglit needed
no further approvals. The STB rejected this notice, and directed NIR to file either a petition for

. exemption or a formal application to operate over the track as a common carrier. No such
petition or application has been filed.

Greentree and NIR would rather file emergency applications to various courts than file
required applications with the relevant government agencies. Thus NIR’s affiliate RS
Acquisition Co., LLC (“RSA”) has entered into a short-term sublease with BSOR, which is now
attempting an end-run around the rulings of both Justice Nicolai and the STB.

BSOR does not have a railroad operation in Croton-on-Hudson. It merely aspires to start
one. It speculates that it will be able to obtain an agreement with CSX for interchange of rail
cars, and that the STB will allow it to operate as desired. That is hardly enough to obtain a
preliminary injunction to preempt state and local law, especially against a municipality’s
exercise of its traditional police and eminent domain powers.

Factual Background

The factual background is detailed in the accompanying affidavit of Marianne Stecich
(“Stecich Aff.”) and its exhibits. The following highlights the most important facts.

The approximately ten-acre pércel at the Site has been used for various materials
handling operations for many years. From 2000 through the summer of 2005, Greentree Realty
leased it to Metre Enviro Transfer, LLC for use as a construction and demolition (;‘C&D”) debris
transfer station. This company accumulated an appalling compliance record, and in July 2005 -
the New York Court of Appeals upheld the Village’s 2003 decision to shut it down. Metro

Enviro Transfer, LLC v. Village of Croton-on-Hudson, 5 N.Y.3d 236, 800 N.Y.S.2d 535 (2005).



Now that Metro Enviro Transfer, LLC could no longer operate at the site, Greentree

' granted a lease to an entity that it thought could -- NIR. Litigation ensued among the Village,
Greentree and NIR. On April 25, 2006, Justice Nicolai issued a preliminary injunction barring
NIR and its affiliate RSA from operating a waste transfer station at the Site without first
obtaining a special permit from the Village. He ruled that “the Village has the right to impose
conditions necessary to prevent harm to the community and the environment.” Village of Croton-
on-Hudson v. Northeast Inrerchaﬁge Railway, LLC, Index No. 22176/05 (N.Y. Sup.Ct.,
Westchester Co., April 25, 2006) (Stecich Aff. Ex, 9).

Since the mid-1980s the Village had been looking, without success, for a new site for its
public works facility, where road and sewer maintenance tmcks, salt and sand piles, and other
such items are kept. It now consumes land at the Croton-Harmon railroad station that could be
used for commuter parking. The Village held a public hearing on February 6, 2006 on the
possibility of taking the Site by eminent domain so that it could build the publié works facility
~ there. The Village also began work on an environmental impact statement so that it could reach
an informed decision on the proposal.

Meanwhile, NIR filed with the STB on August 1, 2005 a Notice of Exempt Transaction
under‘the STB’s expedited “summary class exemption procedures,” stating that it planned to
become a common carrier by rail and to lease and operate its 1,600-foot “rail line”' for the -
transloading of C&D waste and other materials (Stecich Aff. Ex. 5). Describing its track as a

“rail line,” NIR thus determined that it needed STB approval. As explained below, STB

U'NIR explained that “its entire rail line will initially consist of the 1,600 foot track” and that it
“expects to enter into an interchange agreement with CSX, as well as other commercial
arrangements with CSX and other rail carriers, in order to handle both existing and new rail
traffic to and from the line of NIR.” Verified Notice of Exempt Transaction (filed Aug. 1, 2005)
at 3. '



approval is required to lease and operate as a common carrier over a “rail line,” whether the
applicant seeks to become a common carrier or is already a common carrier over other rail lines.
The Village demonstrated that NIR had not shown it was practically or legally able to transform
the 1,600-foot private spur track at issue into a rail line operated by a common carrier. Petition
of the Village of Croton-on-Hudson to Reject Notice of Exemption or, in the Alternative, for Stay
of Effectiveness, F.D. No. 34734 (filed Aug. 4, 2005) at 7-8. The STB, noting that this was not a
“routine transaction” because “NIR has expressed an intent to convert this previously private
construction waste transfer operationv into what could turn out to be a more extensive for—hife
common carrier operation involving commodities in addition to construction waste,” rejected the
notice and ruled that NIR would have to make a full filing with the STB. (Stecich Aff. Ex. 7).
Thus two tribunals -- the New York State Supreme Court and the STB -- have ruled that
' NIR must file applications in order to operate at the Site.

The Village expected to see these applications, but never did. Instead, laté the afternoon
of May 16, 2006, the Village Attorney received a call, and shortly thereafter a fax, from counsel
for BSOR (the same lawyer who had been representing NIR and RSA) informing her of the
instant lawsuit, and of the temporary restraining order hearing to be held the next morning.

Prior to this telephone call, no Village official had ever heard of BSOR. (Stecich Aff. { 5)
The faxed papers revealed that RSA had entered into a two-year lease with BSOR, and that
BSOR was claiming that Village authority over the site had been preempted by the Interstate
Commerce Commission Termination Act (“ICCTA™) of 1995,49 U.S.C. §§ 10101 et seq.

This Court issued a temporary restraining order in a brief hearing on May 17, and

scheduled argument of BSOR’s preliminary injunction motion for May 26, 2006.



BSOR’s Deceptions

Into a relatively compact set of papers, BSOR has packed a remarkably long set of
misleading and deceptive statements. We will list seven.

Deception 1: Claim That BSOR is Currently Operating on the Site

BSOR’s papers repeatedly claim that the company is currently 6perating a transload
facility on the Site, and they imply that these operations have been going on for some time. E.g.,
Complaint §21 (“BSOR leases and provides rail transportation service at ... 1A Croton Point
Avenue”™); Memorandum of Law at 1 (same); Complaint § 29 (“BSOR’s rail transportation
operations at the BSOR Croton Yard provide coordination between rail carriers and motor
carriers”); Feasley Aff. 412 (same); Feasley Aff. § 20 (“condemnation of the Property would
cease BSOR’s rail transportation activities in Westchester County”); Memorandum of Law at 20
(“The BSOR Croton Yard is used to transfer commodities and/or containers of cargo ... Further,
BSORs services related to thét movement include ‘receipt, delivery, ... storage, handling, and
interchange of ... property.””). Additionally, BSOR’s papers include an affidavit from Joseph
Rutigliano of Coastal Distribution LLC, who writes (f8), “BSOR is beginning to provide such
service to Coastal.” (Coastal Distribution LLC also operates C&D waste facilities.) This
sentence (repeated in the complaint, §36, the Memorandum of Law at 9 and 18, and in Feasley
Aff. 125) has an ambiguous tense, and appears to be a way of concealing true state of affairs.

This depiction of an established operation is shown to be untrue by the accompanying
affidavit of Charles A. Kane, a Supervisor of Metro North Commuter Railroad, who works at the
Harmon Shop directly across the tracks from the Site. From his workplace Mr. Kane has a clear

view of the property and its 1600-foot track, and (as a Village Trustee who is keenly interested in



what happens on the Site) he pays close attention to what happens there. His affidavit states that
between the closure of the Metro Enviro facility in the summer of 2005 and the time the BSOR
lawsuit was filed, “I have not seen any train cars at all on the 1600 foot piece of railroad track. I
have not seen train cars coming onto the track nor departing from the track. In addition, during
that same period, I have not seen any trucks coming onto or leaving 1A Croton Point Avenue.”
He adds that, “[s}ince Metro Enviro left the site, I have not seen any activity at all at the site,
other than, on a daily basis, a single automobile parked at the weigh station gate and one person,
who appears to be guarding the site.”

For operations to escape Mr. Kane’s observation, CSX trains would have to deliver rail
cars carrying materials to the property at night after he leaves work, other CSX trains would have
to pick up the empty rail cars later the same night, and trucks would have to pick up the unloaded
materials the same night. This scenario is utterly implausible.

Deception 2: Claim That BSOR is Publicly Offering Service at the Site

BSOR’s papers say, “Now, BSOR holds itself out to the public generally to provide
common carrier service at the BSOR Croton Yard.” Complaint 4 28; Feasley Aff. § il.
Plaintiff’s Application for a TRO (93) states, “Since March 2006, BSOR has held itself out to the
public generally to provide common carrier rail service at the BSOR Croton Yard.”

The deception here begins with the terminology “BSOR Croton Yard.” There is no sign
visible anywhere with that name. Since the recent removal of the Metro Enviro Transfer sign,
there has been no sign at all at the Site. (Stecich Aff. § 3) No Village official had ever heard
Plaintiff’s name or of anything called “BSOR Croton Yard” before the lawsuit arrived. (Stecich
Aff. § 5) No advertisements, notices, or other evidence of this name have been found, except for

BSOR’s own web site.



That web site is very telling. The home page (members.aol/com/buffalosouthern/) speaks
exclusively of operations in the Buffalo area. However, it has a link to a page of announcements,
and the first announcement -- dated May 17, 2006 -- states, “The BSOR announces that they are
now offering common carrier transportation services at its new Transload Facility in Croton-on-
Hudson, New York. This facility serves Westchester County and New York City markets.”
(Stecich Aff. Ex. 1)

May 17 is the day after the Village was told of the instant lawsuit, and the day that BSOR
came to this Court for a TRO.

In a similar bit of linguistic legerdemain, BSOR’s papers refer to a building on the Site as
the “Transload Facilty.” Complaint § 23. This is the structure where Metro Enviro Transfer
processed C&D debris being transferred from trucks onto rail cars; before the lawsuit was filed,
it had never been known as the “Transload Facility.” Indeed, the site plan that BSOR’s Albert
Feasley attached to his affidavit as Exhibit A labeled it “Processing Building.”

Deception 3: Claim That BSOR Interchanges Traffic With CSX Tracks

BSOR’s complaint states, at §22, that its 1,600 feet of track “connects with the Hudson
line of CSX Transportation, Inc.” Similarly, Feasley Aff. 45, 11, 12. However, while tﬁere isa
physical connection between this 1,600-foot track and the Hudson line, there is presently no legal
interchange between BSOR and CSX at Croton-on-Hudson. CSX was apparently providing rail
service to Metro Enviro Transfer over the Hudson line in a carrier-shipper relationship. But, as
explained in the accompanying affidavit of Louis Gitomer, a former high official of the Interstate
Commerce Commission (STB’s predecessor),' BSOR secks a carrier-carrier relationship with
CSX (Gitomer AfY. §915-20). Rail cars are transferred between carriers at points of interchange

pursuant to interchange agreements. The only published point of interchange between CSX and



BSOR is near Buffalo, New York. Before BSOR can offer common carrier services to and from
its “BSOR Croton Yard,” it must enter into an interchange agreement with CSX for that new
point of interchange and notify the Association of American Railroads to pubiiSh notice in “Rail
Link,” a database maintained for the industry. BSOR has not explained ho_w it could interchange
traffic with CSX at its “BSOR Croton Yard” without an interchange agreement with CSX and/or
providing notice through Rail Link. ‘Absent the right to interchange with CSX, all BSOR can do
is push rail cars back and forth uselessly on its 1,600 feet of track. BSOR has given no evidence
that it is likely to achieve an agreement with CSX.

Deception 4: Claim That BSOR Does Not Néed STB Approval

As explained in detail below under Point I of the Argument, BSOR in fact requires STB
approval before it may begin operating in Croton-on-Hudson,

BSOR does its best to avoid mention of what it must or must not do with the STB.
However, in its Memorandum of Law, page 17, tucked into the fine print of Footnote 9, is this
statement: “BSOR did not require STB approval to begin rail transportation operations at the
BSOR Croton Yard. This is because, under the ICCTA, the STB ‘doés not have authority” over
‘construction, acquisition, operation, abandonment, or discontinuance of spur, indusfrial, team,
switching, or side tracks.” 49 U.S.C. § 10906. Given the BSOR Croton Yard’s characteristics, it
comes within this statutory provision.”

This footnote wildly misstates the law. As shown by the Affidavit of Louis Gitomer, he
1,600 foot length of track in Croton-on-Hudson is not governed by § 10906, and BSOR must
obtain approval or exemption from the STB before it may operate as a common carrier from
Croton-on-Hudson. As noted above, the STB has already ruled that NIR must file an application

of some sort before it may operate the Site. BSOR cannot circumvent this requirement by



obtaining at two-year lease from NIR’s affiliate RSA. Operation without the necessary STB
authorization subjects BSOR to a fine of $5,000 per day of violation. 49 U.S.C. §11901.

Deception 5: Claim That the Village Is Taking Enforcement Action Against BSOR

Complaint 56 states, “A controversy has arisen between the parties concerning the
application of certain laws to and enforcement of such laws against BSOR in connection with its
rail transportation operations at the BSOR Croton Yard.” Complaint §68 states, “Enforcement of
[the Village’s] statutes and provisions with respect to BSOR’s rail transportation operations at
the Property impose on BSOR significant economic and operational burdens that are both
unnecessary and unwarranted.” The complaint’s Prayer for Relief seeks:

b. a declaration that the Village Defendants ... are without authority or jurisdiction in,
and preempted from, applying or enforcing against BSOR any laws ... that seek or
purport to regulate ... the activities ... occurring at the BSOR Croton Yard, .
¢. a declaration that all of the Village Defendants’ efforts to do so heretofore are null and
void,

d. a declaration that the Village Defendants’ application and enforcement against BSOR

of the above laws ... at the BSOR Croton Yard is unconstitutional, and

e. a declaration that the Village Defendants’ application and enforcement against BSOR
of the above laws ... is in violation of 42 U.S.C. §1983.

It came as a great surprise to the Village to be sued for taking enforcement action against
BSOR, because, until the lawsuit, the Village had never heard of BSOR, and was not taking
enforcement action against it. Stecich Aff. § 5. The Village has stated that a solid waste facility
requires Village permits (and Justice Nicolai agreed), but prior to the instant litigation the
Village has not taken any action to inhibit a rail transfer operation for non-waste goods at the
Site.

The Village had begun exploration of acquiring the Site for use as a public works facility.

Had BSOR picked up the phone and called the Village before suing, it might have asked whether

it would be possible to reach an accommodation whereby part of the Site might be used for the



public works facility and part for rail opcrations. Such discussions might still be worthwhile
(notwithstanding the fact that BSOR got its relationship with the Village off to a difficult start by
introducing itself through a lawsuit).

Deception 6: Claim That Village Approval Would Be Very Time-Consuming

Complaint §7 states that “application of the Village’s zoning and land use provisions
would unduly interfere with interstate commerce by giving the Village the ability to deny BSOR
the right to conduct operations and would be time.consuming, allowing the Village to delay or
interfere with BSOR’s rail transportation activities almost indefinitely. As a result, BSOR was
forced to commence this action seeking declaratory and injunctive relief against the Village.”

There is no basis for this assertion. The best indication of how long it would take the
Village to process a BSOR permit application -- should one ever arrive -- is the handling of a
special permit needed for the expansion of the Max Finkelstein Tire Warehouse on a parcel just
north of the Site. The permit application was filed on November 12, 2002, and granted by the
Village Board on January 21, 2003 (Stecich Aff. Ex. 12) -- hardly an unreasonable delay.

Deception 7: Claim That Denying Injunction Would Have Negative Environmental

Impact

Complaint §31 declares that “without this important rail link at the BSOR Croton Yard,
the already overburdened roads in Westchester County will be further inundated with even more
long-haul truck traffic.” Similarly, Feasley Aff. §14.

Of course, BSOR has contributed nothing to alleviating traffic congestion in Westchester
County because it is not operating. However, were it to operate, it might transfer some freight
traffic from truck to rail, which could have a positive environmental impact statewide, but a

negative impact locally because of the additional truck traffic. If the public works facility is built
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at the Site, so that the space it now occupies can be converted to commuter parking, many people
who now drive to work could instead take Metro North. Without a full analysis it is not possible
to assess the environmental effects. The environmental impact statement now being prépared
will study this. BSOR had no basis for claiming that its facility would be better for the
environment than using the Site for public works purposes.
ARGUMENT
POINT 1
ICCTA Does Not Preempt Village Action

The STB has jurisdiction over “transportation by rail carrier,” 49 U.S.C. § 10501(a)(1),
and ICCTA preempts state and local “regulation” of rail transportation, 49 U.S.C. § 10501(b).
However, not every state or local law that incidentally touches upon rail transportation is
preempted. ICCTA preemption “does not reach local regulation of activities not integrally
related to rail service.” CFNR Operating Co. v. City of American Canyon, 282 F.Supp.2d 1114,
1118 (N.D. Cal. 2003) (refusing to strike down a municipal resolution that “is in the nature of a
generally applicable exercise of the City’s police powers to safeguard the health and safety of its
citizens™).

Innumerable facilities throughout the country with rail service are routinely subjected to
state and local regulation. That includes shippers (those who send materials by rail) and
consigneeé (those who receive materials by rail). [ICCTA preerﬂption is not routinely asserted
because regulation of shippers and consignees is not regulation of “transportation by rail carrier.”
Rather, these facilities involve “transportation ‘fo rail carrier.”” High T ech Tran., LLC v. New
Jersey, 382 F.3d 295, 305 (3d Cir. 2004) (citation omitted) (emphasis in original); see also J.P.

Rail, Inc. v. N.J. Pinelands Commission, 404 F.Supp.2d 636, 650-52 (D.N.J. 2005). Otherwise,
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“any nonrail carrier’s operations would come under the exclusive jurisdiction of the STB if, at
some point in a chain of distribution, it handles products that are eventually shipped by rail by a
rail carrier,” 382 F.3d at 309, a proposition the Third Circuit could not accept. Metro Enviro
Transfer never suggested that ICCTA preemption had any relevance to the Village’s regulation
of the C&D transfer station, even though waste left the Site by rail.

In its enactment of the ICCTA in 1995, Congress granted the STB exclusive jurisdiction
over “the construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks, or facilities, even if the tracks are located, or intended
to be located, entirely in one State,” 49 U.S.C. § 10501(b)(2), while limiting STB authority over
the construction, acquisition, operation, abandonment, or discontinuance of these tracks, 49
U.S.C. § 10906 (Gitomer Aff. §8). But the mere fact that a freight shipper’s or receiver’s facility
is served through a “spur, industrial, team, switching, or side track[],” as they almost always are
(the alternative being to unload a car while it is stopped on a main line), does not alter the scope
of ICCTA preemption. Id. Through July 2005, the spur track used by the shipper on the
Greentree facility, Metro Enviro Transfer, was not viewed by anyone as having any bearing on
the Village’s exercise of police power over the waste processing operations on the property.

With the New York Court of Appeals’ ruling adverse to Metro Enviro Transfer in July
2005, Greentree grasped for ICCTA preemption as its lifesaver. It realized that to do so, it
needed to introduce a “rail carrier” into the picture. One approach might have been to contract

with CSX, the rail carrier serving the facility, to operate a transload facility on behalf of CcsSx.2

2 While not endorsing the decision in Coastal Distrib., LLC v. Town of Babylon, No. 05-CV-
2032, 2006 U.S. Dist. LEXIS 8400 (E.D.N.Y. Jan. 31, 2006), the Village notes that this approach
worked for Coastal Distribution, LLC (which appears in this proceeding as a freight receiver) in
Babylon where it entered into a contract with the New York and Atlantic Railway Company
(“NYA”) to operate a transload facility along the NYA’s line. In Green Mountain R.R. Corp. v.
Footnote continued on next page
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But instead, NIR was created, purportedly to serve as an independent common carrier by rail
over the 1,600-foot track. NIR advised the STB in its Notice of Exempt Transaction, filed
August 1, 2005, that it planned to transform this spur, which had served only one shipper, into a
“line of rail” available to many shippers (Stecich Aff. Ex. §). NIR correctly recognized that both
the creation of a common carrier by rail and the transformation in a track’s use from spur track to
line of rail requires STB approval. As explained above, the STB concluded that the expedited
procedure NIR had ihvoked was not appropriate where, as here, there are intertwined questions
about whether NIR would assume the rights and obligations of a common carrier, and the spur
track would be converted into a line of rail (Stecich Aff. Ex. 7). The STB, therefore, directed
NIR to file a more detailed petition for exemption or a formal application. If the STB ultimately
concluded that NIR would in fact be acting as a bona fide common carrier over a line of rail,
ICCTA preemption would come into play. But the scope of ICCTA preemption would have to
be determined, and the STB has broad authority to impose its own conditions (environmental and
otherwise) when it grants operating licenses.

Presumably, the specter of STB-imposed conditions caused NIR to question its strategy
of seeking STB approval. Now NIR had to come up with an end-run around the STB. Enter
BSOR. NIR’s counsel has embarked on a completely novel strategy for attempting to convert a
noncarrier’s facility with a spur track — as to which there is plainly no ICCTA preemption — into
a facility as to which there is at least some argument in favor of ICCTA preemption: bring in an
authorized common carrier with a rail line hundreds of miles away to operate over the track. But

this stratagem has a fatal flaw. While BSOR could commence operations over a spur track from

Footnote continued from previous page
Vermont, 404 ¥.3d 638 (2d Cir.), cert. denied, 126 S. Ct. 547 (2005), on which BSOR relies, the
railroad owning the line of rail itself owned and operated the transload facility.
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its already authorized rail line in the Buffalo area without STB approval, it cannot enter a new
territory served by another carrier (CSX) and justify its operations as “spur” operations. While
- the 1,600-foot track at issue was a “spur” with respect to CSX’s rail line, it is not a “spur” with
respect to BSOR’s rail line in Buffalo. BSOR could provide private switching services to the -
owner/lessee of the property at issue without STB approval, but that would constitute
transportation fo a rail carrier (CSX) and not transportation by a rail carrier (even though BSOR
acts as a rail carrier in another context). Only by operating as a common carrier can ICCTA
preemption be triggered, but that operation then would convert the spur into a “line of rail,”
which can only be done with Board approval. BSOR cannot have it both ways.

BSOR cannot contend that ICCTA preempts Village police and eminent domain powers,
since it is illegally holding itself out as a common carrier. ICCTA provides that BSOR can
extend its operations only with STB approval. 49 U.S.C. §10901 provides:

“(a) A person may --

(1) construct an extension to any of its railroad lines;

(2) construct an additional railroad line;

(3) provide transportation over, or by means of, an extended or additional
railroad line; or ,

(4) in the case of a person other than a rail carrier, acquire a railroad line or
acquire or operate an extended or additional railroad line,

only if the Board issues a certificate authorizing such activity under subsection (c).”

Similarly, 49 U.S.C. § 10902 states:

“(a) A Class II or Class III rail carrier providing transportation subject to the jurisdiction

of the Board under this part may acquire or operate an extended or additional rail line

under this section only if the Board issues a certificate authorizing such activity under

subsection (c).

(b) A proceeding to grant authority under subsection (a) of this section begins when an

application is filed. On receiving the application, the Board shall give reasonable public

notice of the beginning of such proceeding.”

Note that Complaint 43 and Feasley Aff. § 2 state that BSOR is a Class III rail carrier.
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BSOR’s existing operations are entirely in the Buffalo area. The track in Croton-on-
Hudson would thus be an “additional” rail line needing STB approval. The only case relied upon
by BSOR in i-ts footnote 9, where it asserts that no STB approval is required because the 1,600-
foot track is a “spur,” is United Transportation Union-Illinois Legislative Board v. Surface
Transportation Board, 183 F.3d 606 (7th Cir. 1999). In that case, however, the court explained
that, under the test of Nicholson v. Interstate Commerce Comm’n, 711 F.2d 364, 367 (D.C. Cir.
1983), “track is railroad line if it extends into new territory not served by the carrier or already
served by another carrier.” Id. at 613. The court affirmed the STB’s decision that one of the
tracks at issue — the beer track — was properly classified as a “railroad Hne” based on i’gs current
proposed use even though the former carrier had used it as a siding. 1d.

The Village submits that this Court should refer the question whether BSOR must obtain
STB approval to conduct the operations it proposes to conduct to the STB for its determination.
If the STB concludes that BSOR needs its approval, that ends this matter unless and until BSOR
seeks and obtains that approval from the STB. The Village also respectfully requests that this
Court include in its reference to the STB the question of the scope of any ICCTA preemption in
the circumstances presented here. BSOR should not object to this reference. See its
Memorandum of Law at 19 n.11 (“Since the STB is the agency charged by Congress with
administering the ICCTA, its opinion concerning the scope of preemption provided by Section
10501(b} is entitled to great weight.”)

Preemption is not automatic. To the contrary, “*Consideration under the Supremacy
Clause starts with the basic assumption that Congress did not intend to displace state law.’”
Building & Constr. Trades Council v. Associated Builders & Contractors, 507 U.S. 218, 224

(1993) (quoting Maryland v. Louisiana, 451 U.S. 725, 746 (1981)).
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In rejecting a claim that ICCTA preempted local zoning control over a railroad, the
Eleventh Circuit declared: -
Express pre-emption applies only to state laws “with respect to regulation of rail
transportation.” 49 U.S.C. § 10501(b) (emphasis added). This necessarily means
something qualitatively different from laws “with respect to rail transportation.”..
.Congress narrowly tailored the ICCTA pre-emption provision to displace only
“regulation,” i.e., those state laws that may reasonably be said to have the effect of
“manag[ing]” or “govern[ing]” rail transportation, Black’s Law Dictionary 1286 (6th ed.
1990), while permitting the continued application of laws having a more remote or
incidental effect on rail transportation. ...[E]xisting zoning ordinances of general
applicability, which are enforced against a private entity leasing property from a railroad
for non-rail transportation purposes, are not sufficiently linked to rules governing the
operation of the railroad so as to constitute laws “with respect to regulation of rail
transportation.”
Florida East Coast Railway Co. v. City of West Palm Beach, 266 F.3d 1324, 1331 (1 1th Cir.
2001) (citations omitted). A “preemption analysis should be “tempered by the conviction that
the proper approach is to reconcile the operation of both statutory schemes with one another
rather than holding one completely ousted.”” High Tech, 382 F.3d at 302, citing Merrill Lynch v.
Ware, 414 US 117, 127 (1973).
BSOR cites numerous cases upholding ICCTA preemption of state and local regulation
-over railroads. But ICCTA preemption is a very fact-specific inquiry, and all of the cited cases
presented very differént factual circumstances. See, e.g., Maumee & Western R.R. Corp. and
RMW Ventures, LLC -- Petition for Declaratory Order, STB Finance Docket No. 34534 (served
Mar. 3, 2004), 2004 WL 395835 (S.T;B.) at *2 (“neither the court cases, nor the Board’s
precedent, suggest a blanket rule that any eminent domain action against railroad property is
impermissible”). Contrary to BSOR’s argument, Memorandum of Law at 15, none of the cited
cases hold that all exercise of a local government’s eminent domain power is “categorically

preempted.” For example, in Dakota, Minn. & E. R.R. Corp. v. South Dakota, 236 F.Supp.2d

989, 1005 (D.S.D. 2002), aff'd on other grounds, 362 F.3d 512 (8th Cir. 2004), the district court
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acknowledged that 49 U.S.C. §10501(b) provides that all state efforts to “regulate railroads™ are
preempted, but undertook a very fact-specific inquiry into whether, in this situation, “South
Dakota’s eminent domain statutes regulate[d] the DM & E railroad.” In another factual context,
however, the U.S. District Court for the District of Columbia rejected a claim that ICCTA
preempted an eminent' domain proceeding against railroad property. District of Columbia v.
109,205.5 Square Feet of Land, 2005 U.S.Dist. Lexis 7990 (D.D.C. 2005). Affirming that
“eminent domain presents an important state interest, La. Power & Light Co. v. City of
iy hibodaux, 360 U.S. 25, 26-27, 3 L.Ed.2d 1058, 79 S. Ct. 1070 (1959),” id. at **15-16, the court
declared that “the court’s inquiry is whether the District’s intended use of the defendant’s
property would unreasonably interfere with railroad operations.” Id. at **11. As noted above,
BSOR’s direct resort to litigation in this case -- without so much as contacting the Village to see
if the interests could be reconciled -- prevents an answer to this inquiry.

POINT II

The Village May Subject the Greentree Property, and BSOR’s Proposed Ovperations
thereon, to Applicable Laws Without Violating the Dormant Commerce Clause

BSOR argues that it would violate the dormant Commerce Clause for the Village to apply
“any laws, ordinances, rules, regulations or other requiréments” (including its zoning code and
the New York Eminent Domain Procedure Law) (collectively “laws”) to the Greentree property,
and its proposed operations thereon. Complaint Y 66-71. To establish a violation of the
dormant Commerce Clause, BSOR must prove that application of these .laws would either (1)
discriminate against interstate corhmerce; or (2) place a disparate burden on interstate commerce
that is clearly excessive in relation to local be_neﬁts.. United Haulers Ass'n, Inc. v. Oneida-

Herkimer Solid Waste Mgt. Auth., 438 F.3d 150, 156-57 (2d Cir. 2006), petition for certiorari
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filed, 74 U.S.L.W. 3618 (April 21, 2006) (“United Haulers II"). For the reasons that follow,
BSOR falls far short of meeting this standard.

A, The Village would ﬁot discriminate against interstate commerce by
subjecting the Greentree Property, and BSOR’s proposed operations
thereon, to applicable laws.

BSOR bears the burden of proving that the Village’s actions discriminate against
interstate commerce. USA Recycling, Inc. v. Town of Babylon, 66 F.3d 1272, 1281 (2d Cir.
1995). In the context of the dormant Commerce Clause, “discrimination’ means protectionism
in the form of “differential treatment of in-state and out-of-state economic interests that benefits
the former and burdens the latter,” Oregon Waste Sys., Inc. v. Dep’t of Envtl. Quality, 511 U.S.
93, 99 (1994), or the treatment of “articles of commerce coming from outside the State”
differently from local articles of commerce for no “reason, apart from their origin.” City of
Philadelphia v. New Jersey, 437 U.S. 617, 627 (1978).

In the present case, there is no local or in-state economic interest benefited at the expense
of an out-of-state economic interest. See generally General Motors Corp. v. Tracy, 519 U.S.
278,‘ 300 (1997) (“[I]n the absence of actual or prospective competition between the supposedly

- favored and disfavored entities in a single market there can be no local preference, whether by
express discrimination against interstate commerce or undue burden upon it, to which the
dormant Commerce Clause may apply.”). First, the Village itself (for whose benefit the laws
that BSOR seeks to except itself operate) is certainly not an “in-state economic interest” that can
be improperly benefited at the expense of BSOR. E.g., Freedom Holdings Inc. v Spitzer, 357
F.3d 205, 218 (2d Cir. 2004) (“For dormant Commerce Clause purposes, the relevant ‘economic

interests,” both in-state and out-of-state, are parties using the stream of commerce, not those of

the state itself.”); Norfolk S. Corp. v. Oberly, 822 F.2d 388, 402 (3d Cir. 1987) (“A state’s choice
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between competing land uses or between alternative environmental protection policies does not
implicate the Commerce Clause simply because the alternative chosen may be in the best
economic interests of the state so long as the state’s choice does not discriminate between in-
state and out-of-state competitors.”).

Moroever, the entities identified by BSOR as potentially affected by the Village’s
application of applicable laws (BSOR, Coastal Distribution, LLC, Hanson Aggregates New
York, Inc., and Greentree Realty LLC) are all New York corporations. See Stecich Aff. Ex. 11
(entity information from the NYS Department of State website). BSOR operates a rail line
within New York, Complaint § 3, and Greentree Realty LLC is a local business. Thus,
application of the law to the Greentree property is neither designed to, nor will it, benefit an in-
state commercial interest at the expense of an out-of-state commercial interest.

Nor would the Village’s application of the law to the Greentree property solve a local
problem solely at the expense of “articles of commerce coming from outside the State” for no
“reason, apart from their origin.” City of Philadelphia, 437 U.S. at 627. The Greentree property
has been identified by the Village for possible condemnation under the New York Eminent
Domain Procedure Law, and, as required by that law, the purpose for the condemnation is to
satisfy local needs. However, there is no basis for asserting that the Village is targeting only
interstate commercial interests or out-of-state goods to solve its local problems. First, any laws
applied to the Greentree property, including condemnation, would equally affect all operations
conducted there, and all goods shipped from there -- regardless of whether they involve local or
interstate companies, and whether the goods involved are being transported in-state or out of

state. Additionally, as described supra and set forth in Stecich Aff. Ex. 10, the Village has many

19



reasons to condemn the Greentree property that are wholly unrelated to the interstate character of
any of the goods that might flow through the Greentree property.

" Accordingly, BSOR made no showing that it is likely to meet its burden of pro?ing that -
any application by the Village of its laws to the Greentree property would constitute per se
discrimination under the dormant Commerce Clause.

B. The Village would not disparately burden interstate commerce by subjecting
the Greentree property, and BSOR’s proposed operations thereon, to
applicable laws.

To show that non-discriminatory measures violate the dormant Commerce Clause, a.
plaintiff must first show that they cause “a special, disproportionate injury to interstate
commerce . ..." Nat'l Elec. Mfr. Ass’n v. Sorrell, 272 F.3d 104, 111 (2d Cir. 2001), cert.
denied, 536 U.S. 905 (2002). The Second Circuit has recognized “three instances in which a
non-discfiminatory state or local regulation may impose a differential burden on interstate
commerce: (1) when the regulation has a disparate impact on any non-local commercial entity;
(2) when the statute Aregulates commercial activity that takes place wholly beyond the state’s
borders; and (3) when the challenged statute imposes a regulatory requirement inconsistent with
those of other states.” United Haulers II, 438 F.3d at 156-57 (citation omitted).

As hoted above, the commercial entity that would be most directly affected by, for
example, the cdndemnation is a local business -- Greentree Realty LLC, the owner of the
property. The application of the law to one property that does not include any part of the main
(CSX) through rail line and is wholly within the Village of Croton-on-Hudson does not regulate
outside of New York’s borders or conflict with the regulations of other states. Thus, none of the
categories of activities identified by the Second Circuit as giving rise to a disparate burden is

implicated. The absence of a disparate burden is fatal to BSOR’s dormant Commerce Clause
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claim. Automated Salvage Transp. v. Wheelabrator Envtl. Sys., 155 F.3d 59, 75 (2d Cir. 1998);
see also Freedom Holdings Inc. v. Spitzer, 357 F.3d at 218,

In the context of transportation, inbonsistent state regulations may give rise to a special
burden on interstate commerce where they undermine the need for ““national unifbrmity in the
regulations for interstate travel.”” Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 527 (1959)
(citation omitted). *“[S]tate restrictions on interstate transporters” inay give rise to a “distinct
interstate burden” where “[t]ransporters [would be] forced either to abide by state rules or avoid
the state entirely [which] would necessarily . . . impede[ ], if they chose the latter course, . . .
their efforts to conduct commerce with the surrounding states because they would be unable to
pass through the regulating state.” Nat’l Elec. Mfr. Ass’n, 272 F.3d at 111-12. Nothing that the
Village is doing with respect to the Site has any bearing on these interests.

C. To the extent that there is any disparate burden, it is not clearly excessive in
light of the substantial local benefits.

If the plaintiff succeeds in showing that a measure imposes a disparate burden on
interstafe commerce, then the plaintiff must further show that the disparate burden is “clearly
excessive in rélation to the putative benefits” of the statute. Pike v. Bruce Church, Inc., 397 U.S.
137, 142 (1970). The “burden” to be weighed against the putati\‘re local benefits is limited to
“‘the burden[ ] on interstate commerce that éxceed[s] the burden[ ] on intrastate commerce,’”
Automated Salvage Transp., 155 F.3d at 75 (citations omitted), and courts will not question a
legislative body’s assessment of the need for 2 particular measure. CTS Corp. v. Dynamics Corp.
of America, 481 U.S. 69, 92 (1987); Brown & Williamson Tobacco Corp. v. Pataki, 320 F.3d
200, 209 & 217 (2d Cir. 2003) (“This [Pike] balancing test, however, does not invite courts to

second-guess legislatures by estimating the probable costs and benefits of the statute, nor is it

within the competency of the courts to do so.”). Finally, where, as here, a measure does not
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disturb “the right of businesses to compete on an equal footing,” or “undu[ly] interfere[ ]” with
the ability of other states to exercise their police powers, the Second Circuit has held that “the
burden imposed on interstate commerce must be regarded as insubstantial” such that even a
“minimal showing of local benefit” will “compel a finding that th{e] burden is not ‘clearly
excessive’ to the benefits that the ordinance][ ] provide[s).” United Haulers II, 438 F.3d at 161.
In the present case, there are clear and substantial local benefits. As described in Stecich
Aff. Eﬁs. 2 and 3, there is a long record of serious environmental violations involving the
Greentree property. Additionally, condemnation would provide a much-needed public works
facility, and would also allow more needed commuter parking. The Village has attempted and
failed to find other locations for this facility, and has determined that a new public works facility
would resolve the inefficiencies of having operations at different locations, prevent problems
related to illegal dumping and aesthetic concerns regarding the storage of debris at the current
public works facility, and satisfy a long term need for additional space. Stecich Aff. Ex. 10.
Moreover, any burden to interstate commerce that would be created by limiting the use of
one property that is situated to obtain service from the main (CSX) through rail line is minimal.
Any actions taken by the Village with regard to the Greentree property would not disrupt a
necessarily interconnected, “national” route of interstate travel. This is not a case like CSX
Transportation, Inc. v. Williams, 406 E.3d 667 (D.C. Cir. 2005), in which the Court of Appeals
reversed the district court’s denial of a motion for preliminary injunction and enjoined a District
of Columbia act prohibiting the transport of certain hazardous materials by rail ove; CSX’s main
lines through the District of Columbia. The court explained that in “assessing the burden [on
interstate commerce), it is appropriate for us to consider the practical and cumulative impact

were other States to enact legislation similar to the D.C. Act.” Id. at 673. The Village has not
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passed a general ban on rail or other related facilities -- BSOR challenges only the Village’s
actions with regard to one property, and thus the use of that particular property defines the extent
of any disparate burden. As such, the Village’s application of its laws to the Greentree property
will not give rise to a disparate burden on interstate commerce that is clearly excessive in relation
to local benefits. See United Haulers II, supra.

POINT III

In the Absence of Any Underlying Constitutional Violation, BSOR Has Not Stated a Claim
Under 42 U.S.C. § 1983

BSOR alleges that “enforcement of the New York Eminent Domain Procedure Law or
zoning and land use provisions with respect to BSOR’s rail transportation operations at the
BSOR Croton Yard constitutes a deprivation of BSOR’s rights secured by the United States
Constitution in violation of 42 U.S.C. § 1983 since the Village Defendants’ enforcement imposes
an impermissible burden on interstate commerce in violation of Article I, Section 8 of the United
States Constiﬁltion (the Commerce clause).” Complaint § 73. Section 1983 provides a civil
claim for damages against any person who, acting under color of state law, deprives another of a
right, privilege or immunity secured by the Constitution. 42 U.S.C. § 1983. Section 1983 itself
creates no substantive rights; it provides only a procedure for redress for the deprivation of rights
established elsewhere. Thus, in order to prevail on its se_ction 1983 claim, BSOR must first show
that the Village deprived it of a right secured by the dormant Commerce Clause. E.g., Parratt v.
Taylor, 451 U.S. 527, 535 (1981), overruled on other grounds, Daniels v. Williams, 474 U.S.
327 (1986); Rand v. Perales, 737 F.2d 257, 260 (2d Cir.1984). As described above, BSOR has
not shown a likelihood of success on the merits of its dormant Commerce Clause claim; absent
this showing, BSRI’s Section 1983 claim provides no independent basis for the issuance of a

preliminary injunction.
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Point IV
Plaintiff Will Not Suffer Irreparable Injury if a Preliminary Injunction Is Denied

The above discussion concerns plaintiff’s low probability of success on the merits. The
other prong in any preliminary injunction motion, of course, is whether plaintiff will suffer
irreparable harm. Here, plaintiff can point to no such harm.

As one court has explicitly held in rejecting a claim of ICCTA preemption, where the
relevant rail line has not been built, there can be no irreparable harm to plaintiff if an injunction
is not issued in its favor. J.P. Rail, Inc. v. New Jersey Pinelands Commission, 404 F.Supp.2d
636, 647, 652 (D.N.J. 2005). There is 1o operation to be shut down. Operation of the line lacks
essential authorizations from STB and CSX. And the two-year term of BSOR’s lease does not
denote an expectation of long-term operations, which is surely a part of “irreparable” injury.

Similarly, another court denying a claim of preemption under ICCTA found that
“[c]1aims about future contracts are speculative,” and “claims of job losses are speculative and so
do not rise to the level of irreparable harm.” CFNR Operating Co., Inc. v. City of American
Canyon, 282 FF.Supp.Zd 1114, 1119 (N.D.Cal. 2003).

An entity that is not yet operating has no goodwill to lose. BSOR cannot claim
irreparable injury; the possibility that imagined customers will drop their hypothetical allegiance
to nonexistent operation cannot be masqueraded as an “actual and imminent” harm. See, e.g.,
Freedom Holdings, 408 F.3d at 114-15. Even for active businesses, courts generally regard
prospective losses of goodwill as too speculative to be cognizable absent an additional “clear
showing” that the alleged injury is not only concrete and imminent, but also tied to a “wholly
unique” and thus irreparable opportunity f01" the existing business. Tom Doherty Associatés, Inc.
v. Saban Entertainment, Inc., 60 F.3d 27, 37-38 (2d. Cir. 1995). The fact that BSOR has yet to

operate makes any prospective loss of goodwill doubly conjectural and beyond legal recognition.
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The speculative nature of BSOR’s prospective goodwill claim is not changed by its new
business relationship with Coastal. Complaint 9 46 alleges that “[i]f the property is condemned,
BSOR’s relationships with its existing customer will necessarily be terminated, thereby
adversely and irreparably affecting BSOR.” However, this purported injury pertains to a lone
customer for which BSOR has not yet moved a single load. BSOR has not begun to accrue the
goodwill it purports to fear losing.

Furthermore, even if some goodwill with Coastal existed and could be lost, losses of
goodwill are not inherently irreparable. Penthouse Intern., Ltd. v. Playboy Enterprises, Inc., 392
F.Supp. 257, 261 (S.D.N.Y. 1974). BSOR provides no reason to believe the hypothetical loss it
alleges would be beyond repair — that BSOR would be forever prevented from demonstrating its
reliability.

Conclusion
Plaintiff’s motion for a preliminary injunction should be denied, and the temporary
restraining order should be lifted.
Dated: New York, New York
May 23, 2006
Respectfully submitted,
ARNOLD & PORTER LLP
Attorneys for Defendants
399 Park Avenue

New York, New York 10022
(212) 715-1190

5 MJM

Michael B. Gerrard (MG 4404)

Of counsel:
Mary Gabrielle Sprague
Katrina F. Kuh
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BUFFALO SOUTHERN RAILROAD, INC.,
Plaintiff,
- against -
VILLAGE OF CROTON-ON-HUDSON; GREGORY J.
SCHMIDT, as Mayor of the Village of Croton-on-Hudson;  AFFIDAVIT

DANIEL O’CONNOR, P.E., as Engineer and Building
Inspector for the Village of Croton-on-Hudson; RICHARD  Civil Action No.

F. HERBEK, as Manager of the Village of Croton-on- 06 CIV 3755
Hudson; THOMAS P. BRENNAN, as Trustee on the
Viilage Board of Trustees; CHARLES A. KANE, as Judge McMahon

Trustee on the Village Board of Trustees; ANN GALLELLI,
as Trustee on the Village Board of Trustees; LEO AW,
WIEGMAN, as Trustee on the Village Board of Trustzes;
CHRIS KEHOE, as member of the Village Planning Board;
VINCENT ANDREWS, as member of the Village Planning
Board; FRANCES ALLEN, as member of the Village Planning
Board; ROBERT LUNTZ, as member of the Village Planning
Board; KATHLEEN RIEDY, as member of the Village Zoning
Board of Appeals; RHODA STEPHENS, as member of the
Village Zoning Board of Appeals; RUTH WATKINS. as
member of the Village Zoning Board of Appeals; WITT
BARLOW, as member of the Village of Zoning Board of
Appeals; and PAUL ROLNICK, as member of the Village
Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF WESTCHESTER ) ss.:

LOUIS E. GITOMER, being duly sworn, deposes and says:
1. I am an attorney who was employed by the ‘nterstate Commerce

Commussion (the “Commission™) from on or about January 1, 1976 through



January 31, 198?; I served as an Attomey-Advisor, Supervisory Attorney, and
then, as of December 1982, Deputy Director of the Section of Finance, the Rail
Section and the Motor Section. As Deputy Director o7 the Section of Finance and
the Rail Section, positions I held betw.:;n December 1982 and May 1986, 1
supervised an office of up to 100 attomeys and was responsible for the preparation
of the Commission’s legal and policy decisions and rulemakings concerning
- railroad entry (49 U.S.C. §10901), exit (49 U.S.C. §10903, ei seq.), consolidations
(49 U.S.C. §11321, et seq.), rates (49 U.S.C. §10701, =t seq.), operations (49
U.S.C. §11101), exemptions (49 U.S.C. §10502), aqdjuxisdictional issues
including questions of whether certain railroad property was a line of railroad or
an excepted spur, industrial, team, switching, ot side t-ack (49 U.S.C. §10906). [
wrote, reviewed and directed the preparation of thousands of decisions. Since
1987, 1 have regularly practiced before the Commission and its successor the
Surface Transportation Board {the “Board”™). |

2. 1have been asked by the Village of Croton-on-Hudson to review the
record in this matter concerning the claim by the Buffalo Southern Railroad, Inc.
(“BSOR™) that its purported operation of the site owned by Greentree Realty
(improperly called the Croton Yard by BSOR) and including 1,600 feet of track
(referred to herein as “Greentree Yard”), does not require Board approval or
excmption because the track is properly classified as excepted spur track under 49

U.S.C. §10906.



The Northeast Interchange Railway, LLC proposal.

3, 1 have also reviewed the record before the Foard in Northeast
Interchange Railway, LLC~Lease and Operation Exeraption-Line in Croton-on-
Hudson, New York, STB Finance Docket No. 34734 (“FD 34734").

4. The Verified Notice of Exemption (the “Notice”) filed by Northeast
Interchange Railway, LLC (“NIR™) with the Board on August 1, 2005, pursvant to
49 C.FR. 1150.31 (See Exhibit 5 to the Affidavit of Marianne Stecich), sought an
exemption to operate the Greentree Yard as a commori carrier regulated line of
railroad requiring Board approval or exemption prior to the start of operatioqs
under 49 U.S.C. §10901.

5. By decision served on November 18, 2005 iSee Exhibit 7 to the
Affidavit of Marianne Stecich), the Board rejected the Notice because “the factual
and legal issues presented in the pleadings filed to date demonstrate that NIR’s
proposed transaction is controversial and raises impostant issues that make more
scrutiny and the development of a more complete record necessary. The current
construction and demolition waste operation at the sit has attracted substantial
opposition and local interest, including liﬁgaﬁon in waich the operations of NIR’s
predecessor were found to be a threat to the public health by the state court,
Moreover, NIR has expressed an intent to convert this previously private
construction waste transfer operation into what could turn out to be a more
extensive for-hirc common carrier operation involving; commodities in addition to

construction waste.”



Board jurisdiction over the lease of track by a railroad.

6. Before a railroad is permitted to acquire another line of railroad, it must
obtain approval from the Board pursuant to 49 U.S.C. §10902(a) or 49 U.S.C.
§11323, Before a railroad is permitted to acquire an excepted track, as defined in
49 U.S.C. §10906, which through use will become a line of railroad, it must obtain
approval from the Board pursuant to 49 U.S.C. §10901.

. 7. The lease of a rail line is considered an acquisition of a rail line under 49
U.S.C. §10902 by the Board.

8. The Commission was created in 1887 to provide Federal regulation of
the interstate railroad system and replace the ineffective patch work of state and
local railroad regulation that was affecting interstate commerce. In addition to the
lines of railroad, railroads operate over other track connected to their main lines in
order to provide ancillary service to their customers, such as switching, pick-up,
and delivery. These ancillary tracks are called spur, industriai, team, switching, or
side tracks. Since the main line track to which these cther tracks are connected,
and the railroads that operated the mam line track, were regulated by the
Commission, it was thought appropriate for the minor transactions involving
clearly auxiliary track to be excepted from the federal regulatory process. Prior to
the ICC Termination Act of 1995 (which established the Board), spur, industrial,
team, switching, or side track were subject to state and local regulation, Inthe
ICC Termination Act, spur, industrial, team, switching, or side track were

subjected to Board jurisdiction, for the limited purposes of construction,



acquisition, operéﬁon, abandonment or discontinuance (49 U.S.C. §10501(b)(2)),
but then excepted from Board review (49 U.S.C. §10506). Provision of rail
service over a spur, industrial, team, switching, or side track has never been
interpreted as a blanket preemption of state and local law otherwise applicable to a
facility.

9. The Board determines whether a track is a spur track or a line of railroad
on a case-by-case basis. CNW-Aban. Exemp.-ln McHenry County, IL, 3 LC.C.
366 (1987), rev'd on other grounds sub nom. Illinois Coﬁzmerce Comm'n v. ICC,
879 F.2d 917 (D.C. Cir. 1989).

10. To determine whether a track is a line of rzilroad or a spur track, the
Board considers (a) whether the track extends into a territory not previously served
by the railroad; (b) whether the track extends into territory already served by
another railroad; (¢) the use of the track; (d) the physi:al characteristics of the
track; (e) the length of the track; (f) the number of shippers to be served; (g)
whether the track is stub ended; (h) if there is regularly scheduled service on the
track; (i) the owﬁet of the track; and (j) who maintains the track. The New York
City Economic Development Corporation-Petition for Declaratory Order, STB
Finance Docket No. 34429 (STB served July 15, 2004);

11. The most important determinant used by the Board is whether the track
is extending into a territory not previously served by the railroad. Texas & Pacific
Ry. v. Gulf, Colo. & S. F. Ry., 270 U S. 266, 278 (1926); Nicholson v. Interstate

Commerce Comm'n, 711 F.2d 364, 367 (D.C. Cir. 1983).
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12. 1am not familiar with any case in which the Board has concluded that -
it has no authority over the operation of a rail carrier providing common carrier
services through the invasion of a new territory because the rail camer claimed
that it was only operating over a “spur.” As expléined above, a “spm” track is
incidental to rail transportation. Where a rail carrier seeks to enter a new territory
and offer common carrier services over what had formerly been a spur, Congress
did not intend to preclude the Board’s jurisdiction. See United Transportation
Union-Illinois Legislative Board v. Surface Transportation Board, 183 F.3d 606
(7™ Cir. 1999). This is precisely the kind of situation in which Congress intended
the Board to exercise its authority.

BSOR’s current and proposed operations.

- 13. Prior to commencing operation of the Greentree Yard, BSOR claims to
have operated approximately 32 miles of track in Erie County, NY as a common
carrier railroad and switching services in Tonawanda, NY. Feasley Affidavit,
paragraph 2. Because BSOR’s common carrier operation is hundreds of miles
away from the Greentree Yard, BSOR must obtain approval or exemption from the
Board to commence operations when it proposes to invade the territory of another
railroad, as BSOR intends.

4. There is a freight yard to the north of the Gireentree Yard, Feasley
Affidavit, paragraph 6. The freight yard and the CSX Transportation, Inc.
(“CSXT") line are the tetritory that BSOR is invading with a transload facility fhat

could be located at either of those locations.



15. Although BSOR claims that it will interchunge traffic with CSXT at its
| connection to the Greentree Yard (Feasley Affidavit, paragraph 12) the only points
of ihtcrchange between BSOR and other railroads indicated by BSOR on its web
site (mcmbers.aollbuﬁ’alosouthcm/serviées.html) are 3C [Buffalo Creek] Jdnction
and Gowanda, both uear Buffalo, NY. The only interchange with CSXT is at BC
Junction. See also the CSXT web site at
csx.com/?fuseaction=customers.sl_directory-detail&i=2154. In order to open an
intecchange, an Interchange Update Form must be executed by BSOR and CSXT
and presented to the Rail Link, a subsidiary of the Association of American
Railroads that processes all car movements. All industry and corporate reference
files would have to be updated before an interchange could be opened. CSXT has
established an Interchange Committee for the purpose of approving interchanges
with other railroads. Upon information and belief, the CSXT Interchange
Committce has not received a request to open an interchange with BSOR at
Croton-on-Hudson or anywhere in that vicinity.

16. A rail carrier is only required to provide interchange with another rail
cartier between their fines of railroad. 49 U.S.C. §10742. If BSOR is not
operating as a rail carrier or is not operating over a line of railroad (such as over a
spur track), then CSXT has no obligation under the law to interchange traffic with
BSOR. On the other hand, if BSOR wishes to operate as a common carrier with a
right to interchange traffic with CSXT, then it must first obtain autharization or

exemption from the Board to lawfully operate the Greeatree Yard.



17. Based on information and belief, BSOR has not entered an agreement
to interchange rail traffic with CSXT onto the Greentree Yard.

18. BSOR proposes to provide common carrier service to the Greentree
Yard. Feasley Affidavit, paragraph 11 and Exhibit A, paragraph 3.

19. BSOR proposes to provide common carrier service over Greentree
Yard to Hanson Aggregates New York, Inc. (Mechan Affidavit), Coastal
Distribution, LLC (Rutigliano Affidavit) and other businesses (Feasley Affidavit,
paragraph 28).

20. Without an interchange agreement with CSXT, BSOR cannot
undertake the common carrier services it has just begun to offer, because its
customers' freight cars will not be able to enter or leave the site.

BSOR requires Board approval or exemption before it can lawfully
commence the common carrier operation it proposes at Greentree Yard.

21, BSOR has not obtained approval or exemption to operate the Greentree
Yard as a common carrier.

22. The Board has not determined whether the Greentree Yard is a line of
railroad or a spur track. Because BSOR proposes to invade the terxitory served by
CSXT and the rail yard north of Greentree Yard, it appears that BSOR will operate
the Greentree Yard as a line of railcoad and not as a spur track.

23, Prior to lawfully operating an additional line of railroad under a lease,
BSOR must obtain approval or exemption from the Board under 49 U.S.C. §10901

or §10902. Anyone that operates an additional line of railroad without Board



approval or exemption is subject to penalties of up to $5,000 per day. See 49
U.S.C. §11901.

24. BSOR should thus halt its apparent unlawful operation until the Board
determines (a) whether Greentree Yard is a line of railroad or spur track; and (b)

whether to approve or exempt BSOR's lease and operation of Greentree Yard.

e

Louis E. Gitomer

Sworn to before me this 23 day of May, 2006.

L oot Yashin Jon |
Sy e PAMELA J. SMITH

Oistrict of Columbia
My Commyiasion Expiras
January 14. 2011
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BUFFALO SOUTHERN RAILROAD, INC,,
Plaintiff,
- against -

VILLAGE OF CROTON-ON-HUDSON; GREGORY J.

SCHMIDT, as Mayor of the Village of Croton-on-Hudson; AFFIDAVIT
DANIEL O’CONNOR, P.E., as Engineer and Building _
Inspector for the Village of Croton-on-Hudson; RICHARD Civil Action No.
F. HERBEK, as Manager of the Village of Croton-on- 06 CIV 3755
Hudson; THOMAS P. BRENNAN, as Trustee on the

Village Board of Trustees; CHARLES A. KANE, as Judge McMahon
Trustee on the Village Board of Trustees; ANN GALLELLI,
as Trustee on the Village Board of Trustees; LEO A.W.
WIEGMAN, as Trustee on the Village Board of Trustees;
CHRIS KEHOE, as member of the Village Planning Board,
VINCENT ANDREWS, as member of the Village Planning
Board; FRANCES ALLEN, as member of the Village Planning
Board; ROBERT LUNTZ, as member of the Village Planning
Board; KATHLEEN RIEDY, as member of the Village Zoning
Board of Appeals; RHODA STEPHENS, as member of the
Village Zoning Board of Appeals; RUTH WAITKINS, as
member of the Village Zoning Board of Appeals; WITT
BARLOW, as member of the Village of Zoning Board of
Appeals; and PAUL ROLNICK, as member of the Village
Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF WESTCHESTER ) ss.

CHARLES A. KANE, being duly sworn, deposes and says:

1. Iam employed as a Supervisor of Metro North Commuter Railroad, and my



. N

office is located at Harmon Shop, near the Croton-on-Hudson train station in Croton-on-
Hudson, New York. In addition, since April 2004, I have served as a Trustee on the
Croton-on-Hudson Village Board of Trustees. As such, I am a named defendant in this
action.

2. T am submitting this affidavit in opposifion to Buffalo Southern Railroad, Inc.’s
application for a tcn{porary restraining order and other injunctive relief. [ am familiar
with all matters stated in this affidavit from my personal knowledge and observations.

3. My Metro North office is located directly across the railroad tracks from 1A
Croton Point Avenue, the property that is the subject of the above captioned action.

From the Metro North office, I hgve a clear view of the property, including the 1600 foot
piece of railroad track on the westerly border of the site.

4. Atleast twice a day, [ pass the entrance to the 1A Croton Point Avenue facility.

In addition, approximately twice a day, I cross the bridge on Croton Point Avenue and,
from that vantage point, which is elevated, I have a clear overview of the entire 1A
Croton Point Avenue site.

5. Because of the long-standing controversy over the use of 1A Croton Point

Avenue as a waste transfer facility, since [ became a trustee in 2004, [ have always paid

close attention to what is going on at the 1A Croton Point Avenue site.

6. Since Metro Enviro ceased operations and completed its clean up of the 1A
Croton Point Avenue site in the summer of 2005, up until May 18, 2006, I have not seen

any train cars at all on the 1600 foot piece of railroad track. I have not seen train cars



i1

coming onto the track nor departiﬁg from the track. In addition, during that same period,
I have not seen any trucks coming onto or leaving 1A Croton Point Avenue.

7. Since Metro Enviro left the site, [ have not seen any activity at all at the site,
other than, on a daity basis, a single automobile parked at the weigh station gate and one
person, who appears to be guardin;g the site.

8. Finally, I have seen no signs marked “Buffalo Southern Railroad,” or anything

similar, at the site itself or at the road leading to the site.

(Y LG P

harles A. Kane

Sworn to before me this [2 7
day of May, 2006

No iblic

RGARET KEESLER
Notar';”;'ublic, KSEteétéas%ig tglgw York
No, 01
Qualified in Westchester Cougg 0?
Commission Expires October 23,



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BUFFALO SOUTHERN RAILROAD, INC,,
Plaintiff,
- against -

VILLAGE OF CROTON-ON-HUDSON; GREGORY J.

SCHMIDT, as Mayor of the Village of Croton-on-Hudson; AFFIDAVIT
DANIEL O’CONNOR, P.E., as Engineer and Building

Inspector for the Village of Croton-on-Hudson; RICHARD - Civil Action No.
F. HERBEK, as Manager of the Village of Croton-on- 06 CIV 3755
Hudson; THOMAS P. BRENNAN, as Trustee on the

Village Board of Trustees; CHARLES A. KANE, as Judge McMahon
Trustee on the Village Board of Trustees; ANN GALLELLI,

as Trustee on the Village Board of Trustees; LEO A.W.

WIEGMAN, as Trustee on the Village Board of Trustees;

CHRIS KEHOE, as member of the Village Planning Board,

VINCENT ANDREWS, as member of the Village Planning

Board; FRANCES ALLEN, as member of the Village Planning

Board; ROBERT LUNTZ, as member of the Village Planning

Board; KATHLEEN RIEDY, as member of the Village Zoning

Board of Appeals; RHODA STEPHENS, as member of the

Village Zoning Board of Appeals; RUTH WATKINS, as

member of the Village Zoning Board of Appeals; WITT

BARLOW, as member of the Village of Zoning Board of

Appeals; and PAUL ROLNICK, as member of the Vlllage

Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK
COUNTY OF WESTCHESTER ) ss.:

MARIANNE STECICH, being duly sworn, deposes and says:

1. Tam the Village Attorney for the Village of Croton-on-Hudson and am familiar



with all matters stated in this affidavit, which I am submitting in opposition to the
application of Buffalo Southern Railroad Inc. (“BSOR™) for a preliminary injunction and
other injunctive relief, and in support of the Village’s application to lift the temporary
restraining order issued by this Court on May 18, 2006.

2. Atthe outset, I must inform the Court that Plaintiff’s description of its
operations in Croton-én-Hudson is seriously misleading. As of the date of this affidavit,
it is apparent that BSOR has not conducted any transloading operations at 1A Croton
Point Avenue (also referred to as the “Site™). Its descriptions of the Site as the “BSOR
Croton Yard,” and of its putative operations as the “Transload Facility,” are, at this point,
pure fiction. |

3. As stated in the affidavit of Charleé A. Kane, a supervisor for Metro North
Commuter Railroad, and one of the named defendants in this action, he works directly
across from 1A Croton Point Avenue, has a cléar view of the Site throughout the work
day, and has seen no railroad or trucking activity at the Site since Metro Enviro vacated it
and cleaned it up at the end of summer, 2005. In addition, Mr, Kane states that there are
no signs marked “Buffalo Southern Railroad,” or anything similar, at the Site or at the
entrance to the Site. Since the recent removal of the “Metro Enviro Transfer” sign, there
have been no signs at all at the Site indicating its name.

4. Annexed to this affidavit as Exhibit 1 are pages printed form the BSOR
website on May 20, 2006. The home page of the site refers exclusively to operations in

the Buffalo area. It does have a link to a page of announcements, including one dated
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May 17, 2006 — the day béfore the instant action was commenced — stating: “The BSOR
announces that they are now offering conuﬁon carrier transportétion services at its new
Transload Facility in Croton-on-Hudson, New York. This facility serves Westchester
County and New York City markets.”

5. Thave époken with the officials and employees in the Village Manager’s office
and the Building Deparftmenl, as well as with the Mayor and each of the Trustees, and
none of them has been contacted by anyone from BOSR. Until the Viliage was served
with the papers in the instant action, none of them had even heard of BSOR or the “BSOR
Croton Yard.” The Village has at no time taken or threatened enforcement or other action
agdinst BSOR (other than opposing the instant lawsuit).

6. As will be described later in this affidavit, the property at 1A Croton Point
Avenue was used since 1998 as a waste &ansfer station, operated by Metro Enviro
Transfer, LLC and predecessor entities (collectively referred to as “Metro Enviro™). In
July 2005, the New York Court of Appeals affirmed the Village’s right to close down
Metro Enviro’s operations for serious environmental and permit violations. In September
2005, Metro Enviro vacated the site, and it has remained essentially dormant since.

7. Efforts over the past nine months by Northeast Interchange Railway — despite
its misleading nomenclature, another waste hauler — to resume waste transfer station
operations at the Site have been thwarted by rulings of the United States Surface
Transportation Board and the Westchester County Supreme Court. The history of those

efforts will be detailed in the following paragraphs.
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Metro Enviro’s C&D Transfer Station

8. In early 1997, Metro Enviro ‘leased the site at 1A Croton P\oint Avenue for the
purpose of operating a construction and demolition (“C&D”) waste transfer station.

Upon information and belief, there was a building on the property where C&D debris was
processed, as it was transferred from trucks to rail cars. This building was generally
known as the “processing building.” It has not been known as the “Transload Facility” or
anything of that sort.

9. Later in 1997, the 1600-foot stretch of track was installed along the westerly
border of the propeﬁy, adjacent to the Croton Harmon rail yard.

10. From 1998 through the summer of 2005, the site at 1A Croton Point Avenue
was used as a C&D waste trahsfer station. The transfer station operated under a non-
conforming use special permit, issued on May 4, 1998 by the Croton-on-Hudson Village
Board of Trustees for a three-year period. | The special permit contained 42 conditions
relating to capacity limits, hours of operation, types of waste that could be accepted, and
required training of personnel.

11. Beginning in 2000, Metro Enviro, in the words of the New York Court of
Appeals, “repeatedly and intentionally violated conditioné of the pennit.”‘ On the basis
of those violations, and after a long series of hearings and investigations, the Croton-on-

Hudson Village Board of Trustees voted, on January 27, 2003, not to renew the special

1

Metro Enviro Transfer. LLC v, Village of Croton-on-Hudson, 5 N.Y.3d 236, 239,
800 N.Y.S.2d 535, 536 (2005). '



use permit and directed Metro Enviro to cease operations on February 17, 2003. A copy
of the Board’s Statement of Findings underlying that decision is annexed to this affidavit
as Exhibit 2.

12. Metro Enviro immediately brought a CPLR Article 78 proceeding in
Westchester County Supreme Court to challenge the denial. The case was assigned to
Justice Francis Nicolai, who, on February 19, 2003, invalidated the Board of Trustees’
determination and enjoined the closure of the transfer station.

13. Justice Nicolai’s order was reversed by the Second Department Appellate
Division. Metro Enviro Transfer, LLC v. Village of Croton-on-Hudson, 7 A.D.3d 625, |
777 N.Y.S.2d 170 (2d Dep’t 2004). The Appellate Division’s decision was affirmed by
the Court of Appeals, on July 6, 2005, at 5 N.Y.3d 236, 800 N.Y.S.2d 535 (2005). A
copy of the Court of Appeals decision is attached to this affidavit as Exhibit 3.

14. On July 18, 2005, the Village directed Metro Enviro to cease accepting waste
on July 23, 2005.

15. On July 21, 2005, Metro Enviro and Greentree Realty, LLC (“Greentree™),
the owner of the Site, commenced another action before Justice Nicolai, essentially for a
declaratory judgment that a C&D waste transfer facility could continue to operate at 1A
Croton Point Avenue as a pre-existing, legal nonconforming use, and did not need a

special permit.? On July 21, 2005, Justice Nicolai issued a temporary restraining order

2

Greentree Realty, LLC and Metro Enviro Transfer, LL.C, Index No. 05-11872
(Westchester County Supreme Court).



enjoining the closure of the transfer station. |

16. On August 26, 2005, Justice Nicolai issued an order enjoining the Village
from “prohibiting or interfering with Greentree’s ability to lease and or operate it’s [sic]
propei'ty for purposes of solid waste management, with the exception of Metro Enviro,
which is required to comply with the Closure Order.” The decision indicated, however,
that a solid waste facility would require a special permit from the Village. A copy of

Justice Nicolai’s August 26, 2005 decision is annexed to this affidavit as Exhibit 4.

Northeast Interchange Railway’s Application to the Surface Transportation Board

17. Almost simultaneously with the proceeding before Justice Nicolai, another
waste hauler, misleadingly named Northeast Interchange Railway, LLC (“NIR™), filed a
Notice of Exempt Transaction with the United States Surface Transportation Board
(“STB”), with respect to the 1600-foot length of track at 1A Croton Point Avenue. (This
Notice was filed by James E. Howard, one of the attorneys for BOSR in the instant case.)
According to its several submissions to the STB, NIR planned to acquire the assets of
Metro Enviro, including its lease, and to transload construction and demolition waste over
the 1600-foot stretch of track. Under the STB’s summary class exemption procedures,
once a Notice of Exempt Transaction is filed, the exemption automatically becomes
effective in seven days unless the STB takes adverse action. A copy of NIR’s Notice of

Exempt Transaction is annexed to this affidavit as Exhibit 5.



~ 18. The Village became aware of NIR’s Notice of Exempt Transaction the day it
was filed and immediately notified the STB that if would be seeking a stay of the .
exemption. On August 4, 2005, the Village filed a Petition to Reject the Notice of
Exemption or, in the Alternative, for a Stay of Effectiveness. The next day, the STB
issued an order staying the effectiveness of the Notice of Exempt Transaction until a
further order of the STB. A copy of this order is annexed to this affidavit as Exhibit 6.

19. Three months later, on November 17, 2005, after extensive written

submissions by both the Village and NIR, the STB rejected NIR’s notice of exemption
and ruled that if NIR wished to pursue its claim fof exemption, it must “file either a
petition for exemption under our case-by-case exemption procedures at 49 CFR part
1121, or a formal application under 49 U.S.C. 10901 and 49 CFR 1150 Subpart A.” The

STB stated its concerns as follows:

NIR’s proposed transaction is controversial and raises important
issues that make more scrutiny and the development of a more
complete record necessary. The current construction and demolition
waste operation at the site has attracted substantial opposition and
local interest, including litigation in which the operations of NIR’s
predecessor were found to be a threat to the public health by the state
court. Moreover, NIR has expressed an intent to convert this
previously private construction waste transfer operation in to what
could turn out to be a more extensive for-hire common carrier -
operation involving commodities in addition to construction waste.

A copy of the STB’s complete Decision is annexed to this affidavit as Exhibit 7.

20. NIR never filed a petition for exemption or a formal application.



21. To the best of my knowledge, BSOR has not applied for STB approval to

extend its operations to the 1600-foot stretch of track at 1A Croton Point Avenue.

Northeast Interchange Railway’s State.and Local Applications

22. While its matters were pending before the Supreme Court and the STB, NIR
applied to the Westchester County Solid Waste Commission for a hauler’s license, in
order to commence waste.transfer operations at 1A Croton Point Avenue. (NIR’s
attorneys on its matters in New York State were Crane, Parente, Cherubin & Murray, the
attorneys for BOSR in the instant action.)

23. The Village urged the Solid Waste Commission not to issue the license on the
grounds that the Village had evidence that several waste facilities in the Northeast owned
and/or operated by NIR’s parent cémpany, Regus Industries, LLC (“Regus™),’ had been
the subject of governmental enforcement a(;tions, or had been investigated, for violating
federal, state, and local permitting requirements and conditions.

.24. The Village was particularly concerned about the Warren Hills C&D Landfill
in Ohio, operated by Regus at the time the Ohio Attorney General commenced an action
for a series of violations in operating the landfill. This action resulfed in a consent order
between the State and the Warren Hills Landfill operator, which continued to violate the

consent order, causing the State of Ohio to commence a contempt proceeding.

NIR is a wholly owned subsidiary of Regus, apparently created for the purpose of
operating the proposed transfer station in Croton-on-Hudson.



Additionally, while Regus was operating the Warren Hills Landfill, the federal Agency
for Toxic Substances and Disease Registry warned of an “urgent public health hazard”
posed by high concentrations of hydrogen sulfide at the landfill. Subsequently, the
Emergency Response Branch of the United States Environmental Protection Agency
determined that a subétantial public health threat was posed by the site. The Village’s
correspondence relating to this Ian.dﬁll and other Regus operated waste facilities is
annexed to this affidavit as Exhibit 8. |

| 25. Nonetheless, in December 2005, the Solid Waste Commission granted NIRa
hauler’s license. The next month, the New York State Department of Environmental
Conservation issued it a permit for a C&D waste processing facility at 1A Croton Point
Avenue.

26. While its application before the Solid Waste Commission was pending,
Andreas Gruson, the Chief Executive Officer of NIR, telephoned Richard Herbek, the
Croton-on-Hudson Village Manager, and told him that NIR intended to commence waste
transfer operations at 1A Croton Point Avenue as soon as NIR received its County license
and State DEC permit, and that it did not need any approvals from the Village.

27. The Village, therefore, as soon as NIR received its hauler’s license,
commenced an action against NIR in Westchester County Supreme Court for a temporary
restfaining order and preliminary injunction enjoining NIR from commencing waste
transfer station operations at the Site without‘ first obtaining either a use variance or a

special permit from the Village. The Village was successful in its application and, on
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April 27, 2006, Justice Nicolai issued a preliminary injunction enjoining “NIR and its
afﬁliate RSA ... from operating a transfer station at the Property without first obtaining a
special permit in accordance with the Village’s Zoning Code.” A copy of Justice
Nicolai’s April 27, 2006 Decision is annexed to this affidavit as Exhibit 9.

28. Asoftoday, NIR has not applied for a special penﬁit. Neither has any other
entity applied to the Village for a special permit for a C&D waste transfer station or other
use at the Site, or for a certificate of occupancy for an as-of-right permitted use, such as a
railroad at the Site.

29. Itis important to note that in its applications to the stat¢ and county, NIR
never described its operations as rail transportation. Even in the proceeding before the
Surface Transportation Board, NIR stated that it intended to provide rail transportation

service for the purpose of transloading construction and demolition waste.

Eminent Domain Preliminary Steps

30. While the litigation was pending in Westchester Supreme Court, the Village
took preliminary steps toward making a deterrﬁination whether to acquire the 1A Croton
Point Avenue site under the New York State Eminent Domain Procedure Law, for the
purpose of using it as a Department of Public Works (“DPW?) garage and storage
facility. |

31. On February 6, 2006, the Village Board of Trustees conducted a public

hearing to determine whether there was a municipal need for the Site. The Village

10



Manager, Village Engineer, and Superintendent of Public Works testified in detail that the
Village needs a new DPW facility, as well as a storage site for other Village uses; that the
Village has a pressing need for parking above the tidal flood line; that the site at 1A
Croton Point Avenue is well-suited for those needs; and that the Village had explored
many other sites to meet those needs but was unsuccessful. A copy of the minutes of the
public hearing, which includes a transcript of the testimony of the three Village officials
is annexed to this affidavit as Exhibit 10.

32. The Village has begun its review under the State Environmental Quality
Review Act of the proposed acquisition and development of the Site.

33. The Village has made no final decision on whether to acquire the Site or
develop a facility there.

34. Annexed as Exhibit 11 are pages printed from the web site of the New York
Department of State on May 20, 2006, indicating that Greentree Realty L1.C, Hanson
Aggregates New York, Inc., and Coastal Distribution, LL.C are New York corporations.

35. Annexed as Exhibit 12 are papers from the files of the Village concerning the

Village’s approval in 2003 of a special permit application for the Max Finkelstein Tire

Warehouse.
Marianne Stecich
Sworn to before me this 1'_3"0
day of May, 2006
Notary Public
mﬁr‘:%ﬁ LR oﬂ&aﬁ@
No, 4943938

mm Westchestay % i
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Site Map

[News]

{Transload Facility]
[Route Map]
[Rates]

[History]
[Feedback]

" the best interchange connections at Buffalo

The Buffalo Southern Railroad (BSOR) is a locally owned Class Il}
Common Carrier shortline railroad company. Located in Westem New
York State, the mainline of the BSOR runs
southward out of Buffalo towards Jamestown
on a segment of 32 miles. The right of way,
also referred to as Line 1246 is owned by
Erie County. The BSOR operates the line on
a lease with the Erie County Industrial
Development Agency.

Traveling south from Buffalo, the railroad
passes through prime industrial, residential
and agricultural lands. Also having some of

(BC Junction), freight rates are competitive.
Connections with all Class 1 railroads in
Buffalo include the Norfolk Southern, CSX, :
Canadian Pacific and the Buffalo and Pittsburgh. Connectaons at
Gowanda with the New York and Lake Erie extend the rail network
farther south.

The BSOR's corporate office is located in Eden, New York. Only 15
miles south of Buffalo on Route 62, Eden is 1.5 miles from Interstate
90 Exit 52A. The fine offers easy access to US Routes 20 and 5, State
Routes 249, 179, 75 and 39 as well as Interstate 90, with all onty short
distances from sites along the BSOR. This makes the railroad
perfectly situated for all customer needs both in rail sidings and
vehicle traffic accessibility.

L.ocomotive and Rail Car Maintenance facilities are located online in a
7000 square foot shop.

With fuel costs rising and highway congestion getting worse,
railroads offer an excellent advantage in moving your products!
Contact the BSOR to discuss your needs.

General Information: Mainline 32 Miles in Length - Buffalo to
Gowanda, NY - (Interchange with New York and { ake Erie that
continues line to the south);

http://members aol.com/uffalosouthern/ 5/20/2006
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Yard Switching - Dunlop Tire (Off of Kenmore Yard, Tonawanda, NY)

Rates: The Buffalo Southem is a Reciprocal Switching Line. Waybill
delivery information should state Delivery by BSOR for best rates.
[click here for downloadable rate information]

Operations: Trains are operated as needed. Typically several times
per week. Customers demands sel operational schedules.

Traffic: Grains (Feed), Fertilizer, Propane, Lumber, Scrap Meials,
Cement, Aggregates, Paper, Brick

Facilities & Services: On Time/On Site Deliveries, Locomotive
Leasing, Plant Switching, Team Tracks (Car Storage and Unloading
Sites, Under Track Screw Auger and Loading Docks Available), Radial
Stacker and Tipple Unloading, 2 Wyes (Car Tuming), 2 Bay
Locomotive/Car Shop, Connections with all major Railroads in Buffalo,
Blasdell Site and other commexcial sites available for developed to
suit needs, “* NEW ** Transload Facility in Westchester County

Call for more details for your service needs.
felick here for a fist of customer and services available]

Contacts:

Buffato Southern Railroad, Inc.
8600 Depot Street
Eden, New York 14057

Albert Feasley - Vice President of Operations
FMaly Jane Franz - Traffic Manager/Secretary of the Corporation “

Car Tracing, Marketing, Sales and Rates: (716) 992-4979 Voice
Interchanges: (716) 992-9132 Fax ‘

Erie County Industrial Devel t Agen
John Cappellino, Business Retention Specialist

275 Qak Street .
Buffalo, New York 14203

Voice: (716)856-6525
Fax: (716)856-6754

Erie County
Christopher Jacobs, Director -
or Laurence A. Rubin, Commissioner of Environment and Ptanning

http://members.aol.com/uffalosouthern/ 5/20/2006
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Division of Planning

Room 1053, Rath Office Building
95 Franklin Street

Buffalo, NY 14202

Voice: (716) 858-8390
Fax: (716) 858-7248

Railroads of New York State

Explore the Eden Area Economics and Surroundiog Businesses

Don't meet us at the crossings, Remember:

"When it's a tie at the crossing, you lose!"

The BSOR is 2 proud member of OLS

[home] [&d&i@ﬂmml [map/stations) [rates) fhistory] [rosters| [p!!g.mi [news] [feedback]

http://members aol com/buffalosouthern/ : ' 5/20/2006
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News Updated 5/17/06

PP U TP I P SRSV PITS

5/17/06 - The BSOR announces that they are now offering common
carrier transportation services at its new Transload Facility in
Croton-On—~Hudson, New York. This facility serves Westchester County
and New York City markets. The BSOR's services include complete
loading and unloading for most commodity and car. types: switching,
storing and repair of rail cars; and track inspection services. The.
commodity types transloaded at the BSOR Croton facility include,
among other things, aggregates, lumber, metals and concrete
construction products. '

Featured on site are electronic scales for rail and btruck, an
enclosed structure for transload of dusty materials and other loading
equipment. The site is located on the Metro North line along the
Hudson River, a short distance from major interstate highways and New
York City. Rail car switching is being provided on site by the BSOR
and interchanged to the national rail network via CSX.

See the new facility at Croton, contact the BSOR at
bsorcrotonfaol.com for more details.

5/1/06 - Locomotive 2010 was delivered to Gateway Metroport in place
of locomotive 93. Loading operations have commenced for the shipping
season. Once repairs are completed on 93, 2010 will return to Hamburg
and 93 will assume her normal duties.

3/19/06 - The BSOR announces intention to sell surplus equipment.
Listings have been placed on the Railswap.Orqg website. Items up for
sale include Fairmont Tie Shear Parts, Natural Gas Shop Heaters and
Miscellaneous EMD Locomotive Parts. Contackt Pat Connors for more
details.

3/17/06 - BSOR Shop Report - 423 was placed back into storage.
Internal block inspection found minor rust damage inside of the
block. It is felt that repairs can be made at a later date and
attempts made to fire the block. No time frame is given. Engine 93

http://members.aol .com/buffalosouthern/news html ' 5/20/2006
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(S4) is in the shop for water system repairs and routine maintenance
to prepare it for the up coming loading season. Once it is completed
it is planned to return 93 to Gateway Metroport.

A slide table was constructed over the winter months to aid in wheel
and traction motor work. The concrete work was completed in the fall
with the steel table and track replaced over the last couple of
months. The first engine rolled over the new construction this week.
Engine 2010 is slated for wheel replacement with the use of the new
table some time in the near future. :

3/8/06 - RIEFLER CONCRETE CLOSES - As has been reported by several
local news sources Riefler Concrete Products has closed it's doors,
laying off hundreds of workers. This unfortunate news comes as a
surprise to many, including the BSOR. Nothing outside of what has
been reported is known by the BSOR. This will no doubt mean a minor
drop in car counts. It is hoped that Riefler's is able to either -
reorganize or be sold to another producer that will utilize Riefler's
many assets. The Hamburg Plant has a DOT approved transload and
storage facility as well as multiple other rail unloading facilities
on site. The BSOR Enginehouse remains unaffected by this closure at
this time. NOTE HOWEVER THAT ALL VISITORS AND DELIVERIES will now
need to call ahead for access onto the property.

1/1/06 - Locomotive 423 is in the shop for evaluation of possible
return to service. This. locomotive has been in storage since it's
arrival from Omaha in 1998. Work to be performed include air updates,
main generator cleaning and reassembly, prelubing and internal block
inspection and water system inspection. An assessment will be made
for feasibility to return this C415 to service. It was learned
recently that the two ex-Spokane, Portland and Seattle C415s (#4010
and 4011) used by the Ohio River Terminal in Huntington, West
Virginia have been cut up for scrap. The BSOR's 415 is now one of
only 7 remaining in the US.

3/19/04 - Engine 4241 arrived safely in Cleveland on the Cuyahoga
Valley Scenic Railrcad. Best of luck to their maintenance department
with restoration.

http://members.aol com/buffalosouthern/news htmi  5/20/2006
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12/17/03 - The BSOR has sold ex Q&G #4241 to the Cuyahoga Valley
Scenic Railroad. Crews from the CVSR have prepared the locomotive for
shipping. The unit will be shipped early in 2004. It is hoped that
the unit can be restored to operating condition and we lock forward
to seeing the unit return to service.

12/15/03 - Contractors are to begin work on installing 5000 ties to
upgrade the mainline between Hamburg and North Collins. ‘

8/31/03 - The BSOR anticipates additional new business this fall.
BSOR crews continue construction of a siding for Crescent
Manufacturing at North Collins. The ex-Agway Fertilizer plant is
undergoing repairs to be utilized as a bulk feed storage and
transload facility.

N
8/21/03 - Niagara Energy, LLC (Renaldo's}) unloaded their first two

tank cars at the new facility in North Collins. All 5 storage tanks
were purged. Construction at the plant is on going and should be
completed in the early fall. The BSOR crews worked hard to complete
construction of two new tracks at the facility. Hazmat Training,

Firemen Response and Handling Classes will be on going through the
fall.

http://members.aol . com/buffalosouthern/news.htm} 512012006
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8/19/03 - Many thanks to the BSOR Employees, Strates Employees, NS
and CSX. The train was loaded before dark and was on it's way to
Syracuse at around 5 a.m. on the 19th! See you all next year.

For more information about the fair, visit the Erie County Fair on
the web. _
For Strates Train schedules later in the year, visit Strates.com.

7/31/03 -~ Work on the Niagara Energies propane transload facility
continues to progress. BSOR and Renaldo's crews have installed two
switches and several hundred feet of track. Test cars are expected to
arrive in mid-Auqust, with unloading and hazmat training to continue
into September.

2721/03 - The first propane storage tanks for the future transload
facility have arrived at North Collins. It is hoped that construction
will commence as soon as the snow breaks. The BSOR anticipates
additional tie replacement, one crossing surface replacement and
several switch upgrades for the anticipated delivery of propane.

2/1/03 - This winter's snowfall has hit hard in many areas of the
northeast. Snow totals tended to be higher to the south. The thus far
has only plowed cnce to the south to knock down banks piled up at
crossings.

1/20/03 - The first locomotive is placed over the new inspection pit
at the Hamburg Engine House. After nearly one year of planning and
construction, the new pilt is a welcome addition to the BSOR's
maintenance facilities.

http://members.aol com/buffalosouthern/news htmt 5/20/2006
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1/01/03 - The BSOR's Blasdell site is currently available for
development and gives the BSOR added storage space for potential new
customers. The site is available for transloading, car storage, car
repair or many other uses. The BSOR is conveniently located with
direct rail connections to all Class 1 railroads that access Buffalo,
NY. The site is cleared with ample storage space and has electrical
power readily available. It is located in the Village of Blasdell
only a 1/2 mile from US Route 5 and 1 mile from Interstate 90.
Interested parties are encouraged to call for more information.
Further development on site is available. Contact the Buffalo
Southern

Imgl [services/customers| [map/stations) frates| [history} [rosters] [photos] [news] [feedback]

http://members aol com/buffalosouthern/news.html 5/20/2006
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Croton-on-Hudson - Transload Facility

BSOR Switching Services - Gateway to Westchester County and New York City

About the BSOR

Home

Contacts
Current News

History

Freight

interchanges
Customers
Services
Map

Equipment
Rosters
Pictures

feed Back

email 1o BSOR Web Master

http://members.aol .com/buffalosoulhem_/croton.html

Are fuel costs driving your transportation budget

Consider an alternative. Railroads provide one of the most efficient
transportation options available. With highway congestion only getting w
and fuel costs that will continue to rise, why not an alternative to move y
products?

The Croton Facility ts an excellent gateway to the Westchester County as
York City markets. With easy off/Easy on Highway access for trucks, pr
from around the country can arrive by rail and are easily distributed to lo
markets via this facility. This site is conveniently located off of US Routs
short distance from Interstates 84 and 87 at 1a Croton Avenue, Croton-O
Hudson, NY 10520-3024.

For further information or to discuss you transpdrlation needs, please cont
BSOR by calling (716)992-4979 or via email at bsorcroton(@aol.com.

The Buffalo Southern Railroad offers
the economies of rail transportation
and transload in one convenient
package.

On Site Features:

« Electronic Rail and Truck Scales On
site

¢ Multiple Track for Car Loading or
Unloading, Sorting, Storage or Repair

» Equipment to off load most product
types; Bulk Aggregates, Steel,

5/20/2006
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Lumber, Concrete Products, Palleted
Matenals

¢ Enclosed structure with rail dock
inside

« Secure Premises
Interchange Service from CSX

» Passenger Rail Connections via Metro
North Railroad and Amtrak

http://members.aol com/uffalosouthern/croton html 5/20/2006
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Statement of Findings of the Village Board of Crotoh—on-Hudson, dated January 27, 2003
[pp. 13-26)

January 27, 2003

Village of Croton-on-Hudson
Village Board of Trustees
Statement of Findings
Regarding Renewal of the Special Use Permit for
Metro Eaviro Transfer LLC - Croton-on-Hudson Waste Transfer Station

Pursuant to the Viilage of Croton-on-Hudson Zoning Code (*Village Code™)
Section 230-56 and other applicable authority, the Village Board of Trustees makes the
following findings regarding Metro Enviro Transfer LLC - Croton-on-Hudson Waste
Transfer Station (“the Facility”"):

L. Background

In 1984, the land on which the Facility is located (“the Site™) was purchased by
Robert V. Liguori. 'He proposed to change the operations on the Site from materials
storage to wood processing and recycling. Subsequently, the Zoning Board of Appeals
determined that the use of the Site had changed from one nonconforming use to another.
Under what is now Village Code § 230-53A.(2), this triggered the need for a special use
permit from the Village Board. A special use permit allowing wood processing and
recycling was applied for and granted in 1988 to Industrial Recycling Systems, a
company owned by Mr. Liguori. Since then, opcratlons at the Site have been carried out
subject to various special use permits with various conditions.

In late 1994, Mr. Liguori applied to New York State Department of
'Environmental Conservation (“DEC”) for modification of the applicable solid waste
'management permit in order to expand the range of construction and demolition debris
(“C&DD") that could be accepted from only materials attached to wood waste to a
broader range of C&DD. In early 1995, Mr. Liguori applied for modification of the site
plan and to increase the amount of material that could be processed. The application
named Harmon Recycle & Rail in place of Industrial Recycling Systems. The Planning
Board undertook a land use analysis and SEQRA analysis of the application and held
public hearings on the application in June 1995. In July 1995, the Planning Board, as
lead agency, adopted a negative declaration under SEQRA with respect to the application
-and approved the modified site plan.

: In 1995, because Mr. Liguori was continuing to accept material but failing to
timely ship it offsite, large amounts of material accumulated on site in violation of the
DEC permit and the Village special use permit. In February 1996, Mr. Liguori entered
into a consent order with DEC that required remediation of on-site conditions, including
removal of the stockpiled materials, and payment of a $35,000 fine. At the same time,
- DEC granted the permit modification Mr. Ligouri had applied for in 1995. In May 1996,
- the Planning Board approved an amendment to the site plan, with an accompanying
negative declaration under SEQRA, to permit the construction of a concrete retention pad
‘pursuant to the DEC Consent Order as well as other proposed changes. In December
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1996, DEC issued another notice of non-compliance based on Mr. Liguori’s failure to
remove the stockpiled materials. At the same time, Metro Enviro LLC offered to
purchase the property and remedy all existing violations, as well as perform the site work
necessary to bring the Facility into compliance with the DEC Consent Order and existing
site plan.

In Spring 1997, Greentree Realty LLC purchased the Site from Mr. Liguori and
granted a lease to Metro Enviro LLC. The latter remedied the violations, and applied for
a DEC Part 360 permit to operate a C&DD transfer station on the Site. In August 1997,
Metro Enviro LLC requested renewal and transfer of the special use permit to itself from
Industrial Recycling Systems. The Village Board referred the request to the Planning
Board for review in September 1997. In November 1997, DEC issued a Part 360 permit
to Metro Enviro LLC to operate a C&DD processing facility on the Site. DEC also
imposed various special conditions on the Part 360 permit, including the funding of an
environmental monitor for the Facility by the applicant as well as various recordkeeping
and reporting requirements. On November 23, 1997, the Planning Board recommended
to this Board that the special use permit be granted.

The Village Board undertock a SEQRA review of the special use permit
application, the Mayor convened a citizens committee to review the application, and the
Village Board held public hearing sessions on the Metro Enviro LLC special use permit
application between December 15, 1997 and May 4, 1998. On May 4, 1998, this Board
adopted a negative declaration under SEQRA with respect to the application and issued
Metro Enviro LLC a new three-year special use permit, with conditions, including that
the processing area be enclosed in a building, effective May 5, 1998. Metro Enviro LLC
did not take legal action to challenge any of the terms of the new special use permit. In
late 1998, Metro Enviro LLC obtained from the Zoning Board of Appeals a side yard
area variance and obtained from the DEC a modification of the DEC permit to allow
construction of a metal building above the processing pad, as well as installation of the
rail spur. In January 2000, counsel for Metro Enviro LLC notified this Board of the
contemplated sale of the lease to the Site to Metro Enviro Transfer LLC (“Metro Enviro
Transfer”), a subsidiary of Allied Waste Industries, Inc. (*Allied”). In March 2000,
Metro Enviro Transfer purchased the lease to the Site. Metro Enviro Transfer did not
take any fegal action to challenge any of the terms of the special use permit. The
ownership of the land did not change.

Metro Enviro Transfer requested permission to increase the tonnage of incoming
material per day from 850 tons to 1,000 tons. By letter dated May 12, 2000, signed by
Mayor Robert W. Elliott, the Village denied this request based on multiple prior
violations of the then-existing tonnage limits, and on falsification of records to conceal
the violations, and “directed that the tonnage capacity remain at 850 tons per day for the
balance of the permit period.” The Village’s letter stated, “The Village Board is aware
that under Paragraph 40 of the permit, the permit holder’s ‘Failure to observe each and
every condition contained’ in the permit ‘shall be grounds for a stop-work order and
revocation of the permit.” Further, under Paragraph 41, the Village retains the right under
the permit and Village Code to ‘order cessation of operations in the event of repeated ...
violations, as well as the right to assess monetary penalties.” The letter concluded by
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stating, “The Village is not invoking these latter remedies at this time, but reserves the
right to do so upon further investigation and consideration. The Village also expects the
permit holder to take the necessary steps to assure that violations of the tonnage limit of
850 tons do not recur and to demonstrate to the Village the steps that have been taken to
this end.” .

Metro Enviro Transfer made a timely request that the Village Board renew the
special use permit in March 2001. Since that time, the special use permit has been
extended thirteen times and its renewal has been discussed extensively in public at the
following meetings of this Board: May 7, 2001; September 4, 2001; November 19, 2001;
February 4, 2002; March 4, 2002; April 1, 2002; June 10, 2002; September 9, 2002;
October 21, 2002; December 16, 2002; and January 15, 2003. The May 7, 2001 and
January 15, 2003 meetings were officially noticed as public meetings at which all were
allowed to speak. Representatives of Metro Enviro Transfer spoke at all of these
meetings, except November 19, 2001. Members of the public spoke about the permit
renewal on May 7, 2001, November 19, 2001, September 9, 2002, October 21, 2002,
December 16, 2002 and January 15, 2003. A special mecting was held on January 15,
2003 to continue the public hearing on the issue. Representatives from Metro Enviro
Transfer made a presentation in response to a draft of this Findings Statement and
responded to questions, and members of the public gave their comments. At that time, all
parties were notified that the Board would make its final decision on the matter at a
special meeting to be held on January 27, 2003.

At the Janaury 27, 2003 meeting Metro Enviro Transfer made another
presentation and members of the public also expressed their views. All the information
supplied by Metro Enviro Transfer, both oraily and in writing, has been considered by the
Board in making this decision. Unfortunately, Metro Enviro Transfer has still left
unanswered many of the Village’s questions. Metro Enviro Transfer has also refused o
turn over to the Village full transcripts (or transcripts from which only legitimately
proprictary and confidential information has been redacted) of the depositions taken by
Walter Mack concerning the operations at the Facility, even though it appears that such
transcripts would be pertinent to the issue of permit renewal.

I Terms of the Special Use Permit

The special use permit governing operation of the Facility includes provisions
limiting the type of waste that may be accepted at the Facility ({{ 1-2, 7), the permissibie
operations on site (§ 3-6), the hours of operation (] 31), the tonnage of material that may
be processed on site (4§ 32-33), and certain physical improvements at the Site (1§ 35-38),
ameong other items. The special use permit also requires that the Facility comply with all
conditions, restrictions and limitations in the Facility’s DEC permit ({{ 18, 26), with the
provisions of the Operation & Maintenance (“O&M™") Manual (1f 19, 26), and with the

~ performance standards of the Village Zoning Law (§ 20).

_ According to the minutes of the hearing on May 4, 1998, during his presentation
:f_fgmg the Board to grant the permit, Michae! Zarin, counsel to Metro Enviro LLC, stated
if they [Metro Enviro] do not comply with their permit, they will be closed. There are
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no ifs, ands or buts" and "[t}here is no comparison between this site and the Karta facility.
If they look like Karta, they will be shut down immediately.” The Board granted the
permit shortly after hearing this reassurance from Mr. Zarin, a partner in the law firm
(Zarin & Steinmetz) that currently represents Metro Enviro Transfer.

Paragraph 40 of the permit defines a procedure for revoking the permit if there is
even a single violation of any permit condition. Under the sub-paragraph on stop work
orders, the permit states that generally the permitee has five days to cure violations before
work can be stopped, but no notice is required where “there are imminent hazards posed
to the the public health, welfare and the environment, such as acceptance by the applicant
of toxic or hazardous waste or garbage or, . . . the applicant has received three notices to
remedy violation under this permit.” The next sub-paragraph, on suspension and
revocation, states “[tJhe Village Board may suspend or revoke this permit after a public
hearing . . . where it finds that the permitiee has not complied with any or all terms of this
permit.” As noted above, neither Metro Enviro LLC nor Metro Enviro Transfer has
challenged these or any other provisions of the special use permit.

Paragraph 41 states that the Village “will retain all powers of enforcement
available under paragraph 40 and the Village Code, including, but not limited to, the right
to order cessation of operations in the event of repeated or uncured violations, as well as
the right to assess monetary penalties.”

Section 230-56 of the Village Code governs renewal of special use permits issued
by the Village Board of Trustees. It provides:

The grant of a special use permit for the use indicated
therein may be conditioned on periodic renewal, which
renewal may be granted only following upon public notice
and hearing. Such renewal shall be withheld or granted
subject to terms and conditions additional to or different
from those in the original grant only upon a determination
that:

A. The factors which justified the original grant no longer
exist or have changed sufficiently to require additional or
different terms and conditions; or ‘

B. The terms and conditions of the original special permit
have not been or are not being complied with, wholly or in
part. A notice of violation pursuant to § 230-81 shall be
prima facie evidence of lack of conformity with such terms
and conditions.

(Emphasis added).

In addition, Special Use Permit renewal is discussed under Article XII of the
Zoning Code, which enumerates the powers and duties of the Board of Appeals. The
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Board finds that in this case the provisions discussing Special Use Permit renewal in
Article XII are not applicable, because jurisdiction over the renewal of this Special Use
Permit rests with the Village Board of Trustees, not the Board of Appeals. None of the
applicable sections of the Zoning Code or the Special Use Permit provide that a showing
of damage to health, safety or the environment is necessary before the Village may
revoke or refuse to renew the Special Use Permit.

IH.  Violations of the Terms of the Special Use Permit

Numerous violations of the special use permit have occurred since Metro Enviro
Transfer, a subsidiary of Allied, assumed operation of the Facility in March 2000. These
violations (to the extent that the Village is aware of them) are summarized below.

A. Receipt of Industrial and Municipal Waste

The special use permit and the DEC permit both prohibit the Facility from
accepting industrial waste. Notwithstanding these prohibitions, on numerous occasions
since Metro Enviro Transfer took control of the Facility in March 2000, industrial waste
has been accepted there. This fact first came to light, not at the initiative of Allied, but
due to the monitoring activities of Walter Mack Esq., who was appointed by the
Honorable Jed S. Rakoff of the U.S. District Court for the Southern District of New York
in connection with the federal prosecution of certain solid waste management businesses
purchased by Allied. Mr. Mack’s investigations have revealed a number of ongoing
violations of the state and local environmental laws at the Facility during the tenure there
of Allied entities. A further report from Mr. Mack concerning the Facility is now
expected.

. Following Mr. Mack’s revelations, Metro Enviro Transfer admitted that Facility
personnel knowingly directed industrial waste from the Engelhard Corporation’s
Peekskill Films Plant to the Facility, and the Facility accepted this waste on at least 18
occasions between February 2, 2001 and March 19, 2001. Metro Enviro Transfer has
also admitted that on, at minimum, 24 other occasions, including four times in 2002,
mixed industrial and municipal waste from the Engelhard Corporation was processed at
the Facility.

The Village Manager issued a Notice of Violation relating to the 18 loads
accepted between February 2, 2001 and March 19, 2001 on August 9, 2002, shortly after
the facts regarding those 18 loads were disclosed by Metro Enviro Transfer. The Board
discussed the acceptance of those 18 loads of industrial waste and imposed a fine at its
meeting on September 9, 2002. Metro Enviro Transfer explained at the meeting that Matt
Hickey, then a General Manager of Allied, made arrangements for these {oads to be taken
to the Facility. Charles Marino, the site manager at the time, knew the loads were not
C&DD and protested accepting the loads. Despite his protests, however, Mr. Hickey

directed Mr. Marino to accept the loads. The loads were then processed with general
C&DD. :
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Afier processing, the loads were shipped for disposal to the CLD Landfill, a
C&DD landfill operated by BFI Corporation (an Allied subsidiary) at 9960 Southrange
Road, Salem, Ohio 44460 under Bills of Lading that falsely identified the contents to be
C&DD. Mr. Marino, the Site Manager at the time, signed the Bills of Lading, even
though he knew that the waste was partially industrial waste.

Independent research by the Board’s special counsel indicated that the CLD
Landfill is only licensed to accept C&DD and that waste from Engelhard is classified as
industrial waste under OHIO ADMIN. CODE § 3745-29-01 A. In a letter dated January 24,
2003, counsel to Metro Enviro Transfer admitted that the CLD Landfill was not permitted
to accept industrial waste. Sending industrial waste from Engelhard to the CLD Landfill
was a violation of the DEC permit (which requires waste from New York transfer stations
to be disposed in a lawful manner, even if out of state) and, therefore, of the Village's
special use permit (which incorporates the DEC permit by reference). A Notice of
Violation was issued for this conduct on January 27, 2003. Nor was this the first time the
CLD Landfill accepted unpermitted waste; on January 7, 2003, Allied supplied to the
Village's special counsel Allied’s Record of Compliance that was submitted to DEC in
November 2000. This shows that the CLD landf{ill received three notices of violation for
receiving non-permitted waste from October 1999 to June 2000.

The Board notes that counsel to Metro Enviro Transfer stated at the September 9,
2002 Village Board meeting that Mr. Hickey directed the industrial waste to go from the
Facility in Croton-on-Hudson to another Allied operated transfer station in Mt. Kisco in
March 2001, Counsel also explained that Mr. Hickey’s employment with Allied was
terminated for cause in October 2001. At the January 15, 2003 public hearing, this
representation changed, and the Board was informed by counsel for Metro Enviro
Transfer that in fact Mr. Hickey was not terminated for cause. At the October, 2001
meeting, John DiNapoli, the regional engineer for Allied, stated that Allied owns a
facility in Niagara Falls that could take such waste and did not contradict statements that
the Mt. Kisco facility was not authorized to take industrial waste. Representatives of the
Village of Mount Kisco have confirmed that the transfer station there was, in fact, not
authorized to accept industrial waste.

Though Metro Enviro Transfer had admitted to 18 improper shipments, at the
September 9, 2002 meeting the Village Attorney pointed out that Allied had actually
identified 23 shipments coming from Engelhard’s Peekskill Films Plant, including one on
January 2, 2002, and asked how Allied knew that the additional five were not industrial
waste. Allied’s counsel stated that the Mr. Mack had not identified these loads as
industrial waste and “there are two sections to the facility, one of which has material that
would potentially or likely be classified as industrial material. The other does not. To
the best of Allied’s information those other five loads are C and D or other non-industrial
loads.” Later Mr. Di Napoli stated that Allied believed these loads to be “C and D
material.” As discussed below, Metro Enviro Transfer’s letter of December 2, 2002
states that five additional loads of mixed industrial and municipal waste came from
Peekskill Films to the Facility, including one in 2002. The information supplied by
Meiro Enviro Transfer on January 24, 2003 shows that the dates and quantities of these
shipments match exactly with the dates of the five shipments that Allied previously
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contended were not industrial waste. It is thus apparent that the five loads that Allied
claimed were C&DD at the September 9, 2002 meeting have now been identified as
industrial and municipal waste.

In a letter to this Board of October 11, 2002, Metro Enviro Transfer’s counsel
stated “DEC has not cited Engelthard as a hazardous waste generator.” In fact, a search of
online databases of the United States Environmental Protection Agency has revealed that
Engelhard’s Peekskill Film Plant, where the first 18 loads of waste originated, is a
conditionally exempt small quantity generator under the Resource Conservation and
Recovery Act (“RCRA™), a federal statute governing storage, treatment and disposal of
hazardous wastes. At the January 15, 2003 public hearing discussing the Draft Statement
of Findings, counsel] for Metro Enviro Transfer clarified that this statement was meant to
convey that Engelhard had not been cited by DEC as a hazardous waste violator.
According to the EPA compliance information website, the Engelhard plant in Buchanan,
NY is listed as in violation of RCRA general requirements from October 21, 2002. In
addition, according to news reports, on January 5, 2000, 1,000 gallons of titanium
oxychloride, a yellow liquid that is corrosive and highly irritating to the eyes, spilled
from a tank at the Engelbard plant on lower South Street, Peekskill.

On December 9, 2002, the Village received a letter dated December 2, 2002 from
Metro Enviro Transfer that admitied that 24 loads of industrial waste had been shipped to
the Facility from three Engelhard plants in addition to the 18 that had previously been
disclosed. According to this letter, five of these 24 loads came from Peekskill Film,
seven from Peekskill Pigment and 12 from the Ossining plant. Four of these additional
loads were received in 2002 and 18 in 2001. Exact dates were not supplied by Metro
Enviro Transfer at that time and the letter implies that the contents of the additional loads
were not documented. Clarification of these points was requested from Metro Enviro
Transfer, and on January 24, 2003, Metro Enviro Transfer supplied the Village with a
redacted table indicating shipments to the Facility on the following dates (in addition to
the 18 shipments previously identified): March 8, 2001 to May 1, 2001 (four shipments
from Peekskill Film); January 2, 2002 (one shipment from Peekskill Film); April 26 to
July 27, 2001 (five shipments from Peekskill Pigments); January 4 and March 13, 2002
(two shipments from Peekskill Pigments); June 12 and October 10, 2000 (two shipments
from Ossining); January 9 to December 6, 2001 (nine shipments from Ossining); March
19, 2002 (one shipment from Ossining). Regulatory information available online shows
that Peekskill Pigments is a large quantity generator of hazardous waste under RCRA and
that the Ossining Plant filed a hazardous waste report with DEC in 1998. The Village
issued a Notice of Violation for these loads on December 11, 2002. The table supplied
by Metro Enviro Transfer indicates that, except for the 18 previously identified loads, all
of the improper shipments were in open-top containers. It would have been much easier
for Metro Enviro Transfer employees to identify improper shipments in open-top than in
closed-top containers. Moreover, Metro Enviro Transfer’s letter of January 24, 2003 to
the Village states, without elaboration, that “Metro Enviro believes that the loads
accepted by Metro Enviro may have been addeq to, subtracted from or processed before
being shipped from the facility.” The meaning and import of this statement are unclear.



20

Metro Enviro Transfer has obtained an affidavit from an employee of Engelhard
that states in a general fashion that Engelhard did not provide Allied or its subsidiaries
with hazardous wastes. The affidavit does not state what actually was contained in the
loads that went to Metro Enviro Transfer. However, at the January 27, 2003 Board
meeting, counse! for Allied Waste Industries admitted that the waste received included
test tubes with residue from pigment testing. Unfortunately, at the January 15, 2003
meeting, Metro Enviro Transfer was unable to answer several questions the Board and its
counsel had about the affidavit, and Metro Enviro Transfer did not bring the Engelhard
official who signed the affidavit, or anyone else from Engelhard, to the January 15, 2003
meeting at which Metro Envirc Transfer presented the affidavit, and thus the Board has
been unable to cross-examine the afftant. A number of questions remain about how the
national Director of Environment, Health and Safety for a large corporation, who is
apparently based in New Jersey as the affidavit was notarized in that State, could have
personal knowledge about such matters. In addition, the Board notes that the affiant
swore that Engelhard manages and disposes of hazardous waste in strict accordance with
all applicable federal and state laws, but failed to mention the violation listed on the EPA
website. The affidavit is found to have little probative value.

The nature of construction and demolition debris would make the receipt of
certain kinds of unauthorized wastes especially problematic. On at least two recent
occasions, the waste received at the Facility included pieces of equipment that caught fire
on the tipping floor (a snow blower on September 23, 2002 and a small motor on January
16, 2003). In each case the fire was extinguished. In the case of the snow blower
incident, the Croton Volunteer Fire Department was called to the scene to extinguish the
fire. If nonconforming highly flammable waste materials had been present on the floor, it
is not clear whether the firefighting efforts would have gone so smoothly. Indeed, one of
the kinds of nonconforming waste that Metro Enviro accepted from Engelhard was
plastic film that might have combusted if it had been there at the same time as the snow
blower or the motor.

B. Other Violations

Capacity Exceedance and Record Falsification - At the Board meeting on June 18,
2001, Peter Lindemulder, Regional Vice President of Allied, admitted that the capacity .
limits set for the transfer station in the special use permit and the DEC permit were
violated on 25 occasions between March 22, 2000 and August 21, 2000. Mr.
Lindemulder also admitted that an employee at the Facility falsified the daily tonnage
teports given to the Village by running the computer summary early if the tonnage for the
day was approaching the daily limit established under the Village’s special use permit,
and booking the remaining loads to the next day.

At the Board meeting on February 4, 2002, counsel to Metro Enviro Transfer
explained that the company would be entering into a consent order with DEC regarding
recordkeeping errors, dust problems and tonnage overages. Counsel explained that the
tonnage records kept at the loaders did not match the record of tonnage going into the
- facility. On February 11, 2002, the Village Engineer issued a Notice of Violation for
maintenance of inaccurate and unreliable tonnage records in 2000 and 2001 and
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inadequate supervision to prevent unacceptable recordkeeping in violation of special use
permit condition 34. A twenty-sixth violation of the capacity limit was disclosed in a
letter to the Village from David Steinmetz, Esq. on February 28, 2002.

Stockpiling of Tires - In mid-2002, the Village became aware that Metro Enviro
Transfer’s practice was to store tires that were accepted at the Facility in a container until
that container was full, in violation of special use permit paragraphs 1, 2, 3, 7 and 18, and
DEC Permit Special Condition 16. The Village Manager issued a Notice of Violation on
June 12, 2002, because tires are prohibited material under the Special Use Permit and
Metro Enviro Transfer is required to promptly remove them from the property. Old tires
are known to be a potential breeding ground for mosquitoes and other pests, as well as a
potential fire hazard.

Failure 1o Provide All Required Training — As the Metro Enviro Transfer .
Facility's general manager testified at the Janyary 15, 2003 hearing, “Training of
employees is one of the absolute most important aspects of running a facility such as this
one.” Inspection of the training records of the Facility on November 26, 2002 revealed
that some of the O&M Manual requirements with respect to training were not being
observed. These requirements are incorporated into the special use permit by reference
(19 19, 26). Specifically: i) no documentation of initial training was maintained at the
Facility; ii) monthly safety meetings were not held in 20 of the 32 months that Allied has
owned the Facility; iii) not all employees attended the monthly meetings that were held,;
iv) quarterly compliance training has only been held once in the 10 quarters that Allied
has owned the Facility; and v) no training has been conducted by a New York certified
asbestos inspector regarding recognition of waste potentially containing asbestos and
contaminated soils. The Village Manager issued a Notice of Violation covering the lack
of training on December 13, 2002. On December 18, 2002, Metro Enviro Transfer
responded to the Notice of Violation of December 13, 2002 and proposed various
remedies for the future.

A few other less serious violations have occurred since March 2000, when Allied
took contro! of the Site. These are summarized in the following table, along with the
violations discussed above.

Summary of Violations of the Special Use Permit from March 2000 to Date

Violation Provision Violated Village Notice of Violation
Sent and Fine Imposed

Inadequate training and Special use permit Notice of Violation issued
record keeping from March | paragraphs 19 and 26. on December 13, 2002. No
2000 to date fine to date.

O&M Manual Section 4.5:

Table 2 1); § 2; Table 2 2);
Table 2 3);and {3 b.




22

Violation

Provision Violated

Village Notice of Violation
Sent and Fine Imposed

Disposal of industrial waste

Special use permit

Notice of Violation issued

to the BFI CLD Landfill in | paragraph 18. on January 27, 2003. No
Ohio that was not fine to date.
authorized to accept it DEC Special Permit :
between 2000 and 2002. condition 10(c), 16.
Acceptance of 24 loads of | Special use permit Notice of Violation issued
unauthorized industrial paragraphs 1, 2, 3, 7 and 18. | on December 11, 2002. No
waste between 2000 and fine to date.
2002. DEC Permit Special

Condition 10(a) and (b).

6 N.Y.CR.R. § 360-1.7.

Storage of unacceptable
material (vehicle tires) on
site beyond the maximum
allowable time (12 hours)
from November 2001 to
June 2002.

Special use permit
paragraphs 1, 2, 3, 7 and 18.

DEC Permit Special
Condition 16.

6 N.Y.CRR. § 360-1.7.

Notice of Violation issued
on June 12, 2002.

Processing and mishandling
two refrigerators on the side
of the tipping floor, which

Special use permit
paragraphs 1,2, 3 and 7.

No Notice of Violation
issued. No fine imposed by
Village. Violation noted in

are unauthorized waste, on | DEC Permit Special DEC Monitor’s inspection

June 7, 2002. Condition 10(b). report dated June 6, 2002.
6 N.Y.CR.R. § 360-1.7.

Faiture to collect leachate - . | Special use permit No Notice of Violation

rainwater observed coming
into contact with material
outside building and
running to rail tracks
without being collected in
leachate collection tank.
Reported March 30, 2001.

paragraph 18 and 26.

DEC Permit Special
condition 19.

6 N.Y.C.R.R. § 360-1.7.

issued. No fine imposed by
Village. Violation noted in
DEC Monitor’s inspection
report dated March 30,
2001.

Acceptance of 18 additional
loads of unauthorized
industrial waste between
February 2, 2001 and

Special use permit
paragraphs 1, 2, 3, 7 and 18.

DEC Permit Special

Notice of Violation issued
on August 9, 2002. Fine
imposed on September 9,

10

)
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Violation

Provision Violated

Village Notice of Violation
Sent and Fine Imposed

March 19, 2001.

Condition 10(a) and (b}.

6 N.Y.C.R.R. § 360-1.7.

2002.

Annual report for 2000 was

Special use permit

No Notice of Violation

filed 29 days late in paragraphs 18 and 26. issued. No fine imposed by
violation of Part 360 Village. Violation noted in
regulations. DEC Permit Special DEC Monitor’s inspection
conditions 5 and 13. report dated May 15, 2001.
6 N.Y.CR.R. §§ 360-1.7,
360-16.4¢)(1).
Acceptance of tonnage in Special use permit Notice of Violation issued
exceedance of limit peragraphs 18, 26 and 34, on February 11, 2002 for
specified on 26 occasions maintenance of inaccurate
between March 22, 2000 DEC Permit Special and unreliable tonnage
and August 21, 2000. condition 9. records in 2000 and 2001,
and inadequate supervision.
6 N.Y.CRR. § 360-1.7. No fine imposed by Village.

Thus, this Board finds that six Notices of Violation have been issued covering
numerous violations of special use permit conditions since March 2000, when an Allied
subsidiary took controf of the Facility. In addition, at least four additional kinds of
violations of the permit conditions have occurred during the same time period.

v. Decision

N The Facility ts located in the Light Industrial LI District. On June 18, 2001, the
law governed this district was changed so that a waste transfer station became a
prohibited use, Village Code § 230-18 E. This means that the Village has decided that
such a use is not compatible with the health, safety and welfare of the community.
Nothwithstanding this finding, this Board recognizes that non-conforming uses may be
continued provided that they do not threaten the health and safety of the community and
that they operate in compliance with their permits and other applicable requirements.

The Board has spent many howrs hearing testimony about the Facility from Metro
Enviro Transfer and from citizens. Several members of the Board have visited the
Facility. Metro Enviro Transfer has been given every opportunity to submit oral and
written evidence, and the Board has carefully considered all of this evidence. The Board
has extended the initial three-year permit for over 20 months since its expiration to allow

11
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careful consideration of this application to renew the permit. While the special use
permit gave the Board the authority to revoke the permit for just one violation, the Board
has exercised restraint regarding this right in the face of numerous confirmed violations.
At this timne, however, the Board has gathered enough information to make a final
decision.

The Board is particularly concerned with the knowing acceptance and processing
of industrial and municipal waste. The Facility was sited, designed, built and operated as
a transfer station for construction and demolition debris. C&DD is primarily solid
material such as wood, pipes, bricks, cement, rebar, and the like. Because it is
chemically and physically stable, and tends to have physically recognizable forms, it is
less heavily regulated than municipal solid waste, hazardous waste or radioactive waste.
The environmental laws impose less onerous controls on the handling, transfer and
disposal of C&DD than that of these other materials.

At the January 15, 2003 Village Board meeting, Metro Enviro Transfer presented,
as an alleged expert in solid waste management, Mr. Robert D. Barber, who has a BSE
degree in civil engineering and, after three years in the public works department of the
City of Farmington, New Mexico, spent fourteen years (1984-1998) with Waste
Management, Inc., and since 1998 has served as a consultant to the country’s three
largest waste disposal companies. Mr. Barber testified orally (he did not submit a written
report) that the permit violations at Metro Enviro Transfer did not cause injury to health,
safety and the environment, and that the Facility has built-in safeguards to prevent such
injury in the case of such violations. The Village subsequently retained the services ofa
leading environmental consulting firm, Malcolm Pimie Inc. of White Plains, New York
to evaluate Mr. Barber's statement and to render an independent opinion. Mr. Richard
Brownell of Malcolm Pirnie has submitted an affidavit differing with Mr. Barber's
assessment, and stating that the kinds of regulations that Metro Enviro Transfer violated
were designed to protect health, safety and the environment, and that the integrity of the
* regulatory process depends on enforcement of these regulations without respect to
whether damage to health, safety or the environment has occurred or can be proven to
have occurred. The Board finds Mr. Brownell to be the more credible witness.

Industnal waste — waste materials from industrial operations — may take many
forms; some of it may be hazardous and some may not. It is frequently impossible to
discern from its physical appearance the degree, if any, of hazard it poses. It often comes
from industrial operations that generate hazardous waste (though the hazardous waste is
supposed to be segregated for separate handling).

Metro Enviro Transfer has claimed that the unauthorized receipt of industrial and
municipal waste at the Facility from Engelhard was caused by Matt Hickey, whose
employment with Allied affiliates was terminated for cause in October 2001. Metro
Enviro Transfer also stated its belief that five later loads from the same source were not
industrial or municipal waste. Despite this, these five later loads were recently
acknowledged by Metro Enviro Transfer to be industrial and municipal waste, and 19
other loads of suspected industrial and municipal waste were identified, including some
. that were shipped in 2002 — well after Mr. Hickey left the company. Several of the plants
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that are generating the waste loads are known generatogs of hazardous waste, but Metro
Enviro Transfer states it does not know whether the industrial and municipal waste it
accepted from these plants contained hazardous waste. The health and safety of residents
of the Village of Croten-on-Hudson was placed in jeopardy by these multiple violations
of the special use permit and of the DEC permit at a facility that is designed to accept
only C&DD.

The Board is also concerned that Allied deliberately diverted this industrial and
municipal waste to another transfer station (in Mt. Kisco) that was not permitted to accept
it, and disposed of it at a landfill (in. Ohio) that was not authorized to take it, all in
contravention of permit conditions and the laws of two states and at least two
municipalities. Such deliberate serial disregard of permit conditions and governing law is

"intolerable.

The violations relating to lack of training are not merely technical transgressions.
The training was designed, among ather things, to ensure that Facility personnel would
exclude unauthorized waste, and would otherwise fully comply with the special use
permit.

The deliberate misreporting of daily tonnage figures in 2000 and the inability of
the applicant to reconcile tonnage figures in 2001 is also a major issue. The capacity
limit relates to the size of the Facility and to the volume of truck traffic that will travel to
the Facility. Thus it is designed to protect the health and safety of the comrmunity.

At the January 15, 2003 hearing, Metro Enviro Transfer officials made a major
point of saying that the compensation of top company officials was tied to permit
compliance. However, they also admitted that they are not aware that anyone at Allied or
at Metro Enviro Transfer has been penalized because of any of the violations that
occurred at Croton. :

A request by the Village for the release of the reports of the federal court monitor,
Walter Mack, is currently pending before the United States District Court. The Village
also asked Metro Enviro Transfer to turn over the exhibits to Mr. Mack’s reports. Late
the evening of Friday, January 24, 2003, Metro Enviro Transfer did make available to the

_Village’s Special Counsel certain of these exhibits, including excerpts that Metro Enviro

Transfer selected from the transcripts of depositions that Mr. Mack had taken. The pages
that Metro Enviro Transfer chose to tumn over predominantly concerned its past
falsification of tonnage records; little or no discussion in these depositions relating to the
industrial and municipal waste violations was made available to the Village.

This Board finds that since March 2000, when Metro Enviro Transfer took over
the Facility, the terms and conditions of the special use permit have been violated on
multiple occasions and in numerous ways. Metro Enviro Transfer has repeatedly offered
words of assurance to this Board that, while the Facility did not comply in the past, it will
comply in the future. Further violations have all too frequently negated the effect of
those assurances. The Board has reached the point where it can no longer rely on the
present assurances of Metro Enviro Transfer that things will improve in the future. A

13
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constant stream of violations —~ some of them disclosed only because of the ongoing
investigation of the federal court monitor — establish that, after almost three years, Metro
Enviro Transfer and its parent company, Allied, have not established either the
mechanisms or the culture required for environmental compliance. At the January 15,
2003 hearing, the latest in a series of general managers for the Facility — brought on justa
month earlier - testified that he had been hired “to create a culture of safe
environmentally compliant and healthy and efficient operations.” While thatisa
laudable goal, it is too late. Allied has had nearly three years to create such a culture,
and, as the string of violations demonstrates, it has failed. The time has come for the
Village Board to take decisive action to fulfill its duty to protect the health and safety of
the community. Metro Enviro Transfer should not be able to postpone the day of
reckoning by delaying the production of requez:2d materials or by pledging to do what it
has repeatedly promised and failed to do in the past.

In accordance with Section 230-56 of the Village Code and Paragraph 41 of the
Special Use Permit, the Board declines to grant any further extensions of the existing
permit or grant the current application for renewal of the permit. The Special Use Permit
will terminate effective February 17, 2003. The Board authorizes the Facility to operate

until February 17, 2003. The Facility is ordered to cease accepting waste at midnight on
that day.

On February 1, 2003, Metro Enviro Transfer LLC shall commence closing the
Facility in accordance with the closure plan approved under the DEC permit. All waste
shall be removed from the facility by 5:00 p.m. on February 24, 2003. The Famhty shall
be fully secure at all times to prevent illegal dumping,

This decision is issued not only under the Board's powers under the Village Code
and the Special Use Permit, but also pursuant to the Board's powers and duties under
N.Y. Municipal Home Rule Law Sec. 10, N.Y. Village Law Secs. 4-412, 7-725-b, 7-700
and 7-704, N.Y. Environmental Conservation Law Sec. 8-0103, and any other authorities
which imbue the Board with the power to protect public health, safety and the
environment.

14
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Here, the record reflects not mere lapses
or errors in judgment but a wholesale
failure of petitioner’s duty, reflecting an
indifference if not cynicism toward his ju-
dicial office. Petitioner’s failure to abide
by the legal requirements of his office, in a
manner that conveyed the appearance of
impropriety and favoritism, debased his
office and eroded public confidence in the
integrity of the judiciary. We conclude
that the proper remedy for this miscon-
duct is removal from office.

Accordingly, the determined sanction
should be accepted, without costs, and Mi-
chael H. Feinberg removed from the office
of Surrogate of Kings County.

Chief Judge KAYE and Judges G.B.
SMITH, CIPARICK, ROSENBLATT,
GRAFFEO, READ and R.S. SMITH
concur in per curiam opinion.

Determined sanction accepted, ete.
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In the Matter of METRO ENVIRO
TRANSFER, LLC, Appellant,

v,

VILLAGE OF CROTON-ON-HUDSON
et al., Respondents.

Court of Appeals of New York.

July 6, 2005.
Background: Applicant for renewal of a
special use permit to operate a construc-
tion and demolition debris waste transfer
station brought Article 78 proceeding to
review determination of village board of
trustees which denied the application. The
Supreme Court, Westchester County, Ni-
colai, J., granted the petition, and respon-
dents appealed. The Supreme Court, Ap-
pellate Division, 7 A.D.3d 625 777

833 NORTH EASTERN REPORTER, 2d SERIES

N.Y.8.2d 170, reversed and applicant ap-
pealed.

Holding: The Court of Appeals, Rosen-
blatt, J., held that substantial evidence of
permit violations supported determination
of village board of trustees not to renew
permit.

Affirmed.

1. Zoning and Planning ¢=384.1

Substantial evidence of numerous per-
mit violations supported determination of
village board of trustees not to renew spe-
cial permit to operate waste transfer facili-
ty, notwithstanding operator’s claim that
violations caused no actual harm, as village
did not need to wait for actual harm to
occur because of the violations in order to
deny renewal.

2. Zoning and Planning ¢=375.1, 378.1,
433

A village board is not without discre-
tion in deciding whether to grant a special
use permit; scientific or expert evidence is
not necessary, but a board may not base
its determiration on generalized communi-
ty objections.

3. Zoning and Planning €618

A reviewing court may not substitute
its own judgment for that of a zoning
board, even if such a contrary determina-
tion is itself supported by the record.

Lzpdarin & Steinmetz, White Plains
(David 8. Steinmetz, Daniel M. Richmond
and Jody T. Cross of eounsel), for appel-
lant.

Arnold & Porter LLP, New York City
(Michael B. Gerrard and Richard Webster
of counsel)}, for respondents.
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_@Donna M.C. Giliberto, Albany, for
New York State Conference of Mayors
and Municipal Officials, amicus curiae.

_{;OPINION OF THE COURT
ROSENBLATT, J.

[1] The question in this appeal is
whether a village board’s decision not to
renew a special use permit was supported
by substantial evidence. We hold that it
was,

In 1998, Croton-on-Hudson's Village
Board of Trustees approved a three-year
special use permit for a solid waste trans-
fer facility operated by Metro Envire,
LLC.! The permit contained 42 special
conditions, including capacity limitations.
Other conditions included delineating
types of waste that were not allowed in the
facility and specifying training required of
facility personnel.

Over the three-year period covered by
the permit, Metro repeatedly and inten-
tionally violated conditions of the permit.
Metro not only exceeded capacity limita-
tions at least 26 times, but also falsified
records by rigging software to reallocate
the dates of waste intake, deceptively giv-
ing the impression that there were no ex-
cesses. Further, on at leasi 42 occasions,
the operators accepted prohibited types of
industrial waste. Other violations included
the inadequate training of facility person-
nel, insufficient record keeping and inap-
propriate storage of tires on the site.

Undeniably, there is overwhelming proof
of these violations. Indeed, Metro admit-
ted them. It paid fines in conneetion with
several violations and, as 2 direct result of
its capacity excesses, lost its bid to in-
crease the facility’s capacity.

In March 2001, Metro applied to renew
the permit, due to expire in May 2001.
The Board granted more than 10 tempo-

1. Metro Enviro, LLC is an entity distinct from
appellant Metro Enviro Transfer, LLC. Metro

rary extensions and held extensive hear-
ings in which it heard evidence and opinion
testimony for and against renewal. Metro
presented extensive sworn expert testimo-
ny and submitted additional written evi-
dence and legal arguments. On January
27, 2003, the Board voted not to renew the
permit. .
_JzThe Board released a 14-page state-
ment of findings detailing its rationale,
including a three-page chart summarizing
Metro's violations. In its statement, the
Board credits the report of the Village's
consultant, in whose opinion the viclations
were substantial. He concluded they “sig-
nify a facility that continually promises to
improve but nonetheless persistently vio-
lates regulations that are designed to pro-
tect health and the environment.” The
Board's statement reflects its doubts about
Metro's credibility and its concern that
Metro had not been forthright in its deal-
ings with the Village. The Board ex-
pressed a belief that, but for a federal
monitor's presence, Metro might have con-
cealed information about its operations.

Seeking to annul the Board’s decision,
Metro brought this CPLR article 78 pro-
ceeding. Supreme Court granted the peti-
tion, reasoning that the Board's decision
was “impermissibly based, in part, upon
generalized opposition, which remains un-
corroborated by any empirical data.” The
Appellate Division reversed and dismissed
Metro's petition, concluding that Supreme
Court “erroneously substituted its own
judgment for that of the Village” (7 A.D.3d
625, 627, 777 N.Y.S2d 170 {2d Dept.
2004])). We granted Metro leave to appeal
to this Court, and now affirm.

Metro argues that because it has admit-
ted its violations, paid fines and taken
action to conform with the permit condi-

Enviro Transfer acquired Metro Enviro's as-
sets in March 2000.
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tions in the future, the Board was wrong in
denying renewal of the special permit. In
essence, Metro asserts that to justify non-
renewal, the Board must show substantial
evidence not only of violations, but of viola-
tions that actually harmed or endangered
health or the environment. We disagree.
Although inconsequential violations would
not justify nonrenewal, the many violations
here, -and their willful nature, sufficiently
support the Board’s decision.

[2] In Matter of Twin County Recy-

cting Corp. v. Yevoli, 90 N.Y.2d 1000, 1002,
6656 N.Y.S.2d 627, 688 N.E2d 501 [1997],
we recognized that a board is not without
discretion in deciding whether to grant a
special use permit? Scientific or expert
evidence is not necessary, but a board may
not base its determination on “generalized
community objections” (id.). In Matter of
Market Sq. Props. v. Town of Guilderiand
Zoning Bd. of Appeals, 66 N.Y.2d 893, 895,
498 N.Y.8.2d 772, 489 N.E.2d 741 {1985],
we held that “expert opinion ... may not
be disregarded in favor of |, generalized
community objections,” but nevertheless
affirmed the board’s denial of a special use
permit because there were other grounds
in the record’® The same principle applies
to renewal of a special use permit. This is
not to say that denials and nonrenewals
may always be based on identical grounds.
Where a facility is already in operation
and its owner has made an investment, the
board should take those facts into account.
That said, the board's decision remains a

2. See also 2 Anderson, New York Zoning Law
and Practice § 24.15, at 294 (3d ed. I984)
(boards apply “common-sense judgments’ 10
resolve special use permit disputes). '

3. In this realm, board determinations are not
popularity contests and will be set aside on
judicial review when based solely on general-
ized community opposition. Conversely, if a
board determination is based on substantial
evidence, it would be perverse for a court to
vacate it merely because the community op-
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diseretionary one that will not be over-
turned if it has a proper basis.

As the Appellate Division correctly ex-
plained, the Board did not have to show
substantial evidence of actual harm. It is
enough that the Board found the violations
potentially harmful! Here, Metro claims
that none of the violations in question cre-
ated a significant threat of harm. But
even if no single violation was dangerous
in itself, the Board was entitled to con-
clude that the history of repeated, willful
violations created an unacceptable threat
of future injury to health or the environ-
ment.

[3} There may, of course, be instances
in which an applicant’s violation is so tri-
fling or de minimis that denying renewal
would be arbitrary and capricicus. In this
case, however, the Board reviewed vol-
umes of evidence and opinions from beth
Metro's expert and its own. Metro’s ex-
pert said the violations were inconsequen-
tial. The Board’s expert, however, stated,
and the Board was entitled to conclude,
that despite Metro’s assurances that it
would comply, the facility persistently vio-
lated permit conditions designed to protect
health and the environment. The Board
weighed the evidence and concluded it
“[eould] no longer rely” on Metro’s assur-
ances of future compliance. A reviewing
court “may not substitute its own judg-
ment for that of the board, even if such a
contrary determination is itself supported
by the record” (Maiter of Retail Prop.

posed the proposal. Here, where the Board
had substantial evidence for its determina-
tion, the courts need not look to the role of
community oppésition to {or support for) the
perrit renewal.

4. See eg. Marter of Atlantic Cement Co. v.
Williams, 129 A.D.2d 84, 88, 516 N.Y.S8.2d
523 (3d Dept 1987) (“Generally, in the ab-
sence of a material change in conditions or
evidence of a violation of the terms of the
permit, a renewal should be granted’).
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Trust v. Board of Zoning Appeals of Town
of Hempstead, 98 N.Y.2d 190, 196, 746
N.YS2d 662, 74 N.EZ2d 727 [2002]).
Here, the quantity and character of Met-
ro’s violations would have |,,,constituted
sufficient grounds to deny Metro's renewal
application on their own, with or without
expert testimony.

Accordingly, the Appellate Division's or-
der should be affirmed, with costs.

Chief Judge KAYE and Judges G.B.
SMITH, CIPARICK, GRAFFEOQ, READ
and R.S. SMITH conecur.

Order affirmed, with costs.
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5N.Y.3d 217
Carlo ALBANESE et al,, Respondents,

v,

CITY OF NEW YORK et
al., Appellants, et al.,
Defendants,

Court of Appeals of New York.

July 6, 2005,
Background: Worker sued city for inju-
ries sustained when worker fell from scaf-
folding hung from a ramp over highway.
The Supreme Court, Bronx County, Alex-

ander W. Huriter, Jr., J., denied city’s.

motion for summary judgment, and appeal

was taken. The Supreme Court, Appellate

Division, 10 A.D.3d 545, 782 N.Y.S.2d 37,
" modified and city appealed.

Holding: The Court of Appeals, Kaye,

Chief Judge, held that city was not an

owner of the roadway construction site

Highways &=115

For purposes of claim brought by
worker who sustained injuries when he fell
from scaffolding which was hung from an
expressway ramp over expressway, city
was not an owner of the roadway construc-
tion site within meaning of scaffolding law
and law governing construction, excava-
tion, and demolition work; although aecci-
dent occurred on arterial highway, which
ran through city and connected to state
highways, roadwork was performed by the
state and was ongoing at time of accident,
and city did not perform any of the actual
construction work on the project. MeKin-
ney's Labor Law §§ 240, 241; McKinney's
Highway Law §§ 349-b to 349-f.

_|zsSmith  Mazure Director Wilkins
Young & Yagerman, P.C., New York City
(Mark D. Levi of counsel), for appetlants.

Schneider, Kleinick, Weitz & Damashek,
New York City (Charles J. Nolet, Jr. of
counsel), for respondents.

OPINION OF THE COURT

KAYE, Chief Judge.

Plaintiff Carlo Albanese, a carpenter,

‘'was at work on a scaffold suspended from

a Cross Bronx Expressway ramp over the
Bruckner Expressway in the City of New
York when a tractor-trailer heading east
on the Bruckner struck the bottom of the
scaffold. Plaintiff was thrown into the air
and fell back down onto the scaffold.

As of the date of the accident, the ex-
pressways were under construction as part
of a two-year New York State-initiated
project that included the comprehensive
resurfacing and rehabilitation of the Cross
Bronx-Bruckner  Interchange, Cross

within meaning of scaffolding law and law _lzeBronx Expressway, Throgs Neck Ex-

governing construction.
Reversed.

pressway--Hutchinson River Parkway re-
surfacing, and joint restoration and re-
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To commence the statulory time peiod for
appeals as of right {CPLR 5513(a}], you
are advised (o serve a copy of this order,
with notice of entry upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER - ENVIRONMENTAL CLAIMS PART

GREENTREE REALTY, LLC and METRO ENVIRO
TRANSFER, LLC,

DECISION
Index No. 11872/05

Petitioners/Plaintiffs,

-against-

THE VILLAGE OF CROTON-ON-HUDSON, THE
VILLAGE BOARD OF TRUSTEES OF THE VILLAGE
OF CROTON-ON-HUDSON, THE VILLAGE OF
CROTON-ON-HUDSON ZONING BOARD OF
APPEALS, and DANIEL O’CONNOR, in his official
capacity, as the VILLAGE BUILDING INSPECTOR,

Respondents/Defendants.

NICOLAL J.

The following papers numbered 1 to 33 were read on this motion by Petitioners/Plaintiffs
for an order:
(1)  enjoining the enforcement of a pending Village Board Order adopted by
Resolution July 18, 2005, which would prohibit an existing construction and
demolition debris processing facility and transfer station located at 1A
Croton Point Avenue from accepting new waste and require that Metro
Enviro Transfer, LL.C commence the 90 day closure procedures;

(2)  enjoining Respondents from prohibiting or interfering with Petitioner
Greentree Realty’s use, including its ability to lease andfor operate, the
property for the purposes of solid waste management, including, in particular,
the property’s current use as host to the existing facility;

(3)  enjoining Respondents from prohibiting or in any way interfering with
Petitioner Metro Enviro Transfer, LLC’s use of the property to operate its
existing facility; and

(4)  enjoining Respondents from prohibiting or in any way interfering with the

1



use of the property to operate the existing facility by any entity with
appropriate State and County permits and/or approvals;

and cross motion by Respondents/Defendants for an order pursuant to CPLR 3211(a)(1), (5), and
(7) dismissing the Petition/Complaint. '

Order to Show Cause - Affirmations 1-6

Notice of Cross Motion - Affirmations 19-20

Replying Affirmation 29- 30
Memorandums of Law 18, 28, 33

Exhibits _ 7-17,21-27,31-32

Upon the foregoing papers, it is Ordered that the motion and cross motion are decided as
follows:

In 1988, the Village of Croton-on-Hudson issued a special use permit to Industrial Recycling
Systems (“IRS"), authorizing it to operate a wood processing and recycling transfer station on the
property. In 1997, Greentree Realty LLC (“Greentree™) purchased the property and leased it to
Metro Enviro L.L.C. (an entity distinct from Petitioner) who requested and received a renewal and
transfer of the pre-existing special use permit held by IRS. In 1998, the special use permit which
included numerous conditions, was issued for a three-year duration. In March 2000, Metro Enviro
Transfer (“Metro Enviro”) acquired the assets of Metro Enviro L.L.C. for $10 million dollars with
the expectation that it would operate on the leased premises for many years. The permit expired on
May 5, 2001, but Metro Enviro promptly applied for renewal. On January 27, 2003, the Village
Board of Trustees of the Village of Croton-On-Hudson (“Board™) issued a Statement of Findings
denying the renewal application based upon certain violations of the special use permit.
Specifically, the Board cited mishandling of unauthorized waste, exceeding the maximum permitted
tonnage, failure to collect leachate on one occasion and failure of certain training, reporting and
record-keeping requirements.

In the prior action between Petitioner Metro Enviro Transfer and the Village of Croton-On-
Hudson, this Court granted Petitioner’s application for an Order annulling the determination of the
Board which denied Metro Enviro Transfer’s application for renewal of its special use permit and
staying the Board’s decision requiring Metro Enviro Transfer to cease accepting waste at its transfer
station and closing the facility (“the Facility”) on February 17, 2003. On appeal, the Second
Department reversed and dismissed Metro Enviro’s Petition. The Appellate Division stated that
the Board did not need to wait for actual harm to occur because it was sufficient that conditions
were violated, and there was substantial evidence not only establishing the existence of the
violations, but also that they posed a threat to the community and the environment. By Decision
dated July 6, 2005, the Court of Appeals held that the Appellate Division properly dismissed the

!Papers submitted after the return date of the motion and cross motion were not read or considered.
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Article 78 Petition.

Petitioners commenced the present action pursuant to CPLR 3001 for a judgment declaring
that the operation of a transfer station and processing facility in the Village on property owned by
Greentree is a pre-existing, legal nonconforming use. Greentree, which was not a party in the prior
action, purchased the property (“Property™) in 1997 with the expectation that the Property would
continue to host a solid waste processing facility. Since the use of the Property for processing waste
was expressly permitted under the zoning code, Petitioners assert that the Village has sanctioned the
Property as a pre-existing, legal nonconfoming use. Petitioners further maintain that substantial
investments were made in the Property to upgrade and improve the Facility and a Special Permit was
issued. Petitioners now seek a Temporary Restraining Order and Preliminary Injunction enjoining
the enforcement of a pending Village Board Order, adopted by Resolution July 18, 2005 which
would prohibit the Facility from accepting new waste as of July 23, 2005 (the “Closure Order”).

Petitioners recognize that the Court of Appeals upheld the Board’s decision to deny renewal
of the special use permit that allowed the lessee, Metro Enviro to operate its Facility at the Property.
Petitioners claim that decision, however, does not alter the status of the Property as a pre-existing,
legal nonconforming use. Petitioners further claim that there are only a few ways in which a pre-
existing legal nonconforming use may be terminated; none of which are applicable in the instant
case. Notwithstanding the fact that Metro Enviro has no special use permit to operate the transfer
station, Petitioners nevertheless contend that the Village may not disregard or invalidate Petitioners
constitutionally protected property rights to a pre-existing legal nonconforming use. In addition,
Petitioners assert that although the use of the Property for solid waste management was expressly
permitted to operate as-of-right under the Village Code until 2001, it is uncontroverted that on June
18, 2001, the Board enacted an amendment to Section 230-18 of the Village Code concerning
Prohibited Uses and the transfer station and processing facilities such as Metro Enviro’s became
“Expressly Prohibited.” As a result, Petitioners argue that if this Court does not stay enforcement
of the Village's Closure Order requiring that the Facility cease accepting new waste: (1) Petitioners
will sustain irreparable damage to their right to use the Property for its allowed non-conforming use,
including loss of goodwill and reputation, loss of an established customer base, an indelible taint on
the Property’s status as a pre-existing, legal nonconforming use, which would likely impede
Greentree’s ability to re-lease the Property, substantial lost revenue, and losses to the investment of
over $10,000,000 in the Facility; and (2) havoc would be wrought upon Westchester County's
already stressed solid waste network..

A preliminary injunction is a drastic remedy and will only be granted if the movant
establishes a clear right to it under the law and upon the relevant facts set forth in the moving papers
{(William M. Blake Agency, Inc. v Leon, 283 AD2d 423, 424 (2nd Dept. 2001); and Peterson v
Corbin, 275 AD2d 35). To prevail upon a motion for a preliminary injunction, the moving party has
the burden of demonstrating that (1) there is a likelihood that it will succeed on the merits of the
action, (2) it will suffer irreparable injury absent the issuance of a preliminary injunction, and (3)
the balance of equities is in its favor (see Valdez v Northeast Brooklyn Hous. Dev. Corp., 2005 NY
Slip Op 50986U; Neos v Lacey, 291 AD2d 434). When the facts are sharply disputed, a preliminary
injunction will not be granted (see Price Paper & Twine Co. v Miller, 182 AD2d 748).
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Applying these principles to the instant case with respect to Petitioner Metro Enviro, the

Court finds that Metro Enviro did not meet its burden of demonstrating a likelihood of success on
the merits or that the balance of equities tip in their favor in the absence of a preliminary injunction.

Respondents correctly contend the balance of equities strongly favors the Village. The Court of
Appeals decision, effectively denying the special use permit to Metro Enviro, is fatal to Petitioner
Metro Enviro’s argument. It is therefore, the Court’s opinion that Petitioner Metro Enviro has
failed to demonstrate a clear right to injunctive relief. Thus, Metro Enviro’s motion for a

preliminary injunction enjoining Respondents from enforcing the Closure Order, is denied in its
entirety.

The decision to grant or deny a preliminary injunction rests in the sound discretion of the
Supreme Court (see First Franklin Square Assocs. v Franklin Square Prop. Account, 15 AD3d 529).
Contrary to Respondents’ contentions, Petitioner Greentree made the requisite showing. Therefore,
as to Petitioner Greentree, the Preliminary Injunction is granted to the extent that Respondents are
enjoined from prohibiting or interfering with Greentree’s ability to lease and or operate it’s property
for purposes of solid waste management, with the exception of Metro Enviro, which is required to
comply with the Closure Order as described herein. The Preliminary Injunction is necessary to
maintain the status quo until this Court determines the merits of the action (see CPLR 6301). The
$25,000 bond set on July 21, 2005 shall continue. In addition, upon re-lease of the Property, in the
event that Respondents’ review of the required permits and/or approvals is unreasonably delayed,
Petitioner Greentree may apply to this Court for appropriate relief.

Respondents also argue that the Petition/Complaint must be dismissed since Petitioners failed
to exhaust administrative remedies. It is well established that "one who objects to the act of an
administrative agency must exhaust available administrative remedies before being permitted to
litigate in ... court.” (Watergate II Apts. v Buffalo Sewer Auth., 46 NY2d 52) Courts will generally
not review objections to agency determinations that have not been pursued through administrative
channels. However, exceptions to the exhaustion requirement clearly exist. The rule of finality and
exhaustion may be avoided if the administrative remedy available would be futile or if irreparable
harm would ensue without judicial intervention. Here, Petitioners concede that they have not

“technically” exhausted their administrative remedies because pursuing such remedies would be an
“exercise in futility” in light of Respondents’ determined adherence to enforcing the Closure Order.
Petitioners maintain that presenting their claim of a legal right to use the Property for solid waste
management to the Building Inspector and the Zoning Board of Appeals would result in needless
delay and cost. In light of the dismissal of the Article 78 by the Court of Appeals, this Court finds
that any attempt by Petitioners to obtain the opinion of the Building Inspector and the Zoning Board
of Appeals as to their legal claim, through administrative remedies would be futile, and therefore
Petitioners’ failure to exhaust their administrative remedies is excused. Accordingly, in the interest
of judicial efficiency, and because Petitioners have established that the pursuit of such remedies

would be futile (cf Segalla v Town of Amenia, 309 AD2d 742), the cross motion to dismiss for
failure to exhaust is denied.



Respondents cross-move for an order pursuant to CPLR 3211 (a)(1), (5) and (7) dismissing
the Petition/Complaint upon the grounds that Petitioners’claims are barred by the Statute of
Limitations and Petitioners had a full and fair opportunity to litigate the issues that were previously
decided by the Appellate Division, Second Department and affirmed by the Court of Appeals.
Petitioners have styled this matter as a declaratory judgment action, seeking a determination of the
legal status of the Property, and are bound by that tactical decision. The decision to treat a case as
a declaratory judgment action instead of a CPLR Article 78 proceeding, however, has enormous
significance, most notably for purposes of determining the applicable Statute of Limitations. "In
order to determine the Statute of Limitations applicable to a particular declaratory judgment action,
the court must ‘examine the substance of that action to identify the relationship out of which the
claim arises and the relief sought' (Solnick v Whalen, 49 NY2d 224). If the court determines that
the underlying dispute can be or could have been resolved through a form of action or proceeding
for which a specific limitation period is statutorily provided, that limitation period governs the
declaratory judgment action [citations omitted]" (Matter of Save the Pine Bush v City of Albany,
70 NY2d 193). Because the CPLR contains no provision setting forth the Statute of Limitations
applicable to declaratory judgment actions, the six-year catch-all Statute of Limitations applies (see
CPLR 213 [1]). Based upon the foregoing, this Court concludes that the present action was timely
commenced and therefore Petitioner’s claims are not barred by the Statute of Limitations.

Respondents also cross-move for an order dismissing the Petition/Complaint upon the
grounds that Petitioners’ claims are barred by the doctrines of res judicata and collateral estoppel.
Generally, the doctrine of issue preclusion prevents a party from relitigating issues in a subsequent
proceeding which were raised and decided against that party in a prior proceeding (Ryan v New
York Telephone Company, 62 NY2d 494, 500). One of the controlling factors is the identity of the
issues in the two actions. The identical issue necessarily must have been decided in the prior action
and be decisive in the present action. Also, the party to be precluded from relitigating an issue must
have had a full and fair opportunity to contest that prior determination (D'Arata v New York Cent.
Mut, Fire Ins. Co., 76 NY2d 659, 664; Kaufman v_Eli Lilly & Co., 65 NY2d 449; see also
Schwartz v. Public Admin. of the Co. of Bronx, 24 NY2d 65). Additional factors which the court
must take into consideration are the nature of the forum in the prior litigation, the nature of the
litigation, the competence and expertise of counsel, the availability of new evidence, the differences

in the applicable law and the foreseeability of future litigation (Gilberg v Barbieri, 52 NY2d 285,
292).

Collateral estoppel will only be applied to matters "actually litigated and determined” in a
prior action (Restatement [Second] Judgmeats § 27; see also D'Arata v New York Cent. Fire Ins.
Co., supra at 666). For a question to have been actually litigated, "it must have been properly raised
by the pleadings or otherwise placed in issue and actually determined in the prior proceeding”
(Halyalkar 109 v Board of Regents, 72 NY 2d 261). Here, issue preclusion is sought to be applied
to the specific finding that the Board was entitled to conclude that the history of repeated wilful
violations created an unacceptable threat of future injury to health or the environment; and therefore
the Board could order closure of the Facility despite its status as a pre-existing nonconforming use.
Contrary to Petitioners’ contentions, collateral estoppel precludes relitigation of this issue which was
“actually and necessarily decided” in the prior action (see Koether v Generalow, 213 AD2d 379).
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The issue of Metro Enviro’s right to continue operating was conclusively decided by the Court of
Appeals, at which time the Petitioner/ Plaintiff Metro Enviro had a full and fair opportunity to
litigate. Accordingly, the cross motion to dismiss the Petition/Complaint of Metro Enviro is granted

upon the grounds that Metro Enviro is barred by the doctrine of collateral estoppel from relitigating
this issue.

However, the Court must now decide whether issue preclusion is equally applicable to
Greentree, as the owner of the property. To determine whether privity has been established — as
Petitioners contend — the test to be applied is whether the critical issue to be precluded was
necessarily decided by the Court of Appeals and whether Greentree, against whom issue preclusion
is sought, had a full and fair opportunity to litigate in the prior action. To establish privity, for
estoppel purposes, “the connection between the parties must be such that the interests of the non-
party can be said to have been represented in the prior proceeding” (Green v Santa Fe Indus., 70
NY2d 244). Privity has also been found where a person so controlled the conduct of the prior
litigation in which they were interested so that issue preclusion may properly be invoked against
them (Id at 254). Although Respondents urge that Greentree, as Metro Enviro’s landlord, is in
privity with Metro Enviro, there is no evidence that Greentree’s interests were represented in the
prior action. Thus, Petitioners correctly contend that Greentree did not appear in the prior action
and therefore was not “accorded a full and fair opportunity to contest the issue.”

In light of the foregoing, the Court finds that Respondents’ cross motion, insofar as it seeks
to dismiss the Petition/Complaint on the basis of collateral estoppel and res judicata brought by

Metro Enviro is granted. However, the cross motion to dismiss theyPetition/Complaint with respect
to Greentree is denied.

Dated: White Plains, New York (
August 925, 2005

FRANCIS A. NICOLAI

AJS.C.
TO:

ZARIN & STEINMETZ
Attorneys for Petitioners/Plaintiffs
81 Main Street, Suite 415

White Plains, NY 10601

ARNOLD & PORTER LLP

Attorneys for Respondents/Defendants
399 Park Avenue

New York, NY 10022-4690
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FAX (617) 886-9324 R
July 29, 2005
VIA FEDERAL EXPRESS
Vernon A. Williams
Secretary
Surface Transportation Board

1925 K Street, N.-W.

Washington, DC 20423-0001 20/ 4/’.(\*

Re: Finance Docket No. 34734
Northeast Interchange Railway, LLC--Lease and Operation
Exemption--Line in Croton-on-Hudson, New York '

Dear Secretary Williams:

Enclosed for filing in the above-captioned matter are the original and 10 copies of
a Verified Notice of Exempt Transaction including, as Exhibit B, a caption summary in
the form required by 49 CFR 1150.34. Also enclosed are a check in the amount of
$1,500 representing the filing fee and a computer disk containing the Notice and caption
summary. '

Could you piease date stamp the enclosed extra copy of thc Notice and return it to
me in the enclosed self-addressed, stamped envelope? If there are any questions with
respect to this matter, please direct them to me. Thank you very much for your

assistance. ENTERED
Office of Proceedingd

SGE O T RS Very truly yours,

Part of . €
suplic Record E. Howard
Enclosures

cc: Andreas Y. Gruson - ..,

AUG T 208




BEFORE THE
SURFACE TRANSPORTATION BOARD J—
;f' Wed o
Finance Docket No. 34734 ﬁ fgfi VEﬂ ;

: ~.’.<v}'§ i

NORTHEAST INTERCHANGE RAILWAY, LLC--LEASE AND OPERATION
EXEMPTION--LINE IN CROTON-ON-HUDSON, NEW YORK

VERIFIED NOTICE OF EXEMPT TRANSACTION

FILED

g tn L AUG T opps
SHRTACH
PR L THRALGE N0 e
TERED T
,Ofﬁce%‘;‘lProceedings

g o

Publ;?:r!t?gf:ord James E. Howard
One Thompson Square
Suite 201
Charlestown, MA 02129
Tel. No. 617-886-9322

Attomney for Northeast Interchange Railway, LLC

Dated: July 29, 2005



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34734

NORTHEAST INTERCHANGE RAILWAY, LLC--LEASE AND OPERATION
EXEMPTION--LINE IN CROTON-ON-HUDSON, NEW YORK

VERIFIED NOTICE OF EXEMPT TRANSACTION

In accordance with 49 C.F.R. 1150.31-1150.34, Northeast Interchange Railway,
LLC ("NIR") hereby submits this Verified Notice of Exempt Transaction. The following

information corresponds to the requirements of 49 C.F.R. 1150.33:

49 C.F.R. 1156.33(a). The full name and address of the applicant is
Northeast Interchange Railway, LLC
LA Croton Pointe Ave.
Croton-on-Hudson, NY 10520
49 C.F.R. 1150.33(b). The name, address and telephone number of the
rcpresémative of the applicant who should receive correspondence is
James E. Howard
One Thompson Square
Suite 201
Charlestown, MA 02129
617-886-9322
49 C.F.R. 1150.33(c). NIR has reached an agreement with Allied Waste North
America, Inc. (“Allied”) to acquire ownership of Metro Enviro Transfer, LLC ("Metro"),

a Wholly-owned, noncarrier subsidiary of Allied. The assets of Metro include a lease

from Greentree Realty, LLC ("Greentree") of an approximately 10 -acre parcel of real



estate focated in Croton-on-Hudson, New York, The leased property includes
approximately 1,600 feet of track that connects with the Hudson line of CSX
Transportation ("CSX") at approximately mile post QC 35.

49 C.F.R.1150.33(d). NIR will be the operator of the line.

49 CF.R. 1150.33(¢). The proposed transaction is summarized below:

(1) The name and address of the entity which is leasing the line to NIR is
Greentree Realty, LLC
c/o Kenneth Gunshor, Esq.
100 South Bedford Road
Suite 150
Mount Kisco, NY 10549

(2) The parties propose to implement the transaction promptly after this Verified
Notice of Exempt Transaction becomes effective.

(3) The line to be operated by NIR is approximately 1,600 feet in length, and it
connects with the Hudson line of CSX at approximately mile poét QC 35 in Croton-on
Hudson, NY.

(4) NIR will be acquiring 1,600 feet of line.

(5) Greentree is not a railroad and does not by leasing the line to NIR intend to
become a ratlroad or to provide common carrier transportation by rail. The line was built
in approximately 1997 and has been operated by Metro, as the lessee of the line and the
surrounding 10 acre parcel, which has switched cars to and from CSX at the connection
at mile post QC 35, The rail transportaﬁon business on the line and such 10 acre parcel
of property has consisted primarily of the transloading bf construction and demolition

waste material from trucks to rail cars for shipment by rail to disposal sites. Metro’s

construction and demolition waste transloading operation is licensed by the New York




m

State Department of Environmental Conservation (“NYSDEC™). The NYSDEC permit
could be assigned to NIR if NIR elects to do so. A special use zoning permit allowing
Metro’s construction and demolition waste transloading operation has not been renewed
by the town of Croton-on-Hudson. Tﬁc New York S’?atc Appeals Court recently ruled
that Croton-on-Hudson had the right not to renew Metro’s special use permit, and
Croton-on-Hudson has ordered Metro to discontinue construction and demolition waste
transloading.

By means of this transaction, NIR, a noncarrier, intends to become a common
carrier by rail, and its entire rail line will initially consist of the 1,600 foot track. NIR
will provide rail transportation service for the transloading of construction and demolition
waste and other materials, and it intends to build additional tracks on the leased property
in order to serve other rail customers, such as shippers or receivers of intermodal
containers, lumber, brick, road salt, steel and bulk liquids. NIR expects to enter into an
interchange agreement with CSX, as well as other commercial arrangements with CSX
and other rail carriers, in order to handle both existing and new rail traffic to and from the
line of NIR.

NIR is wholly owned by Regus Industries, LLC, which is in turn controlled by
Gordon Reger, who also has a controlling interest in the New York Cross Harbor
Railroad Corporation, a class III rail carrier. Concurrently with the filing of this Verified
Notice of Exempt Transaction, Gordon Reger is filing a verified notice of exemption

pursuant to 49 C.F.R. 1180.2 regarding his contro] of a second rail carrier. See Finance

Docket No. 34735.




49 C.F.R. 1150.33(f). A map indicating the line, the area to be served and roads,

cities and states in the area is attached as Exhibit A.

49 C.F.R. _1150.33! 2). The projected annual revenues of NIR will not exceed
$5,000,000. A certificate complying with 49 CFR 1150.33(g) ts attached aé Exhibit B.

Caption Summary. A caption sMaw in the form prescribed by 49 C.F.R.
1150.24 is attached as Exhibit C.

Environmental and Historic Impact. In accordance with 49 C.F.R. 1105.6(c)(2),
the proposed transaction does not require any environmental docurnentation, because
there wilt be no significant changes that exceed the thresholds established in 49 C.F.R.
1105.7(e)(4) or (5). No historic report is required, because the proposed transaction
meets the criteria of 49 C.F.R. 1105.8(b)(1).

Respectfully submitted,

NORTHEAST INFERCHANGE RAILWAY, LLC

-

Jamea E. Howard

One Thompson Square
Suite 201
Charlestown, MA 02129
Tel. No. 617-886-9322

Attorney for Northeast Interchange Railway, LLC

Dated: July 29, 2005




VERIFICATION

State of New York

sS
County of Weestehester N )/ :

Andreas Y. Gruson, being duly sworn, deposes and states that he has read the

foregoing Verified Notice of Exempt Transaction, knows the facts asserted there are true

and the same are true as stated. @ﬁw %‘\‘

Andreas Y. Gruson
Chief Executive Officer
Northeast Interchange Railway, LLC

Subscribed and sworn to before me

this ay of July 2005,
Notary Public

i ~
My Commission Expires: A zl[.§(; 369&

MARGARITA PLISCHTEJEW
Notary Public, State of New York
No. 01PLB082257
Qualified in Queens
Commission Expiras
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EXHIBIT B

CAPTION SUMMARY

SURFACE TRANSPORTATION BOARD

NOTICE OF EXEMPTION

Finance Docket No. 34734

NORTHEAST INTERCHANGE RAILWAY, LL--LEASE AND OPERATION
EXEMPTIO--LINE IN CROTON-ON-HUDSON, NEW YORK

Northeast Interchange Railway, 1. LC, a noncarrier, has filed a Verified Notice of
Exemption under 49 C.F.R. 1150.31 to lease and operate a line located in Croton-on-
Hudson, New York. The line is located within a 10 acre parcel of real property that will
be leased to NIR. The owner and lessor of the property and line is Greentree Realty,
LLC, anoncarriet. The line is approximately 1,600 feet in length and it connects with the
Hudson line of CSX Transportation at mile post QC 35.

Any comments must be bﬁled with the Surface Transportation Board and served on

James E. Howard LLC
One Thompson Square, Suite 201
Charlestown, MA 02129

This Notice is filed under 49 C.F.R'. 1150.31. If the Notice contains false or
misleading information, the exemption is void ab initio. Petitions to revoke the
exemption under 49 US.C 10502(d) may be filed at any time. The filing of a petition to

revoke the exemption will not automatically stay the transaction.

S
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EXHIBIT C

CERTIFICATION

I, Andreas Y. Gruson, Chief Executive Officer of Northeast Interchange Railway,
LLC, hereby certify under penalty of perjury that (1) the projected annual revenues of
Northeast Interchange Railway, LLC will not exceed $5.000,000 and will not exceed the
maximum amount for a Class III rail carrier as set forth in 49 C.F.R. 1201 and (2) [ am

qualified and authorized to make this certification on behalf of Northeast Interchange

L.

Railway, LLC.

suty 29 2005
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CO

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34734

NORTHEAST INTERCHANGE RAILWAY, L1LC
— LEASE AND OPERATION EXEMPTION -
LINE IN CROTON-ON-HUDSON, NY

STB Finance Docket No. 34735}

GORDON REGER
- CONTINUANCE IN CONTROL EXEMPTION —
NORTHEAST INTERCHANGE RAILWAY, LLC

Decided: August 5, 2005

By notice filed on August 1, 2003, Northeast Interchange Railway, LLC (NIR), a
noncarrier, invoked the summary class exemption procedure at 49 CFR 1150.31 to lease and to
operate, as a common carrier by railroad, approximately 1,600 feet of track that connects with
CSX Transportation, Inc. (CSXT), at approximately milepost QC 35, in Croton-on-Hudson, NY.
The track is owned by Greentree Realty, Inc. (Greentree), a noncarrier, and is under lease to
Metro Enviro Transfer, LLC (Metro), a wholly owned subsidiary of Allied Waste North
America, Inc. (Allied). NIR has reached an agreement to acquire Metro from Allied, including
Metro’s rights under its lease with Greentree. Under the class exemption procedures, the
exemption would ordinarily go into effect on August 8, 2005.

NIR states that it will initially provide rail transportation service for the transloading of
construction and demolition waste and other materials over the 1,600 feet of track. The firm
plans to install, at an unspecified date, additional trackage on the property to serve other traffic,
such as intermodal, lumber, brick, road salt, steel, and bulk liquid shipments. NIR expects to
enter into an interchange agreement with CSXT for the interchange of traffic.

NIR asserts that the trackage was constructed “in approximately 1997 and has been used
by Metro to switch cars to and from track owned by CSXT at milepost QC 35. According to
NIR, Metro has been transloading construction and demolition debris at the site from trucks to
rail cars for shipment by railroad to disposal sites and has operated under license from the New

' These proceedings are not consolidated but are being considered in the same decision
for administrative convenience.



STB Finance Docket No. 34734, et al.

York State Department of Environmental Conservation (NYSDEC). The town of Croton-on-
Hudson, however, has declined to renew a zoning permit for such use, and the town’s position
has been upheld by the New York Court of Appeals.> According to NIR, the town has ordered
Metro to discontinue its transloading of construction and demolition waste. By supplement e-
filed on August 3, 2005, NIR clarifies that it intends to transfer the Metro license issued by
NYSDEC to NIR and that it “intends to operate the facility in full compliance with the license
and other applicable regulations of NYSDEC notwithstanding the fact that the license
requirements and regulations are arguably preempted by 49 U.S.C. 10501,

NIR is wholly owned by Regus Industries, LLC, which is in turn controlled by Gordon
Reger (Reger). Reger owns a controlling interest in the New York Cross Harbor Railroad
Corporation (NYCH), a Class I1I rail carrier. To allow his common control of NYCH and NIR if
NIR becomes a licensed railroad common carrier, Reger has concurrently filed a notice of
exemption in Gordon Reger — Continuance in Control Exemption — Northeast Interchange
Railway, LL.C, STB Finance Docket No. 34735, That exemption would also ordinarily go into
effect, under the class exemption procedures, on August 8, 2005. In this notice, Reger asserts
that businesses that he controls transport various commodities by rail, including construction,
demolition, and other solid wastes.

On August 4, 2005, the Village of Croton-on-Hudson (Village) filed a petition to reject
the notice in STB Finance Docket No. 34734, or, alternatively, to stay its effectiveness. The

* Village argues that: (1) the notice is void ab initio for containing false, misleading and

inadequate information; (2) the Board has no authority over the track because it is exempt spur

track; and (3) the activity in which NIR would be engaging is not subject to Board jurisdiction

because it is not rail transportation by a rail carrier, but merely continuation of the same waste

processing activities by a different entity.

The operations of the Metro waste transfer facility have been the subject of extensive
litigation, including the decision by the State’s highest court that Croton-on-Hudson could deny
renewal of Metro’s special use zoning permit. The operations involve the transloading of waste
materials and have generated substantial local interest. The transaction proposed by NIR would
attempt to convert what apparently were private carrier operations subject to state and local
regulation into for-hire common carrier service, triggering the agency’s primary jurisdiction and
raising important issues regarding the potential preemption of the proposed service from many
aspects of local control. The Village has raised issues that should be addressed by the Board
before the exemption is allowed to become effective.

In light of the objections raised by the Village and the important issues raised by these
filings, the Board will enter a housekeeping stay of both notices to provide sufficient time to
resolve the issues presented here. NIR will be given 10 days to reply to the Village’s petition.

! Metro Enviro Transfer, LLC v. Vill. of Croton-on-Hudson,  N.E2d ___,available
2t 2005 WL 1556709 (N.Y. 2005).
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The stay will remain in effect and the exemptions sought under the notices will not become
effective until further order of the Board.

This decision will not significantly affect either the quality of the human environment or
the conservation of energy resources. '

It is ordered:

1. The notices in STB Finance Docket Nos. 34734 and 34735 are stayed and the
exemptions sought under the notices will not become effective unti] further order of the Board.

2. NIR’s reply to the Village’s petition is due by August 15, 2003.
3. This decision is effective on its date of service.

By the Board, Roger Nober, Chairman.

Vemon A. Wilhiams
Secretary
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34734

NORTHEAST INTERCHANGE RAILWAY, LLC
~ LEASE AND OPERATION EXEMPTION —
LINE IN CROTON-ON-HUDSON, NY

STB Finance Docket No. 34735'

GORDON REGER
- CONTINUANCE IN CONTROL EXEMPTION -
NORTHEAST INTERCHANGE RAILWAY, LLC

Decided: November 17, 2005

In STB Finance Docket No. 34734, we are rejecting the notice of exemption because the
transaction is inappropriate for consideration under the class exemption procedure at 49 CFR
1150.31, which allows parties involved in routine transactions to use abbreviated summary
procedures to obtain authority, subject to an after-the-fact Board review if objections are
received. In STB Finance Docket No. 34735, we are rejecting, as moot, the notice of
corntinuance-in-control exemption related to that transaction.

BACKGROUND

By notice filed on August 1, 2003, Northeast Interchange Railway, LLC (NIR), a
noncarrier, invoked the summary class exemption procedures at 49 CFR 1150.31 to lease and to
operate, as a common carrier by railroad, approximately 1,600 feet of track that connects with
CSX Transportation, Inc. (CSXT), at approximately milepost QC 35, in Croton-on-Hudson, NY.

- The track is owned by Greentree Realty, Inc. (Greentree), a noncarrier, and is under lease to

Metro Enviro Transfer, LLC (Metro), a wholly owned subsidiary of Allied Waste North
America, Inc. (Allied). NIR has reached an agreement to acquire Metro from Allied, including
Metro’s rights under its lease with Greentree. Under the class exemption procedures ‘the
exemption was due to go into effect on August 8, 2005.

These proceedings are not consolidated but are being considered in the same decision
for administrative convenience.
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In its notice filing, NIR states that it plans to initially provide rail transportation service
for the transloading of construction and demolition waste and other materials over the 1,600 feet
of track. The firm plans to install, at an unspecified date, additional trackage on the property to
serve other traffic, such as intermodal, lumber, brick, road salt, steel, and bulk liquid shipments.
NIR expects to enter into an interchange agreement with CSXT for the interchange of traffic.

NIR asserts that the trackage was constructed “in approximately 1997” and has been used
by Metro to switch cars to and from track owned by CSXT at milepost QC-35. According to
NIR, Metro has been transloading construction and demolition debris at the site from trucks to
rail cars for shipment by railroad to disposal sites and has operated under license from the New
York State Department of Environmental Conservation (NYSDEC). The town of Croton-on-
Hudson, however, has declined to renew a zoning permit for such use, and the town’s position
has been upheld by the New York Court of Appeals. According to NIR, the town has ordered
Metro to discontinue its transloading of construction and demolition waste, By supplement filed
on August 4, 2005, NIR states that it intends to transfer the Metro license issued by NYSDEC to
NIR and that it intends “to operate the facility in full compliance with the license and other
applicable regulations of NYSDEC notwithstanding the fact that the license requirements and
such regulations are arguably precmpted by 49 U.5.C. 10501.”

NIR is wholly owned by Regus Industries, LLC, which is in turn controlled by Gordon
Reger (Reger). Reger also owns a controlling interest in the New York Cross Harbor Railroad
Corporation (NYCH), a Class IIl rail carrier. To allow his common control of NYCH and NIR if
NIR becomes a licensed railroad common carrier, Reger has concurrently filed a notice of
exemption in STB Finance Docket No. 34735, Gordon Reger — Continuance in Control
Exemption — Northeast Interchange Railway, LLC. [n that notice, Reger asserts that businesses
that he controls transport various commodities by rail, including construction, demolition, and
other solid wastes. That exemption was also due to go into effect, under the class exemption
procedure, on August 8, 2005.

On August 4, 2005, the Village of Croton-on-Hudson (Village) filed a petition to reject
the notice in STB Finance Docket No. 34734, or, alternatively, to stay its effectiveness. The
Village argued that: (1) the notice is void ab initio for containing false, misleading and
inadequate information; (2) the Board has no licensing authority over the track because it is
exempt spur track or switching track; and (3) the activity in which NIR would be engaging is not
subject to Board jurisdiction because it is not transportation by railroad, but merely continuation
of the same private waste processing activities by a different entity. NIR filed a reply on
August 5, 2005.

In light of the objections raised by the Village and the important issues raised by these
filings, the Board, by decision served on August 5, 2003, entered a housekeeping stay of both
exemptions intended to be covered by the notices, specifying that the exemptions sought under .
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the notices would not become effective until a further order of the Board. Not yet having seen
NIR’s first reply filed on August 5, the Board gave NIR until August 15, 2005, to file a reply to
the Villages® petition to reject the notice in STB Finance Docket No. 34734. On August 12,
2005, NIR filed a “Supplemental Reply” pursuant to.the Board’s August 5, 2005 decision.

On August 15, 2005, the Village filed a “Supplementary Filing” in support of its petition
filed on August 4, 2005. On August 16, 2003, the State of New York and NYSDEC filed a
statement asking us to continue to stay the exemptions and to seek additional information on the
planned operations,

On August 22, 2005, NIR filed a motion to strike the Village’s supplemental pleading -
filed on August 15, 2003, arguing that the supplemental pleading is not allowed under our
regulations and contains “redundant, irrelevant, impertinent and incorrect information.” Also, on
August 25, 2005, NIR filed a petition to supplement the record to address three letters® that were
received by the agency but not served on NIR. NIR tendered copies of three letters that it sent in
reply to the persons making the communications. .

PRELIMINARY MATTERS

We will strike the Village’s supplemental pleading filed on August 15, 2005, It is an
impermissible reply to NIR’s reply filed on August 12, 2005. 49 CFR 1104.13(c). The pleading
has not been accompanied by a motion for its admission. Nor is it permitted by any other order
of the Board. Moreover, in light of the action that we are taking in this decision, our exclusion of
this pleading will not prejudice the Village. As explained below, we are rejecting NIR’s notice
of exemption and requiring NIR, if it wishes to pursue Board authority, to file either a petition
for an individual exemption, under 49 CFR 1121, or an application under 49 CFR 1150 Subpart
A. Thus, if NIR pursues Board authority in a subsequent proceeding, the Village will have the
opportunity to submit information to assure development of a full factual record.

We will grant NIR’s unopposed petition to supplement the record to address the three
letters.

% The letters were from Congresswoman Sue Kelley, Senator Charles A. Schumer, and
Westchester County Legislator Thomas Abinanti.
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DISCUSSION AND CONCLUSIONS

We will reject the exemption notice filed in STB Finance Docket No. 34734 because the
lease and operation transaction contemplated by NIR is not appropriate for consideration under
the abbreviated class exemption procedures of 49 CFR 1150.31. Because we are rejecting this

notice, we will also reject, as moot, the related notice of exemption filed i in STB Finance Docket
No. 34735.

As we have explained in prior cases, see, £.8., Riverview Trenton Railroad Company —
Acquisition and Operation Exemption — Crown Enterprises, [nc., STB Finance Docket No.
33980, slip op. at 6-10(STB served Feb. 15, 2002) (Riverview Trenton), the class exemption is
meant to be used for routine transactions that have not attracted substantial controversy and local
interest, such as transactions where new operators would be continuing an existing common
carrier rail service over lines that selling carriers can no longer operate profitably. Where an
individual transaction differs substantially from the type of routine matter that the class
exemption was intended for, the Board may reject or revoke notices seeking to use the class
exemption so that it may consider the merits of the proposal in more depth, through either a
petition for exemption or an application, as in Riverview Trenton.

In STB Finance Docket No. 34734, the factual and legal issues presented in the pleadings
filed to date demonstrate that NIR’s proposed transaction is controversial and raises important
issues that make more scrutiny and the development of a more complete record necessary. The
current construction and demolition waste operation at the site has attracted substantial
opposition and local interest, including litigation in which the operations of NIR’s predecessor
were found to be a threat to the public health by the state court. Moreover, NIR has expressed an
intent to convert this previously private construction waste transfer operation into what could
turn out to be a more extensive for-hire common carrier operation involving commodities in
addition to construction waste. The Village cites this planned expansion in support of its
argument that the operational changes that are expected would exceed the Board’s thresholds for
conducting an environmental review.’

The Village has asked us to examine the extent of the Board’s jurisdiction over the
proposed operations, and thus the extent to which state and local regulation of the handling of
construction waste on the property would be preempted under 49 U.S.C. 10501(b). It notes that
a non-railroad, or a railroad to the extent it is engaged in activities other than transportation, is
not subject to Board jurisdiction. The Village raises concerns about the nature of the handling
that the waste material would receive at the site (which, it believes, will constitute processing,

’ The Board typically does not conduct an environmental review on proposals to lease
and operate an existing line unless there will be an increase in rail traffic operating over the line
of at least 8 additional trains a day (3 in an air quality non-attainment area) or a 100% i increase in
traffic (measured in gross ton miles annually). See 49 CFR 1105.7(e)(4), (5).

-4-
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rather than transloading), whether NIR would be operating as a common carrier by railroad
(rather than as a private shipper of waste), and whether the transaction is private track or
excepted from our licensing authority under 49 U.S.C. 10906 on the ground the track is
switching or spur track. Under these circumstances, we conclude that our class exemption
procedure is not appropriate for considering NIR’s proposed transaction, and we will reject its
notice.

Because we are rejecting NIR’s notice of exemption in STB Finance Docket No. 34734,
NIR will have to file either a petition for exemption under our case-by-case exemption
procedures at 49 CFR part 1121, or a formal application under 49 U.S.C. 10901 and 49 CFR
1150 Subpart A, if it desires to pursue Board authority for the transaction. Any filing must
include NIR’s entire case-in-chief. Either the petition for exemption or the application process
should allow the Board to compile a record sufficient to resolve the issues that have been raised
about this proposal.

The continuance-in-control notice filed by Gordon Reger in STB Finance Docket No.
34735 is moot because it flows from the transaction underlying the notice in STB Finance
Docket No. 34734, which we are rejecting. Accordingly, we will reject the notice of exemption
in STB Finance Docket No. 34735 as well. Should the Board authorize the transaction at issue
in STB Finance Docket No. 34734 in another proceeding, Mr. Reger may file a similar
continuance-in-control notice referring to the authority obtained in that other proceeding.

This decision will not significantly affect the quality of the human environment or the
conservation of energy resources.

11 is ordered:.

. In STB Finance Docket No. 34734, the notice is rejected, and that proceeding is
discontinued.

2. In STB Finance Docket No. 34735, the notice is rejected as moot, and that proceeding
is discontinued.

3. This decision is effective on its date of service.

By the Board, Chairman Nober, Vice Chairman Buttrey, and Commissioner Mulvey.

Vernon A. Williams
Secretary
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September 2£, 2005 D] 0 o, 11

Westchester County Solid Waste Commission
100 East Fourth Street, 7 Floor
Mount Vernon, New York 10550

Re:  Application of Northeast Interchange Railway for a Class A Liccnse

Dear Chairman McShane and Members of the Commission:

The Village of Croton-on-Hudson is writing to urge the Solid Waste Comuission to deny
Northcast Intcrchange Ratlway (NIR) a Class A license under the Westchester County
Solid Waste and Recyclables Collection Licensing Law (“Licensing Law™) (o conduct a
hauling business in Westchester'County on the grounds that a similar business conducted
by the principals of NIR in Ohio created a very serious health and safety hazard for the
people of the Town in which it was situated.

As the Commission is no doubt aware, Northeast Interchange Ratiway is directiy
controlled by Regus Industries, LLC. In NIR’s submission to the [ederal Surtace
Transportation Board (STB) for an exemption from state and local laws, wy order o
operate a construction and demolition transfer station at a rail spur located in Crofon-on-
Hudson, Gordon Reger stated that he controls Regus [ndustries, LLL.C, which dacelly
conlrols NIR. A copy of his statement is atlached to this letter as Exhubit A, (To date, the
STB has not acted on NIR’s request.)

n connection with operating a transfer station in the Village of Mount Kisco, Repus
Indusirics stated that it or one of its affiliate corporations operated the Warren Hills
Landfil in Ohio. A copy of that letter 1s attached as Exhibit B.

We are opposiag the licensing of NIR and other Regus-controlled entitics because we
believe that Regus’s operation of the Warren Hills Landfill demonstrates that Regus is not
lit to conduct a hauling business in Westchester County. Under the County's Licensing

b g 2T 4TS Lin: (”I-l“.ffl 2850
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Weslchester County Solid Waste Commission
September 21, 2005
Page 2

f.aw, a license may be denied on the grounds that there has been “[a] linding of liability
against an applicant or any principal of such applicant in a civil or administrative action
that bears a direct relationship to the fitness of the applicant or any of its principals (o

conduct the business for which the license or registration 1s sought.” [§ 826-a.400(2)()]

The series of civil proceedings in an Ohio Court of Common Pleas, resulting in two
conscnt orders, which continued to be violated, bears a direct relationship to how Repus-
controlled companies might run their waste operations in Westchester County. Oun July 1,
2003, the Attorney General of the State of Ohio commenced an action against Warren
Hills, LLC and Warren Recycling, Inc. (referred to collectively as “Warren Hills
Landill”) in connection with their operation of a construction and demolition debris
(“C&DD™) landfill. The complaint sought permanent injunctive relief and civil penaltics
for a series of violations, including inadequate feachate control, water pollution,
inadequate fire control, failing to extinguish a landfill fire, and accepting solid waste. On
the same date, the Trumbult County Court of Common Pleas entered a consent order
agreed to by the State and Warren Hills Landfiil.

Beginning i July 2003, the Warren Hills Landfill continued to violate the Ohio laws, as
well as the consent order. The continuing violations included acceptance of solid waste,
waler pollution, inadequate leachate control, inadequate fire control, and uncontrolled
surface runotl.  As aresult, in March 2004, the State of Ohio commenced a contempt
proceeding for {ailure to comply with the terms of the consent order and for posing a
continuous threat Lo public health and safety and the environment. in November 2004,
Warrcn Hills stipulated that it was in contempt. Copies of the contempt motion and

sccond conscnt order are attached to this letter as Exhibits C and D, respectively.

In reviewing this information, it is important to realize that the charges against the
Warren Hills Landfill were not merely technical or bureaucratic violations; they were
serious health and safety-threatening violations.

ta addition to the civil action brought by the State against the Warren Hills Land(ill, the
federal Agency for Toxic Substances and Disease Registry (“ATSDR™) investigated the
landfill in response to complaints of leachate and odors emanating from the site. In
December 2003, it issued an “ATSDR Media Announcement,” warning ol an “urgent

public health hazard” posed by high concentrations of hydrogen sulfide at the land{ili.
The announcement warned:



Westchester Clounty Sohid Waste Commission
September 21, 2005
Page 3

® Pcoplewith pre-existing cardiopulmonary disease or respiratory
problevis are at risk from the levels of hydrogen suifide present in outdoor
air i residential areas.

® On the basis of the levels of hydrogen sulfide and methane found in
landlill vents, ATSDR tinds that the potential for fire and explosion under
extreme conditions on the landfill presents a threat to community members
and workers at the site.

® Theie is a physical hazard to children and adults who access the
unrestricied landfill.

-

* & %

® Mcmboers of the community cannot easily avoid exposures becausce
hydrogen sullide was also found inside homes.

® The fevels of hydrogen sulfide, and possible other noxious-smelling
compounds, in the air are resulting in a diminished quality of lifc {or
comunmumnily members.

A copy of the calire ATSDR Media Announcement, along with a follow-up
announcement, s anncxed as Exhibit E.

Subsequcatly, the mergency Response Branch of the United States Environmental
Protection Agency commissioned a Site Assessment Report of the Warren Hills Land{ili,
which concluded that the levels of hydrogen sulfide, a hazardous substance, “arc well
above these heatth-based action levels and verifies that conditions in the site arca have
not changed significantly since November 2003, when ATSDR’s health consultation was
published. Therclore, a substantial public health threat is posed by the { Warren Halls)
Site.” A copy of the entire Site Assessment Report is annexed as Exhibit F.

Section 826-a.400(2) lists as another basis for denying a licease, the commission ol “any
of the acts which would be a basis for the suspension or revocation of a license,” and a
license may be suspended for “a negligent or intentionally tortious act in relation (o the
handling, storing, treating, disposing or transporting of solid, hazardous, infcctious,
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medical or regulated waste.” [§ 826-2.401(1)(c)] [t may also be suspended for being “in
persistent or substantial violation of any local, state or federal law, rule or regulation
regarding the handling of solid waste or recyclables.” [§ 826-a.401(1)h)] Both of these
standards were violated by the storage of C&DD at the Warren Hills Landiill m such
manner as Lo result in toxic emissions.

Although Regus has stated that it “divested Warren Hills LLC . . . in July 2004, ihe
lawsuits and investigations described above concerned actions and violations that
occurred while Regus still had its ownership interest in the Warren Hills land(tll.

Furthermore, Regus has refused to answer questions raised in connection with the {case
transfer in Mount Kisco as to who acquired Warren Hills LLC. It does not make scnsc
that it could divest itself of a company, in an arm’s length transaction, given the record of
violations and, perhaps liabilities, it accurmulated in its operation of the land(ill. Untl and
unfess Regus reveals to whom it divested the facility, and what the terms ol the
transaction were, its claim that the contempt {inding occurred after Regus divested itsctf
of the facility should not be credited.

The Village is aware that Regus and its affiliates operate trans{er stations, landfills, and
waste hauling businesses throughout the United States. The Village has not conducted s
own investigation ol Regus’s operations; it just “happened upon™ the information aboul
the Warren Hills Landfill. We believe the record of operation of that landfill alonc s a
sutTicient basis (o conclude that NIR is not fit to conduct a waste hauling, or sumilar,
business in Westchester County. If the Commission does not agree that thosc grounds are
adequale, we implore you to conduct a thorough investigation of all of the other Regus-
controlled businesses.

Thank you for the opportunity to address you.

Sincercely,

Manianne Stecich
Village Attorncy



Meligewr

P taregory 1 sebanah

Timaee,
£, Phemsn I Prennan
Croton-on-Hudson New York Clalen A Kot
. Joome ML Soala:
Stantey T Kol Municipal Baitding b AN W sy
e Vinr Week Sureer Alemepey
{ :n-hm-\u\~|‘lm|.~2\ln. WY WS20-3509 . [chand 17 el
l‘rl"“”l\'l
Alvdina , Zonden
el
.3 FUPTRTPCIR S 1o
'51|}:I|Ji‘=')
VIA FAN (813-0852) AND OVERNIGHT DELIVERY a1 o, 1

October 7, 20058

Westchester County Solid Waste Commussion
100 Last st Steeet, 7Y Floor
Maounl Vernon, New York 10550

Res Application ol Northeast Interchange Railway for a Class A License

Dear Charmman MeShane and Members of the Comnussion:

The Village of Croton-on-Hudson s writing 1o follow up on two 1ssues raised at
the September 21, 2005 Solid Waste Comnussion hearing on the application of Northeast
hitcrchanee Ruatbway (NIR)Y and other Regus companies for licenses 1o conduct o hauling
business it Westehester County.

Wihite Regos Industries Operated the Warren Hills Land{ill in Ghio,
There Were Stenificant Health and Safety-Threatening Violations,

The representatives of Regus have sought to “explain away” the substantial
viulations at the Warren Hills Landfill in Ohio by obfuscating the ownership interests of
the Waurren THidls Laodfill, and by trying to persuade the Commission that Regus’s
business is to acquire dirty sites and try 1o clean them up. Neither ol those
“explanations,” however, negates the well-documented facts that while Regus operated
the Warren Hudis Landtidl, there were serious health and safety-threatening violations that
were the subject ol a consent order with the State of Ohio, a contempt proceeding by the
State ol Ohto, o declaration of an “urgent public health hazard” by the Apency for Toxic
Nubstances and Discase Registry, and a Site Assessment Report by the Emergency
Response Branch of the United States Environmental Protection Agency.
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Fven it some ol the violations that were the subject of those judicial and
adminstrative actions oceurred prior to Regus’s artival on the scene, substantial
violations continued after September 2002, the date that Regus states it began aperating
the Warren Hidls Loandfill." The Warren Hills Land(ill and the State of Ohio entered into
a consent order in July 2003 and, because of violations continuing beyond that date, the
Siate of Ohio commenced a contempt proceeding in March 2004, all within the peviod
that Regus adniits o operation of the landfill. 1t is important to note-that the continuing,
violattons were not the result of acquiring a dirty site; they included accepting solid waste
(uta construction and demolition debris landfill), inadequate fire control, inadequate
leachute control, and uncontrolled surface runoff.

As Mr. Berger ceported at the September 21, 2005 hearing, the Regus companics
accumulated o nuniber of environmental violations at other sites. But, because the
Villuge hus not been provided with a copy of Mr. Berger’s written report, we have not
been able to took further into those violations nor to investigate sites that we did not
realize Repus operated. The Village, therefore, again urges the Commission (o conduct a
thorough ivestigation into every site owned or operated by any Regus-controlicd
COINPELELY. '

Repus Intends to Operate the Transfer Station in Croton-on-Hudson
Without Submitting to Village Zoning Laws and Other Regulation.

In response 1o Commissioner Schwartz’s questions about NIR’s application before
the Surface Transpoctation Board (STB) for an exemption from state and local regulation,
Mr. Gruson and Mr. Vacco stated that NIR/Regus was voluntarily seeking licenses and
approvals from the Couunly and the New York State Departimeat of Environmenial
Conscrvation. Notably, they did not agree to comply with Vitlage zoning laws and other
regulations.

My Gruson’s and Mr. Vacco's statements to your Commission are consistent with

" At the Commission’s hearing on September 21, 2005, Andreas Gruson said that
Regus began operating the site as early as September 2002, According to an cartier letler
(rom’ Regus’s attorney, it operated the Warren Hills Landfill from January 2003 o fuly
2004, (See Exhibit B to Village’s September 21, 2005 submission to the Comunussion)
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NIR s writlen subnission to the STB, a copy of which is enclosed. Although the
subnssion states that NIR will “operate i accordance with federal, state and local
regulations,” iis appaceat {rom the context of the statement that by “local” they mcan
“Clounty.” Purthermore - and perhaps more importantly — in its submuission, NUR states
that it wilf comply with state and local regulations only it the regulations do not interfere
with thetr operations. Tn NIR's own words, “This is not to say, however, that NIR will
not avail iselfof the ability to seek the preemption of such state and local regulations if
therr application interferes with or prevents rail operations.” (Supplemental Reply at page
0} (Note that their proposed transfer station would be part and parcel of thewr “rail
operations.”) In addition, i a Verified Statement to the STB, Andreas Gruson discusses
“cooperation” with only DEC and the Solid Waste Commission — again, not the Village -
and as to that cooperation, he states: “We believe that NIR would be exempt from
regutation by the Commission if such regulation interfered with rail transportation
service, but NIR is willing to work with the Commission, just as NIR will work with the
DEC, on a cooperative basis.” (Verilied Statement of Andreas Y. Gruson at page 4)

-NIR s apparent refusal to submit to Village regulation is confirmed by the fuct that
nicither NIR nor any of the other Regus entities has applied to the Village ol Croton-on-
Hudson for a special permit to continue operating a construction and demolition debris
transfer statton, Indeed, Andreas Gruson, in a telephone conversation with the Village
Manuger this week, stated that NIR does not need a special permit from the Village.”

Without a spectal permit, NIR would be operating in Croton-on-Hudson outside of
any ol the reasonable regulations tmposed by the Village to minimize the impact ol a non-
conforming, and potentially noxious, use on neighboring propertics und the Village as a
whole. NIR's predecessor operated onder a special permit that had a list of 43 conditions,
whichy inrer alia, established operating hours; imposed tonnage limits on the amount of

"t

M. Gruson stated that, according to Judge Nicolai (in his decision on the
application ol Greentree Realty, LLC and Metro Enviro Trans{er, LLC for a preliminary
mjunction), NIR did not necd a special permit. This statement is bizarre, since NIR was
not a party to the lawsuit before Judge Nicolat, and — more importantly - in the following
language, Judge Nicolai clearly implies that a special permit would be nccessary: “in
addition, upon re-lease of the Property, in the event that Respondents’ [the Village|
review ol the required pernits and/or approvals is unreasonably delayed, Petitioner
Greentree [the owner of the property] may apply to this Court for appropriate rehicf.”
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nuterial that could be aceepted. detailed which materials could be accepied at the site,
and wlnch were not aceeptable; prohibited the use of incinerators, wood chippers, and
rock crushers; bunned composting, bunal, or other on-site disposal of materials; regulated
nolse, odors, and lighting; required comphance with Fire Department directives: limited
the parking of trucks: and provided [or inspections and enforcement. Many o the
conditions mcluded 1a the special permit granted by the Viltage of Croton-on-Hudson
regulated tems that were not covered by DEC permitting. A copy ot the special pernit
issucd 1o NIR s predecessor is enclosed.

The conditions imposed by the Village were not NEIMBY -motivated restrictions (o
prevent the transfer station from operating. They were regulations designed Lo protect the
health, safety and wetfure of the Village’s residents.

Again, the Vilfage of Croton-on-Hudson thanks the Commission for its careful

- altention to this important matter and urges the Commission o refuse to issue N{R and
the other Regus-controlled business hauling licenses, on the grounds that Regus’s
operations, such as the Warren Hills Landfill in Ohio, demonstrate that it s aot it to
conduct o waste hauling or similar business in Westchester County. These concerns are
exacerbated by NIRs attempt to conduct this business in Croton-on-Hudson frec from
local repulation.

Stheerely,

Marianne Stecich
Villuge Attorniey
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Novemboer (1, 2005

Westehester County Sobid Waste Commission
10O Uast Fiest Streel, 7" Floor
Mount Vernon, New York 10350

Re: Application of Northeast Interchange Railway for a Class A License

Dear Chatrman MeShane and Members of the Comumission:

On October 20, 2005, Michael Gerrard, the Village’s special environmental counsel, and 1
net with Charaman MeShuane and Bruce Berger to explain why the Village was not gomng
lo mecet with Andreas Gruson and other principals of NIR or other Regus-controlied
cititics. We explained that our position before the Solid Waste Commuission was thal
NIR shouid not be licensed ag a waste hauler because Regus’s operation ol the Warren
Hills Land i in Olno, which resulted in past and pending civil actions, demonstrates that
a Kegns company is not Uit 1o conduct a hauding business in Westchester County. Siee
the Vitlape behieves that NIR should not be licensed in Westchester County, it makes no
sense (o discuss with them commeneing operations in Croton-on-Hudson,

At the micettng, Chatrman MceShane asked whether we had any information about the
Regus-controlled Chunpion City construction and demolition debris transter station,
focated m Brockton and Avon, Massachusetts. According to Mr. Berger, Chanipion City
had o reputatton ax a "model facility.” At the time, we had no mformation about 1, but
over the fast two weeks, we have done some research and learned that Champion City,
fike Warren Hhlls, has a poor record ol compltance with local governmental requirements.

According 1o our research, Champion City has been the subject of aclive opposition by
two cttizens groups, POWER (Protecting Our Water and Environmental Resources), and
RATUS (Residents Against Trash Transfer Station). Although the principul focus of their
Concert i recent years seems to have been the expansion of the facility, much of tha:
apposition was based on complaints about the existing operation.
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b Jane 2002, the Fowin ol Avon, whose drinking water wells are in close proximity to
Chinupion City, and which filed objections to the eriginal Champion City trunsfer station,
cutcred into a Scitlement Agreement with Chamipion City. The Settlement Agrecinent
contarned pages of condions directed at protecting the Town of Avon water supply,
Bouting frack tralfic n the Town, insuring that trucks and railroad cars using the facility
be covered, ity e howrs of operation, and protecting against noise and dust from the
lactbity.

One of the condilions of the Settlement Agreement was that Champion City conduct
repular esting of proundwater and ltandfill gas at the facility and provide the Town with
the results. During construction, however, the mouitoring wells were destroyed, and the
Town was deprived ol eritical information respecting its water supply.

The coordinator of POWER sent me a videotape presented at a public mecting i
sScptember 2003 which showed a series of violations of the Settlement Agreement. The
violations mcluded trucks traveling through town without covers over the debris, train
curs leaking divty [Tuids into the public water supply, uncovered train cars, an absence of
doors vovering the bays, dust spreading beyond the site, and work being done at the site

Gy carlier and later than the permitied hours of operation. We would be happy to furnish
~you s copy of the tape if you are interested. '

Accorditg W the citiZzens groups, teir compiaints of violations were, for the most par(,
ienored by state offcials. Whether or not those violations resulted n administrative
ciforcenent actions, they represent compelling reasons why a local government would
notwant such an operation w its community. The violations also demonstrate that there
ts a pattern of Regus-controlled waste companies making promises that sound convincing,
but not complying witly them.

Doubts about the trustworthiness of Champion City officials were also raised by theiv
futlure to inform Fown of Avon officials about a plume of gas and oit that was
approaching the Avon wellse A February 2004 article in The Enterprise, a datly Boston-
arca newspaper, reported that “*Avon officials were startled . . . when they heard that the
plunie [ol gas and o1l bencath the Champion City site] had moved 30 fect closer to a well
that provides 60% of the town’s water.” Champion City had learned about the plume in
fate 2003 and notilied the state, but did not notify local officials until several months
Luer. A copy ol the newspaper witicle is enclosed.
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Justa few days ago, we also learned that there may be legal proceedings pending agunst
the Sunny Facius Land G in Fostoria, Ohio, another Regus entity, relating o
cuviconmental compliance. We have ordered copies of the Sunny Farm {iles (rom the
Ohio EPA which expects to send them 1o us in two weeks.

Having exploved the Champion City site and learned of the enforcement issucs with
Sunny Facms, the Viltage of Croton-on-Hudson 18 now even more convineed that anothier
Regus-controlled company s not {1t, and should not be licensed, to haul in Westchester
“Clounty.

O the subject of Warren Flills, { am enclosing a time line Michael Gerrard distribuled to
Mr. MeShane and My, Berger at our meeting last month. The time line shows that, abmost
iediately alter Warren Hitls LLC (a Regus entity) began operating the landfill, it
began to receive notices ol violation, and on July 1, 2003 that entity signed a consent
order with the state. Warren Hills LLC then persistently violated the consent order, and,
although tr July 2004 10 divested” its interest in the landfill, in November 16, 2004
Warren Hidls 1EC signed astipulation of contempt acknowledging that it had violated the
consent order. s clear that the landfll was operated terribly during Regus’s watch.
anakso enclosmg o graph Me. Gerrard distributed at the meeting of Regus’s conncctions
to NI and other waste companies.

Again, the Viilage of Croton-on-Hudson 1s gratetui to the Commission Lor its carclul
consideration of this licensing matter and urges the Commission Lo deny a hauling hcense
to NIR iind the other Reguos-controlled companies. '

Stieerely,

|

"

Marianne Stecich
Village Aftorney

Luclosures
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December 9, 2005

Westchester County Solid Waste Commission
L0 East First Street, 7 Floor
Mount Vernon, New York

Re:  Application of Northeast Interchange Raillway (NIR) for a Class A License

Dear Chairman McShane and Members of the Commission:

As 1 wrote in my letters of November 11 and November 17, 2005 to the Solid
Waste Comuission, the Village of Croton-on-Hudson was awaiting files trom the
Ohwe Environmental Protection Agency documenting the “series ol serious
violations™ at the Sunny Farms Landfill, referred to by Ellen Gerber, Supervisor ol
the Northwest District Office of the-Ohio EPA Division of Solid and Infectious
Wasle.

Fast week [received a large box of materials containing lerters, reparis, and notes
ol investigutions, dating back to early 2003, from the Ohio EPA and Seneca
County General Health District. These documents paint a very disturbing picture
of persistent violations of environmental laws, which seem to have intensificd
begtnning i carly 2005 - when Regus was indisputably in control of the landfiil.

As the Commuission i3 aware, Sunny Farms Landfill, in Fostoria, Ohio, is owned
and operated by Regus Industries. Regus appears to have taken over the landfill
(previously named San-Lan Landtiil) from Hocking Environmental Group some
te 1 2003, A sign-in sheet from a meeting with representatives of Ohio EPA
and the Seneca County Health District about the San-Lan Landfill on November
18,2003 shows lwo representatives {rom Regus in attendance. A sign-in sheer
from a Febroary 22, 2005 meeting about Sunny Farms also shows two
Corepresentatives from Regus, including Andreas Gruson, in attendance.
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Putting aside the repeated instances of administrative violations (failure to keep
required records, to file mandatory reports, and to supply required information et
al.), there is a host of violations that have substantive environmental impacts.
When Regus acquired the landfill from Hocking Environmental, the facility was
under a consent order with respect to groundwater contamination. That should
have led the owners to exercise special diligence in meeting all regulatory
requirements. [nstead, it is apparent from the Ohio EPA records that, since Regus
began operating the landfill, operations at the site have been characterized by a
wide variety of significant violations,

Prior to Regus’s taking over the landfill, the only violation letters involved
compliance with the groundwater consent order. Once Regus started operating the
landfill, the range of violations broadened significantly and the number of
violations increased dramatically. Below is listing of only some of the violations
referred to in the Ohio EPA files. Each of these is documented in a letter or
memo, dated as follows, fmm the Ohm EPA or Seneca County Health District
(SCHD):

» Qctober 6, 2003 -- An “extensive amount of dust on County Road 18
from the truck traffic coming out of the landfiil,” in violation of landfill’s
air pollution permit and the solid waste reguiations. Watering truck is out
for repair; Regus failed to notify Ohio EPA as required. (OEPA)

e Jjanuary i6und Junvary 28, 2004 -- Despilc ropeatad requesats, Regus
continues to fail to submit quality assurance/quality control data and other
information required to determine if its groundwater monitoring results arc
accurate. (OEPA) [This violation persisted through the most recent report,
dated November 1, 2003.]

» July 13, 2004 -- Failure to submit reports required under EXplomv» e Gas
Monitoring Plan. (OEPA)

« January 3, 2005 -- Waste transported by rail and deposited at landf€ill is
not being covued daily as required by regulations; at ume of ispection,
“daily cover had not been placed in that area for at least several days.”
Working face not kept “at a manageable sizefarea.” (SCHD)
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« January 14, 2005 -- On the rail cars being unloaded, “There appeared o
be a lot of solid waste mixed in with the construction and demolition
debris.” (SCHD)

» January 25, 2005 -- Rail cars containing sohd waste were improperly
logged as having only constructton and demolition debris. (SCHD)

» March 30, 2005 -- Regus admitted that it had “overfilled” portions of the
landfill (i.e., deposited waste above the maximum allowable elevation) and
was being required to remove and relocate this waste. Additionally, there
were “deep erosion gullies throughout the west slope,” and the “rip-rap
channel at the northwest corner of Phase | was noted to be badly eroded,”
and the west perimeter ditch had “an excessive accumulation of silt that was
hindering flow.” This was cited “for not maintaining the integrity of the

- engineered components of the sanitary landfill facility and for not promptly
taking corrective actions or repairs.” (OEPA)

» April 5, 2005 -- There were visible emissions from the landfill, in
violation of the permit. (OEPA)

* April 22, 20035 -- Numerous rail cai:
impronerly logoed as containing onl

(SCHD) .

that contained solid waste weie
)]

i3
construction and demaolition debris.

v
2]

« May 6, 2005 -- During an inspection, it was found that “the leachate
tanks were full, as the lights/alarms were flashing.” The leachate collection
pipes were storing in excess of 20 inches of leachate, though the permit
limit was 12 inches.. (SCHD)

» - May 10, 2005 -- “No evidence of an [sic] fugitive dust control on any
roadway. Entrance & egress RW to facility very dusty & considerable dirt
tracked onto CR -- very dusty.” (OEPA)

» May 12, 2005 -- A “leachate outbreak™ that had previously been noted
still existed, and the leachate levels still exceeded the permit limits. (SCHD)
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« May 16, 2005 -- Regus began accepting construction and demolition
debris by rail transfer in May 2004 in large volumes (3000 tons/day), and
built a rail transfer station. All this required pertits from Ohio EPA, but
Regus did not obrain them. This creates “poteatial significant increase in the
emisstons of fugitive dust and hydrogen sulfide (H2S).” “[T]here is no
evidence of any control equipment or control measures employed to
minimize emissions of fugitive dust from these activities.” Additionally,
“[tJhere was no evidence of a water truck in operation and most roadways
were extremely dusty. Dirt was also being tracked onto the public roadway
causing significant fugitive dust emissions whenever traffic passed the
landfitl.” Plus, “[t]here was a significant odor emanating from the landfill
operations.” Finally, even though Sunny Farms had been cited several
times ‘previously. there were still “no signs.that are displayed in the manner
required regarding asbestos waste disposal operations.” (OEPA)

» June 29, 2005 -- The landfill was found to be accepting many items that
should have been rejected, such as metal bed frames, metal overhead garage
door, and metal piping. “A spotter was not present at the time of the
inspection and a bulldozer was pushing the unacceptable items around at .
the time of the inspection.” In addition, a previously-noted leachate
outbreak had been repaired, but a new one had appeared. Also, leachate
levels at four pumps were significantly in excess of 12 inches. Finally,

daily logs of operations had not been compieted. {(SCHD)

« June 30, 2005 -- The scates were not working for most of the week.
“During this time the weights at the scale house were guessed based upon
history, load composition, or estimates.” Older daily logs still not signed.
No daily logs from week prior to inspection. (SCHD)

» June 30, 2005 -- Once again the leachate levels exceed permit limits.
“The alarms were on/tlashing, the tank was full, and no trucks were hauling
leachate.” Additionally, “there was a lot of trash on the access roads that
had fallen off of the trucks taking rail debris from the unloading facility to
the working face. The roads were covered with wood, paper, metal and
miscellaneous debris at the time of the inspection.” “All debris must be
removed from road surfaces and trucks need enclosed rear gates to prevent
waste {rom falling out.”™ Owners cited for "completing the forms and
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making a determination on the contents {that the rail cars contained C&D]
before the rail cars are untoaded.” (SCHD)

* July 20, 2005 -- Several ratlcars containing solid waste were improperly
logged as containing only construction and demolition debris. Additionally,
“we observed loads of unidentifiable waste material being unloaded from
the rail cars listed above. The waste was loaded into land{ill dump trucks
and hauled directly to the working face where it was disposed. The contents
of the rail cars were determined to be unidentifiable and the weight for the
entire rail cars must be properly categorized as a solid waste.” This letter
notes that a state fee 1s assessed for solid waste disposal. Thus logging
waste as construction and demolition debris rather than as solid waste
amounts to evasion of the fee. (SCHD}

« July 27, 2005 - Visual emissions far in excess of permit. (OEPA)

e August 9, 2005 -- More rail cars noted that contained solid waste but
were logged as construction and demolition debris. Regus is reminded that
this could lead to underpayment of solid waste disposal fees. Additionally,
the leading area of the landfill “needs more cover, as an excessive amount
of trash was expesed... We alse observed several leachate outbreaks ... that
need to be addressed before they flow into the ditch.” (SCHD)

» August 15. 2005 -- A compilation of statistics from May, June and July
2005 shows that when no outside observer is present, Regus logs 22% to
28% of the loads as containing solid waste; but when a government
observer is present, 59% to 64% of the loads are logged as containing solid
waste. (SCHD)

« September 23, 2005 -- Visible dust emissions.were observed. The water
truck was not seen. Two trucks “were moving earth from near the pond
toward the landfill. These two trucks made many trips during this period on
the observed roadway since both drove at high speed back and forth.”
(OEPA)
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* QOctober 19, 2003 -- Regus continues to be in violation of an order
“issued on June 30, 2003 for not reconstructing the east cap of Phase I of
the landfill by the December 1, 20603 deadline.” (OEPA)

* November 1, 2005 -- Regus has failed to install monitoring wells
necessary to determine the extent of groundwater contamination from the
landfill. “The contamination extends beyond all of [the existing] wells as
depicted on the isopleth maps.” (OEPA) ‘

I am including with this letter a copy of the August 15, 2005 compitation of
statistics showing the difference in describing the waste loads when an inspector
was present at Sunny Farms and when the unloading was not observed. Those
statistics are a clear demonstration of Regus’s dissembling and manipulatioa of its
records, which makes it impossible for state and local regulators to “ensure that
solid waste ... is disposed of or recycled in an environmentally safe and sound

- manner,” as required by the Westchester County Solid Waste and Recyclables
Collection Licensing Law (“County Solid Waste Licensing Law™).

Notably, in the letter dated January 25, 2005 from the Seneca County General
Health District, Regus was cited for failing to file a disclosure statement about
firing their manager and hiring a new key employee. It is obvious from a review
of the dates of the violations listed above, that the hiring of the new manager
coincided with the pattern of understating the amount of solid waste being dumped
at the landfill, as well as with a sharp increase in the frequency of violations.

The Village of Croton-on-Hudson believes that licensing a business with a
compliance vecord as disgracetul as Regus’s at Suany Farms and Warren Hills
{ownership issues notwithstanding) will certainly not promote the health, weltare
and safety of the people of Croton-on-Hudson and will not ensure that solid waste
is disposed of in an environmentally safe and sound manner. Irrespective of
Regus’s compliance history at Champion City in Massachusetts {(which we have
good reason to believe is not the “model operation™ Mr. Berget states it is), its
performance at the two land(itls in Ohio clearly demonstrates that the Regus
companies lack honesty and integrity and are not fit to operate solid waste
facilities in Westchester County.



Westchester County Solid Waste Commission
December 9, 2005
Page 7

At the several Commission meetings on NIR's application, some of the
Commissioners stated that the Commission’s goal in issuing hauling licenses is 10
make sure that haulers are not connected to organized crime. While that is one of
the stated purposes of the County Solid Waste Licensing Law, it is listed as the
“second purpose’ of the law. The Law’s “first purpose” is to: “(1) enable
Westchester County to promote the general health, welfare and safety of the
people of Westchester County; (2) ensure that solid waste generated within the
county is disposed of or recycled in an environmentally safe and sound manner ...”

It 1s regrettable that it was necessary.for the Village to shoulder the expense and
trouble of conducting this inquiry into the Sunny Farms landfill, after the staff of
the Solid Waste Commussion had assured the Commission members that they had
done an “exhaustive investigation” of the Regus controlled entities, including the
Sunny Farms Landfill. It was not until I telephoned Mr. Berger on the morning of
November 17, 2005 to tell him what [ had just learned from Ohio EPA that the
Commission staff contacted the Northwest District Office. '

The Village has secious doubts about the thoroughness of the investigation of
Regus controlled businesses. Based on the Village's own investigation, however,
the conclusion seems inescapable that NIR should not be licensed in Westchester
County. In addition to the actions by the Attorney General with respect to Warren
Hitly, there is pending administrative activity (although not yet a formal “action™)
respecting the Sunny Farms Landfill “which directly n;lates to the fitness to
conduct the business or perform the work for which the license is sought.” County
Solid Waste Licensing Law § 826-2.400.2.b.

[ have enclosed with my letters to Chairman McShane and Mr. Berger copies of all
the documents referred to above. If anyone would like me to send you copies as
well, please call me at 674-4100.

Once again, thank you for your careful attention to this matter.

Swncerely,

AL .
ol _ 0

Marianne Stecich
Village Attorney
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To commence the statutory time period for : '..N ?
appeals ay of right [CPLR 5513()], you : E;d i §K£B
are advised tu gerve a copy of this order, AR [

with aotice of catry upon all purties,

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER - ENVIRONMENTAL CLAIMS PAR'E}'

e X

THE VILLAGE OF CROTON-ON-HUDSON, NEW YORK
DECISION
Plainiiff,
Index No. 22176703

-against-

NORTHEAST INTERCHANGE RAILWAY, LLC
GREENTREE REALTY, LLC,

Defendants.
X

NICOLAL I.

The following papers numbered 1 to 37 were read on this motion by plaintiff for an order
granting a preliminary injunction enjoining defendants from commencing operation of a waste
wansfer station in the Village of Croton-on-Hudson until they obtain a special permit from the
Village; and cross motion by defendant for an order dismissing plaintiff’s causes of action in the
Amended Complaint pursuant to 321 1(a)(4) and/or 3211(a)(7); or in the alternative, consolidating
the instant action with Greentree Realty, LLC v Village of Croton-on-Hudson (Index No. 11872/03),

Order to Show Cause - Affidavit 1-3,8-10

Notice of Cross Motion - Affidavit 22-23, 31

Memorandum of Law 7,36,37

Exhibits 4-6,11- 21, 24-30,32-35

Upon the foregoing papers, it is ordered that this motion and cross motioﬁ\are decided as
follows: '

Plaintiff commenced the present action to enjoin defendant Northeast Interchange Railway
(*NIR") from commencing operation of a waste transfer station on the property located at 1 A Croton
Point Avenue, Croton-on-Hudson, New York (the “Property”), owned by defendant Greentree Realty
LLC (“Greentree™). It is undisputed that this Property was previously owned by the Milano family
from the early 1960s, until it was sold to Robert V. Liguori in 1984.  According to Louis Milano,
whose father owned the property, in the 1970s, the Property was uscd principally as a construction
yard for the Milano's construction business. Louis Milano further stated that in 1970, the Milanos

]
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contracted with Westchester County to provide sand as cover for the landfill until 1978, when the
contract was terminated. According to Louis Milano, in 1978 the Property was used for a truck
repair business. (This assertion is supported by Zoning Board of Appeals minutes dated February
9, 1977, when the Milano’s lawyer appeared on their behalf for the “continuance of a nonconforming
use permit for the repair & service of motor vehicles.”)! According to the affidavit of the Village
Manager, Richard F. Herbek, in 1984, the Milanos sold the Property to Robert V. Liguori who
obtained a special permit to change from one nonconforming use (truck repair) to another (wood
waste recycling). Thereafter, in 1988, the Village of Croton-on-Hudson issued a special use permnt
to Industrial Recycling Systems (“IRS™), authorizing it to operate a wood processing and recycling
transfer station on the Property, thereby creating the nonconforming use of a waste transfer station.
In 1997, Greentree purchased the Property and leased it to Metro Enviro which requested and
received a renewal and transfer of the pre-existing special use permit held by “IRS.” The
Department of Environmental Conservation issued a Part 360 Solid Waste Management Permit to
Metro Enviro 1o operate a waste transfer station on the Property and imposed a number of
conditions on the issuance of the permit. In 1998, the Village Board of Trustees of the Village of
Croton-on-Hudson (the “Board™) issued the special use permit under §230-53.A (the successor to

~ §7.1.1.2) providing numerous conditions, for a three-year duration. However, on January 27, 2003,
‘the Board issued a Statement of Findings denying Metro Enviro’s renewal application based upon

certain violations of the special use permit. This denial to renew the special permit, however, did not
extinguish the existing prior nonconfonning use.

It is undisputed that the Property is located in the Village of Croton-on-Hudson’s Light
Industry L1 Zoning District.* The 1979 Zoning Code provides in pertinent part:

§7.1 NON-CONFORMING BUILDINGS AND USES

Subject to the provisions of §7.1.6 the following provisions shall apply o all
buildings and uses existing on the effective date of this local law, which buildings
and uses do not conform to the requirements set forth in this local law; to all
buildings and uses that become non-conforming by reason of any subsequent
amendment to this local law and the zoning map which is a part thereof; and to all
buildings housing non-conforming uses:

'Defendants submitted an affidavit of Angelo Milano who stated that his family “used the Property
as a repair garage and for the storage and transfer of various products and materials, such as rocks,
stone, soil and other debris.” Mr. Milano concluded that the products and materials were obtained
from the construction business which was in existence priorto 1979, when the Village amended its
Zoning Code. This assertion is disputed by the Village Manager, who stated that “the property was
used mainly to do the repair work on the Milanos® trucks, which they used in their construction
business. The property was also used to transfer clean sand in connection with the contract that the
Milanos had with Westchester County to provide cover material for the Croton Point Landfill.”

*Until 1979, the district was known as the “Manufacturing M District.”

2



7.1.1 Any non-conforming use, except those non-conforming uses
specified in § 7.1.5, be continued indefinitely, but:

7.1.1.2 Shallnot be changed to another non-conforming use withouta special
permit from the Village Board of Trustees, and then only to a use
which, in the opinion of said Board, is of the same or a more
restricted nature....

The Zoning Code, currently in effect in the Village has been amended over the years. The 1961

Zoning Code regulating the “Manufacturing M District” where the Property is located, described
the permitted use as follows:

Manufacturing, assembly, converting, altering, finishing, cleaning or any other
processing or storage of products or materials...{§ 3.10.1.g]

The 1979 Zoning Code, regulating the “Light Industrial L1 Zoning District”, where the Property is
located, added the word “light”™ and dropped the language “or matenals” to permut:

Light manufacturing, assembly, converting, altering, finishing, cleaning or any other
processing or storage of products...[§ 230-18B(2)}

In support of the application for a preliminary injunction, plaintiff asserts that the only way
in which another waste facility operator, such as NIR, can take advantage of the Zoning Code’s
- protection of pre~existing legal nonconforming uses, is if the waste processing use existed in 1979
when the zoning code amendment disallowing it, was enacted. Plaintiff asserts that a waste transfer
station was not a lawful use under the 1979 Zoning Code nor under the 1990 Zoning Code. More
importantly, in 1979, a waste processing facility was not operating at the 1A Croton Point Avenue
location. Therefore, pursuant to §7.1 and its’ current counterpart §230-53, only lawful uses that
existed on the effective date of the new Zoning Code or subsequent amendments may continue
indefinitely. Plaintiff concludes therefore, that the use of the Property as a transfer station was not
an as-of-right use when Metro Enviro began its construction and demolition debris operations m
1998, and therefore, it was not a lawful pre-existing nonconforming use entitled to continue
indefinitely. Since the use that was allowed to operate at the Property was only allowed by virtue
of the nonconforming use special permit (granted to Metro Enviro in 1998), and the refusal to renew
that special permit was upheld by the Court of Appeals in Metro Enviro Transfer, LLC v Village
of Croton-on-Hudson, 5 NY3d 236, the right to continue the nonconforming use was lost.

Defendants oppose the motion ﬁpon the grounds that the construction and demolition debris

s
‘\

*The 1990 Zomng Code similarly describes the manufacturing use as in the1979 Zoning Code, but
the nonconforming use provision is renumbered §230-53.A(2).



transfer station and processing facility (the “Facility”) is a “pre-existing, legal nonconforming use”
which is not required to obtain a special permit or variance to continue. Siace the use of the Property -
for processing waste was expressly permitted under the Zoning Code, defendants maintain that the
Village has sanctioned the Property as a pre-existing, legal nonconforming use. The relevant
provision of the Zoning Code is section 230-53 which provides in peruinent part:

A. Any nonconforming use...may be continued indefinitely, but:

(2) Shali not be changed to another nonconforming use without a special
permit from the Village Board of Trustees and then only to a use which, in
the opinion of said Board, is of the same or a more restricted nature.

Defendants assert that the Zoning Code is clear that a noncontorming use “may be continued
indefinitely” particularly since the use of the Property is not going to be changed. Furthermore,
defendants assert that NIR and RS Acquisition Co., LLC (“RSA™), the current lessce, expressly
stipulate that they will operate the Facility within the parameters of the pre-existing, nonconforming
use that existed prior to the amendments to the Zoning Code in 2001.

Village Law §§7-714 and 20-2006 permit the Village to seek preliminary injunctive relief
to enforce its zoning faw. The Village correctly contends the special permit expired in 2001, and
the termination of the special permit was upheld by the Court of Appeals in Metro Enviro Transfer,
LLC vVillage of Croton-on-Hudson (id). While the non-renewal of Metro Eviro’s nonconferming
use special permit did not eviscerate the protected property rights at issue, it is undisputed that eight
years have elapsed since the special permit was issued 1o Metro Enviro, and prior to the issuance of
anew special permit, the Village has the right to impose conditions necessary to prewent harm to the
community and the environment. Thus, the Village must be able to assure its citizens that a new
operator will manage the Facility in such a way that it will not harm their health, safety and welfare.

After hearing oral argument and in view of the foregoing, the Court finds that plaintiff has
demonstrated its right to injunctive relief. Accordingly, plaintiff’s motion for a preliminary
injunction is granted. NIR and its affiliate RSA are therefore enjoined from operating a transfer
station at the Property without first obtaining a special permit in accordance with the Village’s
Zoning Code. Upon application by defendants, the Village will issue a determination within a

reasonable time frame, The mandatory undertaking required by CPLR 6312(b) is fixed at
$25,000. '

The cross motion is granted solely to the extent that the instant action is consolidated with
Greentree Realty, LLC v Village of Croton-on-Hudson (Index No. 11872/05).

/ \
Dated: White Plains, New York ’}," r
April a5 - 2006 ‘ e i s B
- FRANCIS A. NICOLAI
AJSC.



TO:

MURPHY STECICH & POWELL, LLP
Attomeys for Plaintiff

828 South Broadway, Suite 300
Tamytown, NY 10591-4100

ZARIN & STEINMETZ :
Attorneys for Defendant Greentree Realty, LLC
81 Main Street, Suite 415

White Plains, NY 10601

CRANE, PARENTE, CHERUBIN & MURRAY

Attorneys for Defendant Northeast Interchange Railway, LLC
90 State Street v

Albany, NY 12207



Exhibit 10



E - g j K 3 )

Village of Croton-on-Hudson, NY - Board of Trustees Minutes February 6, 2006 Page 1 of 11

Board of Trustees Minutes February 6,
2006

The Village of Cvaéonvonvﬂaasén. New York

A Regular Meeting of the Board of Trustees of the Village of Croton-on-Hudson, NY was held on Monday, February &,
2006 at the Municipal Building, Van Wyck Street, Croton-on-Hudson, NY 10520.

The following offictals were present:

Mayor Schmidt Trustee Wiegman
Village Manager Herbek Trustee Brennan
Village Attorney Waldman Trustee Steinberg
Treasurer Zambrano Trustee Kane

1. CALLTQ ORDER;

Trustee Kam: made a motlon to approve the vouchers as follows, subject to review by the Audit Committee. The
motion was seconded by Trustee Brennan and approved unanimously.

General Fund $39,210.46
Water Fund 1,077.32
Capital Accounts 3,474.00
Trust & Agency 1,354.00
$76,470.38

Mayor Schmidt honored Bill Vlad upon his retirement as chief of the Croton on Hudson Fire Dept., thanking him for his
dedication and for the hours he has put in. Mayor Schmidt read an official proclamation naming February 6, 2006 as Bill
Vlad day in the Village.

Vlllagc Manager Herbck opened the Public Hearing being held to determine the Village’s need for the property owned by
Greentree Realty, 1A Croton Point Ave., Section 78.116, Block 2, Lots 1 and 2, as the first step in the process of acquiring
the property by eminent domain. He added that legal notice of this public hearing has been published in the official
Village newspapers.

Presentations:
Maryanne Stecich, Croton Village Attorey, stated that this hearing is the first step; proper notices have been published
and served, the Board is going to begin the SEQRA process by determining they are to be Lead Agency; an appraiser has
been retained to put a dollar value on the property; within 90 days after public hearing is closed, the Board of Trustees will
prepare a determination and publish its findings; within 30 days of the publishing of the findings, the property owner may
commence action in the Appellate Division; the proceeding must be heard as expeditiously as possible; the Village must
offer, in writing, just compensation for property then four things can happen-the property owner can accept or reject the
offer, the property owner can do nothing and in 90 days the offer is deemed rejected, or the property owner can accept the
offer as advance payment; the next step is for the Village to commence a proceeding in the court to acquire the property; an
order of the Supreme Court will give a time limit to the property to start an action for damages if the offer was rejected.
Attorney Stecich stated that this proposed acquisition is a classic example of why municipalities have the power to
condemn property when it is needed for a public use. Attorney Stecich quoted from a US Supreme Court case that
describes a2 municipality’s eminent domain power.

Village Manager Herbek explained the Village's need for a new Public Works facility. (full text of his presentation
attached).

http://village.croton-on-hudson.ny.us/Public_Documents/CrotonHudsonNY_TrustMin/S00... 5/23/2006
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Ken Kraft, Superintendent of Public Works, spoke on behalf of the need for a new facility. (full text of his presentation
attached).

Dan O'Connor, Village Engineer, stated that he took into account the 2004 Needs Assessment prepared by the DPW plus
additiona) items and the Needs Assessment for the Parks and Recreation Dept. for his conceptual plan. He explained the
proposal using a diagram posted on the bulletin board. Mr. O’Connor stated that he also took into consideration the zoning
of the area; additional analysis will be done as needed.

Mayor Schmidt opened the floor for public comments:

a. Maria Cudequest 84 Grand St., thanked the staff for their presentations this cvenmg She added that in her opinion,
the Village has a crying need for this space; the site is the right size and is truly secving a public need; also she agrees that
additional parking spaces are needed;

b.  Richard Pellicci, 65 Radnor Ave,, stated that he is organizing a group of residents for a number of projects around the
Village and is thrilled on this plan to move the DPW to this site.

¢. Bruce Kauderer, 6 Georgia Lane, stated that he has been a resident over 30 years and is a real estate attorney; he said
that this is the wrong tactic and wrong procedure to go forward with at this time, at least not on this site; eminent domain
proceedings are about the sarne throughout the country; the municipality must pay full market value of the site; if a waste
transfer station can be put on this site, then you are talking about an established business with a high value and an operation
that cannot simply refocate down the street which means the Village would have to pay the entire value of this business-
perhaps up to 50 million dollars. He added that Croton will have to take title to the property before knowing what the
value is and this process may take several years. He stated that he feels the Village cannot afford to take this property now
and asked why not take the Georgia-Pacific/Finklestein property; he urged the Board to form an advisory committee and
believes they have gotten same very bad advice on doing this now; get experts within the Village working on this.

d. David Steinmetz, Zarin & Steinmetz, Attorneys at Law, stated that he is representing Greentree Property LLC, owners of
this property; they are opposed to the proposed condemnation of this property and he has been joined by Thatcher Profitt &
Wood as co-counsel. Mr. Steinmetz presented a letter and legal arguments-copies were given to each member of the
Board. He stated that government must establish a purpose and need and then invoke the power of eminent domain; they
believe the record in this procedure shows it is backwards. He added that this piece of property has been controversial for
several years in this Village. He asked if there has been any recent empirical analysis of any properties in the Village. Mr.
Steinmetz stated that he had represented the owners of the Georgia Pacific property and knows that this property was
burdened and depressed and doesn’t believe the Village was actively pursuing purchase of this property. He noted that a
municipality cannot condemn land in excess of a stated need and there is no articulated need for 10 acres; a condemnation
cannot be conducted in bad faith and there are pending matters before the Village’s Board of Appeals regarding this
property. He added that there needs to be a comprehensive environmental review; he is under a disadvantage having not
seen the environmentat assessment form as he can not get it until tomorrow; he asked that under faimess, keep the public
hearing open until they can review the EAF; they need to study the environmental impacts of terminating the non-
conforming use rights on this property- taking away the only piece of property in Westchester County that is zoned light
industrial, on a rail spur, between a rail line and a state highway and is an ideal focation for a transfer station; he urged a
study of the implications to the eatire Westchester County who have made use of this property as a transfer station. He
suggested that the eminent domain proceeding be abandoned at this time and revisit the public purpose doctrine; there is no
valid purpose to condemn this property at this fime and urged the Board to keep the Public Hearing open.

e. John McManus, 90 State Street, Albany, NY, on behalf of Crane, Parente, Cherubin & Murray, Attorneys at Law,
representing Regus Industries, Suburban Carting Corp., and NIR who are lessees of the property of subject and operator of
the facility and who formally oppose the Village’s proposed condemnation of the property focated at 1A Croton Point
Ave.. He provided the Board with a copy of his letter stating that the Village cannot act in bad faith or so arbitrarily as to
be unreasonable; the facts clearly state that the Village is acting arbitrarily and in bad faith. He cited legal battles between
the Village and MetroEnviro stating that an injunction i8 in effect under which the Village is “enjoined from prohibiting or
interfering with Greentree’s ability to lease and or operate it’s property for purposes of solid waste management™, the
proposed condemnation is in violation of this injunction. Mr. McManus stated that NIR is now prepared to operate the
facility; MetroEnviro is no longer the operator the facility; the presence of 1600 feet of track used to provide rail tansfer
service for the transloading of materials may hold that the Vitlage’s use of the EDPL, as applied to the Property and the
track is without effect as this action and is preempted by the Interstate Commerce Commission Termination Act of 1995,
He added that the amount of property is in excess of the alleged need; 4 to 7 acres are needed, not 10 acres; the proposed
condemnation could cost the Village millions of dollars; the Environmental Review of this action is incomplete; he has not
been provided with a copy of the EAF. Hc suggested that the Public Hearing should be left open until the EAF is available
for review and comment.

Village Attorney Stecich stated that the EAF became available today as required; there will be plenty of opportunity to
express comments and there is no reason to keep the Public Hearing open. Attorney Stecich asked Ken Kraft or Dan
Q’Connor to address the need for 4 to 6 acres. Mr. O"Connor stated that a section of the site is unusable land-slightly over
an acre; a right of way is needed just to get to this site; 4 to 6 acres addresses just the site proper, not the access roads nor
scale house nor the tandscape berm; there also is a need for additional parking for the train station.

3
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f. Laura Seitz, 2 Brook Trail, said that if Mr. Kauderer's fi gures are correct, this could bankrupt the Village; the costs
should be part of the information available for residents to form their opinion.

g. Bob Wintermeier, 43 Radner Ave., stated that he asked Mr. Steinmetz years ago how much it might take to purchase this
property -10 million doHars? - and his comment was met with laughter. He added that he attended the work session several
weeks ago when eminent domain came up and the fire department training facility also came up as a use; meetings are held
all over because there is no physical place to address some of the problems; he prefers to see a final solution to this and has
no problem with eminent domain; howevér, they must take a look at estimated cost; he does not expect it would bankrupt
the Village.

h. Michael Goetz, 13 lrving Ave., questioned how the Village goes about borrowing money for something fike this? The
Board had no answer at this time. Mr. Goetz asked if once the procedure is begun, can it be stopped if the dollar figures
change. Viliage Attorney Stecich replied that it depends on what point they are at; if the property has been acquired, it
would be more difficuit.

Trastee Brennan made a motion to close the Public Hearing, seconded by Trustee Steinberg; approved unanimously.

4. COQRRESPONDENCE: )
Village Manager Herbek read the following correspondence (full text available at the Village Office):

a.  Aletter from Anthony Amato, Green Power Partnership Account Manager, stating that Croton on Hudson has been

awarded membership to the 2005 Green Power Leadership Club for demonstrating exemplary environmental lcadershlp,

leadership plaque from them has been hung in the Viliage Office.

b, Aletter from Craig 8. Kominoski, NYS Office of Real Property Services with the Revised Residential Assessment

Ratio which has been corrected to 2.93.

¢. A notice from Donald C. DeWitt, NYS board of Real Property Services, with the Certificate of Final Railroad Ceiling

Assessment. ’

d. A letter signed by members of the Croton Senior Citizens Club stating that they are in agreement with the idea of

closing the Skate Park and selling its components to the Town of Cortlandt; the letter was signed by 77 individuals.

e. A letter from Thomas Belfior, Westchester Sheriff/Commissioner of Public Safety regarding recently enacted

legistation requiring that anyone owning a dangerous dog notify the village clerk and a report be filed; the county would

like to partner with the village to crate a countywide dangerous dog registry. Village Manager Herbek stated that he will

send a copy of this to the Police department.

f. A letter from Joseph Ferone, Attorney, regardmg propeny owned by Donald Campbell, 21 Cook Lane, which is a

vacant lof; Mr. Campbell has attempted to sell the property but the title company could not issue a marketable title because

of the property’s designation as parkland. Village Manager Herbek asked to put this on a future work session along with
additional forthcoming documentation.

" g Amemo from Ann Gallelli, Planning Board, regarding the relatively new concept of Twindominiums and

recommending the Board take action to revise the Zoning Code to address this as soon as possible. Village Manager

Herbek will put this on a work session agenda for consultation with the Planning Board.

h. A letter from Westchester County Executive, Andrew Spano, about pending legislation before the Westchester

County Board of Legislators regarding eminent domain, a proposed local law is provided and they are requesting

comments be sent to Planning Commissioner Jerry Mulligan by e-mail to JEM1@westchestergov.com or to his attention at

148 Martin Ave., Rra. 432, White Plains, NY 10601.

i, Aletter from Andrew Spano regarding funding that has been approved to stabilize the wine cetlars located at Croton

Point Park from further deterioration. Mayor Schmidt stated that the tours have been discontinued at present because of

unsafe conditions.

CITIZEN PARTICIPATION-Agenda Items

Dan Daubney, 45 Bungalow Road, asked if the piece of property referred to has a connection to the municipal sewer.
Village Manager Herbek replied that it does not at this time but a sewer can be constructed and installed to service that
location. Mr. Daubney asked if that would enable neighboring areas not connected to haok into it, such as Croton
Point Ave. Mr. Herbek replied that there is a county force main that runs along Croton Point Ave.

RESOLUTIONS:
a)  On motion of Trustee Brennan, seconded by Trustee Kane, the following resolution was adopted unanimously by the
Board of Trustees of the Village of Croton-on-Hudson, New York:

RESOLVED: that pursuant to Article 15, Section 116 of the Election Law,
the following persons are hereby appointed inspectors of
election to preside at the Village Election of March 21, 2006:

i
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DEMOCRATIC: Comelia Cotton
Ann Harbeson
Carol Shanesy
Fran Allen
Laura Seitz
Alternates:
Linda Potthast
Margaret Opie

REPUBLICAN: Audrey Gabrielsen
Lucy Agosta
Ruth Waitkins
Jean Kraemer
Alice Zimei
Alternates:
Mary Santella
Sandra Guinan

and be it

FURTHER RESOLVED: that the compensation for each inspector of election
shall be fixed at $200.00 per day, and $225.00 for each chairperson.

b)  On motion of Trustee Steinberg, seconded by Trustee Brennan, the following resolution was
adopted unanimously by the Board of Trustees of the Village of Croton-on-Hudson, New York:

WHEREAS, the Village of Croton-on-Hudson has a need for a large parcel of property on which to locate a
new Department of Public Works (DPW) facility to replace the existing Municipal Garage and locate the
salt shed, new materials storage, excavated material stovage, composting and leaf storage, and other DPW
and public uses; and

WHEREAS, the Village has been looking for many years for an available parcel in the Village to
accommodate those uses; and

WHEREAS, the Village has identified the 9.7+ acre parcel of property at 1A Croton Point Avenue as the
appropriate size and location to meet the Village’s need for a new DPW facility; and

WHEREAS, the Village is considering whether to acquire the property by eminent domain; and

WHEREAS, the Village Board of Trustees must consider the environmental impacts of acquiring the property by
eminent domain and constructing a new facility for DPW and other Village uses; and,

WHEREAS, a full Environmental Assessment Form and Coastal Assessment Form have been drafied,
NOW, THEREFORE BE IT RESOLVED: that the Village Board of Trustees declares its intent to serve as lead agency
for the purpose of conducting a coordinated review,
AND BE IT FURTHER RESOLVED: that the Village Board authorizes the circulation of the Environmental
Assessment Form to the Village of Croton on Hudson Planning Board, the Village of Croton on Hudson Waterfront
Advisory Committee, the Village of Croton on Hudson Water Contro] Commission, the Westchester County
Department of Planning, the Westchester County Department of Transportation, the Westchester County Department of
Parks, Recreation, and Conservation, the Westchester County Solid Waste Commission, the Westchester County
Department of Health, the NYS Department of Transportation, the New York State Department of State, the New York
State Department of Environmental Conservation, and Metro North Railroad.

Discussion; Trustee Wiegman asked how quickly will the boards be asked to respond. Village Manager Herbek replied
that they will have 30 days.

7. CITIZEN PARTICIPATION - NON-AGENDA ITEMS:
a)  Maria Cudequest, 84 Grand St., stated that she read an article from an Ohio newspaper regarding Sunay Farms
landfill and she provided a copy to the Board. Village Attomney Stecich stated that she also read that article and is
forwarding it to the Westchester County Solid Waste Commission. Maria Cudequest added that she has sent it to the

Solid Waste Commission, the members of the commission and some legislators who have expressed an interest.

b) Bob Wintermeier, 43 Radner Ave., regarding flooding in the parking lot, stated that this problem has been with the
Village through several administrations; he has heard that money was allocated to fix the problems but it was for

everything west of the main thoroughfare which did not pertain to the flood area. Mr. Wintermeier was referred to the
Buckhurst study and page 15 has an extensive proposition to build a parking garage for $4 million; his concern is that

http://village.croton-on-hudson.ny.us/Public_Documents/CrotonHudsonNY _TrustMin/S00... 5/23/2006
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this is an expense which would require raising parking fees by 5% to cover the loss of spaces, and has no fiscal benefit
to the Village. Trustee Wiegman replied that there was an amount in the budget to improve the parking lot this year to
improve the traffic flow which was step 1; step 2 is what is referred to in the study; any further work beyond unsnarling
the traffic will require raising the grade and moving the cars off the 2 Y2 acres. Mayor Schmidt added that the Transit
Oriented study was just a study to look at the possibilities of what else could be done; it came back with three
significant options, none of which the Board at the time felt met the needs. Trustee Steinberg replied the most recent
work session was the first time this was discussed by the Board this year and the proposal was not going to address the
flooding as it occurred this past winter. Mr. Wintermeier stated that he looks forward to hearing more about this.
Trustee Brennan replied that there has been misconception about the money taken out of the budget for upgrades of the
train station this year; those funds would not have done anything to remedy the flooding problem. Trustee Wiegman
added that money for the parking lot was cut out of the budget at the last hour which sent a message to commuters that -
fees were being raised, but the flooding would not be corrected. Trustee Brennan stated that the money is still available
when a workable plan comes up.

Richard Pellicci at 65 Radnor Ave. stated that he was tald about the flooding at the station when he was bidding on his
house 13 years ago.

8. APPROVAIL OF MINUTES:

Trustee Brennan made a motion to approve the minutes of the Regular Board Meeting held on January 17, 2006 as
corrected. Trustee Steinberg seconded the motion. The Board voted approval with Trustee Wiegman abstaining.

9. REPORTS: .
Village Manager Herbek reported that last Tuesday, Wednesday and Thursday the staff received training on
performance management through International City Management Center for Performance Measurement along with
several other municipalities; a consortium has been started with 8 municipalities. He read the goals and objectives for
15 service areas, adding that consortiums are being developed throughout the country, Westchester County is interested
in more information; his hope is that this process will help staff to become more efficient. Mr. Herbek informed the

Board of the dates set for work sessions; the Public Hearing on the budget is scheduled for April 1ot, Village
Manager Herbek stated that they have postponed the work session for next Monday.

Treasurer Zambrano reported that he also attended this training last week and feels it will be beneficial to both staff
and taxpayers. He reported that they are in the process of having RPS software installed with will be used as an
assessment tool; MUNIS system requires using this software. Treasurer Zambrano stated that the Tentative

Assessment Roll was filed on February 1st; Grievance day will be held on February 21%, from 4 to 8 pm. He added

that they are working on the budgets; department heads have turned in their budgets and discussions will be held over
the next few weeks.

Trustee Wiegman reported that the parking lot flooding issue has been raised; the Village has a lot of information at its
disposal and this needs to be moved forward on. Trustee Wiegman added that a local expert, Mark Holzer, may be
available to consult on performance management. Village Manager Herbek replied that Mr. Holzer is aware of what
they are doing and has offered to help but on a slightly different route.

Trustee Kane reported that Sunday, from 9 am to 3 pm, the Hudson River Eagle Fest at Teatown Reservation is
scheduled; there will be different events along the Hudson River; the boat ramp will have a warming tent with a guide
available.

Trustee Steinberg congratulated Boy Scout Troop 28 on its 50% anniversary. He added that the Croton Harmon school
district has established a hall for distinguished alumni and nomination forms are available on line.

Trustee Brennan thanked the staff members for their presentations tonight. He stated that the Croton Harmon school
sports seasons are coming to an end; please support the local schools. He added that they are coming into election
season but nothing should be political; all should pull together as a board to get the parking lot flooding problem fixed;

Mayor Schmidt reported that prior to the Jan. 31% flooding, there was advance waming of possibie high tide was
coming in and the parking lot was closed down; this solution worked well; the public knows it caused a lot of
confusion and the Board must work through the steps to solve this problem.

Trustee Brennan made 2 motion to adjourn. Trustee Steinberg seconded the motion; approved unanimously. The meeting
was adjourned at 11:10 p.m.

Respectfuily submitted,

Phyllis A, Bradbury
Phyllis A. Bradbury, Secretary
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Village Clerk
Eminent Domain Hearing - February 6, 2006

Good evening, my name is Richard F. Herbek and I am the Village Manager of Croton-on-Hudson. I was appointed
Village Manager in December of 1980 and officially took office on January 15, 1981.

History of discussions with the Board of Trustees and the Craton community regarding the need for a new DPW facility.

The Village's Department of Public Work's Facility located at the Croton Harmon Railroad Station Parking Lot dates back
to the late 1960’s. The facility was completed in 1970 and the Public Work's personnel moved into the facility in the fall of
1970.

By 1977 the minutes of Village Board meetings reveal that the size of the facility was aiready an issue and a problem. The
area allocated for the Public Work's Department was extremely limited in terms of area and space needs and the ability to
house public works vehicles, equipment and machinery. In fact many vehicles, equipment and machinery had to be stored
in outside areas at the facility which has shortened the life of the vehicles, equipment and machinery.

In 1978 the personnel in the Public Work’s Department reported to the Board of Trustees that space was continuing tobe a
problem. The Village at that time wanted to establish a recycling center for Village residents. The DPW wamed the Board
that there was no room for such an operation on the DPW site, as they were short of space and could not locate more
recycling bins at the facility. A storage area was temporarily established in the rear area of the DPW which is now being
used as part of the Croton Harmon parking area.

Space continued to be a problem at the DPW site. In 1986 a section of the chain link fence surrounding the DPW was
moved to add more parking spaces at the parking lot which further decreased the size of the DPW area. The Village’s sand
and salt piles also were moved further to the rear of the commuter parking lot which meant that the Village's front end
loader needed to be driven to the salt and sand piles every time loading operations were required. The demands of
increasing the number of commuter parking spaces always conflicted with the needs of the DPW. As Village Manager |
pointed out at a Village Board meeting twenty years ago that not having a consolidated facility where ali operations could

- be carried out in one location made for a much less efficient operation. In effect, the loading of sand and salt trucks and the
storage of materials at such a distant location from the DPW Central Garage building was problematic. Also, I noted that
this distant offsite location was becoming a dumping area for contractors and others who took advantage of this offsite,
unmanned DPW storage area. Consequently the Village spent thousands of doHars over the years cleaning up the materials
that were illegally dumped in this location.

At a Village Board Meeting on December 15, 1986 Village residents vociferously complained about the storage of debris
behind the Municipal Garage. The offsite area which the DPW was using became an eyesore and an aesthetic concern. At
the meeting [ explained that this was our public works yard. I went on to explain that the Village needed to store a quantity
of debris in the yard until we had a substantial enough load to take to the Charles Point Resource Recovery Facitity and
other disposal sites. [ also said that we recognized the problem of the iflegal dumping in that area and that the Village
needed a larger public works facility. | stated emphatically that the public works facility should not be in that location.

To help alleviate some of the storage needs for the Municipal Garage 1 proposed the construction of a storage shed in the
1987-88 Village Budget. Again space limitations prevented us from constructing such a storage shed.

At the June 20, 1988 Village Board Mecting [ reported to the Board and the public that the Public Work's site was
continuing to be used as a dumping grouod and that the tong term plan was to relocate the Mumcnpal Garage operation,
including the Public Works yard, and clean up the whole area.

On August 29, 1988 I reported to the Board of Trustees about the relocation of the Municipal Garage. This included a
discussion that the Village had been exploring the possibility of relocating the municipal garage to the area southwest of
the Croton Point Avenue bridge, owned by Westchester County, and discussions that ] had with the staff of Westchester
County. This was eventually ruled out as a site because of concerns about the proximity of the Croton Point {andfill,
wetland areas, soil conditions, groundwater levels, the lack of sanitary sewers and site drainage.

On October 17, 1988 the Board of Trusices established a commiitee to among other things evaluate the needs and possible
relocation of the Municipal Garage. Although the need for a relocated facility was stressed by the then Village
Administration, the comumittee did not complete the review and instead focused on other public works issues.

In June of 1989 the Village was notified by the MTA about the availability of the former Georgia Pacific Building located
on Half Moon Bay Drive. This was actively evaluated and pursued as a DPW site but before the Village could act it was
sold for use as a Goodyear Tire Storage Facility.

In October of 1989 the complaints about the conditions of the areas used by DPW continued. One resident commented that
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“there’s a new dump in Croton which is developing behind the Municipal Garage. The resident pointed out at the Board
meeting that the white goods, (refrigerators, stoves, washing machines, etc.), asphalt, tree stumps etc., in that area are
disgracing the beauty of the main entrance way into the Village.

From 1989 until 1997 many discussions took place at work sessions and with the staff concerning space problems at the
facility and the needs of the DPW which were increasing with the continuing growth and development throughout the
Village.

At the Village Board meeting of October 6, 1997 [ reported that the Village should not give up the search for a new
location for the DPW.

In 1999, we proposed a Butler type building at the DPW to temporarily house the displaced fire apparatus during the
construction of the new Harmon firehouse. The intent was to ultimately add some intemal storage for DPW trucks and
equipment after the fire apparatus was relocated back 1o the new Harmon Firehouse. Unfortunately this was not funded.

[n May, 2000 we proposed the construction of a building at the wellfields to house water meters, valves and other
equipment needed by the Water Department to replace space lost when the wellfields were automated and also to
consolidate supplies and equipment that needed to be moved out of the DPW garage. The plan 10 build an addition to
Wellhouse # 3 was approved by the Board but we recognized at the time that this would house only limited amounts of
meters, valves and equipment and that this location was in a flood zone and therefore was not constructed.

In 2000 the Village utitized space at the Municipal Place site for an in-vessel composting area for the Village’s leaves.
Although this operation was successful and the Village received a “Pride in Public Works” award from the New York State
Conference of Mayors, the operation needed to be discontinued at this location due to the construction of the skateboard
facility.

Due to the construction of the small boat launch area in 2000 at the existing DPW storage area behind the Municipal

(arage more space needed to be allocated behind the skateboard park at Municipal Place for the storage of excavated

materials and roadside debris. This area was even further away from the Municipal Garage and made coordinating and

bringing equipment to the site even more time consuming and less efficient. Also, complaints arose that this area was also ‘
a Village Gateway and having a storage yard at this location was unsightly and should not be there. Since no other space

was available the Village erected a stockade fence to sceeen the view as best as possible.

In fact, at that time, Trustee Deborah McCarthy stated that the locating of the skateboard facility at the Municipal Place site
brought forward the issue of the proper location for the DPW. She said “they have outgrown their current site which couid
also be income producing through additional parking spots. We need to address this issue.” She called for a committee to
be established to find a new site for the DPW,

At the Board meeting of May 27, 2003 a resident stated that the lot next to the skateboard park is near a Gateway entrance
to the Village and is very trashy-looking. Mayor Elliott replied that the Village is continuing to try to find a location for a
DPW staging area which is needed for the storage of concrete and other materials. Other complaints were about contradtor
cones and pallets in the same location. At the same meeting Trustee Georgianna Grant added that the Croton Landing
Property is also a mess noting that there is a huge mountain of unprocessed leaves with paper bags and tom plastic bags.

In 2004, the Village made the decision to store broken sections of concrete along with some limited amounts of asphalt at
the wellfield location which is 2 and ' miles from the DPW Garage and right on the Croton River. A number of residents
were upset with this decision and raised questions about the environmental impacts on the Croton River. Due to public
concerns regarding environmental issues the use of this site was discontinued. '

The question about the storage of road materials, concrete and other supplies needed for the Harmon water improvement
project came up in 2004 and 2005. The Village worked with Historic Hudson Valley to utilize some of their land at the end

of Hastings Avenue for the storage of water main and certain other supplies. This was for a temporary two year agreement
which ends in July, 2006.

In 2004 the staff actively evaluated the use of property along Route 129 outside of the Village but eliminated consideration
of this site because it was too close to the Croton River basin upstream from the Village’s water shed area and the site itself
bad numerous environmental constraints. We also recognized that the siting of such a facility would involve land use
decisions by the Town of Cortlandt and there was no assurance that approvals for a DPW facility could be obtained.

In 2005 the Village was able to utilize Metro North's east yard for the storage of broken sections of concrete for the
sidewalk improvement program. Although we had fewer complaints compared to the Municipal Place location and the
wellfields location we have been told by Metro North that this area will be unavailable in 2006 and that we should find
another location. Another storage area has not yet been identified.

The need for an updated and larger DPW facility goes back almost 30 years. It has been one of the most pressing needs of
the Village during the time that { have been Village Manager, which now spans 26 years. There is no question in my mind
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that an improved, larger, more efficient facility is in the Viflage's long term best interest. We have heard the complaints
from residents about the use of Vilage parks, wellfield property, gateway areas and other open space for DPW use for a
very long time.

We recognize the need for a site that can accommodate:

Leaf storage and possible composting

Salt storage

Contractors staging area

Storage of excavated and waste materials from DPW operations

Storage of trap rock, item 4, clay etc.

Tree limbs and stumps storage area

Concrete storage and crushing

Central Garage for maintenance and repair of vehicles and equipment

Indoor heated storage for vehicies and equipment using hydraulics and diesel fuel

Larger office space, locker rooms and training room

Vehicle washing facility (requires 2 municipal sewer connection which we do not have at the current site.)
Storage for the Recreation and Parks Department such as sand, clay for ballfields and other recreational storage needs
(much of the Recreation and Parks storage is now taking place at Blackrock Park in a flood zone area.)

* & & & 2 ® & & & 0 5

‘We have attempted to locate a site for many, many years. We have looked at:

Croton Point Avenue site owned by Westchester County

Municipal Place site

Georgia Pacific site

Site owned by WD contractors in Town of Cortlandt out on Route 129
East yard

Weilfield area

Site at 1A Croton Point Avenue

« o ¢ o ® e &

All of these sites with the exception of the site at 1A Croton Point Avenue have been eliminated from consideration for one
reason or another.

In 1997-1998 1 proposed the allocation of $1,500,000 in the capital budget for a new DPW facility. This was also included
in the 1998-1999 capital budget. In the 1999-2000 capital budget $2,000,000 was recommended. The capital budget notes
state:

«  Construction of a new building to house the vehicles, equipment and DPW offices is necessary. The existing facility
should be replaced. The existing facility is beginning to age prematurely and is showing signs of structural fatigue. The
existing facility is undersized to allow for the DPW to properly serve the future needs of the Village residents.

Recognizing that LA Croton Point Avenue was the most viable location for DPW the Village included this concept in the
negotiations with Allied Waste when we were working on an agreement which would have also included certain financial
benefits to the Village if Allied Waste was to remain in operation. This would have provided about 4 acres of the almost 10
acres of the site for Village use. This agreement was never concluded or approved by the Board of Trustees. Allied Waste
was eventually shut down by a decision of the NYS Court of Appeals.

In consideration of the continuous flocding which has taken place at the Croton Harmon Parking Facility some nearby land
is alsa needed to provide alternate parking during periods when the parking lot floods and up to 500 cars are displaced. The
area at 1A Croton Point Avenue closest to Croton Point Avenue would provide the best location for such alternate parking
requirements until we are able to remedy the flooding problems in sections G and H of the Croton Harmon Parking
Facility.

Our analysis of Village needs from public works, recreation, water, parking, storage space and other municipal needs
shows that the entire site at [ A Croton Point Avenue is needed to provide public services to the Village of Croton-on-
Hudson.

If we are successful in relocating the DPW facility to 1A Croton Point Avenue the Village will be able to demolish the
current facility and utilize this area for additional, much needed parking at the Croton Harmon Station Parking Facility. We
" have estimated that an additional 150 spaces can be created at the existing DPW site. If the Village was able to sell non
resident permits for these | 50 spaces an additional $140,400 in revenue per year would be generated. In addition to these
150 spaces we estimate that 100 additional parking spaces could be created at 1A Croton Point Avenue. This would
generate an additional $93,600 in revenue per year. Therefore a total of $234,000 in additional revenue per year could be
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used to fund the cost of acquiring 1A Croton Point Avenue and building a new DPW facility.

Submitied by: Richard F. Herbek, Village Manager of Croton-on-Hudson, New York,

Mr. Herbek is also currently Regional Vice President of the International City/ County Management Association which
represents 8,000 professional tocal government managers across the United States and internationally.

Public Hearing for Proposed New DPW Site & Facility February 6, 2006

I have been the Superintendeat of the Croton on Hudson Department of Public Works for over ten years. Almost immediately after [ was
hired [ recognized the need for a new DPW facility. The DPW staff wold me they have been pointing out to the Village Administration the
need for additional storage space for equipment & supplies for many years. [ requested a new Municipal Garage be placed in the Capital
Budget shortly thereafter. [ wanted the Village Board to understand the need and begin thinking about a new DPW facility.

How was | able to assess the need for a new facility?

There are trucks that are parked outdoors that should be parked indoors. When we have a snow storm we cannot fit trucks with the plows
on them, inside the garage. In the middle of a storm if a large truck needs repair we have to remove the plow before we can make any
repairs.

Because they are parked outside many of the trucks including all the sanitation and recycling trucks and large dump trucks have engine
block heatets that are plugged in cach night so the truck will start on the cold winter momings. I don’t want to think about how much
energy is used cach winter to keep the large engine blocks warm at night.

The repair area of the garage is grossly undersized. There is one long narrow bay for large trucks or two small vehicles and two bays with
lifis for small trucks or cars. When a large truck, sanitation truck, fire truck or dump truck needs repair it takes up one entire large truck
bay. When major maintenance is underway on a garbage truck for instance it can be in the garage for several days. Should another large
truck need immediate repair there is no room for the two vehicles in the garage at the same time. One can barely squeeze between vehicles
and the storage areas and work benches when the garage repaic area is fully occupied.

Lack of storage is a huge issue. Automotive supplies are out on the floor of the repair area of the garage. Truck tires are in cold storage.
Cold storage is a roofed area otherwise open to the elements, kind of like a large car port. We store material in any empty comner we can
find. In storage we have: biodegradable leaf bags, residential recycling bins, bags of magnesium chioride we use on the sidewalks and
bags of cold patch blacktop. Each of these items is stored in different areas of the garage or where ever we can find room for them.
Because these items must be kept under a roof, preferably indoors, they take the place of vehicles and equipment that should be parked
under a roof. Four garbage trucks, one large dump truck, the Vac-All (a vacuum truck used 1o clean out catch basins and vacuum leaves),
leaf loaders, stump grinder, tractor, skid steer and about {2 small dump trucks and pick-ups should ail be parked indoors but are parked
outside or in cold storage. The street sweeper has t be winterized and parked in cold storage each year because there is no room for it
indoors. Reason being all the salt trucks absolutely have to be parked in the garage in the winter. That said we still have to park one small
salt spreader truck outside during the winter because there is not enough room in the garage. That truck also has an engine block heater. -
This winter is one in which [ wish we could sweep the Village streets but we can’t because of the limited space at the Municipal garage -

The building itself-is in very bad condition. The garage floor, office floor and walls continue to settle. The garage floor is different levels
and has significant cracks. The concrete block walls in the office have large cracks in them. Some doors work freely in spring, summer
and fall and bind in the winter when the ground heaves. The chair at my desk rolls down the hill away from my desk. When the existing
Municipat Garage was bailt in the late 196075, piles were driven, some 120 feet deep, to support the structure or framework of the garage.
The original floor was not concrete. A few years after the garage was built a concrete floor was poured but it was not tied into the pile
caps, hence the settling of the garage floor. The office area was also not tied to the piles and is stili settling after all these years hence the
cracks in the walls and the sloping floor. .

The office area of the Municipal Garage is also undersized. Ten years ago there was one bathroom, a uni-sex bathroom 5o to speak. We
divided the bathroom area so we now have a men’s and woman's room. The woman's room is ofT the entrance lobby. The men’s rcom is
at the far end of the combination locker room, lunch room. You have to squeeze between the table in the middle of the room and the
lockers to get to the men’s coom. The table in the middle of the room is not large enough to seat even half our employees at Junch time.
One cannot even get to the men's room when there are people seated at the table with out people getting up from the seats around the
table.

During long snow stenms, windstorms or hurricanes when we work around the clock there is no place for the men to rest. Even if we had
cots there is not even enough available floor space to set them up. In the middle of the night when we try to get an hour or two or three of
rest guys nap in the cab of trucks parked in the garage or in the cab of the plow truck left running outside the garage. There are times when
guys have gone to the community room downstairs in the Municipal building and pulled out the exercise mats to nap. When we conduct
training we have 1o schedule it in the Municipal Building meeting room, All the DPW employees meet here because it is the only room
large enough to accommodate all the DPW employees. Using this room presents other issues such as parking and leaving the DPW
unmanned,

Until two years ago [ shared an office with two other people. We got to know each other real well but it did not lend itself to productivity
or having any private conversations with Mr. Herbek or any employee. When I wanted to have a private conversation with someone [ had
to go outside. There were times I had to use the phone in the garage 1o prevent my conversation from being overheard. We have since
reorganized the offices by eliminating the small garage area used for water department storage, so | now have my own office. The supplies
the water department stored in the smail garage at DPW were moved into storage containers we bought and placed at the well field. We
have to get ceeative when looking for areas to store things.
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The Municipal Garage has a 20 year roof that i 35 years old. We are constantly calling a toofing company to repair the roof. We spent
several thousand dollars fixing leaks so far this fiscal year. Last year we were advised that it was time for a new roof, at an estimated cost
of $80,000. There are new Stormwater Phase i1 regulations that require us to bring our DPW garage into compliance. This could cost tens
of thousands of dollars. I have an engineering firm working on a proposal to bring us into full compliance with the Phase {I Stormwater
regulations.

Several years ago we were visited by the NYS DEC and the result of the visit was we were told to close off all the garage floor drains, so
they do not discharge into the River. They also prohibited us from washing vehicles any more; 5o we no longer wash vehicles.

I have been asked how much the life expectancy of a picce of equipment is shortened because it is parked outside. Afier discussing this
with aur Garage Foreman, I can tell you maybe 10 - 15 %. The inability 10 properly wash equiprent has a much greater impact on the
equipment’s life. We work in a dirty environment, so dirt and dust collect in every nook and cranny in a picce of equipment. The dirt and
dust gets damp and rots on the metal of the equipment. Additionally some of our equipment is handling corrosive materials on a regular
basis.

We barely have enough room to park all the equipment we must park outside on out 1.2 acre site. n the summer when we employ
additional summer help we do not have enough parking spaces for all our employecs.

Materials storage is another major issue. Materials were stored at the far south end of the train station parking lot. This material storage
area was converied into a canoe and kayak launch area and salt shed in 2000. Since that time we have been looking around the Village for
places to store materials, new materials and waste materials. Waste matedals such as excavated blacktop from water leaks, and drainage
reconstruction jobs, excavated dirt and rock, street sweepings, tree sturnps and large logs for exarnple. We cannot buy new materials or
supplies in bulk because we have no room to store things like culvert pipe, catch basins, item 4 and gravel. Recently we dismantied the
culvert pipe at the drying basin for the yacht club dredging area at Croton Landing and had to place the pipe at the well field because we
had no room for it anywhere else. Qur supplies and materials are spread out throughout the Village. We are now using the former sewer
treatment plant site, now referred to as the Municipal Place site for waste materials. Ten years ago the sewer treatment plant pits were stiil
in place after the plant had been closed in the fate 1970's or early 1980's. We filled in the pits to make it a uscable area. For several years
we used the site for waste materials storage and as a compost area. Subsequenitly the area the DPW was using was reduced when the skate
park was put in. We agree that this location is not a very good one for waste material storage because it is in the Gateway area but more
importantly because it further spreads out the DPW operation. As [ said earlier, the Salt shed and other new materials are stored at the
south end of the train station parking lot. This past Tuesday when sections G & H of the parking lot were closed due to the coastal storm
and the resulting tidal flooding; cars were parked everywhere in the area south of the Municipal garage blocking access to our materials
storage area. If we had to get to the salt shed or to any gravel or item 4 we would not have been able 1o, This could have created a very
hazardous situation throughout the entire Village if the temperature got below freezing,

The need for a new, larger and centralized DPW facility still exists. The big question was where? [ understand in the late 19807s the
former Georgia-Pacific building now Finklestein Tire warehouse was looked into, as was the area of the new soccer fields at Croton Point.
Former Mayor Elliott, Mr. Herbek and [ spent countless hours talking about potential locations for a new DPW facility.

We looked at the Metro-Narth east yard, the area just north of the old Croton North Station. While small [ told them we could make it
work especially if we could convince the NYSDOT to allow us to use even a small portion of their Rt. 9 Right of Way. Metro North is
now planning to develop that area for their own use and the NYSDOT has not looked favorably on the use of their Right of Way.

The former sewer plant at the corner of Municipal Place and Riverside Avenue sat idle for many years. All the structures were still in
place 10 years ago. I recall a Village Board meeting back then when a trustee asked me why the abandoned cars were parked there. This
area was used as a dumping ground by everyone. We fitled in the pits and made a useful site out of the area. { thought this too could be a
future DPW site. While very small, I though or perhaps hoped we could make it happen. | recall even asking if we might talk to Van
Cortlandt Manor about the field just south of the Shop Rite plaza. { knew | was grasping at straws.

Two years ago, Mr. Herbek, Dan O'Connor & I met with the owners of a large parcel about a % mile outside the Village on Route 129,
about placing the DPW facility there. That went no further than the initial discussion primanly because of the surrounding wetiands and
the runoff from the property drains to the Croton River. In March 2004 [ wrote a report to Mr. Herbek and the Village Board on the future
needs of the DPW. [ have a capy of that report titled “New DPW Facility Report™ with an attached space needs estimate here. Some of the
estimated space needs in my March 2004 memo, are outdated and do not include all of the Department of Public Works storage needs.
Around that same time Mr. Herbek and | discussed the possibility of moving the DPW garage to the northern portion of the 1A Croton
Point Avenue site. I recall telling him the area being discussed was not large enough for the future needs of the DPW.

The need for a new modem DPW facility is clear. The Municipal garage is structuraily deficient. There is not enough storage area for
supplies, materials or equipment. There is not enough room {or our employees. The office area is too small and outdated. The repair shop
is so small it's an accident waiting to happen. Our operations are spread out all over the Village. Replacing the current DPW facility is
something that has been discussed and looked into for over 20 years. [t is time to plan for the next 50 plus years; this cannot wait.

{ repeat the need for a centralizéd, unified, new DPW facility is apparent.

{ am submitting my presentation, the March 2004 “New DPW Facility Report™ and all these photos for the record.

Submitted by:
Kenneth Kraft, Superintendent of Public Works, Village of Croton on Hudson, NY.

Mr. Kraft is the immediate past President of the Westchester County Association of Municipal Public Works Administrators and & past
President of the New York Metropolitan Chapter of the American Public Works Association.

hitp://village.croton-on-hudson.ny.us/Public_Documents/CrotonHudsonNY_TrustMin/S00... 5/23/2006
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Entity Information : Page 1 of 1

NYS Department of State

Division of Corporations

Entity Information

Selected Entity Name: GREENTREE REALTY LLC

Selected Entity Status Information

Current Entity Name: GREENTREE REALTY LLC
Initial DOS Filing Date: JANUARY 31, 1997
County: WESTCHESTER
Jurisdiction: NEW YORK
Entity Type: DOMESTIC LIMITED LIABILITY COMPANY
Current Entity Status: ACTIVE

Selected Entity Address Information

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
GREENTREE REALTY LLC

1A CROTON POINT AVENUE
CROTON-ON-HUDSON, NEW YORK, 10520

Registered Agent
NONE

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

Division of Corporations, State Records and UCC Home Page NYS Department of Staie Home Page

http://appsext5.dos.state.ny.us/corp_public/CORPSEARCH.ENTITY_INFORMATION?p... 5/20/2006



'Entity Information ‘ Pagé 1 of 1
NYS Department of State
Division of Corporations

Entity Information

Selected Entity Name: HANSON AGGREGATES NEW YORK, INC.

Selected Entity Status Information

Current Entity Name: HANSON AGGREGATES NEW YORK, INC.
Initial DOS Filing Date: NOVEMBER 21, 1967

County: ONEIDA
Jurisdiction: NEW YORK
Entity Type: DOMESTIC BUSINESS CORPORATION

Current Entity Status: ACTIVE

Selected Entity Address Information

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
C/O C T CORPORATION SYSTEM

111 EIGHTH AVENUE

NEW YORK, NEW YORK, 10011

Chairman or Chief Executive Officef
JAMES K. KITZMILLER
8505 FREEPORT PARKWAY
IRVING, TEXAS, 75063

Principal Executive Office
C/O HANSON BUILDING MATERIALS AMERICA,INC.

1333 CAMPUS PARKWAY
NEPTUNE, NEW JERSEY, 07753

Registered Agent
C T CORPORATION SYSTEM
i11 EIGHTH AVENUE
NEW YORK, NEW YORK, 10011

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

hitp://appsext5.dos.state.ny.us/corp public/CORPSEARCH.ENTITY INFORMATION?p... 5/20/2006
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Entity Information Page 1 of 1

NYS Department of State

Division of Corporations

Entity Information

Selected Entity Name: COASTAL DISTRIBUTION , LLC

Selected Entity Status Information
Current Entity Name: COASTAL DISTRIBUTION, LLC
Imitial DOS Filing Date: MARCH 12, 2001
County: SUFFOLK
Jurisdiction: NEW YORK _
Entity Type: DOMESTIC LIMITED LIABILITY COMPANY
Current Entity Status: ACTIVE

Selected Entity Address Information

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
COASTAL DISTRIBUTION, LLC

1633 NEW HIGHWAY
FARMINGDALE, NEW YORK, 11735
' Registered Agent

NONE

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

http://appsextS.dos.state.nv.us/corn public/CORPSEARCH.ENTITY INFORMATION?n... 5/20/2006






MAY-22-2006  11:40 VILLAGE OF CROTON . 914 271 2836 P.14

On motion of TRUSTEE Grant, seconded by TRUSTEE Weigman, the
following resolution was adopted by the Board of Trustees of the Village of Croton-on-
Hudson, New York:

WHEREAS, Peter Elkin, on behalf of the Max Finkelstein Tire Warehouse, in his
letter to the Board on November 12, 2002, has applied for a special permit for an
expansion of an existing building in the Light Industrial Zone; and

WHEREAS, this matter was referred to the Planning Board for their
recommendation; and

WHEREAS, the Planning Board recommended granting of the special permit
subject to the conditions outlined in their November 27, 2002 memo to the Village
Board; and

WHEREAS, based on the short EAF prepared by the applicant, the Village Board
has determined that there will be no significant environmental impact from this
action,

NOW THEREFORE BE IT RESOLVED: that the Village Board of Trostees
hereby adopts the attached Negative Declaration declaring this an unlisted action,

AND BE IT FURTHER RESOLVED: that the Village Board of Trustees grants
the special permit subject to the conditions outlined by the Planning Board’s memo to
the Village Board November 27, 2002.

Date: January 21, 2003



"y : ) o )

MAY-22-2886 11:41 VILEAGE OF CROTON | ' 914 271 2836 P.15

Vllage of Croton-on-Hudson, New York ROhERT W ELLIOTT

Trustees

Stanley H. Kellerhasuse Municipal Building GEQRGIANNA K GRANT
sy i
Croton-on-Hudson, .
MY 10520 LEOA W, waMAN
(914) 27147812 i E EX
FAX (914) 271-2636 mc‘"k
January 22, 2003 SEVMOUR M, WALDMAN
Engineer
Peter Elkm, AIA %%30 CONNOR, PE.
Hauppauge Center
64 Cain Drive

Brentwood, NY 11717

Re: Max Finkelstein Tire Warchouse
Section 78.12, Block 4, Lot 1
Application for Special Permit-
Expansion of Existing Building in the
LI Zone

Dear Mr. Elkin:

On November 12, 2002, you applied for a special permit for an expansion of an existing
building in the LI Zone. As you are aware, a public hearing on this matter was held on
Jenuary 6, 2003,

Please be advised that at the regular meeting of the Board of Trustees held on Janvary 21,
2003, the Board granted the special permit subject to the conditions outlined by the
Planning Board’s memorandum to the Board of Trustees, dated November 27, 2002.

Attached is a copy of the resolution of January 21, 2003, the negative declaraﬂon and the
Planning Board’s memorandum of November 27, 2002.

The next step in the process is for you to apply for an amended site plan approval with
the Planning Board.

y yours

Richard F. Herbek
VILLAGE MANAGER

RFH/pk
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UNITED STATES DISTRICT COURT Civil Action No. 66 CIV. 3755
SOUTHERN DISTRICT OF NEW YORK Judge McMahon

BUFFALO SOUTHERN RAILROAD, INC.,

Plaintiff,
- against -

VILLAGE OF CROTON-ON-HUDSON; GREGORY J. SCHMIDT, as Mayor of the Village of
Croton-on-Hudson; DANIEL O'CONNOR, P.E., as Engineer and Building Inspector for the
Village of Croton-on-Hudson, RICHARD F. HERBEK, as Manager of the Viltage of Croton-on-
Hudson; THOMAS P. BRENNAN, as Trustee on the Village Board of Trustees; CHARLES A.
KANE, as Trustee on the Village Board of Trustees; ANN GALLELLI, as Trustee on the Village
Board of Trustees; LEO A. W. WIEGMAN, as Trustee on the Village Board of Trustees; CHRIS
KEHOE, as member of the Village Planning Board; VINCENT ANDREWS, as member of the
Village Planning Board; FRANCES ALLEN, as member of the Village Planning Board; ROBERT
LUNTZ, as member of the Village Planning Board; KATHLEEN RIEDY, as member of the
Village Zoning Board of Appeals; RHODA STEPHENS, as member of the Village Zoning Board
of Appeals; RUTH WAITKINS, as member of the Village Zoning Board of Appeals; WITT
BARLOW, as member of the Village Zoning Board of Appeals; and PAUL ROLNICK, as
member of the Village Zoning Board of Appeals,

Defendants.

MEMORANDUM OF LAW IN FURTHER SUPPORT OF
PLAINTIFF’S MOTION FOR A PRELIMINARY INJUNCTION

CRANE, PARENTE, CHERUBIN & MURRAY
Attorneys for Plaintiff

90 State Street

Albany, New York 12207

(518) 432-8000

JAMES E. HOWARD LLC
1 Thompson Square, Suite 201
Charlestown, Massachusetts 02129
(617) 886-9322
Of Counsel: '
John T. McManus
James E. Howard
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PRELIMINARY STATEMENT

BSOR' respectfully submits this memorandum of law in further support of its motion for
a preliminary injunction to enjoin the Village from condemning the BSOR Croton Yard and from
applying and enforcing against BSOR zoning ordinances, permitting and pre-clearance
requirements, and other local regulations.

By its moving papers, BSOR established that it is a “rail carrier” and its transloading and
switching activities at the BSOR Croton Yard are “transportation” as those terms are defined by
the JCCTA. Further, BSOR demonstrated the irreparable harm that it has suffered and will
continue to suffer at the Village’s hands in the absence of a preliminary injunction. Pursuant to
the ICCTA’s express preemption provision and the Second Circuit's recent analogous decision in

Green Mountain R.R. Cormp. v. Vermont, 404 F.3d 638 (2d Cir.), cert. denied, 126 8. Ct. 547

(2005), this Court should grant BSOR’s motion and preliminari"ly enjoin the Village from
applying and cnforcing against BSOR any eminent domain statutes and zoning and land usc
ordinances.

The Village does not and cannot challenge BSOR’s status as a *rail carrier” or that its
transloading and switching activities are “transportation.” Nor does the Village even attempt to
distinguish the Second Circuit’s binding precedent in Green Mz'm’main ot the mass of other
judicial and administrative precedent that consistently holds that state and local regulation of a
rail carrier’s transportation activities are preempted by the ICCTA.

Unable to mount a substantive defense, the Village resorts instead to burdening this Court
with pages of unnecessary discussion of alleged past activities by unrelated entities -- Northeast

Interchange Railway, LLC (“NIR") and Metro Enviro Transfer, LLC (“Metro™) -- at the Property

' The terms used herein are as defined in BSOR’s memorandum of law dated May 16, 2006,
except where specifically noted.

[



and making, at best, inaccurate and, at worst, false allegations about BSOR’s conduct. Any
activities that NIR and/or Metro may or may not have engaged in at the Property are wholly

irrelevant to the two core questions of law pending before this Cowrt: (1) whether BSOR is a

“rai} carrier,” and (2) whether its transloading and switching activities are “transportation.”
Further, the Village's allegations, among others, that BSOR is not currently operating at and not
publicly offering service at the BSOR Croton Yard are utterly false. In fact, BSOR has been
holding itself out to the public generally to provide common camier rail service at the BSOR
Croton Yard since March 2006. For exam‘ple, BSOR interchanged 14 rail cars with CSX in
March at the BSOR Croton Yard for interstate transportation, and BSOR is expecting to
interchange and unload rail cars containing sand and other building materials from Coastal on
May 25th. Feasley Aff. 1L at 9§ 2-13. In sum, the Village’s “red herrings” and inaccuracies are
no defense to BSOR’s mwotion, which is grounded in the ICCTA’s unambiguous express
preemption provision and the mountain of judicial and administrative precedent that unfailingly
holds that state and local laws that do or would regulate rail operations -- including, as relevant
here, eminent domain statutes and zoning and permitting ordinances -- are preempted.

In light of the lack of any dispute as to the two legal issues presently pending before this
Court and the Second Circuit’s clear direction in Green Mountain, this Court should grant
BSOR’s motion for a preliminary injunction.

ARGUMENT

BSOR’S MOTION FOR A PRELIMINARY INJUNCTION SHOULD BE
GRANTED

As discussed in more detail in BSOR’s memorandum of law dated May 16, 2006, see
pages 8-21, BSOR readily satisfies the twin requirements for the issuance of a preliminary

injunction: BSOR will suffer irreparable harm in the absence of an injunction and it has a



likelihood of success on the merits of its claims that the Village cannot apply and enforce its
eminent domain statutes and zoning and land use provisions to BSOR and the BSOR Croton
Yard.
A BSOR Will Suffer Irreparable Harm In The Absence Of A Preliminary Injunction

As an initial matter, the Village asserts that BSOR will not suffer irreparable harm if a
preliminary injunction is denied because BSOR has “yet to operate” and therefore “has no
goodwill to lose.” Defs.” Mem. of Law at 24. Contrary to this erroneous assertion, however,
BSOR is and has been operating at and publicly offering service at the BSOR Croton Yard.
Feasley Aff. Il at 49 2-13. Therefore, the Village's conclusion that BSOR’s goodwill has not
been and cannot be harmed in the absence of a preliminary injunction is without merit.

Moreover, contrary to the Village’s citation to a single non-binding decision that BSOR
will suffer no lcgally cognizable harm if a preliminary injunction is denied, BSOR’s loss of
existing and prospective customers and business opportunities, as well as the accompanying
damage to BSOR’s goodwill and reputation, see Feasley Aff. 1 at 41 23-36; Feasley Aff. IT at 1§
11-12; Rutigliano Aff. at §9 11-16; Meehan Aff. at 4y 8-13, are injurics that are widely
recognized as irreparable in this and other Circuits. See, ¢.g. Register.com, Inc. v. Verio, Inc.,
356 F.3d 393, 404 (2d Cir. 2004) (holding that loss of business opportunities and relationships
with clients who could “produce an indeterminate amount of business over years to come” are

hard to measure in dollars and are properly considered irreparable harm); Coastal Distrib., LLC

v. Town of Babylon, No. 05-CV-2032, 2006 U.S. Dist. LEXIS 8400, at *8 (E.D.N.Y. Jan. 31,

2006) (holding, under analogous facts, that loss of business opportunities, goodwill, and

reputation are irreparable harm); Natsource LEC v. Paribello, 151 F. Supp.2d 465, 469 (S.D.N.Y.

2001) (recognizing that a loss of prospective customers is an irreparable harm as it is “very



difficult to calculate monetary damages that would successfully redress the loss of a relationship
with a client that would produce an indeterminate amount of business in years to come”); Towers

Fin. Corp. v. Dun & Bradstreet, Inc., 803 F. Supp. 820, 823 (SD.N.Y. 1992) {collecting cases

and holding that damage to reputation and goodwill constitutes irreparable harm); Canadian

Nat’l Ryv. Co. v. City of Rockwood, No. 04-40323, 2005 U.S. Dist. LEXIS 40131, at *25.26

(E.D. Mich. June 1, 2005) (holding, under facts analogous to this action, that toss of goodwill,
future contracts, and market opportunities are irreparable harmy).

For a discussion of the additional ways in which BSOR will be irreparably harmed if a
preliminary injunction is denied, BSOR respectfully refers the Court to pages 11 through 13 of
BSOR’s memorandum of law dated May 16, 2006.

In sum, BSOR has shown that it is likely to suffer irreparable hamm in the absence of a
preliminary injunction.

B. BSOR Has A Likelihood Of Success On The Merits Of Its Preemption Claim In This
Action

The second prong that a movant must meet for a court to issue a preliminary injunction is
likelihood of success on the merits. “A movant . . . need not show that success is an absolute
certainty. He [or she] need only make a showing that the probability of his [or her] prevailing is

better than fifty percent. There may remain considerable room for doubt.” Wali v. Counghlin,

754 ¥.2d 1015, 1025 (2d Cir. 1985). Thus, a finding that a movant has more than a “fifty-fifty
chance” of succeeding on the merits of his or her claim would warrant a finding of a likelihood
of success on the merits. Coastal, 2006 U.S, Dist. LEXIS 8400, at *12-13. BSOR has more than

satisfied this element for a preliminary injunction.



ICCTA preemption plainly and explicitly applies to all “transportation by rail carriers.”
49 U.S.C. § 10501(b)(1). As aresult, the Village’s statutes and regulations are preempted if (1)
BSOR is a “rail carrier” and (2) its transloading and switching activities are “transportation.™

1. BSOR Is A “Rail Carrier”

The term “rail carrier” is defined as “a person providing common carrier railroad
transportation for compensation.” 49 U.S.C. § 10102(5). BSCR has submitted proof that it

meets this definition. Feasley Aff. I at 9 2-4, 9-14; sce also Rutigliano Aff. 4y 7-8, 11; Meehan

Aff. 9 3-13. Indeed, the Village does not -- nor can it -- mount a specific challenge to BSOR’s
status as a “rail carrier” in opposition to this motion. Defs.’ Mem. of Law at 14,

2. BSOR’s Transloading And Switching Operations At The BSOR Croton Yard Arc

‘Transportation”

The ICCTA broadty defines the term “transportation” as including:

A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard,
p

property, facility, instrumentality, or equipment of any kind related to the
movement of passengers or property, or both, by rail, regardless of ownership or

an agreement concerning use; and

? BSOR respectfully refers this Court to its memorandum of law dated May 16, 2006, see pages
12-13, for a discussion of BSOR’s likelihood of success on the merits of its Commerce Clause
and 42 U.S.C. § 1983 claims. If this Court ultimately resolves this action in favor of BSOR
based on its ICCTA preemption claim, however, these two additional claims need not be
considered. Norfolk S. Ry, Co, v, City of Austell, No. 1:97-cv-1018, 1997 U.S. Dist. LEXIS
17236, at *25 (N.D. Ga. 1997) (refraining from ruling upon the merits of railroads’ Commerce
Clause argument afier holding that municipal zoning ordinance and land-use permitting
requirement used to prevent raiiroads from constructing, developing, and operating an
intermodal facility are expressly preempted by the ICCTA).

* To the extent that the Village posits that BSOR is “illegally holding itself out as a common
carrier,” Defs.” Mem, of Law at 14, based on the Village’s subsequent argument and
accompanying submissions, Id. at 14-15; Gitomer Aff. § 13 (recognizing BSOR’s common
carrier operations), the crux of the Village’s contention appears to be more that BSOR is
operating an additional railroad line without STB approval. Although this position is irrelevant
to the instant motion concerning ICCTA preemption, BSOR’s response is at Point “E” infra.



(B) services related to that movement, including receipt, delivery, clevation,
transfer in_transit, refrigeration, icing, ventilation, storage, handling, and
interchange of passengers and property.

49 11.8.C. § 10102(9) (emphasis added).
Under this expansive definition, the STB has held that transloading (i.e., the transfer of
commodities from truck to rail, or vice versa) is “transportation” under the ICCTA. See, e.g.,

Borough of Riverdale, 1999 STB LEXIS 531, at *17-22. Likewise, federal counts, including the

Second Circuit, have consistenily held that transloading is “transportation” under the ICCTA
and, therefore, state and local laws and regulations that attempt to regulate a rail carrier’s

transportation activities are preempted. See, e.g., Green Mountain, 404 F.3d at 644; Coastal,

2006 U.S. Dist. LEXIS 8400, at *15; City of Rockwood, 2005 U.S. Dist. LEXIS 40131, at *10-

20; Spo Line R.R, Co. v. City of Minneapolis, 38 F. Supp.2d 1096, 1101 (D. Minn. 1998},

Norfolk 8. Ry. Co. v. City of Austell, No. 1:97-cv-1018, 1997 U.S. Dist. LEXIS 17236, at *19-

20 (N.D. Ga. 1997).

Here, the BSOR Croton Yard is a rail “facility” that constitutes “transportation” under the
ICCTA. 49 US.C. § 10501(b)(1). The BSOR Croton Yard is used to transfer commodities
and/or containers of cargo moving in interstate commerce between trains and trucks. Feasley
Aff. Tat Y 11-13, 23-28. As such, the BSOR Croton Yard is plainly a “facility . . . related to the
movement of . . . property . . . by rail.” 49 U.S.C. § 10102(9)A). Further, BSOR’s services
related to that movement include “receipt, delivery, . . . storage, handling, and interchange of . . .

property.” 49 U.S.C. § 10102(9)(B); see also Feasley Aff. [ at 4§ 11-13,23-28. As with BSOR’s

status as a “rail carrier,” the Village does not even attempt to argue that transloading activities of



the type conducted at the BSOR Croton Yard are not “transportation” under the ICCTA and
applicable precedent.*

In sum, BSOR is a “rail carrier” and the BSOR Croton Yard constitutes “‘transportation”
under the ICCTA; thus, the STB has exclusive jurisdiction and preemption applies. The
Village's statutes and regulations intrude upon this jurisdiction as they seek to regulate and/or
halt BSOR’s rail transportation activities at the BSOR Croton Yard. Accordingly, the statutes
and regulations the Village has attetﬁpted and would seck 1o exercise against BSOR are

preempted by the ICCTA. See, e.g., Green Mountain, 404 F.3d at 643-644; Coastal, 2006 U.S.

Dist LEXIS 8400, at *1-2; City of Rockwood, 2005 U.S. Dist. LEXIS 40131, at *1-2: New

(McManus Aff. 1 at Ex. “E™); Wisconsin Cent. Ltd. v. City of Marsfxﬁeld, 160 F. Supp.2d 1009,

1013 (W.D. Wis. 2000); City of Austell, 1997 U.S. Dist, LEXIS 172306, at *24; Borough of

Riverdale — Petition for Declaratory Order — New York Susquehanna and Western Railway

Corp., STB Fin. Docket No. 33466, 1999 STB LEXIS 531, at *19 (served Sept. 10, 1999).

To the extent the Viliage relies on Hi Tech Trans,, LL.C v. New Jersey, 382 F.3d 265 (3d

Cir. 2004) and LP. Rail, Inc. v. N.J. Pinelands Comm’n, 404 F. Supp.2d 636 (D. N.J. 2005) to

argue that that the Village’s attempts to regulate or condemn the BSOR Croton yard are not
preempted by the ICCTA, those cases are readily distinguishable on the basis that the party
providing transportation services was not a rail carrier. Here, by contrast, BSOR’s status as a rail

3

carrier is undisputed.

“To the extent that the ownership of the Yard is raised, the ICCTA is clear that “transportation”
does not hinge on ownership of the subject property or facilities. 49 U.S.C. § 10102(9).



C. A Preliminary Injunction Benefits The Public Interest

The Village does not challenge the multiple ways that the public interest will be served if
a preliminary injunction is granted. BSOR’s Mem of Law at 22-24.” Similarly, the Village does
not refute BSOR’s well-supported contentions that the requested preliminary injunctive relief
will not harm the public interest. Id. at 24-25. Thus, in the event that this Court considers this
factor, it tips in favor of granting the preliminary injunctive relief BSOR seeks.

D. The Villape Woefully Understates The ICCTA's Broad And Sweeping Preemptive
Reach

“Every court that has ¢xamined the statutory language has concluded that the preemptive

effect of section 10501(b) is broad and sweeping.” City of Creede, CO — Petition for Declaratory

Order, STB Fin, Document No. 34376, 2005 STB LEXIS 486, at *10-11 (served May 3, 2005).
Indeed, in its recent analysis of Section 10501(b), the Second Circuit opined that “[i]t is difficult

to imagine a broader statement of Congress’s intent to preempt state regulatory authority over

City of Aubum v. United States, 154 F.3d 1025, 1029 (Sth Cir. 1998) (holding that the ICCTA is

“among the most pervasive and comprehensive of federal regulatory schemes” (internal
quotation omitted)), cert. denied, 527 U.S. 1022, 119 S. Ct. 2367 (1999); Wisconsin Cent.; 160
F. Supp.2d at 1013 (“It is clear that the ICCTA has preempted all state efforts to regulate rail
transportation.” (emphasis added)). As a result, the Second Circuit, numerous other federal
Circuit and District Courts, and the STB have all consistently held that state and local laws that
do or would regulate rail operations -- including, as relevant here, eminent domain statutes and

zoning and permitting ordinances, among others -- are categorically preempted. See, e.g., Green

* Insofar as the Village fleetingly contests BSOR’s assessment concerning a reduction in truck
traffic due to the BSOR Croton Yard’s operation, that challenge rests on the faulty assumption
that the Yard is not operational. Feasley Aff. 11 at ¢ 2-13.



Mountain, 404 F.3d at 642-45 (holding that preconstruction permitting of railroad transload

facility preempted); Railroad Ventures, Inc. v. Surface Transp. Bd., 299 F.3d 523, 561 (6th Cir.

2002) (holding that the ICCTA preempts certain Ohio state statutes “lo the extent that they
intrude upon the jurisdiction of the STB with regard to the regulation of rail transportation under

§ 10501(b)"), Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 443 (5th Cir. 2001) (holding that

the ICCTA’s language “could not be more precise, and it is beyond peradventure that regulation
of [a railroad’s] train operations, as well as the construction and operation of the [railroad’s] side
tracks, is under the exclusive jurisdiction of the STB unless some other provision in the ICCTA
provides otherwise;” thus, Texas statute and plaintiffs’ common law claim are preempted by the
ICCTA); City of Aubum, 154 F.deal 1033 (“State and local permitting laws regarding railroad
operations are preempted by the plain language of the ICCTA, and the statulory framework
municipality’s attempts to enforce a stop work order and certain zoning regulations against rail
carrier’s transload facility was preempted by the ICCTA); Maynard v. CSX Transp., Inc., 360 F.
Supp.2d 836, 840-42 (E.D. Ky. 2004) (noting that “Federal courts have also consistently held
that state and local statutes, regulations and ordinances which involve railway matters do not
survive JCCTA preemption challenges” and holding that “the ICCTA preempts state common

law claims with respect to railroad operations™), Dakota, Minn. & E. R.R. Corp. v. South

Dakota, 236 F. Supp.2d 989, 1005-1008 (D. 8.D. 2002) (holding that revisions io state eminent
domain law are preempted where revisions added new burdensome qualifying requirements to
the railroad eminent domain power that would have the effect of state regulation of railroads),

aff’d on other grounds, 362 F.3d 512 (8th Cir. 2004); Wisconsin Cent., 160 F. Supp.2d at 1013

(holding that ICCTA’s “clear and broad” preemption clause precludes “all state efforts to



regulate rail transportation,” including an attempt by a municipality to use Wisconsin’s general

eminent domain law o condemn a portion of a railroad passing track); Burlington N. Santa Fe

Corp. v. Anderson, 959 F. Supp. 1288, 1295 (D. Mont. 1997} (holding that the ICCTA “reserves

*24 (holding that municipal zoning ordinance and land-use permiiting requirement used to
prevent railroads from constructing, developing, and operating an intermodal facility are

expressly preempted by the ICCTA); City of Creede, 2005 STB LEXIS 486, at *11 (“[S]tate or

local penmitting or preclearance requirements of any kind that would affect rail operations
(including building permits, zoning ordinances, and environmental and land use penmitting

requirements) are categorically preempted.”); Borough of Riverdale, 1999 STB LEXIS 531, at

*19 (holding that “state or local laws that would impose a local permitting or environmental
process as a prerequisite to the railroad’s maintenance, use, or upgrading of its facilities are
preempted because they would, of necessity, impinge upon the federal regulation of interstate
commerce,”).t

Ignoring the weight of the above judicial and administrative precedent, the Village relies
instead on Maumee & W. R.R. Corp, and RMW Ventures, LLC - Petition for Declaratory Order,
STB Fin. Docket No. 34354, 2004 STB LEXIS 140 (served Mar. 3, 2004) and District of

Columbia v. 109,205.5 Square Feet of Land, No. 05-202, 2005 U.S. Dist. LEXIS 79390 (D. D.C.

S Interestingly, the Village’s counsel is currently advancing a similarly broad reading of the
ICCTA’s preemption provision on behalf of a railroad in an action in the United States District
Court for the District of Columbia. There, Armold & Porter, on behalf of CSX, posits that “{t}his
preemption provision is ‘clear and broad,” and precludes ‘all state efforts to regulate rail
transportation.”” McManus Aff. If at Ex. “A” (citations omitted) (emphasis added). Indeed,
counsel further avers that “ICCTA preemption has been found even where the statute in question
could be characterized as an exercise of state and local police powers to protect health, safety
and the environment.” Id. These positions are diametrically opposed to and in conflict with the
arguments Arnold & Porter now advances to this Court on behalf of the Village.
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2005), in support of its argument that its eminent domain power to condemn the BSOR Croton
Yard is not preempted by the ICCTA. The two authorities cited by the Village, however, are
readily distinguishable on their facts and do not support the Village’s position.

In District of Columbia, the city sought to acquire an easement for a bike and pedestrian

trail; in Maumee the city sought to acquire an easement for an at-grade crossing over the rail line.

In stark contrast to the situation presented in both District of Columbia and Maumee -- where the

city’s exercise of its eminent domain power to acquire a non-exclusive easement across railroad
property did not impede railroad operations -- the Village here seeks to condemn the BSOR
Croton Yard itself, thereby wholly preventing BSOR from continuing its railroad operations at
such location. Far from posing no interference to BSOR’s provision of railroad transportation,
the Village’s attempt to use its eminent domain power to condemn the BSOR’s railroad facilities
constitutes “the most extreme type” of regulation of railroad operations and is categorically

preempted by the ICCTA’s broad express preemption provision. Wisconsin Cent., 160 F.

Supp.2d at 1013 (holding that an attempt to use statc eminent domain law to condemn a portion
of a railroad passing track constitutes impermissible local regulation of railroad operations and is
preempted by the ICCTA).

E. The Village's “Spur Versus Railroad Line” Discussion Is Irrelevant To The
Resolution Of The Instant Motion

Despite the Village’s protracted discussion of the Croton Track as a spur or a railroad line
and the purported need for STB approval, this point is wholly irrelevant to the resolution of the
instant motion. Regardless of the classification, the Village’s attempted regulation of BSOR and
the BSOR Croton Yard is preempted. If the Croton Track is a railroad line, as the Village
argues, the Village concedes that preemption applies. Defs.” Mem. of Law at 13. If the Croton

Track is a spur pursuant to 49 U.S.C. § 10906, ICCTA preemption applics with the same effect.



See, e.g, Wisconsin Cent,, 160 F. Supp.2d at 1013 (holding that an attempt to use state eminent

domain law to condemn a portion of a railroad “passing track™ is preempted by the ICCTA);

Flynn v. Burlington N. Santa Fe Corp., 98 F. Supp.2d 1186, 1188 (E.ID. Wa. 2000) (holding that

local authority over spurs and side tracks is preempted by the ICCTA); CSX Transp., Inc. v.

Georgia Pub. Serv. Comm’n, 944 F. Supp. 1573, 1584 (N.D. Ga. 1996) (noting preemption of

state regulation of spur track under the ICCTA); The New York City Econ. Dev. Corp. - Petition

For Declaratory Qrder, STB Fin, Docket No. 34429, 2004 STB LEXIS 434, at *19-20 (served

July 15, 2004) (holding that section 10501(b) preemption applies as to construction of switching

and spur track, even where the STB lacks licensing authority); Joint Petition for Declaratory

QOrder - Boston & Maine Corp. and Town of Ayer, MA, STB Fin. Docket No. 33971, 2001 STB

LEXIS 435, at *15-16 (served May 1, 2001) (holding same and collecting cases).

If the Court concludes after the preliminary injunction phase that the classification of the
Croton Track is relevant to an issue in the case, this Court should make the determination
without a referral to the STB. Indeed, numerous courts have addressed the issue of whether a

track is a spur or a railroad line without reference to the STB. See, e.g., Georgia S§. & Florida

Ry. Co. v. Duval Connecting R.R. Co., 324 F.2d 801, 802 (5th Cir. 1963); Hughes v. Consol-

Pennsylvania Coal Co., 945 F.2d 594, 612 (3d Cir. 1991), cert. denied, 504 U.S. 955, 112 S. Ct.

2300 (1992); BAR Techs. Inc. v. Conemaugh & Black Lick R.R., 73 F. Supp.2d 512, 516-517

(W.D. Pa. 1999).

T Whether this Court concludes that it should decide the issue or that it should be referred to the
STB, however, this Court should issue the requested preliminary injunction in order to preserve
the status quo in the interim. Further, the Village suggests that the question of the scope of
preemption should be referred to the STB as well. Given the extensive judicial precedent on this
issue, there 1s even less reason to refer the question of the scope of preemption to the STB.
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Additionally, given that the facts relevant to the Croton Track’s use (i.e., for purposes of
switching, transloading, and storing rail cars) and physical characteristics (Le., intrastate
location, short length, stub-ended, no regularly-scheduled sert'ficé,‘ no invasion of another
railroad’s territory) cannot be disputed,® this Court will be in a position to hold that the Croton
Track comes within the section 10906 exception. See, e.g., Hughes, 945 F.2d at 612 (affirming
district court holding that proposed track was a spur due to its short length, wholly intrastate
location, use as a route to unload and transfer shipments, and the fact that it does not invade the

territory of another railroad); The New York City Econ. Dev. Corp., 2004 STB LEXIS 434, at

*15-17 (served July 15, 2004) (holding that similar uses and physical characteristics of subject
track place it in the category of excepted spur or switching track under section 10906). In fact,
such a holding would be consistent with the Village’s position -~ taken pl:eviously before the

STB -- that the Croton Track is a spur frack. See, e.g., Defs.” Mem. of Law at 4,13 Asaspur

¥ Nor is the so-called “invasion test” touted by the Village determinative. Instead, courts
consider a variety of relevant factors in deciding a track’s classification. Id. In any event,
briefly, there is no “invasion” here within the meaning of the test as it has been developed over
the years. The BSOR Croton Yard does not, as the Village contends, compete with CSX; rather,
the BSOR Croton Yard generates rail business for CSX. Under BSOR’s operation, the Yard is
being used for transloading rail cars, switching them within the Yard, and interchanging them
with CSX. This is not invasion CSX's territory; it is switching and facilitating the movement of
rail traffic that only CSX, the long-haul carrier, can handle. Stated differently, BSOR and CSX
must work cooperatively to generate and move rail business. In sum, BSOR is not an “invader”
attempting to take business away from CSX. Feasley Aff. If at § 20.

? Although the Village acknowledges that the Croton Track is a spur, the Village curiously argues
that the BSOR's operation as a common carrier on the Croton Track somehow converts it into a
“railroad line.” This proposition is advanced on the basis of an affidavit by Louis E. Gitomer,
Esq., who opines -- without the benefit of a citation to any statute, judicial precedent, or other
authority -- that the Croton Track is not governed by section 10906. Interestingly, however, one
decision Mr. Gitomer cites -- The New York City Econ. Dev. Corp., 2004 STB LEXIS 434, at
*19 -- involved a situation in which three rail carriers, including CSX, were going to operate on a
section 10906 track. The STB held that the subject track came within section 10906, Id. at *15-
17; it did not then hold that CSX’s common carrier operation on the spur or switching track
converted it into a railroad line. See also Wisconsin Cent., 160 F. Supp.2d at 1013; Flynn, 98 F.
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track, BSOR does not require STB approval for rail transportation operations at the BSOR
Croton Yard because the $STB “does not have authority” over such track. 49 U.S.C. § 10906,

F. The Presence Of An Interchange Agreemént Between BSOR And CSX Is
Irrelevant To The Resolution Of The Instant Motion '

Based primarily on legal arguments advanced in Mr. Gitomer’s affidavit, the Village
contends that BSOR will not be able to interchange cars with CSX without a formal interchange
agreement. Indeed, Mr. Gitomer goes so far as to assert that CSX has no obligation to
interchange traffic with BSOR unless it obtains STB authorization to operate the track in Croton.
Again, these arguments are wholly irrelevant to the pending question concerning preemption of
the Village's eminent domain and zoning and land use provisions. Nevertheless, as shown
below, these contentions are unfounded.!®

The statutory provision cited by Mr. Gitomer -- 49 U.S.C. § 10742 - in support of his
argument does not address the obligation to interchange; rather, it simply requires rail carriers to
provide “reasonable, proper, and equal facilities that are within [their] power to provide for the
interchange of traffic.” The facilities for the interchange between BSOR and CSX at Croton are
provided by BSOR on the Croton Track. There is no need for CSX to provide any facilities, and,
given the physical layout at the connection, it would be impractical to interchange cars on the
CSX line. Feasley Aff. Il at g 9.

Although interchange agreements are common, the Village cites no authority for the

proposition that a written interchange agreement is a prerequisite to the interchange of cars or the

Supp.2d at 1188; Georgia Pub. Serv. Comm’n, 944 F. Supp. at 1584. In any event, Mr.
Gitomer’s affidavit should be stricken as it is nothing more than nine additional pages of legal
argument by the Village, on top of its maximum 25-page opposition brief.

¥ To the extent it is relevant, BSOR has advised CSX that BSOR stands ready to negotiate an
interchange agreement. Feasley Aff. Tl at 4 4.



movement of cars from one rail carricr 10 another. Indeed, BSOR and CSX both subscribe to the
Assoctation of American Ratlroads interchange rules, which are a defailed and extensive sct of
rules gévcrning the inferchange of cars, that govern interchange even without a wrilten
agrecment, Further, CSX has an obligation under 49 U.S.C. § L1101 to provide service upon
reasonable request. This provision makes it unlikely that CSX would attempt to hinder interstate
commerce and prevent rail customers, such as Coastal, from moving their products into or out of
Croton.

In sum, as with the Village’s spur versus railroad line argument, its interchange
agreement contention is of no moment.

CONCLUSION
Accordingly, this Court should grant BSOR's motion for a preliminary injunction.

Dated: May 25, 2006
Albany, New York

CRANE, PARENTE, CHERUBIN & MURRAY

.folm T. McManus (JM 5473)
Attorneys for Plaintifff BSOR
90 State Street
Albany, New York 12207
518.432.8000

Of counsel:  James E. Howard



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BUFFALO SOUTHERN RAILROAD, INC.,
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VILLAGE OF CROTON-ON-HUDSON; GREGORY J.
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DANIEL O'CONNOR, P.E., as Engineer and Building Inspector
for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as
Manager of the Village of Croton-on-Hudson; THOMAS
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Trustees; LEO A. W. WIEGMAN, as Trustee ou the Village
Board of Trustees; CHRIS KEHOE, as member of the Village
Planning Board; VINCENT ANDREWS, as member of the
Village Planning Board; FRANCES ALLEN, as member of the
Village Planning Board; ROBERT LUNTZ, as member of the
Village Planning Board; KATHLEEN RIEDY, as member of the
Village Zoning Board of Appeals; RHODA STEPHENS, as
member of the Village Zoning Board of Appeals; RUTH
WAITKINS, as member of the Village Zoning Board of Appeals;
WITT BARLOW, as member of the Village Zoning Board of
Appeals; and PAUL ROLNICK, as member of the Village
Zoning Board of Appeals,

Defendants.

STATE OF NEW YORK )
COUNTY OF WESTCHESTER  }ss.

Albert Feasley, being duly sworn, deposes and says:
1. I am the Vice President of Operations for BSOR,

further support of BSOR’s motion for a preliminary injunction.

AFFIDAVIT OF
ALBERT FEASLEY

© CiviL ACTIon No.: 06 CIV, 3755

JUDGE MCMAHON

and [ submit this affidavit in



2. Today, 1 am awaiting the arrival of rail cars to the BSOR Croton Yard from
Coastal containing sand and other building materials. Currently, these rail cars are located on
CSX’s line within one mile of the BSOR Croton Yard.

3. Until today, I had been advised that these rail cars would arrive at the BSOR
Croton Yard either today or tomorrow. This moming, & CSX representative informed me that
CSX would dcliver the cars today. Shortly thereafier, CSX advised me that it would transport
the cars to the BSOR Croton Yard tomorrow morning, following a track safety inspection of the
Croton Track, where the cars will be interchanged. I had already inspected the Croton Track and
found it to be in compliance with all applicable regulations. Subsequently, however, another
CSX representative stated that CSX will not deliver the cars due to the pendancy of this action.

4, BSOR has asked CSX (o enter inio an interchange apreement, but, to date, CSX
has declined.

5. Nevertheless, BSOR subscribes to the Assoclation of American Railroads
interchange rules, and 1 understand that CSX does as well. These rules provide detailed
guidance and requirements for the interchange of rail cars even without a written interchange
agreement. As a result, even without an interchange agreement, BSOR maintsins thet CSX has
an obligation to provide service requested by customers and, as part of providing that service, to
interchange cars with CSX. BSOR is willing to permit CSX to operate on the Cn‘aton Track for
purposes of interchanging cars even if there is no interchenge agreement. In fact, as
demonstrated below, CSX has already done so.

6. After the above cars are interchanged, BSOR is going to unload them and load
trucks for Coastal for the sale and distribution of these products by Coastal in the Westchester

County market.



7. 1 am aware that, in opposition to BSOR’s pending motion, the Village has alleged
that BSOR is not currently operating at and not publicly offering service at the BSOR Croton
Yard. These contentions are utterly false.

3. Since executing the lease in March 2006, BSOR has held itself out to the public
gencrally to provide common carrier rail service at the BSOR Croton Vard, including
transloading and switching services to rail customers delivering or receiving various
commodities by truck at the BSOR Croton Yard, transferring containers between trucks and reil
cars, and providing other rail transportation services involving the exchange of empty and loaded
rail cars for various commodities with CSX.

9, More specifically, on or about March 30, 2006, BSOR interchanged {4 rail cars
with CSX from the BSOR Croton Yard for interstate transportation. BSOR charged a customer
for BSOR’s switching and interchange service. This interchange, as with all of BSOR's
interchange of rail cars with CS8X occurred on the Croton Track, not the through railvead line. It
would be impractical to attempt to interchange with CSX on the ﬂﬁough railroad line because it
is heavily used both for freight and passenger operations.

10.  Coastal has arranged with BSOR for it to transport sand and other building
materials and products by rail to the BSOR Croton Yard for transfer to trucks for distribution
tln‘ougbont the Westchester County matket. As I mentioned above, BSOR 1is expecting to
interchange and unload these rail cars containing sand and other building materials on May 25th.

11 | Since this Court's grant of the temporary restraining order, Coastal bas begun the
process of entering into a long-term agreement to transport and transload sand, aggregate, and
other building materials and products. In the event that this Court does not grant the requested

injunctive relief, Coastal has advised me that it is likely that it will terminate this process as the



uncertainty created by the Village's attempts to condemm and/or interfere with the BSOR Croton
Yard will reemerge.

12, In addition, since March 2006, T bave spoken with a number of other businesses
that have expressed an interest in using BSOR’s transportation and transloading services at the
BSOR Croton Yard. Among other things, I bave explained BSOR’s services to these prospective
customers and offered them initial transportation rate quotations. Again, in the event that this
Court does not grant the requested injunctive relief, those businesses that have expressed an
interest in using BSOR's transportation and transloading services are sure to look elsewhere if
there is a threat that the BSOR Croton Yard will be condemuaed or closed.

13, Finally, since March 2006, BSOR has procuted différmt picces of equipment to
load and unload rail cars at the BSOR Croton Yard,

The Croton Track

14, The Croton Track is approximately 1,600 feet long. It consists of a connection to
a through railroad line and then splits into | two tracks, one of which runs through the
Transloading Facility. The other track is parallel to the first and is used primarily for storage.
The Croton Track connects with the Hudson raitroad line at approximately milepost QC 25 jn the
Village and is located wholly within New York State.

15.  The Croton Track is “stub-ended,” meaning that it does not connect with another
rail line at both ends; rather, it ends on one side with a barrier.

16,  The track is a lighter weight than the weight of the rail on the through line that
connects with the Croton Track.

17. There is no regularly scheduled service on the Croton Track; instead, BSOR

provides service on an as-needed basis. -



18.  When BSOR does provide service on the Croton Track, it is typically used for
loading, unloading, storage, or switching operations.

19.  The Croton Track was not built to, nor is it used by BSOR, to invade another
railroad’s fesritory.

20.  On the contrary, the BSOR Croton Yard has generated and is generating rail
business for CSX. Under BSOR’s operation, the Yard will be used for transloading rail cars,
switching them within the Yaud, and interchanging them with CSX. Further, BSOR is holding
itself out as a common carrier to provide service to any rail customer that has commodities tliat
can reasonably be handled at the Yard, This is not invasion of the territory of CSX;; rather, it is
switching and facilitating the movement of rail teaffic that only CSX, the long-haul carrier, can
handle. In sum, BSOR and CSX must work cooperatively to generate and move rail business;
BSOR is not an “invader” attempting to take business away from CSX.

21, Greentree Realty, LLC owns the Croton Track,

22. BSOR has been a rail carrier operating at locations other than the BSOR Croton

Yard since 1982, The Croton Track was not acquired in order to make BSOR a rail carrier and

Qe wag/

Albert Feasley

does not comprise BSOR’s entire operations.

Swom to before me this Qﬂ_ﬂ"
day of May, 20606

BrundN, Pume

Notary Publi¢/

'e
othy Fuble e ol Tow York

ey,

TOTAL P.06
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SCHMIDT, as Mayor of the Village of Croton-on-Hudson;
DANIEL O'CONNCR, P.E., as Engineer and Building Inspector
for the Village of Croton-on-Hudson; RICHARD F. HERBEK, as
Manager of the Village of Croton-on-Hudson, THOMAS
P. BRENNAN, as Trustee on the Village Board of Trustees;
CHARLES A. KANE, as Trustee on the Village Board of
Trustees; ANN GALLELLIL as Trustee on the Village Board of
Trustees; LEO A, W. WIEGMAN, as Trustee on the Village
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WAITKINS, as member of the Village Zoning Board of Appeals;
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Defendants.

STATE OF NEW YORK )
COUNTY OF ALBANY  )ss.

John T. McManus, being duly swom deposes and says:

AFFIDAVIT OF JOHN
T. MCMANUS

CiviL AcHonN No.: 06 CIV. 3755

JUDGE MCMAHON

L. I am an attorney at law duly admitted to practice in the United States District

Court for the Southern District of New York, and I am associated with the law firm of Crane,



Parente, Cherubin & Murray, attorneys for Plaintiff Buffalo Southern Railroad, Inc. (“BSOR™).
As such, T am fully familiar with the facts and circumstances of this action.

2. U respectfutly submit this affidavit in further support of BSOR’s motion for a
preliminary injunction to enjoin the Village from condemning the BSOR Croton Yard and from
applying and enforcing against BSOR zoning ordinances, permitting and  pre-clearance
requirements, and other local ordinances and regalations.

3. Attached hereto as Exhibit “A” are excerpts of a “Memorandum of Points and
Authorities in Support of Motion for Preliminary Injunction” dated February 22, 2005, submitfed
on behalf of Plaintiff CSX Transportation, Inc. by Amold & Porter LLP in an action styled as

CSX Transp., Inc. v. Wiltiams, No. 05-00338 (ESH).

{\}L / T Prn

Io?‘n T. McManus (JM 5473)

Sworn 1o before me this L5 /
day of May, 2000
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Notary Public

EWA M, KRAWIEC
Notary Public State of New York
Qualified in Saratoga County
No O1KRENSOIBE o
Commission Expires Novernber 6, Z«‘* WA
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Id at 46,583. The District’s claim of uniqueness is appropriately me1 by this direction to
petition the Federal Government, which has exclusive authority in this maiter. Rather
than. follow that process, the District chose to ignore federal jurisdiction and act on its
own in contravention of well-established judicial and administrative holdings.

D. The District Act Is Expressly Preempted by the Interstate Commerce
Commission Termination Act,

Congress established a federal policy to promote a sound national rail
transportation system “to meet the needs of the public and the national defense.” 49
U.S.C. § 10101(4). Congress has entrusted the Sorface Transportation Board with the
responsibility and authority for ensuring that the national rail transportation system is
sound. 49 U.S.C. § 10501.

As explained above, the question whether the District Act is preempted by the
ICCTA’s express preemption provision, 49 U.8.C, § 10501(b} (see Statutory Addendum),
has been presented to the STB, which bas jurisdiction to interpret the preemptive effect of
its governing statute. Section 10501(b) provides that the jurisdiction of the Board over
“transportation by rail carriers, and the remedies provided in this part with respect to . . .
roules . ., is exclusive,” and further provides that “the remedies provided under this part
with respect to regulation of rail transportation are exclusive and preempt the remedies
provided under Federal or State Jaw.” This preemption provision is “clear and broad,”
and precludes “all state efforts to regulate rail transportation.” Wisconsin Central Lid. v.
City of Marshfield, 160 E. Supp. 24 1009, 1013 (W.D. Wis. 2000); see also CSX

Transportation, Inc. v. Georgia Pub. Services Comni'n, 944 F. Supp. 1573, [581 (N.D.

<36 -
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Ga. 1996) (“1t is difficult to imagine a broader statement of Congress's intent to preempt
state regulatory authority over ratlroad operations.”).

ICCTA preemption has been found even where the statute in question could be
characterized as an exercise of state and local police powers to protect health, safety and
the environment. In City of Auburn v. United States, 154 F.3d 1025 (9th Cir. 1998), for
example, the Ninth Circuit held that the ICCTA preempted state and local environmental
permit laws with respect to construction of a main line. /d at 1029-31. The court
rejected the city’s argument that Congress intended only to preempt state “economic”
regulation of railroads, not “traditional state police power,” sxplaining that there is no
clear line between “economic” regulation and “environmental” regulation: “For if local
authorities have the ability to impose ‘environmental® permitting regulations on the
ratlroad, such power will in fact amount to ‘sconomic regulation’ if the carrier is
prevented from constructing, acquiring, operating, abandoning, or discontinuing a line.”
Id. at 1031. Here, of course, the express purpose of the District Act i3 to prevent CSXT
from operating over its main lines through the District. See also Friberg v. Kansas City
Southern Ry. Co., 267 F.3d 439, 443 (Sth Cir. 2001) (finding Texas anti-blocking statute
that is in effect an economic regulation of railroads to be preempted).

CSXT has argued to the STB that the District Act constitutes an impermissible
attempt to regulate “rail transportation,” which includes routing. '* The Act directly

restricts CSXT’s main line train operations, not only into and through the District itself,

' Whatever overlap there might be among the authority of the STB, FRA, RSPA and
DHS/TSA with respect to routing of shipments of hazardous materials by rail, there is
plainly no gap for state or local direction of rail routing.

R
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but also into and through states throughout the CSXT rail network. Such an attempt 1o
subject train movements to local regulation is clearly preempted by the ICCTA.

E. The District Act Was Not an Authorized Exercise of Legislative Power
Under the Home Rule Act.

The District Act is also invalid because it was passed by the D.C. Council in
violation of the District of Columbia Self-Government and Governmental Reorganization
Act, Pub, L. No. 93-198, 87 Stat. 774 (1973) (as amended) (“Home Rule Act”). The
Constitution empowers Congress “[t}o exercise exclusive Legislation in all Cases
whatsoever, over . . . the Seat of the Government of the United States . . .. U.S. Const.,
art. I, § 8, cl. 17. In the Home Rule Act, Congress delegated to the D.C. Council the
power to “legislat{e] upon essentially Jocal District matters,” subject to “retention by
Congress of the ultimate legislative authority” over the District of Columbia. Home Rule
Act § 102 (D.C. Code § 1-201.02). In passing the District Act, the D.C. Council acted
uitra vires, exceeding the limited legislative powers Congress granted to the Council.

Congress intended to relieve its burden of legislating about “sssentially local™
matters.'* The Home Rule Act provides that “{tlhe Council shall have no authority to . . .
[elnact any act, or enact any act to amend or repeal any Act of Congress, which concerns
the functions or property of the Unitéd States or which is not restricted in its application
exclusively in or 1o the District.” Home Rule Act § 602(a)(3) (D.C. Code § 1-206.02).

Congress did not delegate to the D.C. Council the power to halt or impede the flow of

7 See 119 Cong. Rec. 22,947 (1973) (Senator Eaglewon stating, 1 believe it is not in the
interest of this body, nor is it in the interest of the citizens of the United States we are
elected to represent . . . that the time of the U.S. Senate be spent preparing, holding
hearings, considering and debating matters that are purely local in nature.”).

-38 -
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such security is to pay “such costs and damages as may be incurred or suffered by any
party who is found to be wrongfully enjoined or restrained.” Fed. R. Civ. P. 65(c). As
discussed in Part HI, supra, Defendants would suffer little, if any, injury from the
issuance of emergency injunctive relief that is later overtumed. Plaintiff therefore
respectfully requests that the Court require only 2 modest security in this case.

CONCLUSION

For the foregoing reasons, Plaintiff CSXT respectfully requests that the Court
grant Plaintiff’s motion for a preliminary injunction, pending the Court’s final review on
the merits, enjoining the implementation and enforcement of the District Act or any
variation of that Act that secks to prohibit in the longer term the transportation within the
District of Columbia of materials that may lawfully be transported m interstate commerce
in accordance with federal regulations.

Respectfully submitted,

Dated: February 22, 2005 {5/ Mary Gabriclle Sprague

Ellen M. Fitzsimmons Irvin B. Nathan (D.C. Bar No. 090449)

Peter I. Shudiz Mary Gabrielle Sprague (D.C. Bar No. 431763)
Paul R. Hitcheock Kathryn E. Taylor (D.C. Bar No. 486564)

CSX TRANSPORTATION, INC. ARNOLD & PORTER LLP

500 Water Street 555 Twelfth Street, N.'W.

Jacksonville, FL 32202 Washington, D.C. 20004-1206

{904) 359-3100 (202) 942-5000

{202) 942-5999 (facsimile}

Attorneys for Plaintiff CSX Transportation, Inc.
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Law Departmert

500 Water Street

Speed Code J-150

TRANSPORTATION Jacksomville, FL 32202

PAUL R. HITCHCOCK TELEPHONE (304) 359-1182

Associate General Counsel - Regulatory EAX (904) 368-7518
Admitted in Ohio )

Not Admitted [n Florida Paul Hitcheock com

May 31, 2006

Via Facsimile No. 914-390-4152

The Honorable Colleen McMahon
Judge of the United States District Court
Southern District of New York

United States Courthouse, Room 533
300 Quarropas Street

White Plains, NY 10601

Re:  Buffalo Southern Railroad, Inc. v. Village of Croton, ¢t al
Case No. : 06 CIV 3755

Dear Judge McMahon:

I have just finished reviewing a copy of a letter to Your Honor from Mr. McManus dated
May 30, 2006, In that letter, he states: “The only conclusion that can be drawn from the
above facts is that A&P’s actions on behalf of the Village Defendants led CSX to withhold
the Coastal rail cars from BSOR.” Given that CSXT provides line haul transportation to
and from the New York area, and must be involved in the movement of any rail cars to or
from the siding at Croton, I have found it appropriate to have discussions with attorneys
for both parties. T hope that you will not consider it inappropriate for CSXT to address
conclusions contained in Mr. McManus® letter in a similar fashion.

The purpose of this letter is to assure you that CSX Transportatiorg Inc. has reached all
decisions about this matter independently and has not been influenced in the slightest by
the actions of the Village or its counsel. .

Let me explain the difficult situation in which CSXT finds itself.

When it first came to my attention that the Buffalo Southern, a short line railroad
operating in the Buffalo, NY area, was taking the position in legal documents filed with
this Court that it was operating as a common carrier by rail on the siding at Croton, NY ~
without so much as filing papers with the US Surface Transportation Board (STB) — I was
frankly surprised. In 29 years of practice before the STB and its predecessor, the
Interstate Commerce Commission, it has always been my view that to have common
carrier status, an operator of a railroad must be certificated by the agency to operate a
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“ling of railroad.” (Carriers operating prior to 1920 were grandfathered.) An entity moving
freight cars from one position to another on an exempt industrial siding is not engaged in
common carriage by rail. It is merely an industrial switching operation which is entitled to
none of the rights (and none of the many obligations) of a carrier operating a line of
railroad. To my knowledge, the position urged by lawyers for Buffalo Southern is without
precedent, and I do not expect it would be upheld by the STB.

Further militating against the position that Buffalo Southern is asking CSXT to accept is
the past history of operations on this track. The sidetrack in question has long been
regarded as an industry sidetrack, not a line of railroad. An industry sidetrack is a piece of
track that connects to the line haul or local switching railroad. It is typically located on a
shipper/receiver’s property, sometimes an industrial park. The common carrier providing
service to the customer enters into a sidetrack agreement with the customer or owner of
the track with supplementary agreement with the actual shipper/receiver, if different. The
sidetrack agreement defings responsibilities for, inter alia, liability, maintenance, and
clearances to ensure cars do not collide with obstacles as they are moved along the track. I
understand that CSXT or its predecessor, Conrail, entered into an industrial sidetrack
agreement at some time in the past with a non-railroad entity at this location.

In deciding how to address these questions, CSXT must make its best assessment of the
legal status claimed and act in a way that it believes is consistent with the policies and
precedents of our regulator, the STB. Accordingly, when I learned that Buffalo Southern
was demanding to be treated by CSXT as a rail carrier with rights of interchange under the
ICC Termination Act administered by the STB (ICCT Act), I concluded that there was no
basis for CSXT to recognize that alleged status absent some direction from the STB or
this Court.

CSXT does not have an “interchange” with the Buffalo Southern at Croton. An
interchange is created when two carriers agree to hold themselves out to the public and to
the rest of the rail industry as conducting a set of well-understood relationships at a
location, An agreement to establish an interchange is manifested by recording the fact
with Railing, a wholly owned subsidiary of the Association of American Railroads. Railinc
maintains the industry’s computer reference files which are used by all railroads as a basis
for their computer systems to process shipping instructions and for many other purposes.
(The STB can order the creation of an interchange or its cancellation; neither party can
unilaterally create an interchange or unilateratly cancel one.) The act of CSXT in
delivering or picking up cars from a sidetrack at Croton does not constitute interchange of
traffic between two carriers.

CSXT accordingly does not have an interchange agreement with Buffalo Southemn
regarding the track at Croton, Rail carriers enter into interchange agreements which
identify the tracks on which cars will be left, define liability as between the parties, and
otherwise govern the details of conducting interchange. AAR “Interchange Rules” do not
govern processes and rights for interchange of traffic — they govern the repair and
maintenance of freight cars that are interchanged among railroads.



JUN @1 2086 95:81 FR LAW DEPT-CSK-BUS GRF 9843597518 TO 912127151399 F.24.84

CSXT does not gain anything from holding cars in its yard awaiting resolution of the
Buffalo Southern’s status. I did offer to Buffalo Southern’s counsel in our call of the 25th,
to hold a discussion of the possible ad hoc handling of the three cars in a threc-way
conversation among CSXT, Buffalo Southern and the STB’s Office of Compliance and
Enforcement. That offer was not accepted by them at that time. I renew that offer here.
Alternatively, and Buffalo Southern’s attorneys did react favorably to this suggestion, I
offered to prepare an industrial sidetrack agreement(s) among CSXT and the current
owner(s) or lessee(s) of the track in question, with appropriate reservations of rights and
legal positions. That is to say, if an agreement governing the customary elements ofa
sidetrack agreement(s) can be reached among the appropriate parties, CSXT is prepared
to deliver the cars in question, without requiring or expecting Buffalo Southern to waive
any legal arguments it wishes to pursue before this court or the STB. On the very next
business day following that conversation I engaged outside counsel to begin preparing
such a document(s). CSXT will continue to pursue this avenue.

CSXT’s physical connection with the track at Croton is by way of certain operating rights
over Metro North which give us the right to pick up and deliver to customers there.
CSXT does not anticipate any objection by Metro North should the Court or STB find
that Buffalo Southern is a rail carrier, but neither can CSXT assure anyone that Metro
North will not object,

Let me make clear that CSXT will comply with whatever decision this Court or the STB
makes about Buffalo Southern’s status. CSXT has not sought to intervene in the litigation
on either party’s side. CSXT will treat with Buffalo Southern at Croton as a common
carrier entitled to interchange rights if that is the decision. That decision will impose
certain obligations on CSXT under the ICCT Act and STB rules, and we will abide by
them. If the decision is that Buffato Southern’s operation is an industrial switching
function, CSXT is prepared to enter into sidetrack agreement(s) and to transport freight to
and from the customers at that location. Pending a final decision, CSXT will continue to
progress the interim arrangements discussed above — a sidetrack agreement(s) with
reservation of rights and positions.

Very truly yours,
Paul R. Hitchcock
PRH/pkw
o Mr. John T. McManus, Facsimile No, 518-432-0086

Mr. Michael Gerard, Facsimile No. 212-715-1399
Mr. James Howard, Facsimile No, 617-886-9324

sk TOTAlL PAGEF. Ad ok
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FACSIMILE TRANSMISSION

TRANSMIT TO: Telephone No. Facsimile No.

The Honorable Colleen McMahon ‘ 914.390-4152
Judge of the United States District Court
Southern District of New York

CC: Mr. John T. McManus 518-432-0086
Mr. Michael Gerard \/ 212-715-1399
Mr. James Howard 617-886-9324

RE: Buffalo Southern Railroad v. Village of Croton-on-Hudson, et al.

Case No.; 06-ClV 3755

PLEASE NOTE -- THIS WAS FAXED TO YOU ON WEDNESDAY,

MAY 31, 2008, BUT WE HAVE RECEIVED FAX NOTICE THIS MORNING
THAT THE FAX DID NOT GO THROUGH TO YOU. WE REGRET ANY
ANY INCONVENIENCE.

ALSO BEING SENT TO Warianne Stecich 914-674-3688
as back-up for Mr. Gerard.

FROM: Paul R. Hitchcock
Associate General Counsel - Regulatory
Law Department
Telephone: 904 /358-1192
Facsimile: 904 / 358-7518

DATE: June 1, 2006
NUMBER OF PAGES, INCLUDING COVER: 4

THIS MESSAGE IS INTENDED FDR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH (T IS
ADDRESSED, AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL, AND EXEMPT
FROM DISCLOSURE UNDER APPLICABLE LAW, IF THE READER OF THIS MESSAGE 1S NOT THE
INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE
MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPYING OF THIS INFORMATION IS STRICTLY PROHIBITEDR, [F YOU HAVE
RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE AND
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA U5, MAIL. THANK YQU,

If re-ransmission is required, please call Peggy Wilson at 904-359-17186,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BUFFALO SOUTHERN RAILROAD Inc.,
Plaintiff,
- against - 06 Civ. 3755 (CM)

VILLAGE OF CROTON-ON-HUDSON; GREGORY /.
SCHMIDT, as Mayor of the Village of Croton-on-Hudson;
DANIEL O’CONNOR, P.E., as Engineer and Building

Inspector for the Village of Croton-on-Hudson; RICHARD F.
HERBEK, as Manager of the Village of Croton-on-Hudson;
THOMAS P. BRENNAN, as Trustee on the Village Board of
Trustees; CHARLES A. KANE, as Trustee on the Village Board
of Trustees; ANN GALLELLI, as Trustee on the Village Board

of Trustees; LEO A. W. WIEGMAN, as Trustee on the Village
Board of Trustees; CHRIS KEHOE, as Member of the Village
Planning Board; VINCENT ANDREWS, as Member of the
Village Planning Board; FRANCES ALLEN, as Member of the
Village Planning Board; ROBERT LUNTZ, as Member of the
Village Planning Board; KATHLEEN REIDY, as Member of
Village Zoning Board of Appeals; RHODA STEPHENS, as
Member of Village Zoning Board of Appeals; RUTH WAITKINS,
as Member of Village Zoning Board of Appeals; WITT BARLOW,
as Member of Village Zoning Board of Appeals; and PAUL
ROLNICK, as Member of Village Zoning Board of Appeals,

Defendants.

e X

DECISION AND ORDER GRANTING PLAINTIFF’S
MOTION FOR A PRELIMINARY INJUNCTION

McMahon, J.:
Introduction
Plaintiff is a common carrier by rail in western New York. In March 2006, it entered into

a lease for the property located at 1A Croton Point Avenue in Croton-on-Hudson (“the Yard™).



Plaintiff’s stated intention is to use the site to expand its business to the Westchester area by
converting it into a transloading facility (a site where the contents of rail cars are loaded and
unloaded).

For many years prior to 2006, the Yard housed a controversial recycling and waste
management center. The Village of Croton-on-Hudson has been involved in litigation against a
number of enterprises who own or have operated out of the Yard, including Greentree Realty
(the owner), Northeast Interchange Railway, and Metro Enviro Transfer LLC. Plaintiff’s lease
was signed only a month after the Village Board commenced consideration of the possible
condemnation of the site via its power of eminent domain.

And only weeks after two key events — a decision by a Justice of the New York State
Supreme Court enjoining waste transfer operations on the site without the Village’s consent, and
the Village’s announcement that acquisition of the site was financially feasible — Plaintiff (whose
existence and lease were theretofore unknown to Village officials) filed a complaint in this
Court, seeking to enjoin the Village from commencing any eminent domain proceeding and from
enforcing other local zoning and building requirements, on the grounds that the Interstate
Commerce Commission Termination Act of 1995 preempted all state and local regulation of the
site while it is being used in transportation by rail carrier.

The Village contends that plaintiff is not entitled to an injunction, because BSOR has not
applied for, let alone acquired, the necessary certificates from the federal Surface Transportation
Board that would allow the Yard to be used for common carriage rail operations.

For the reasons set forward below, plaintiff’s motion is granted, on conditions set forth

below.



Facts

The Yard is a triangular parcel of land approximately ten acres in size. It is bounded by
property of Metro-North Railroad to the west, by property owned by Croton-on-Hudson and
New York State Route 9 to the east, and by privately held land to the north. Affidavit of Albert
Feasley, Ex. A. The Yard contains a spur of dead-end track, 1600 feet in length, that intersects a
main line of track passing through town at the edge of the Yard. Id. The main line is owned by
CSX, a larger rail carrier. Feas. Aff. 4] 3, 12. The Yard also contains a warehouse facility that is
connected to the spur, which allows the spur to be used for unloading the contents of rail cars
onto trucks and vice versa (termed a “transload facility”), several storage yards, a one-story
office building, a parking lot, and small areas of land used for drainage and storing debris.

Since 1979, the Yard has been zoned “L-1" under the Village Zoning Law — permitting
“Light manufacturing, assembly, converting, altering, finishing, cleaning or any other processing

or storage of products.” Zoning Code § 230-18B(2).

A. History

In the 1970s and 1980s, the Yard was owned by a series of private individuals, who used
it as a construction yard, a lot for storir;g sand, and a truck repair depot.

Since at least 1984, the Yard has been used by successive owners and lessees as a waste
transfer station and wood recycling center. Each was required to get a permit from the Village to
operate the Yard as a waste storage facility.

In 1997, the Yard was sold to Greentree Realty, Inc., who in turn leased it to Metro

Enviro LL.C. One year later, on May 4, 1998, Metro Enviro LLC received a permit from the



Village to operate a recycling center there. Affidavit of Marianne Stecich 4 10. Over the next few
years, Metro Enviro allegedly violated several conditions of the permit, such as accepting more
than the permitted amount of waste and failing to adequately train employees. Id. ] 10-11; see

also Matter of Metro Enviro Transfer, LLC v. Village of Croton-on-Hudson, 5 N.Y.3d 236, 239,

800 N.Y.S.2d 535 (2005). In 2001, when the permit expired, the town undertook an extensive
review of the site and Metro Enviro’s operations there. On January 27, 2003, the Village Board
voted not to reissue the permit. Stec. Aff. § 11.

Metro-Enviro LLC sought an Article 78 review of the Village's decision in the Supreme
Court in Westchester County. Justice Francis Nicolai ultimately found in favor of the company
and ordered the Village to issue the permit. On appeal, the Second Department overturned Judge

Nicolai’s decision and upheld the Village’s determination. Matter of Metro Enviro Transfer,

LLC v. Village of Croton-on-Hudson, 7 A.D.3d 625 (2d Dept. 2004), aff’d 5 N.Y.3d 236, 800

N.Y.S.2d 535 (2005).

| On July 18, 2003, the Village passed a resolution prohibiting Metro Enviro’s facility
from accepting new waste — essentially halting its operations. Stec. Aff. 4 14. Greentree Realty
LLC {owner of the Yard) and Metro Enviro Transfer LLC (successor to Metro Enviro LLC)
sought to enjoin enforcement of the resolution, on the grounds that the use of the Yard as a
recycling center was a prior non-conforming use under the Zoning Code. Justice Nicolai denied

Metro Enviro’s motion for a preliminary injunction. See Greentree Realty LLC v. Village of

Croton-on-Hudson, No. 11872/05 (Westchester Cty. Sup. Ct. August 25, 2005).

Around the same time, a separate but related entity, Northeast Interchange Railway LLC

(*“NIR™), reached an agreement to take over Metro Enviro’s lease and operations and begin its



own waste management and recycling operation from the Yard. It applied to the New York State
Department of Environmental Conservation and to Westchester County for permits to handle
solid waste. Stec. Aff. § 22. In December 2005, these permits were granted, along with a permit
allowing the operation of a waste processing facility in the Yard. Stec. Aff. § 25.

NIR also filed a Notice of Exemption Transaction with the federal Surface Transportation
Board (“STB™) seeking STB approval to operate as a common carrier by rail over the 1600-foot
stretch of track in the Yard. Stec. Aff. Ex. 4. Prior to this point, there is no evidence of the
Yard’s being used in this fashion; the state court decisions dealt only with the site of a recycling
center.

The Village opposed NIR’s application, leading the STB to stay the effectiveness of

NIR’s Notice of Exemption.' Northeast Interchange Ry., STB Fin. Docket No. 34734 (S.T.B.

August 5, 2005). After additional review, NIR’s Notice of Exemption was formally rejected. The
STB held that the abbreviated review procedures available in notice of exemption proceedings
were inappropriate for the substantial scope of NIR’s request (NIR never previously having

engaged in common carrier operations). Northeast Interchange Ry., STB Fin. Docket No. 34734

(S.T.B. November 17, 2005). NIR was granted leave to resubmit a full application or a formal
petition for exemption. 1d.

On February 6, 2006 — apparently before any such application was made — the Village of
Croton-on-Hudson commenced public hearings pursuant to New York Eminent Domain

Procedure Law § 201, to begin consideration of condemning the Yard. The Village’s stated

! Notices of Exemption before the STB, as a procedural matter, become effective if they
are not affirmatively stayed. See Stec. Aff., Ex. 6 at 2.

-5-



intent was to use the property for municipal office space and as a storage lot for salt, sand, and
municipal vehicles. Stec. Aff. 9 30, Opp. at 3. The Village commissioned an appraisal of the
site, to ascertain what a fair acquisition price would be.

On March 3, unbeknownst to the Village, R.S. Acquisition Inc., as lessee of the property
from Greentree, subleased the site to plaintiff. See infra.

In April 2006, Judge Nicolai issued an injunction in favor of the Village, prohibiting
NIR’s proposed use of the Yard as a waste transfer station without the appropriate Village

permits. Decision, Village of Croton-on-Hudson v. Northeast Interchange Ry. LLC & Greentree

Realty. LLC. No. 22176/05 (Westchester Cty. Sup. Ct. April 27, 2006). Plaintiff’s existence was
still a secret, so it was not a party to that proceeding.

On or around April 18, 2006, the town released the results of its appraisal of the site,
which indicated that the site could be acquired for approximately $5 million, a “doable number”

according the Village Mayor, Gregory Schmidt. Robert Marchant, Buyout of Croton Waste

Facility Estimated to Cost $5M, Journal News, April 18, 2006.

To date, the Village has not made a final decision on whether to acquire the Yard. Stec.
AfY. 9 33. The entry of a temporary restraining order by this court has, of course, stayed the
running of the 90 day period after the public hearing within which the Village is statutorily

require to publish its determinations and findings pursuant to N.Y. EDPL § 204.

B. Buftfalo Southern Railroad
Buffalo Southern Railroad (BSOR) is a common carrier by rail in western New York,

engaged in the transportation of freight. Affidavit of Albert Feasley, 9 3. It owns a stretch of



track near Buffalo, and it has entered into “interchange agreements” with other rail carriers
allowing it to ship freight by rail across the state. It is designated as a Class III rail carrier by the

STB, which means that it has annual revenues of under $20 million. Id. § 2; see also 49 C.F.R. §

1201 1-1. BSOR avers that it has not heretofore transported solid waste as a regular part of its
business.

On March 3, 2006, one month after the Village started investigating the possibility of
eminent domain, BSOR leased the Yard from RS Acquisition Co., which in turn had leased it
from Greentree. Feas. Aff. Ex. B. NIR, the prior tenant, had apparently abandoned its interest in
the Yard, although when and how it did so is unexplained. BSOR’s stated purpose for acquiring
the Yard was to expand its service area from western New York to the Westchester area. Id. 4
10. It now holds itself out as a common carrier at the Yard, including offering transloading and
switching services there. Id. § 11. It has never sought STB approval to operate as common
carrier at or from the Yard, and alleges that it need not do so.

Plaintiff has commenced some operations in the Yard, though they have been minimal to
date.” On March 30, 2006, it permitted CSX to use the Yard to load 14 rail cars for shipment via
CSX tracks. Second Affidavit of Albert I"easley, 99 5, 9. Coastal Distribution LLC, a
construction firm, has signed an agreement with BSOR for the shipment of construction
materials from western New York to Westchester, to be offloaded in the Yard. Affidavit of
Joseph Rutigliano, 9 6-7. At least one other enterprise, Hanson Aggregates Inc., has expressed

interest in using common carrier services at the Yard once the legal status of the Yard is

* According to nearby observers, there is no staff or train traffic at the Yard on weekdays.
Affidavit of Charles Kane, 99 6-7.
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resolved. Affidavit of Daniel M. Mechan, § 8.
As of the date of this opinion, plaintiff has not reached an interchange agreement with
CSX, the owner of the main rail line through town.? 2d Feas. Aff. § 4. Absent such an agreement,

BSOR’s carriage of freight starts and stops within the confines of the Yard.

C. The Instant Action

On May 17, 2006, BSOR filed suit against the Village of Croton-on-Hudson and various
Village employees, seeking to enjoin the Village’s incipient eminent domain proceeding and to
bar the enforcement of Village regulations against the Yard. BSOR claims that both the
Interstate Commerce Commission Termination Act, 49 U.S.C. §§ 10101-11908 (2000) (*the
ICCTA”) and the dormant Commerce Clause preempt state action against BSOR’s operations.

Until the filing of this lawsuit, the Village was unaware that BSOR had leased the Yard.
Stec. Aff. 9 5. To date, the Village has not attempted to enforce any Village regulation against
the Yard. Id.

On May 24, 2006, BSOR attempted to ship three rail cars containing building materials
for Coastal LLC to the Yard. When the cars arrived at the CSX-owned track, CSX refused to

deliver the cars to the Yard because plaintiff had no interchange agreement with CSX. Letter

’ An interchange agreement is an agreement between two rail carriers agreeing to offer
joint common carrier services at a given location. Even absent an interchange agreement, BSOR
asserts that CSX is nonetheless obliged to accept BSOR shipments under its statutory obligation
as a common carrier (49 U.S.C. § 11101) and under the terms of the Association of American
Railroads (AAR) Interchange Rules. 2d Feas. Aff. § 5. CSX contests these assertions. Letter
from Paul Hitchcock dated May 31, 2006 at 2.



from Peter McManus Dated May 30, 2006, at 1-2.*

Discussion
In order to obtain a preliminary injunction, an applicant must show (1) that s/he is likely
to suffer irreparable injury if such relief is denied and (2) there is either a likelihood of success
on the merits or sufficiently serious questions going to the merits to make them a fair ground for
litigation, with a balance of hardships tipping decidedly in the applicant’s favor. See In re Feit &

Drexler, Inc., 760 F.2d 406, 415 (2d Cir. 1985).

Additionally, where, as here, a private party seeks to enjoin enforcement of state power,
the public interest must be balanced against the private interest asserted by the plaintiff. Brody v.

Village of Port Chester, 261 F. 3d 288 (2d Cir. 2001).

* This Court has received a letter dated May 31, 2006, from CSX’s general counsel Paul
Hitchcock, regarding this incident. Counsel asserts that, in his opinion, “There is no basis for
CSX to recognize [BSOR’s] alleged status [as a common carrier by rail at the Yard] absent some
direction from the STB or this Court.” Letter from Paul Hitchcock Dated May 31, 2006 at 2.
According to counsel, common carrier status requires certification from the STB; BSOR’s
current operations at the Yard are no more than “industrial switching” operations. Id. at 1-2.
CSX is presently willing to deliver these three cars on an ad hoc basis if the STB grants its
permission for such an arrangement. Alternatively, it will enter into something called a
“sidetrack agreement,” without prejudice to BSOR’s legal position, pending resolution of its
status. Id. at 3. Notwithstanding its belief that BSOR requires STB authorization, CSX states that
it does not seek to intervene in this matter and will abide by the ultimate decision of this Court
regarding BSOR’s operations. Id.

As stated at oral argument, the Court credits CSX’s assertion that it is a neutral third
party and that the actions described in the text were not dictated by the Village. Given the
possibility of third party liability for aiding and abetting violations of Chapter 109 of the ICCTA
(see below), CSX’s position is perfectly understandable and is in its self-interest. Plaintiff’s
hypothesis of a “conspiracy” between CSX and the Village is simply not credible.



A, Irreparable Injury

BSOR contends that the Village’s eminent domain proceedings against the Yard would
foreclose BSOR’s ability to do business in the area entirely. Furthermore, it asserts that any
delay in its operations would cause the loss of potential business and customer goodwill,
including its arrangement with Coastal LLC. Such factors have been held to constitute

irreparable injury in an analogous case. Coastal Distribution LL.C v. Town of Babylon, No. 05

Civ. 2032, 2006 WL 270252, *3-4 (E.D.N.Y. Jan. 31, 2006).

B. Likelihood of Success on the Merits

Plaintiff’s principal argument is that the 1.C.C. Termination Act (“ICCTA”) preempts any
action that might constitute state or local regulation of a common carrier by rail. The ICCTA, in
relevant part, vests exclusive jurisdiction over “transportation by rail carriers,” which includes
the yards and facilities used by such carriers in providing rail transport, in the federal Surface

Transportation Board.’ 49 U.S.C. § 10501(b)(1) (2000). It further gives the STB exclusive

> Section 10501 states in full:
The jurisdiction of the Board over—

(1) transportation by rail carriers, and the remedies provided in this part with respect to
rates, classifications, rules (including car service, interchange, and other operating rules),
practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks, or facilities, even if the tracks are located, or
intended to be located, entirely in one State,

is exclusive. Except as otherwise provided in this part, the remedies provided under this
part with respect to regulation of rail transportation are exclusive and preempt the
remedies provided under Federal or State law.
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Jjurisdiction over “the construction, acquisition, operation, abandonment, or discontinuance of
spur, industrial, team, switching, or side tracks, or facilities.” 49 U.S.C. § 10501(b)(2) (2000).

In Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 645 (2d Cir. 2005), the Second

Circuit held that the ICCTA preempted the enforcement of local zoning ordinances against a rail
carrier seeking to construct a rail yard on land abutting a line of track. “The plain language of
section 10501 reflects clear congressional intent to preempt state and local regulation of integral
rail facilities.” Id. However, the court held that local authorities may continue to exercise
“traditional police powers,” provided that:
the regulations protect public health and safety, are settled and defined, can be obeyed
with reasonable certainty, entail no extended or open-ended delays, and can be approved
{or rejected) without the exercise of discretion on subjective questions.
Id. at 643. “Electrical, plumbing and fire codes, direct environmental regulations enacted for the
protection of the public health and safety, and other generally applicable, non-discriminatory
regulations and permit requirements would seem to withstand preemption.” Id

It is against the backdrop of Green Mountain that I consider this application for

injunctive relief.

1. Local Regulation of the Yard, Including The Exercise

of the Power of Eminent Domain, Is Preempted by the ICCTA.

According to plaintiff, the Village’s exercise of its eminent domain power against the
Yard is barred by the terms of section 10501. What case law there is on the matter supports this

argument: the [CCTA has been held to preempt eminent domain proceedings where the state

49 U.S.C. § 10501(b) (2000).
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action would “prevent or unreasonably interfere with railroad operations.” Maumee & W. R.R.

Corp., STB Fin. Docket No. 34354 (S.T.B. March 3, 2004); accord Dist. of Columbia v.

109.205.5 Square Feet of Land et al., No. Civ.A. 05-202, 2005 WL 975745, *3 (D.D.C. Apr. 21,
2005). Even state action couched as an effort to protect the health and safety of local residents is

preempted by the broad scope of federal preemption in this area. See Wisc. Cent. Ltd. v. City of

Marshfield, 160 F. Supp. 2d 1009 (W.D. Wisc. 2000).
The Village contends, correctly, that whether a certain state action is preempted requires

a fact-specific inquiry. However, under the standard set out in Maumee and District of Columbia,

there is no question that the Village’s intended exercise of its eminent domain power exceeds
what is permitted under the ICCTA. The Village is threatening to acquire the entire parcel of
land in fee simple. It is not looking for an easement over some small area, as was the case in

District of Columbia. Given that the use of the Yard as a transloading facility requires at least a

portion of the ten acre tract — the 1600-foot spur of track, the offloading facility itself, storage
facilities, roads, and parking — acquisition of the entire parcel by eminent domain would plainly
interfere with BSOR’s operations,

Dakota, Minn. & E. R.R. Corp. v. South Dakota, 236 F. Supp. 2d 989, 1005 (D.S.D.

2002), rev'd on other grounds, 362 F.3d 512 (8th Cir. 2004), does not compel a different result.
That case stands only for the proposition that a state may delegate its eminent domain authority
to a federally regulated railroad without running afoul of the ICCTA. However, it says nothing
regarding federal preemption of state eminent domain action against railroad property.

Were the Village to acquire the entire site under New York’s Eminent Domain

Procedures Law, (N.Y. EDPL §§ 101-709), it would interfere with BSOR’s operation of a rail
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facility on the site. The exercise of the power of eminent domain against the Yard is thus

preempted by the ICCTA as it is currently on the books. See p. 21 infra.

Plaintiff also asks for an injunction halting the enforcement of Village “zoning laws,
permitting and pre-clearance requirements, and other local ordinances and regulations™ that
could interfere with its operations the Yard.

The Second Circuit has plainly held that a municipality’s zoning and pre-construction
permit ordinances cannot be enforced against facilities for transportation by rail. See Green
Mountain, 404 F.3d at 640. It has also held that neutral health and safety rules that can be
enforced without any exercise of discretion (like fire safety codes) are enforceable in spite of
STB preemption. Id. at 643.

As the Village points out, it has not yet attempted to enforce any permit or zoning
regulations against BSOR. Its sole concern to date has been halting recycling and waste
management operations at the Yard. However, because the Village’s ability to i‘egulate the site is

limited by the contours of Green Mountain, an appropriate injunction would bar enforcement of

any local law or regulation except those that “protect public health and safety, are settled and
defined, can be obeyed with reasonable certainty, entail no extended or open-ended delays, and
can be approved (or rejected) without the exercise of discretion on subjective questions.” Id.
What those exceptional regulations might be would no doubt have to abide the Village's attempt

to exercise its authority over the Yard, and this Court will not try to predict how the Village

might choose to do that.

2. The Legality of BSOR's Operations Does Not Affect Federal Preemption

13-



The Village acknowledges STB preemption and the Second Circuit’s decision in Green
Mountain. But it argues that preemption does not apply in this case, because BSOR’s operations
as a common carrier by rail at the Yard are unlawful unless the STB grants plaintiff a license (in
the form of a certificate pursuant to 49 U.S.C. § 10902) to operate as a common carrier in
Westchester County.

BSOR, for its part, contends that (a) its operations are in compliance with the ICCTA,
and (b) even if they were not, the ICCTA still preempts local authority over the tracks and their
associated buildings and other facilities in the Yard.

BSOR’s argument about the legality of its operations presents an interesting, if not
entirely novel, question, one that is probably best resolved by the agency in charge of the
nation’s rail system: the Surface Transportation Board.

BSOR’s contention that the Village’s argument is irrelevant to the application of ICCTA
preemption, however, is a question of law — one that no other case addresses, as far as I know,
but a question of the sort that is ordinarily resolved by courts, not administrative agencies.

I conclude that BSOR is likely to prevail on the issue of whether ICCTA preemption
applies, because the question about the legality of its operation does not affect the STB’s
exclusive jurisdiction over the site under § 10501 of the ICCTA. I thus reject the Village’s
argument that preemption is dependent on the legality of BSOR’s operation.

a. Whether or Not It Is Operating Legally, BSOR Is a “Rail
Carrier” Within the Meaning of the ICCTA, So ICCTA
Preemption Applies.

Section 10501 gives the Board exclusive jurisdiction over “transportation by rail carriers”
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discontinuance of spur...or side tracks, or facilities, even if the tracks are located.....entirely in
one State.” 49 U.S.C. § 10501(b) (2000).

Both parties agree that, for the ICCTA’s preemption provisions to apply, BSOR must be
a “rail carrier” that provides “transportation.” And both parties agree that, if BSOR is a rail
carrier engaged in the provision of transportation, then the ICCTA preempts local regulation of
plaintiff’s facilities.

“Transportation™ is “the movement of passengers or property, or both, by rail.” 49 U.S.C.
§ 10102(9) (2000). For reasons best known to the drafters of the law, the term “transportation”
also includes certain things used in the “movement of passengers or property... by rail,”
including “yards, property, and facilities.” Id. The Yard itself is plainly a “yard [or] facility”
used for the transportation of property, which means it falls under the definition of
“transportation.” Id.

Under the ICCTA, a “rail carrier” is simply a “a person providing common carrier
railroad transportation for compensation, [excluding local mass transit operations].” 49 U.S.C. §
10102(5) (2000). Under the literal terms of that definition, BSOR is a rail carrier. Indeed, it is
classified as a Class 11 Rail Carrier by the STB. It provides common carrier railroad
transportation for compensation in Buffalo and its environs. And it holds itself out as providing
common carriage — and if the evidence is to be believed, it has on one or two occasions provided
common carriage — in Westchester County. Therefore, it is a rail carrier.

The provisions of § 10501(b) are clear enough, and they clearly apply to the operations of
arail carrier. There would seem to be ncthingj more to be said.

But the Village nonetheless contends that the preemption provisions of § 10501(b) do not
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because BSOR’s provision of common carriage out of Croton-on-Hudson is unlicensed, and
therefore illegal. That, it argues, means that BSOR is not really a “rail carrier” — at least, not in
this part of the world.

The argument goes something like this: Chapter 109 of the ICCTA (Licensing) provides
that a, “Class III rail carrier providing transportation subject to the jurisdiction of the Board may
acquire or operate an extended or additional rail line under this section only if the Board issues a
certificate authorizing such activity.” 49 U.S.C. § 10902(a) (2000) (Emphasis added). BSOR is
indisputably a Class IlI rail carrier, and it has not previously been authorized to provide service
in Westchester County. The Village argues that BSOR’s proposed operation is an attempt to
acquire or operate an “extended or additional rail line” without first obtaining the necessary
operating authority. Until it obtains that authority, it cannot provide common carriage, so it is not
a “rail carrier” within the meaning of the ICCTA and its facility is not within the STB’s
exclusive jurisdiction.

BSOR responds in two ways. First, it argues that the legality of its Croton operation is
irrelevant to the issue of STB preemption over the site. Second, plaintiff contends that the
Village is wrong: it did not need to seek approval or obtain any certificate from the STB before
commencing operations; neither did it need to file a notice of exemption, as NIR did (without
success). BSOR relies on an exception (not an exemption) to § 10902(a): 49 U.S.C. § 10906,
which states, “The Board does not have authority under this chapter over construction,
acquisition, operation, abandonment, or discontinuance of spur, industrial, team, switching, or

side tracks.” BSOR contends that the 1600 feet of track in the Yard is a “side” or “spur” track,
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and so its operation in Croton is not considered to be an “extended or additional line.”®

The Village insists that the question about the legality of what BSOR is doing in Croton-
on-Hudson must be resolved before this court can decide whether plaintiff is a “rail carrier” and
so is likely to succeed on the merits of its application for injunctive relief. And the Village
asserts that the preferred procedure for resolving that question is to refer the issue to the STB and
to stay this action until the STB issues a ruling.

If the legality of BSOR’s new Croton operation were germane to the reach of section
10501, T would without hesitation refer this matter to the STB. Certainly someone should look
into whether BSOR’s Westchester operation requires a certificate of authority, and under the

doctrine of “primary jurisdiction” articulated by the Supreme Court in U.S. v. Western Pac. R.

Co., 352 U.S. 59, 64 (1956), that someone ought to be the Surface Transportation Board.
Determining whether BSOR requires a license to operate in the proposed fashion involves far
more than simply interpreting the statute. The reviewing authority must decide whether an
existing common carrier by rail may expand its base of operations to a new area (which is what

BSOR says that it wants to do) without first obtaining a license from the STB by (1) first

~ ° The parties in this case have taken what at first appear to be contradictory positions:
BSOR, seeking STB preemption of local action, asserts that the STB has no authority over its
operations in the Yard, while the Village contends that preemption does not apply because the
Yard operations are subject to STB authorization, which has not yet been given (or even
requested). These positions arise from the presence of apparently contradictory provisions in the
ICCTA itself: 49 U.S.C. § 10501(b)(2), which vests exclusive jurisdiction over the construction
and operation of side and spur tracks in the STB, and 49 U.S.C. § 10906, which strips the STB of
authority over the same.

One court has squared these two seemingly contradictory provisions. The Seventh Circuit
has concluded that while entities may construct, transfer, or operate side or spur tracks without
STB approval pursuant to 49 U.S.C. § 10906, the STB retains exclusive jurisdiction over those
sites that preempts state or local regulation of such tracks under 49 U.S.C. § 10501(b)(2). United
Transp. Union — 11l. Legislative Bd. v. Surface Transp. Bd., 183 F.3d 606, 612 (7th Cir. 1999).
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acquiring track that would ordinarily be excepted from STB authority because it is “switch™ or
“spur” track, and then (2) contracting with other carriers for interchange rights over trackage
outside its licensed operating area. This involves analysis, not only of the “intended use” of

trackage, see Nicholson v. Interstate Comm. Comm’n., 711 F.2d 364, 367 (D.C. Cir. 1983); but

also of the “purpose and effect”of the proposed arrangement. Texas & Pac. Ry. Co. v. Gulf.

Colo. & Santa Fe Ry. Co., 270 U.S. 266, 46 S. Ct. 263 (1926); Brotherhood of Locomotive

Engineers v. U.S., 101 F.3d 718, 728 (D.C. Cir. 1996). As I learned when I delved (more deeply

than proved necessary) into these matters, these are complicated and arcane questions, on which
the ICC and STB have spoken in the past (albeit not on these precise facts). Clearly, such matters
should be resolved as a matter of national rail policy, not in a piecemeal fashion by unspecialized
district courts.

Additionally, in his highly informative letter to the Court (for which 1 express my
gratitude) the General Counsel of CSX advises the court that the STB also exercises considerable
oversight over interchange and trackage agreements between common carriers, such as the ones
BSOR had told the court it will have to enter into in order to fulfill its common carriage contracts
with Coastal LLC and with any future customers. This factor, too, militates in favor of having
the STB, not me, look into the legality of BSOR’s Croton-on-Hudson operation.

However, | have concluded that these thorny issues need not be resolved in order to
determine this motion. Even if BSOR is operating illegally, the site is subject to exclusive STB
jurisdiction as long as BSOR is providing common carriage by rail.

1 reject the Village’s argument that, if BSOR’s local operation is illegal (because it is

unlicensed), BSOR is not a “rail carrier” for ICCTA purposes in this part of the world. If BSOR
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is required to obtain a license from the STB in order to do what it claims to be doing at the Yard,
then it is a “rail carrier” that is conducting an illegal operation outside of the area where it is
licensed to provide service. But as long as it is providing common carriage for compensation
somewhere — and it is — it is still a “rail carrier” within the meaning of the statute. The Yard is a
“facility” under the statute, and BSOR proposes to “move property by rail” out of Croton. Under
the ICCTA, that is sufficient to trigger STB preemption over both BSOR’s operations and its
facilities.

It actually makes no sense to subject only properly “licensed” rail carriers to STB
jurisdiction. The ICCTA and its predecessor law, the Interstate Commerce Act, were passed in
order to subject all common carriages by rail to federal oversight — and, not incidentally, to
punish any railroad that provided common carriage without complying with the statutory
scheme. If BSOR, a Class 111 rail carrier, is conducting unauthorized common carrier operations
from Westchester County, in violation of Chapter 109 of the ICCTA, the statute itself provides

remedies: a fine of up to $5,000 per violation per day. 49 U.S.C. § 11901(a), see also Gitomer

Aff. § 23. Violations of Chapter 109 (of which sections 10902 and 10906 are part) also carry
civil penalties of up to $5,000 for any person “authorizing, consenting to, or permitting” such
violation. 49 U.S.C. § 11901(c).

The procedure for enforcing such violations, which is set forth in Chapter 117, is for “any
person,” (which would include the Village of Croton-on-Hudson) to file a complaint with the

Surface Transportation Board. 49 U.S.C. § 11701(a) (2000). The Board, upon receipt of a

7 As far as this court is concerned, this third-party penalty statute explains CSX’s
reluctance to do anything that its lawyers believe would violate the ICCTA.
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complaint, may commence an investigation and take “take appropriate action to compel
compliance,” including a civil action for statutory penalties as described above. Id.; see also 49
U.S.C. § 11901(f) (2000). A complaint may be filed by any “person,” including a government
agency, regardless of whether that entity suffered injury due to the alleged violation. 49 U.S.C. §
11701(b) (2000).

Another remedial section of the ICCTA, 49 U.S.C. § 11702, specifically grants the STB
power to seek injunctive relief for violations of Chapter 109 through a civil action. 49 U.S.C. §
11702.

These are the exclusive, Congressionally-mandated remedies for BSOR’s purported
violation of the ICCTA. Significantly, Congress has not vested the federal courts with authority
to impose penalties for a violation of Chapter 109's licensing regulations unless the STB brings a
civil proceeding. Certainly nothing in the ICCTA suggests that a carrier’s violation of the
licensing provisions of that Act renders it and its facilities subject to the jurisdiction of states and
localities, thereby thwarting Congress’ clear intent that rail carrier facilities of all sorts be
created, operated and discontinued only at the behest of the Surface Transportation Board. In
fact, section 10501 clearly states that “remedies provided under this part... preempt the remedies
provided under Federal or State law.” 49 U.S.C. § 10501(b). To put it succinctly, illegal
operations by a rail carrier do not preempt preemption.

Therefore, the purported illegality of BSOR’s operation in Croton-on-Hudson does not
impact the STB’s exclusive jurisdiction over the site — at least, while the “yard or facility” is
under lease to a “rail carrier” that is purporting to provide “transportation” from that site.

Moreover, the “abandonment™ or “discontinuance™ of what clearly appears to be “spur...or side
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tracks, or facilities” would itself be subject to STB jurisdiction, even if the “rail carrier” were not
providing “transportation” to and from the site. 49 U.S.C. § 10501(b)(2) (2000). Accordingly,
the ICCTA preempts the Village’s exercise of eminent domain or other regulatory authority over

the Yard, except to the minimal extent permitted by Green Mountain.

3. The Doctrine of Unclean Hands Does not
Militate Against Entry of an Injunction.

During oral arguments, defendant suggested that plaintiff’s request for equitable relief
should be denied under the “unclean hands™ doctrine,

“The equitable powers of this court can never be exerted in behalf of one who has acted

fraudulently, or who by deceit or any unfair means has gained an advantage.” PenneCom B.V. v.

Merrill Lynch & Co., Inc., 372 F.3d 488, 493 (2d Cir. 2004) (quoting Bein v, Heath, 47 U.S.

228,247 (1848)).

The purported fraud, deceit or unfair means that BSOR employed was not identified with
precision. If it is BSOR’s unlicensed provision of common carriage from Croton, then, as just
discussed, the Village’s remedy lies elsewhere: it should file a complaint with the STB and
trigger the enforcement provisions of 49 U.S.C. §§ 11701-11901.

The very act of leasing the site to a “rail carrier” might also be the unfair means
{although it is hard to see how that open and notorious action could constitute fraud or deceit).
At oral argument, the Village announced its belief that the lease to BSOR was of a piece with
numerous similar transactions that are taking place all over the country when municipalities try
to close down noxious or offensive industrial uses of sites within their boundaries. According to

counsel for the Village, the practice of placing industrial land containing trackage in the hands of
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a real railroad like BSOR - or even an imaginary “railroad” like BSOR’s predecessor, NIR —in
an effort to divest municipalities of the ability to regulate land within their borders has become
so widespread that Congress is convening hearings on the issue, to see whether the [CCTA
requires amending.

If indeed these representations by counsel are true (and it is nothing more than a lawyer’s
representation; there is no evidence in the record of any such widespread practice), then there is
reason for concern, since this Court very much doubts that Congress intended such a result. But
the very fact that Congress is or may be convening hearings to decide whether it should plug a
loophole in the law suggests that, as things stand now, the Village is preempted from
condemning or regulating the site, except by application of neutral health and safety regulations

as permitted by Green Mountain. Taking advantage of loopholes in laws is a time-honored

American tradition. It is not a deceitful or unfair means to an end. And (once again), the
Village’s remedy lies in a venue other than this Court: it can call Senators Schumer and Clinton
and Representative Kelley, and urge them to support an amendment to the ICCTA to correct any

manifest injustice that is being worked by the law’s loose language.

C. The Equities Balance in Favor of an Injunction

As between the parties to this lawsuit, the balance of hardship tips in favor of plaintiff.

BSOR faces a draconian result if the Village condemns the property: it will be forced to
cease operations at the site. The Village has already taken the first step toward condemnation, by
holding a public hearing on the possible condemnation of the site at which the Village’s need for

a new Department of Public Works facility was presented in some detail. N.Y. EDPL §§ 202-203
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(20006). If the Village commences a proceeding under Article 4 of EDPL, the land will almost
certainly be condemned. The present record before this Court indicates that the land is certainly

intended for a constitutionally permissible “public use.” See Kelo v. City of New London, Conn.,

--U.S.--, 125 S. Ct. 2655, 2663 (2005). Provided that this requirement is met, an aggrieved
party’s right of appeal seems limited to the propriety of the condemnation proceedings
themselves. See N.Y. EDPL § 207(c) (2006). And under the EDPL, the municipality holds
nearly all the cards, with any aggrieved party having little right to participate in the initial

determination and limited right to judicial review thereafter. See Brody v. Village of Port

Chester, 434 F.3d 121, 132-33 (2d Cir. 2005). Only intervention by a court early in the
condemnation process can stave off a taking that the Village is determined to make.

On the other hand, a temporary injunction against further takings or regulatory activities
at the site has very little downside for the Village. BSOR asserts that its operations at the Yard
will in fact serve the public interest, by increasing the flow of goods into Westchester county,
and [ can hardly find that an increased flow of goods into Westchester County is NOT in the
public interest.

Plaintiff also asserts that its operations pose no risk to the public health or safety, because
that it is not in the business of transporting hazardous materials. Feas. Aff. § 42. Significantly,
BSOR represented to the Court during oral argument that no shipment of waste materials is
planned. On the record before me, that representation is credible. BSOR is not generally in the
business of carrying such materials and it does not appear to have any necessary permits from
the New York DEC or Westchester County to do so. Counsel has represented to this Court that

plaintiff has no immediate plans to carry such waste. (Admittedly, counsel fudged when asked



whether it would so represent for all time). So there does not appear to be any imminent danger
that waste management or recycling operations, which the state courts have already found
inimical to the health and safety of Village residents, will resume at the Yard. And make no
mistake: whafever the Village says about needing a new public works facility, it is the prevention
of waste transfer (or similar) operations at the Yard — which seemed a distinct possibility as
recently as a year ago — that underlies the Village’s interest in exercising its eminent domain
powers.

I nonetheless acknowledge that the Village has advised the Court that it wants to acquire
the Yard for use as a municipal storage lot for road and sewer trucks, salt, and other such items.
Def. Opp. at 3. A temporary ban on the acquisition of this particular site for that purpose,
however, is of little moment. Croton has apparently been seeking such a site since the mid-
1980s. Id. Only in recent months has it focused on using the Yard for this purpose.

Moreover, in its (understandable) ire at having been blindsided by plaintiff (and its
lessor), the Village revealed to the Court that it would have been willing to discuss a division of
the site between the portions it might need and the part BSOR wanted to use — if only plaintiff
had come to it before commencing a lawsuit. This suggests that the Village may not require the
portion of the property devoted to rail-related uses for its public works operation.

In light of the above, 1 find that the Village’s interest in acquiring the site, while real,
will not be harmed by the issuance of a preliminary injunction. It will work only a short delay in
a process that has taken twenty years to get to this point.

Of course, the public has an interest in prohibiting the provision of unauthorized rail

service. And if, as the Village alleges, BSOR’s proposed “common carriage™ operation out of the
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Yard needs to be licensed, there is a public interest in stopping illegal activity.

But that is a general public interest, not an interest of the Village of Croton-on-Hudson.
And the public’s interest can best be vindicated by appropriate proceedings before the STB — not
by permitting the Village to assert regulatory authority in a circumstance where Congress wants

that authority to rest solely with the STB.

D. Commerce Clause

Plaintiff also contends that it is entitled to relief under the Commerce Clause of the
Constitution, as made actionable by 28 U.S.C. § 2201 (Count II) or 28 U.S.C. § 1983 (Count HI).
The Commerce Clause preempts state regulations that place a disparate burden on interstate
commerce clearly excessive in relation to local benefits. United Haulers Ass’n Inc. v. Oneida-

Herkimer Solid Waste Mgmt. Auth., 438 F.3d 150, 156-57 (2d Cir. 2006).

“It is a fundamental rule of judicial restraint, however, that this Court will not reach
constitutional questions in advance of the necessity of deciding them.” Three Affiliated Tribes of

Fort Berthold Reservation v. World Eng. PC, 467 U.S. 138, 157, 104 S. Ct. 2267 (1984). Where,

as here, plaintiff has prevailed on its first cause of action, there is no need to reach the question

of whether it has stated a valid constitutional claim under the Commerce Clause.

The Terms of the Injunction
Plaintiff’s motion for a preliminary injunction against the Village’s acquisition of the
Yard by eminent domain is granted. However, this injunction is conditioned on (1) BSOR’s

posting of an undertaking with the Court in the amount of $100,000; and (2) BSOR’s continued
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refusal to accept solid waste materials at the Yard.

The setting of a bond requires little or no explanation. Fed. R. Civ. P. 65(c) provides, “No
restraining order or preliminary injunction shall issue except upon the giving of security by the
applicant, in such sum as the court deems proper.” That language has been held to vest “wide

discretion” in the district courts to set the bond amount. Doctor’s Assoc¢’s, Inc. v. Stuart, 85 F.3d

975, 985 (2d Cir. 1996). It is the determination of this Court that $100,000 is an amount
sufficient to redress any possible harm to the Village as a result of the injunction’s dela): in the
condemnation of the site.

The other condition I am setting on the preliminary injunction requires more fulsome
comment. A district court, in the exercise of its equity powers, may “impose conditions requiring
maintenance of the status quo.... when the injunctive powers of the court are invoked and the

conditions are necessary to do justice between the parties.” Brotherhood of Locomotive

Engineers v. Missouri-Kansas-Texas R. Co., 363 U.S. 528, 531-32, 80 S. Ct. 1326 (1960);

accord U.S. v. Bedford Assoc’s, 618 F.2d 904, 914 (2d Cir. 1980).

Without question, the “status quo™ at the Yard includes the absence of waste
management, storage, or transshipment operations. The Village has litigated that position
extensively, and won. While 1 have concluded that the prospect of harm resulting from the
shipment of waste materials to and from the Yard is (at present) remote, the Village is
legitimately concerned about that prospect. Before any railroad was involved with this site, the
Village received two decisions from the State Supreme Court that shut down the waste
management operation at the site. The timing of the lease, without more, suggests that BSOR’s

acquisition of an interest in the property is as much a litigation tactic as a business decision. The
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Village knows nothing about the relationship between BSOR and NIR, Greentree and Metro
Enviro, because BSOR’s very existence, and its lease, appear to have been kept carefully secret
from the Village until the commencement of this lawsuit..

During oral arguments, the Village proposed that BSOR be enjoined from operating
common carrier operations at the Yard altogether while the STB addresses the underlying
matter.® I treat that request as a cross-motion for a preliminary injunction, and [ deny it, because
the Village has not demonstrated that it and its citizens will suffer any irreparable harm in the
event that BSOR commences shipment of non-hazardous materials at the Yard. At present, the
only threat of harm to the Village comes from increased truck traffic and commercial activity in
the area. Since BSOR cannot begin any significant operation at the Yard as long as CSX harbors
legitimate doubts about the legality of the contemplated enterprise and appears unwilling to
handle shipments bound for the Yard without having those issues resolved, the minimal risk of
harm to the public interest does not create sufficient reason for this Court to enjoin BSOR’s
operations.

Nonetheless, 1 acknowledge the Village’s abiding interest in preventing the
commencement of waste management and recycling operations at the site, and I conclude that
the equitable remedy of injunction pendente lite should be conditioned on the maintenance of the
status quo as ordered by the state courts: no waste hauling of any sort. This condition allows
BSOR to operate without opening up the can of worms that would result if this court were to

issue an order that, in essence, overturned the work of the New York State Supreme Court.

*The Village also offered that it would agree to halt its eminent domain proceedings
voluntarily if BSOR agreed to halt all operations at the Yard pendente lite. That offer was
rejected by BSOR’s attorney.
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Nothing in the ICCTA requires me to ignore the fact that the state courts, over years of litigation
concerning this site, have expressed a concern about the conduct of waste management and
recycling operations in the Yard, and have enjoined other parties (albeit not plaintiff) from
conducting such operations. In view of the findings of those courts, sitting in equity, I conclude
that it is appropriate to maintain the status quo vis-a-vis waste management until there is some
final resolution of the matters contested in this lawsuit. .

If the Village intends to persist in its argument that the site is not within the exclusive
jurisdiction of the Surface Transportation Board, and can convince me that the resolution of that
question is necessary to the final resolution of this lawsuit, 1 will, as indicated previously, refer
appropriate questions to the STB for resolution.” This action would have to be stayed during the

pendency of any such reference. Reiter v. Cooper, 507 U.S. 258, 268, 113 S. Ct. 1213 (1993).

However, I decline to make such a reference now for two reasons: I do not believe reference is
necessary to the resolution of this motion, and the Village may wish to take an immediate appeal

from the entry of the preliminary injunction.

Conclusion
For the reasons stated above, BSOR’s motion for a preliminary injunction halting the

Village’s eminent domain proceedings is granted. This injunction is conditioned on BSOR’s

® At present, it appears to the court that the following questions should be answered by
the STB: (a) whether BSOR's operations at the Yard as a common carrier by rail constitute the
operation of an additional or extended line of rail under the authority of the Board under 49
U.S.C. § 10902, and whether BSOR can avail itself of the statutory exception under 49 U.S.C. §
10906; (b) whether, if a certificate is required for its operations, such a certificate should be
granted. There may be other questions to be referred as well.
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The Village’s cross-motion for an injunction of ali BSOR activity at the Yard is denied.

This constitutes the decision and order of the.Gourt.

Dated: June 12, 2006 | é 7 //0_ %/L

U.S.D.J.

BY FAX TO ALL COUNSEL
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