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SOUTH PLAINS SWITCHING, LTD. CO. ) NO. 34802

REPLY IN OPPOSITION TO PETITION
FOR ALTERNATIVE RAIL SERVICE

Pursuant to 49 C.F.R. § 1146.1(d)(1), SOUTH PLAINS SWITCHING, LTD. CO. (SAW)
hereby files a Second Supplement to its Petition to Terminate Alternative Rail Service, filed on
March 30, 2006. SAW submits the following in support of this Second Supplement.

OVERVIEW

This Second Supplement urges the Board not to continue alternative rail service beyond
the scheduled expiration date of June 25, 2006 on the ground that the Board does not have
authority to order alternative rail service over the tracks at issue. The Board lacks authority
because those tracks are switching tracks as to which the Board does not have abandonment
authority by virtue of 49 U.S.C. § 10906. In accordance with the principle of Battaglia
Distributing Co., Inc. v. Burlington Northern,2 S.T.B. 323 (1997) (“Battaglia”), where the
Board lacks authority over termination of rail service over specific tracks, it also lacks authority
to order a rail carrier to provide service over those tracks, including the provision of alternative

rail service. Battaglia, 2 S.T.B. at 328 (“We may not order the resumption of rail service where

we lack jurisdiction over its termination”).




‘While this Second Supplement is filed toward the scheduled end of the alternative rail
service, it is not legally objectionable on that basis. The real issue is whether alternative rail
service will be extended for the balance of the statutory period. The authority or jurisdiction of
the Board can be lawfully challenged at any time in a proceeding.

BACKGROUND

In a decision served January 26, 2006, the Board ordered that SAW permit West Texas &
Lubbock Railroad Company (WTL) to operate over its tracks for 30 days to provide rail service
to PYCO Industries, Inc. (PYCO) at its Plant Nos. 1 and 2. The Board’s action was taken
pursuant to 49 U.S.C. § 11123(a) and the Board’s implementing regulations at 49 C.F.R. Part
1146.

In a decision served February 25, 2006, the Board denied a Petition to Terminate
Alternative Rail Service that had been filed by SAW and ordered that alternative rail service
continue for 120 additional days until June 25, 2006.

On March 30, 2006, SAW filed a Petition to Terminate Alternative Rail Service, directed
to the service ordered in the decision served February 25, 2006. On April 6, 2006, PYCO filed a
Reply in opposition to that Petition. On May 24, 2006, SAW filed a Supplement to Petition to
Terminate Alternative Rail Service, requesting that the Board not continue alternative rail service
beyond the scheduled June 25, 2006 expiration date. On May 26, 2006, PYCO filed a Reply in
opposition to that Supplement. The Board has not yet ruled on either that Petition or the
Supplement.

This Second Supplement reiterates the request that the Board not continue alternative rail

service beyond the June 25, 2006 expiration date. The Second Supplement presents the
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additional issue of the lack of Board authority to order alternative rail service over switching
tracks as defined in 49 U.S.C. § 10906. That legal argument only recently came to SAW’s
attention. It is hereby presented to the Board for the first time in this proceeding.
ARGUMENT
THE BOARD LACKS AUTHORITY TO ORDER CONTINUATION OF

ALTERNATIVE RAIL SERVICE OVER THE SWITCHING TRACKS
USED TO PROVIDE RAIL SERVICE TO PYCO

1. The Tracks Used To Provide Rail Service To PYCO Are
Switching Tracks Within The Meaning Of That Term In 49
U.S.C. § 10906

A. The Legal Principle

The SAW tracks that are used to provide rail service to PYCO are clearly categorized as
switching tracks as that term is used in 49 U.S.C. § 10906. The applicable legal principle is
clearly set forth in Battaglia, supra,2 S.T.B. at 326-327, viz..

... There is no single test of what constitutes a side track (or a switching
track). Instead, our analysis focuses on the disputed track’s use, history and
physical characteristics, and we rely on a variety of indicia, including, the length
of the track; whether it serves more than one shipper; whether it is stub ended;
whether it was built to invade the territory of another railroad; whether the shipper
is located at the end of the track; whether there is regularly scheduled service; the
volume of traffic moving over the track; who owns and maintains the track;
whether the track was constructed with light weight rail; the condition of the
track; what the track is used for (e.g., loading, unloading, switching); and whether
there are stations on the track . ..

B. The Tracks Used To Provide Rail Service To PYCO

The track used to provide service to PYCO’s Plant No. 1 is a lead track that extends from
SAW’s yard to point of connection with PYCO’s private “shop” track and “scale” track. Itis

commonly referred to as SAW Track No. 6. It is depicted on a print that was part of Exhibit A to




PYCO’s Feeder Line Application (FLA), and which is attached to this Supplement as Appendix
AY

The primary track used to provide service to PYCO Plant No. 2 is Track No. 310, which
is a lead track that extends from the BNSF main track to point of connection with PYCQO’s
private track. It extends through property of Farmers Compress Company. It is depicted on a
photograph from the FLA that is attached to this Supplement as Appendix B.

Alternative track used to provide service to PYCO Plant No. 2 consists of Lead Track No.
231 that extends from BNSF’s yard to connection with Track No. 9298, thence to connection
with PYCO’s private track. Track 9298 extends through the property of Attebury Grain
Company and Farmers Compress Company. The trackage is shown on the photograph that is
attached to this Supplement as Appendix B.

Facts in regard to those tracks are verified by Mrs. Delilah Wisener, whose verification is
attached to this Supplement as Appendix C.

The use and physical characteristics of those tracks are further identified below.

C. Application Of The Legal Principle To The Tracks
Used To Provide Rail Service To PYCO

(a) Use of the tracks

The most significant criterion in the determination of whether particular track is part of a
“line of railroad” subject to Board entry and exit authority, or a “switching track”™ or other exempt

track identified in 49 U.S.C. § 10906, is the use to which the track is put. The Board has found

v Two switching tracks in SAW’s yard (Nos. 1 and 5) and SAW Track Nos. 9298
and 9200 are used to switch, store and stage railcars before and after rail service to PYCO Plant
No. 1.

-5




that track that is used exclusively for switching of cars to and from shipper facilities is exempt
“switching track” notwithstanding that other characteristics might point to classification of the
track as a line of railroad, such as the volume of traffic and the number of shippers served by the
track. See Chevron US4, Inc. -- Lease & Oper. Exemption -- Richmond Belt Railway, 1995 ICC
LEXIS 137 at *5 (Finance Docket No. 32352, served June 12, 1995) (“.. . In our view, the focus
is more properly on the use of the trackage under the terms of the transaction rather than on the
character of the trackage itself . .. (A)s the lease is for switching purposes only, the transaction
does not require our approval ...”).

The tracks used to provide rail service to PYCQ are quintessentially switching tracks in
accordance with the “use” test. Those tracks are located wholly within the Lubbock, Texas
switching limits and terminal area. Those tracks are used exclusively to switch cars to and from
PYCO Plant Nos. 1 and 2 after those cars have arrived at SAW’s yard. SAW is exclusively a
switching rail carrier operating within the Lubbock terminal. SAW’s rail service over the tracks
under consideration is confined to pick up and delivery of cars at PYCO’s plants. The tracks at
issue are never used in conjunction with line-haul transportation for PYCO. On the foregoing
bases, a finding is compelled that the tracks used to provide rail service to PYCO are used
exclusively as switching tracks.

(b) Length of track

According to PYCO’s testimony in the Feeder Line Application, Track No. 6 used to

provide service to PYCO Plant No. 1 is 1,100 feet long; Track No. 310 used to provide service to

PYCO Plant No. 2 is 5,600 feet long; and Track Nos. 231 and 9298 alternatively used to provide




service to PYCO Plant No. 2 are a total of 7,240 feet long (Ex. B at 5). Those track lengths are
well within the customary length of switching tracks.

(c) Number of Shippers Served

PYCO is the only shipper served by Track No. 6 at Plant No. 1. That is indicative of
switching track. The tracks used to provide service to PYCO Plant No. 2 can be used to provide
service to Farmers Compress and Attebury Grain, but that service, too, is switching service. In
any event, several shippers were to be provided switching service in the Chevron case without
affecting the finding that the track there involved was switching track.

(d) Stub-ended nature

Both the track used to serve PYCO Plant No. 1 and the tracks used to provide service to
PYCO Plant 2 are stub-ended, i.e., they end at their points of connection to PYCO’s private
tracks. That is a hallmark of switching tracks.

(e) Invasion of another railroad’s territory

Neither track that serves PYCO was constructed to invade the territory of another
railroad. That, too, is an indication of switching track.

® Location of shipper

PYCO is located at the end of the tracks used to provide rail service to its Plant Nos. 1
and 2. That is yet another hallmark of switching track.

(2) Regularly scheduled service

PYCO Plant Nos. 1 and 2 are served on a regularly-scheduled basis, i.e., five days per
week. This is a criterion that can be associated with a line of railroad, as well as a switching

track.




(h)  Yolume of traffic

Substantial volumes of traffic move over the tracks used to provide service to PYCO
Track Nos. 1 and 2. That is not necessarily indicative of a line of railroad. In the Chevron case,
11,274 cars per year moved over the track there classified as switching track. 1995 ICC LEXIS
137 at *4.

(i) Ownership and maintenance of track

SAW owns and maintains all of Track No. 6 that provides rail service to PYCO Plant
No. 1. SAW owns and maintains the tracks that are used to provide rail service to PYCO Plant
2. SAW’s ownership and maintenance of most of the track is a minor factor in favor of
classification as a line of railroad.
G) Weight of rail
The tracks used to provide service to PYCO are constructed with 85-pound and 90-pound
rail. Those weights of rail are more indicative of switching tracks than line of railroad.

(k) Condition of the track

The tracks used to provide service to PYCO are classified as FRA excepted track. That
track classification is more indicative of switching track than line of railroad.

1)) Stations on the track

There are no stations on the tracks that are used to provide rail service to PYCO Plant

Nos. 1 and 2. The absence of stations is yet another indication of switching track.

(m) Summary

The use of the tracks at issue solely for switching cars to and from PYCQO’s Plant Nos. 1

and 2. as well as the overwhelming majority of the physical characteristics of those tracks,
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compel a determination that those tracks are switching tracks within the meaning of 49 U.S.C.

§ 10906. What the Board said in Battaglia, supra, is equally applicable here, substituting
“switching track™ for “side track™, which is also exempted under § 10906, viz. (2 STB at
327-328):

Just as there is no single test for what constitutes a side track, there is no
single characteristic related to its use, history, or physical characteristics that is
dispositive in making a side track determination . . . However, the overwhelming
balance of factors relevant to this analysis supports a finding that the disputed
track is side track.

2. The Board Does Not Have Authority Under 49 U.S.C.
§ 11123(a) To Order Alternative Rail Service To Be Provided
Over Switching Tracks

Under 49 U.S.C. § 10906, the authority of the Board does not extend to the construction,
acquisition, operation, abandonment or discontinuance of service over spur, industrial, team,

switching or side tracks located in a single state. That means simply that SAW could have

abandoned and removed the switching tracks used to provide service to PYCO without seeking

permission from the Board. and the Board would have been without authority to have required

SAW to replace those track and to restore rail service. As stated by the Board in Battaglia,

supra, 2 STB at 326:
... Thus, if the track that served Battaglia’s warehouse is side track,
discontinuance of operations and abandonment could have occurred without our
prior approval, and we would have no jurisdiction to order a restoration of service.

The decision in the Battaglia case is also authority for the proposition that the authority of

the Board to order alternative rail service under 49 U.S.C. § 11123(a) does not extend to service

over switching tracks. The shipper in Battaglia filed a complaint alleging that the rail carrier was

failing to provide rail service to its facility on reasonable request in violation of 49 U.S.C.
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§ 11101(a), and seeking an order from the Board requiring the rail carrier to provide that service.
The rail carrier filed a motion to dismiss the complaint on the ground that the track used to
provide service to the shipper’s facility is a side track, which is exempt from the Board’s
authority under what is now 49 U.S.C. § 10906. In opposing the motion to dismiss, the shipper
argued that the exemption in § 10906 does not extend to failure to provide rail service on
reasonable request in violation of 49 U.S.C. § 11101(a). The Board flatly rejected that argument,
viz. (2 STB at 328):

. . . We may not order the resumption of rail service where we lack
jurisdiction over its termination.

Thus, the Board does not have authority under 49 U.S.C. § 11 101(a) to require a rail
carrier to provide service over § 10906 switching tracks on the ground that the rail carrier has

failed or refused to provide any service at all over those tracks in response to shipper’s

reasonable request. It necessarily follows that the Board does not have the lesser authority under

49 U.S.C. § 11101(a) to require a rail carrier to provide more adequate rail service than

previously provided over § 10906 switching tracks on the ground that the rail carrier has
provided inadequate rail service in response to a shipper’s reasonable request. (SAW intends to
supplement its Motion to Dismiss PYCO’s § 11101(a) Complaint on that basis). It also

necessarily follows that the Board does not have lesser authority under 49 U.S.C. § 11123(a) to

require temporary alternative rail service over a rail carrier’s § 10906 switching tracks on the

ground that there has been a deterioration of rail service over those tracks. In other words, if the

Board does not have authority under 49 U.S.C. § 11101(a) to enforce a rail carrier’s common

carrier service obligation over § 10906 switching tracks, neither does the Board have authority to
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enforce a rail carrier’s common carrier service obligation over § 10906 switching tracks by

ordering alternative rail service under 49 U.S.C. § 11123(a). See Valley Feed Co. v. Greater

Shenandoah Valley Devel. Co., 1995 ICC LEXIS 323 at *13-20 (Docket No. 41068, served Dec.

21, 1995). On the authority of that case and Battaglia, supra, the Board may not order

permanent rail service under § 11101(a), nor temporary rail service under § 11123(a), where it

lacks authoerity to terminate that service.

Without question, therefore, the Board did not have authority under 49 U.S.C. § 11123(a)
in the first instance to order alternative rail service to be provided over the § 10906 switching
tracks that are used to provide rail service to PYCO Plant Nos. 1 and 2. In the absence of such
authority initially, it necessarily follows that the Board lacks authority to order that alternative
rail service be extended over those tracks beyond the scheduled expiration date of June 25, 2006.

CONCLUSION AND REQUESTED RELIEF

WHEREFORE, the Board should enter an order providing that alternative rail service
will expire on June 25, 2006, as scheduled.

Respectfully submitted,

SOUTH PLAINS SWITCHING, LTD. CO.
P.O. Box 64299
Lubbock, TX 79464-4299

Incumbent Rail Carrier
/T/l:"-"/\M @: ¢ (‘\M/LG\AA/\&

THOMAS F. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112

(312) 236-0204

Attorney for Incumbent Rail Carrier

DATE FILED: June 13, 2006
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APPENDIX B

Legend N
“\_ PYCO Tracxs
BNSF Tracks
X« Atterbury Track
SAW Tracks (Some privately owned) T ——— 3 Miles
(0] 0.5 1

“\ Alternative Two Aquisifion

Source: Image is from the National Agriculture Image Program 2005.
Projection: Universal Transverse Mercator Zone 14 North; North American Datum 1983



APPENDIX C

VERIFICATION

STATE OF TEXAS )
) SS:
COUNTY OF LUBBOCK )

DELILAH WISENER, being duly sworn on oath, deposes and states that she has
read the foregoing statement, that she knows the contents thereof, and that the facts

therein stated are true and correct.

hicd

. . e _,//7;’7 .’/‘/I‘/:
,'?;' :’ /3_’," "; /1_14 = ////'/ o P r
; G LA é,{’f/é 70 f‘/
< DELILAH WISENER

SUBSCRIBED AND SWORN to
Before me this 12th day
of June, 2006.

Oy . Reterr

) Notary Public

DALE 4. ROBINSON
Motary Public, State of Texas
My Commission Expires
August 05, 2006

=

My Commission Expires:

W 05, 2000,



CERTIFICATE OF SERVICE

1 certify that on June 12, 2006, I served the foregoing document, Second Supplement To

Petition To Terminate Alternative Rail Service, by UPS overnight mail, on the following:

Charles H. Montange, Esq.
426 N.W. 162™ Street
Seattle, WA 98177

Gary McLaren, Esq.
Phillips & McLaren
3305 66™ Street, Suite 1A
Lubbock, TX 79413

John D. Heffner, Esq.

John D. Heffner, PLLC

1920 N Street, N.W., Suite 800
Washington, DC 20036

William C. Sippel, Esq.

Fletcher & Sippel, LLC

29 North Wacker Drive

Suite 920

Chicago, IL 60606-2875

Ay €. b

Thomas F. McFarland
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