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ATTORNEYS AT LAW

29 North Wacker Drive
Suite 920
Chicago, Illinois 60606-2875

THOMAS J. LITWILER
(312) 252-1508
tlitwiler@fletcher-sippel.com
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April 13, 2006

L 2

VIA FEDERAL EXPRESS

Mr. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W., Room 700
Washington, DC 20006

Re: Finance Docket No. 34865

Phone: (312) 252-1500
Fax: (312) 252-2400

www.fletcher-sippel.com

Arkansas Midland Railroad Company, Inc. -- Petition for

Declaratory Order -- Caddo Valley Railroad Company

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are an original and ten
copies of the Petition for Declaratory Order of Arkansas Midland Railroad Company, Inc.,
dated April 13, 2006. A check in the amount of $1,400, representing the appropriate fee for this

filing, also is enclosed.

An extra copy of the Petition and of this transmittal letter are included as well. I
would request that you date-stamp those items to show receipt of this filing and return them to

me in the provided envelope.

Should any questions arise regarding this filing, please feel free to contact me.

Thank you for your assistance on this matter. Kind regards.
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ARKANSAS MIDLAND RAILROAD COMPANY, INC.

ORIGINAL

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34865

-- PETITION FOR DECLARATORY ORDER --
CADDO VALLEY RAILROAD COMPANY

PETITION FOR DECLARATORY ORDER OF

ARKANSAS MIDLAND RAILROAD COMPANY, INC.

Dated: April 13, 2006

William C. Sippel
Thomas J. Litwiler
Fletcher & Sippel LLC
29 North Wacker Drive
Suite 920
Chicago, Illinois 60606-2832
(312) 252-1500

ATTORNEYS FOR ARKANSAS MIDLAND
RAILROAD COMPANY, INC.




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34865

ARKANSAS MIDLAND RAILROAD COMPANY, INC.
-- PETITION FOR DECLARATORY ORDER --
CADDO VALLEY RAILROAD COMPANY

PETITION FOR DECLARATORY ORDER OF
ARKANSAS MIDLAND RAILROAD COMPANY, INC.

Pursuant to 5 U.S.C. § 554(¢e) and 49 U.S.C. § 721, Arkansas Midland Railroad
Company, Inc. ("AKMD") hereby seeks issuance of a declaratory order regarding the rail line
(the "Norman Branch") that AKMD was forced to sell under the Feeder Line Development

Program in Finance Docket No. 32479, Caddo Antoine and Little Missouri Railroad Company --

Feeder Line Acquisition -- Arkansas Midland Railroad Company Line Between Gurdon and

Birds Mill, AR. The feeder line applicants in Finance Docket No. 32479 now apparently intend

-- and are preparing -- to transfer the Norman Branch to another party without providing AKMD
with its statutory right of first refusal under 49 U.S.C. § 10907(h). The Board should order that
no such transaction can proceed until the Norman Branch is offered to AKMD on the terms
specified in Section 10907(h).

In Caddo Antoine et al. -- Feeder Line Acq. -- Arkansas Midland RR, 4 S.T.B.

326 (1999) ("Caddo I"), 4 S.T.B. 610 (2000) ("Caddo II"), affd sub nom. GS Roofing Products

Co. v. STB, 262 F.3d 767 (8" Cir. 2001) ("GS Roofing"), the Board granted the feeder line
application of five shippers -- GS Roofing Products Company, Inc., Beazer West, Inc. d/b/a
Gifford-Hill & Company, Bean Lumber Company, Curt Bean Lumber Company and Barksdale

Lumber Company ("the Shippers") -- to acquire AKMD's Norman Branch between Gurdon and




Birds Mill, Arkansas. Some (but apparently not all) of the shippers formed Caddo Valley
Railroad Company, Inc. ("CVR") to effectuate the transaction, and the sale was completed on
September 1, 2000.

In recent months, AKMD has become aware of a potential sale of the Norman
Branch by CVR, with Pioneer Railcorp as a possible buyer. AKMD suspected that the feeder
line applicants in Finance Docket No. 32479 might seek to avoid the statutory right of first
refusal provided to AKMD by 49 U.S.C. § 10907(h) through the artifice of selling their stock in
CVR -- rather than the Norman Branch itself -- to Pioneer. On September 25, 2005, AKMD
wrote to CVR, inquiring "whether a sale of CVRR or its rail line is contemplated" and indicating
that AKMD expected an opportunity to exercise its right of first refusal under Section 10907(h).
See Exhibit 1 attached hereto.

In an undated letter faxed on October 4, 2005, CVR's general manager indicated
that "the contemplated sale of CVRR . . . is being handled by CVRR's general counsel." See
Exhibit 2 attached hereto. In a letter dated the following day, Corey Thomason of CVR provided
a more substantive response. See Exhibit 3 attached hereto. In carefully crafted language, that
letter indicated:

Please be advised that CVRR is not proposing to sell or abandon

all or any portion of the Norman Branch line. Hence, the

provisions of 49 U.S.C. § 10907 have not been triggered. Should

CVRR propose to sell or abandon all or any portion of the Norman

Branch line, it will comply with the provisions of 49 U.S.C.

§ 10907(h).

Exhibit 3 at 1. Any further inquiries were directed to CVR's counsel.

Since the October 5, 2005 letter, AKMD has had no further communication from

CVR regarding a possible sale.




While not talking to AKMD, CVR's owners have been talking to the media. This
past Sunday's edition of the Arkansas Democrat Gazette, Little Rock's principal newspaper,
contained a major, front-page story on CVR. See Exhibit 4 attached hereto (the "Article").
While revealing and enlightening in any number of ways, the article makes clear that a sale of the
Norman Branch is pending and specifically identifies Pioneer Railcorp as the potential buyer.
According to the article, Curt Bean, who is apparently CVR's principal owner,'

was not anxious to discuss his railroad while a sale was pending.

"The train is supposed to be sold, but no papers have been signed
or anything," Bean said before leaving for a business meefing.

Now it [the railroad] is for sale. Bean wants to sell because he
doesn't have the expertise or the equipment to run a railroad the
way a real railroad company could, Morrison said.

Article at 10A, 11A.
In a remarkable passage, CVR's counsel, Richard Streeter, explained that the
pending sale of the Norman Branch would be structured specifically to defeat AKMD's right of

first refusal under the feeder line statute:

[T]hat difference of opinion [as to how much CVR may have
invested in the line since 2000] won't matter, Streeter said, because
Arkansas Midland is never going to get a chance to buy back the
Norman Branch.

' The Democrat Gazette article and other available information would seem to indicate that the
Bean interests -- Curt Bean, Bean Lumber Company and/or Curt Bean Lumber Company --
were ultimately the only feeder line applicants to actually hold interests in CVR and take part
in the acquisition of the Norman Branch. The article indicates that CertainTeed Corp.
(formerly GS Roofing Products Company) declined to take part in the transaction, and that
Hanson Aggregates (believed to be the former Beazer West, Inc.) is no longer in business.
Barksdale Lumber Company, the fifth feeder line applicant, is identified as no longer
receiving rail service. To AKMD's knowledge, the feeder line applicants have never
provided any information to the Board regarding the actual nature of the entities that acquired
the Norman Branch.




The pending sale is structured so that only Caddo Valley's stock

will change hands, the lawyer said. Thus, he said, the Norman

Branch will continue to be owned by Caddo Valley Railroad, and

the transaction will not trigger the first-refusal requirement. Caddo

Valley has not discussed the technicality with anyone at Arkansas

Midland, and does not intend to.

"Forget Arkansas Midland. We're not talking to them," Streeter

said. "We don't want to talk to them because they cut us off about

nine years ago."
Article at 10A. Mr. Streeter's words could not be plainer, and confirm that, in the absence of
Board action here, the feeder line applicants in Finance Docket No. 32479 intend to dispose of
their interests in the Norman Branch with no further consideration of the statutory requirements
of 49 U.S.C. § 10907(h).

There is no rational legal or regulatory support for the scheme which the owners
of the Norman Branch have announced they will pursue. CVR was formed solely as a
mechanism to acquire the Norman Branch on behalf of the feeder line applicants. It holds no
other assets and performs no other function. It is like many other feeder line cases, where a new

entity is formed by the actual feeder line interests (particularly if they are shipper related) to

complete the transaction. E.g., Cheney R. Co. -- Feeder Line Acq., 5 .C.C.2d 250, 258 (1989),

affd sub nom. Cheney R. Co. v. ICC, 902 F.2d 66 (D.C. Cir. 1990), cert. denied, 498 U.S. 985

(1990); Cheney Railroad Company, Inc. -- Feeder Line Acquisition -- CSX Transportation, Inc.

Line Berween Greens and Ivalee, AL, Finance Docket No. 31012 (ICC served March 11, 1994)

("Cheney II") at 2 & n.3; Sandusky County, et al. -- Feeder Line Appl. -- Conrail, 6 1.C.C.2d

568, n.1 (1990); Forty Plus Foundation/Manhattan Central Railway Systems, LLC -- Feeder Line

Acquisition -- The Manhattan Highline, Finance Docket No. 34606 (STB served January 25,

2005) at 1, n.1. Such a structural artifice should not and cannot be permitted to subvert the

feeder line statute and deprive former owners of the right of first refusal they were plainly




intended to have.? Allowing the Norman Branch's owners to proceed as they intend here would
provide a roadmap to future feeder line applicants to essentially write Section 10907(h) out of
existence.

Indeed, CVR is a complete stranger to the Board; to AKMD's knowledge, it has
never appeared in any STB decision and never been referenced (until now) in any pleading at the
agency. It was the Shippers who were the feeder line applicants here. See Finance Docket No.
32479, Decision served June 26, 2000 at 2 ("[T]he Board approved an application to purchase
AMR's Norman Branch line under the feeder line provisions of 49 U.S.C. 10907 by the shippers
located on the northern portion of the line." [listing the five Shippers]). After they were
substituted for the original feeder line applicant in Finance Docket No. 32479, it was the
Shippers who were required to demonstrate financial responsibility in accordance with the
statute. Caddo I, 4 S.T.B. at 331, 343-345.> The related appeal in GS Roofing involved only the
Shippers, and did not mention CVR. 262 F.3d 767. And it is the Shippers who are now

proceeding to dispose of their interests in the Norman Branch acquired as the feeder line

Those first refusal rights were effectively the Congressional quid pro quo for the
extraordinary condemnation powers that the Board is granted under Section 10907.

The Board's decisions are thus replete with references to the fact that, while the Shippers
interded to form a new entity as their vehicle to acquire the Norman Branch, it was the
Shippers themselves who were the real parties in interest as feeder line applicants. 4 S.T.B.
at 331 ("The Shippers stated that if their acquisition of the line is approved, the new
corporation would hold title to it even though the Shippers would provide financial backing
and exercise control over the new entity."); 4 S.T.B. at 331 ("We also invited additional
evidence on the Shippers' financial responsibility . . . ."); 4 S.T.B. at 343 ("The Shippers
reconfirm their intent and willingness to acquire the Norman Branch, stating that they would
acquire the Norman Branch through a newly formed corporation that will be jointly owned
by GS Roofing, Bean and Gifford-Hill. . . . The Shippers also submitted confidential
financial data under seal showing that GS Roofing and Bean have the financial resources
necessary to acquire the line."); 4 S.T.B. at 345 (in response to AKMD's argument that the
identity and financial responsibility of the actual operator were not clear, Board finds that
"the Shippers submitted extensive evidence under seal showing the financial condition of the
prospective purchasers of the line.").




applicants in Finance Docket No. 34649. That transfer is plainly subject to the provisions of 49
U.S.C. § 10907(h).

Under 5 U.S.C. § 554(e) and 49 U.S.C. § 721, the Board may issue a declaratory
order to remove uncertainty or terminate a controversy. Issues regarding the statutory right of
first refusal under Section 10907(h) have not been frequently raised in the past. Union Pacific

Railroad Company -- Petition for Declaratory Order -- Feeder Line Acquisition By Wyoming &

Colorado Railroad, Inc., Finance Docket No. 32293 (ICC served June 15, 1993 and April 13,

1994) ("UP/WYCO") (settled before disposition); Cheney Railroad Company, Inc. -- Feeder

Line Acquisition -- CSX Transportation, Inc. Line Between Greens and Ivalee, AL, Finance

Docket No. 31012 (ICC served March 11, 1994) (addressing whether repurchase by original
carrier under what is now Section 10907(h) requires separate agency approval). There is plainly
a controversy between AKMD and the owners of the Norman Branch which should be addressed
before rather than after the owners undertake an impermissible sale with uncertain implications.*
In similar circumstances, the Board instituted a declaratory order proceeding in

UP/WYCQ, supra, and should do so here as well.” AKMD believes that the Board would be

justified in issuing a declaratory order against the Shippers' proposed sale of CVR on the basis of
the legal issues involved and without further proceedings. As noted above, however, there are

certain ambiguities regarding how the Shippers implemented their feeder line authority in

It is unclear, for example, whether the Shippers believe that AKMD's right of first refusal
would survive a sale of CVR's stock to Pioneer. Particularly if Pioneer pays more for CVR
than the first refusal price contemplated by Section 10907(h), that could complicate financing
arrangements by restricting the ability to pledge, abandon or dispose of the Norman Branch
assets at a current valuation.

UP/WYCO was before the ICC on judicial referral, but the case's nature and issues were
apparently comparable to those here. As noted above, UP/WYCO was dismissed before any
decision on the merits was reached.




Finance Docket No. 32479 and what precisely they are intending to do now. If the Board
believes that further information or argument is needed on these issues, it should quickly institute
a declaratory order proceeding and provide for additional filings by the parties.

Finally, any filing that Pioneer Railcorp (or any other entity) make may to acquire
the Norman Branch or CVR® must be stayed pending resolution of these matters. The Board
should be prepared to issue a stay on its own motion, but in any event AKMD will immediately
file a petition to stay in any such proceeding.

WHEREFORE, AKMD respectfully requests that the Board grant this petition

and enter a declaratory order as provided herein.

Respectfully syptmitt

By:

C. Sippel
Thomas J. Litwiler
Fletcher & Sippel LLC
29 North Wacker Drive
Suite 920
Chicago, Illinois 60606-2832
(312) 252-1500

ATTORNEYS FOR ARKANSAS MIDLAND
RAILROAD COMPANY, INC.

Dated: April 13, 2006

® In Pioneer's case, this would presumably be a notice of exemption under 49 C.F.R.

§ 1189.2(d)(2) to control a non-connecting carrier.
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EXHIBIT 1

AR’KANSAS MIDLAND RAILROAD CO., INC.
A Pinsly Railroad Company

314 Reynolds Road, Building 41, Malvern, AR 72104
Telephone 501-844-4444 « FAX 501-844-4710 ¢ E-mail: claggan@arkmidrr.com

September 29, 2005
VIA FACSIMILE AND MAIL

Mr. Bill Thompson

General Manager

Caddo Valley Railroad Company, Inc.
P.O.Box 2118

Glenvwood, Arkansas 71943

Re: Possible Sale of Caddo Valley Railroad

Dear Bill:

We have heard from various sources that CVRR or its owners may be contemplating a sale
of CVRR or some or all of its Gurdon-Birds Mill rail line to Pioneer Railcorp or other potential buyer.

As I am sure you are aware, the Gurdon-Birds Mill line was formerly owned and operated by
the Arkansas Midland Railroad and was acquired by CVRR under the feeder line procedures of the Surface
Transportation Board in 2000 over the objection of AKMD and after considerable litigation before the STB
and the courts.

Our counsel has advised us that under the feeder line statute, 49 U.S.C. § 10907(h), if the
carrier purchasing a line under the feeder line procedures proposes to sell or abandon all or any portion of the
purchesed railroad line, such carrier must offer the right of first refusal with respect to such line to the rail
carrier from which it was purchased. The statute specifies that such offer shall be made at a price equal to the
sum of the price paid by the purchasing carrier to the former owner and the fair market value (less
detericration) of any improvements made, as adjusted to reflect inflation.

Please advise whether a sale of CVRR or its rail line is contemplated and, if so, how CVRR
intends to provide AKMD with the opportunity to exercise its first refusal rights in accordance with the
requirements of the statute.

Very truly yours,

Charles Laggan
Vice President and General Manager

Cc: Mr. Curt Bean
P.O. Box 590
Glenwood, AR 71943
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, EXHIBIT 2
18/64/2085 89:25 8783562625 . CADDO VALLEY RR PR wg

CADDO VALLEY RAILROAD CQ,, INC.
Q. Box R1). 8 GLENWOOD, ARRANZAE 719432
TRLRPMONE (870} 358~3800 FaX (870} 850-2623

Dear Charles,

Thanks for letter dated: September 29, 2005.

Concerning the contemplated sale of CVRR. This matter is being handled by CVRR's general
counsel.

Your regard,

Bill Thompson

11



. | EXHIBIT 3

CADDO VALLEY RAILROAD 0OO0., INC.

.O. BOX 2118 GLENWOOD, ARKANHAS 71943
TELGFPHONE (870) 3GG-4600 FaX (870) 358-2825
October 5, 2005
e
[on]
e |
o
Mr. Charles Laggan .
Vice President and General Manager -
Arkansas Midland Railroad Co., Inc. =5
314 Reynolds Road ‘
Building 41

Malvern, AR 72104
RE: Possible Sale of Caddo Valley Railroad

L ooe =om 2 >

Dear Mr. Laggan:

This letter responds to your letter addressed to Bill Thompson, General Mavager of the
Caddo Valley Railroad, dated September 29, 2005 in which you have asked him to “advise
whether a sale of CVRR or its rail line is contemplated.” Please be advised that CVRR is not
proposing to sell or abandon all or any portion of the Norman Branch line. Hence, the provisions
of 49 U.S.C. § 10907 have not been triggered. Should CVRR propose to sell or abandon all or
any portion of the Norman Branch line, it will comply with the provisions of 49 U.S.C. §
10907(h). '

If you have any further questions, please contact our attorney, Richard H, Streeter,
Bames & Thomburg LLP, Suite 900, 750 17" Street, N.W., Washington, D.C. 20006.

Yours truly, ‘
Corey Thomason

CT:ct
cc: Richard H. Streeter

M.olz
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EXHIBIT 4

ARKANSAS DEMOCRAT GAZETTE, Sunday, April 9, 2006
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“Because the line is in ex-
tremely poor eondmon, adecision
must be made in the near future
whether to rehabilitate the line

or.else abandon it,” said the let-.
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In an interview; Streeter swept
away any notion that financial dis-
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 he said, adding that other private
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The August meeting paid off
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for the bridge repairs..

With the bridges fixed, the
Caddo Valley. Railroad started

again late last year.
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an outside contxactor to fix the -
wreck, a cost that a true rail-
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~ China’s vé
scrap steel. - -
. But Morrison said the
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CERTIFICATE OF SERVICE

I hereby certify that on this 13" day of April, 2006, a copy of the foregoing

Petition for Declaratory Order of Arkansas Midland Railroad Company, Ine¢. was served by

overnight delivery upon:

Richard H. Streeter, Esq.
Bames & Thomburg LLP
750 17" Street, N.W.

Suite 900

Washington, DC 20006-4675

Daniel A. LaKemper, Esq.
General Counsel

Pioneer Railcorp

1318 South Johanson Road
Peoria, IL 61607

“Thomas J. Litwiler
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