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STB Docket No. AB-490 (Sub-No. 1-X)

GREENVILLE COUNTY ECONOMIC DEVELOPMENT CORPORATION
PETITION FOR EXEMPTION
FOR PARTIAL DISCONTINUANCE AND PARTIAL ABANDONMENT
IN GREENVILLE COUNTY

REPLY OF THE ATHENS LINE LLC IN OPPOSITION TO
THE PETITION OF WESTERN CAROLINA RAILWAY SERVICE
CORPORATION TO DISALLOW FILING OF NOTICE OF INTENT
TO FILE AN OFFER OF FINANCIAL ASSISTANCE
AND
MOTION SEEKING DETERMINATION OF LACK OF CONFIDENTIALITY

Comes now The Athens Line LLC (“TAL”), by and through counsel of record,
and files this Reply to the letter petition filed October 7, 2005 by the Western Carolina
Railway Service Corporation (“WCRS”) seeking to have the Board disallow the notice of
intent filed by TAL. In addition, TAL requests an expedited determination that certain
information provided to it by GCEDC (but which may be the subject of a purported
confidentiality designation by WCRS) is not confidential and is, therefore, not subject to
the terms and conditions of the Protective Order imposed by the Board pursuant to its
Decision served October 7, 2005.

1. TAL’s notice of intent to file an OFA is timely in all respects. WCRS’s

October 7, 2005 petition should be summarily rejected. As reflected by the face of its
petition, in seeking to have the Board “disallow” TAL’s filing,” WCRS has erroneously
assumed that the instant proceeding is a class exemption proceeding governed by 49 CFR

§ 1152.27(c)2)(i). It is not!




Contrary to WCRS’s mistaken position, Greenville County Economic
Development Commission (“GCEDC”), on June 24, 2005, petitioned the Board pursuant
to 49 U.S.C. § 10502 to exempt its proposed abandonment. As such, GCEDC'’s Petition
is governed by 49 CFR § 1152.27(b)(2).

Any doubt is resolved by the Board’s Order, served July 14, 2005, which
explicitly explains (emphasis added) that “[a]ny offer of financial assistance (OFA) under
49 CFR 1152.27(b)(2) will be due no later than 10 days after service of a decision
granting the petition for exemption.” No such decision has been served. As aresult,
TAL’s OFA is not yet due. WCRS’s position that TAL’s filing is late is patently
frivolous and should be rejected.

2. The “List of Encroachments Compiled by Sanda from Railtex Files” does

not constitute confidential information and is not covered by the Protective Order.

In seeking the imposition of a Protective Order, WCRS has claimed that “an
unabridged listing of all encroachments and their related fee schedules” -- apparently
designated as Exhibit J in WCRS’s OFA -- is confidential and has sought to prevent
disclosure of that information.! WCRS has acknowledged that such information “was
previously provided to WCRS by [GCEDC] upon request by WCRS.”

As the Board has recognized in its Decision, served October 7, 2005, WCRS’s
proposed Protective Order filed October 5, 2005 was overly broad. Therefore, when the
Board granted the motion for protective order, it imposed a requirement that a party
wishing to have information treated as confidential would be required to designate or

stamp such material “CONFIDENTIAL.” In this regard, it is unknown whether the

Y WCRS Motion for Protective Order, at p. 4, filed October 4, 2005.
2
.




information provided to WCRS by GCEDC that is contained in WCRS’s Exhibit J is
identical to, or based on, non-confidential information that was also provided to TAL.

In order to avoid any potential controversy, TAL requests the Board to determine
whether information provided to WCRS by GCEDC, which WCRS has described as “an
unabridged listing of all encroachments and their related fee schedules,” should be treated
as confidential. Should it be determined that the information that WCRS has included in
its Exhibit J, but which has not been released to counsel, is nothing more than a
compilation of information that is already in the public domain for which no claim of
confidentiality has been advanced by GCEDC, the Board should confirm that there is
nothing that would be confidential about that list or the information that it contains.

In the absence of any showing that GCEDC intended the list of encroachments to
remain confidential and took steps to protect it from public disclosure, there is no legal
basis for WCRS to demand that the Board and other parties belatedly treat the
information as confidential. See, e.g., Monolith Portland Midwest Co. v. Kaiser
Aluminum & Chemical Corp., 267 F. Supp. 726, 732 (S.D. Calif. 1966), aff'd 407 F.2d
288 (9" Cir. 1969) (“one may not impose upon another, by a gratuitous and unilateral act
a confidential relationship™).

In seeking resolution of this issue, TAL notes that GCEDC has already provided
counsel for TAL with a list of encroachments and their related fee schedules pursuant to
the Board’s regulations at 49 C.F.R. § 1152.27(1) without a claim of confidentiality.
Assuming that the list GCEDC provided to TAL’s counsel is identical to the list that was

previously provided to WCRS, or that the information in WCRS’s Exhibit J is based on




the GCEDC information, the information contained therein would not be confidential and
would not be subject to the protective order approved by the Board.

Out of an abundance of caution and the absence of any showing that GCEDC
somehow intended that the list of encroachments and related fee schedules it provided to
counsel would be treated as if it were confidential, the undersigned counsel requests an
immediate determination that all material received from GCEDC that is not designated or
stamped “Confidential,” including in particular the list of encroachments and related fees
that is attached hereto, would not be subject to the Protective Order. A true copy of the
material received from GCEDC is attached so that the Board’s counsel can make a fully
informed determination regarding the “confidential” nature of WCRS’s Exhibit J, which
was not provided to GCEDC’s counsel.

Because Exhibit J was not provided to GCEDC’s counsel along with WCRS’s
OFC,3 counsel for GCEDC and TAL have not been able to resolve this matter by
comparing Exhibit J (assuming that it was properly filed with the Board) with the
material GCEDC has voluntarily provided to TAL on a non-confidential basis. Should
the Board determine that Exhibit J is merely a regurgitation of the information provided
to TAL by GCEDC, the Board should declare that the information is not covered by the
Protective Order and immediately resolve the issue in order to avoid further controversy.

Respectfully submitted,

.

Richard H. Streeter
Counsel for The Athens Line LLC

Dated: October 11, 2005

? See GCEDC’s Reply in Opposition to Motion of WCRS for Protective Order, at p. 4, n.1 (October 5, 2005).
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CERTIFICATE OF SERVICE
I, Richard H. Streeter, hereby certify that on this 1 1™ day of October 2005, a true copy of
the foregoing Reply and Motion have been served by first class mail, postage prepaid, upon the
following parties. In addition, a .pdf copy hereof has also been e-mailed on this date to WCRS’s
president at steven.hawkins@wcrscorp.com

William A. Mullins

David C. Reeves

Baker & Miller, PLLC

2401 Pennsylvania Avenue, N.W.
Suite 300

Washington, D.C. 20037-1725

Steven C. Hawkins

Western Carolina Railway Service Corporation
P.O.Box 16614

Greenville, S.C. 29606-7614

Catherine N. Hicks

Cross Roads Sales

131 Pinsley Circle
Greenville, SC 29617-3045

Randolph R. Mathena
Paper Cutters, Inc.

840 North Hwy 25 By Pass
Greenville, SC 29617-6246

Diana W. Gracely

City of Travelers Rest
6711 State Park Road
Travelers Rest, SC 29690

Richard W. Hills, Jr.

Bleachery Road Warehouse, LLC
210 Old Bleachery Road
Greenville, SC 29609-4135

Larry E. Seay

IMP Incorporated

P.O. Box 578

Lyman, SC 29365-0578




Brad Wyche

Upstate Forever

P.O. Box 2308

Greenville, S.C. 29602-2308

Hon. Harry F. Cato

SC House of Representatives
P.O. Box 11867

Columbia, SC 29211-1867

WIS

Richard H. Streeter
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~ Rall Line _ Name Agreement _ Amount _ Next Bill _ Deseription _ Location
(Contract No.) Date Due

G&N (01) A. B. Batson 8/22/1936 $1 None Lay and maintain a 2° cast iron water pipe encased within a 3" cast | 930" north of road crossing at frack station 503 - 45 and
iron pipe for & distance of 20 across the bed of railway track. The approx. 180" south of the road crossing at track station
encased pipe to extend at least 5 from each end of the grade ties 515-53 in Travelers Rest, SC
and beneath the railway track at a depth of not less than 3'.

G&N (2) T. J. Benson - Fibre 713171946 None Construction of switch track near mile post 2 (Fentress, SC station).

Processing Company Processing Company to maintain the portion of the switch track it
owns
G&N (3) Brooks Brothers & 6/11/1931 $1 None Lay and maintain an.8" cast iron sewer pipe beneath and not less Betwaen 2 mile and 3 mile post, located approx. 12'
Company, Inc. than 21/2' below the track north of railway crassing with the Southem Public
Utilities Company’s trolley track, near the Southem Plle
and Fabric Company, Highland Avenue, Greenville, SC

G&N (4) Lilian S. Bums 1/25/1949 $1 None Lay and maintain a 2" water pipe within a 4™ galvanized iron pipe for | approx. 820" south of mile past 10 on the railroad near |
a distance of 30° across the bed of the railway track. Said encased | Travelers Rest, SC
pipe to extend at least 5' from each end of the grade ties and
beneath the raliway track at a depth of not less than 3'.

G&N (09) _Charleston & Westem 12/31/1924 $10 annually in | Next bill Leased to lessee a certain strip or parcel of land in Greenville

(lesses) Carolina Railway Company advance on was due County of the Alice C. Ferguson lot purchased by Charleston &

(lessor) Jan, 1 of each | 1/1/98 Westem
and every year

G&N (100) George Coleman, Sr. 2/10/1954 $1 None Lay and maintain a drain pipe, of cast ifon or gatvanized iron, not 100’ north of the Old Buncome Road crossing at
less than 3" in diameter for a distance of 20" across the right of way | Travelers Rest, SC
and under the track, and beneath railway track at a depth of not less
than 3.

G&N (1001) Southem Bell Telephone 412/1960 $1 None License and privilege to construct and maintain its lines across,

and Telegraph Company either above or-below grade, said r-o-w and tracks of the railroad
{bur not paraltel with the tracks) and to erect poles or supports upon
the r-o-w as may be necessary to cafry and sustain the lines at any
point or points along the tracks of the railroad. Telephone company
ghall submit an application in each instance.

G&N (10-03) City of Greenville 6/10/1939 $1 None Cross the r-0-w and lay and maintain beneath and not less than 3' approx. 598’ south of mile post 8 of the main line in the
below the track, a 30° cast iron pipe, passing through and incased County of Greenville (between Greenville and Cleveland)
within & 40" cast iron pipe. )

G&N (10-02) City of Greenville 4/27/1938 $1 None Lay and maintain a cast iron sewer pipe line 8" in diameter passing | 400’ northwerst of the intersaction of the rail tracks and
through and encased within a pipe placed &' below the rail grade Hudson Street
and across the r-o-w.

G&N (10-01) Greenville City Water Works | 8/28/1931 $ None Lay and maintain beneath and not less than 3 %’ below the tracks, & | Westfield Street, Greenville, SC
6" cast iron pipe passing through or incased in 12” cast iron pipe

G&N (101-01) Marietta Water District 4/12/1954 $1 None Lay and maintain a 2* galvanized steel water pipe within a 4" cast approx. 2778’ north of mile post 15 in or near the town of
iron pipe for a distance of 25° across the bed of the track. The Marietta, SC
incased pipe to extend at least 5' from each end of the grade ties
and beneath the track at a depth of not less than 3.

G&N(101-02) Marietta Water District 6/19/1963 None Water main 2 galvanized-insulated placed in 6” orangeburg pipe Outside edge of Hart Cut Bridge located on State Hwy
across bridge outside traffic guardrails and extend for a distance of | Road $22-119
10’ on each end
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Rail Line Name Agreement Amount Next Bill ﬁ Description — Location
(Contract No.) Date Due
G&N (102-01) Union Bleachery/Cone Mills | 5/27/1954 $1 None Lay and maintain beneath the track and across its r-o-w, a 36" Approx. 2106 ‘ and 1634’ north of mile post 3,
Corporation corrugated steel overflow pipe and an 18" cast iron drain pipe. Top respectively -
_of pipes 1o be not less than 4’ beneath the top of the rail.
G&N (102-02) Union Bleachery/Cone Mills | 6/14/1954 $1 None Lay and maintain on its r-o-w and parallel with its track, an 18" cast | Approx. 1634’ north of mile post 3 and extend to approx.
Corporation iron water pipe. The top of the pipe to be approx. on fine of the base | 316" south of mile post 3 (total distance 1560")
of the rail in the track. Be not less than 20° from the center of the
track to the center of pipe line.
G&N (103) Travalers Rest Memorial 7/29/1954 $t None Construct and maintain a public road crossing across the r-o-wand | 1800’ north of mile past 10
Garden track. Crossing shall be not more than 40' in width and will be
constructed and maintained in accordance with specifications
approved by G&N
G&N (104) Berea Water and Sewer 12/2/1954 $1 None Lay and maintain beneath and not less than 3’ below its track (top of | Sulphur Springs Road
District Commission rail to top of incasement), 1 12" cast iron pipe passing through or
incased in & 18" cast iron pipe for a distance of approx. & on each
side of center-line of the track
G&N (106-01 & 02) SC State Highway 3/25/1955 None Reconstruct and maintain the overhead bridge and approaches on 3188’ south of milepost 8 betwesn Greenville and
Department (Docket 23.375 Road 170 near Greenville, SC without cost to the raiiroad and shall | Travelers Rest
and Federal Aid Project No. be parformed in accordance with the reasonable requirements of the
SG-882(2) railroad
G&N (107-01) Furman University 4/12/1955 $1 None Construct and maintain an access road over and across Furman's
property from east side of the tracks where Duncan Chapel Road
crosses extending northerly paraliel with the r-o-w tor approx. 1250’
G&N (107-02) Furman University 9/25/1958 $1 None Lay and maintain beneath and not less than 3 below tracks, a %" 130’ north to west of Duncan Chapel Road
water line incased in a 2” pipeline for a distance not less than 8 on
each side of center line of the rail main fine and spur tracks.
To surface treat and maintain tar and gravel strip 20" wide
Duncan Chapel Road through the rallway Montague
Station r-o-w to Furman’s property line — 100" north to
west of Duncan Chapel Road
G&N (108) Furman University 4/12/1955 $1 None Lay and maintain beneath and not less than 3’ below its track, a 10° | Crossing at Duncan Road, approx, 450' south of mile
cast iron pipe passing through or incased in a 16™ cast iron pipe for | post 7
a distance approx. 8' on each side of center fine of track
G&N (11) Greenville Clity Water Works | 9/22/1927 None None Place a 10" water line (Slater Pipe Line) across the r-o-w and under | 1904° Southeast of mile post 15
' and S. Slater and Sons, Inc. .| the track
G&N (110) DTL Takacy, Marietta, SC 10/31/1956 $1 None Lay and maintain 1" copper tubing water line incased withina 1% * | Approx. % mile north of the public highway crossing near
galvanized steel pipe for a distance of 20° across the roadbed of the Marietta-Slater High School building
tracks and to extend at least 5' from each end of the grad ties and
beneath at a dept of not less that 3'
G&N (112) Duke Power Company 11/30/1956 $1 None Construct, maintain and operate an overhead electric distribution Approx. 800’ northwest of Hudson Street
line over and across the r-0-w and tracks
G&N (114-01) Furman University 2/17/11958 $1 None Lay and maintain beneath and not less than 3' below its track a 6* Approx. 100" North of mite post No. 6
cast iron pipe encasad in not less than a 12" reinforced concrete or
corrugated long metal pipe approx. 8’ on each side of center line of
track; lay and maintain beneath and not less than 3’ below the track
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