PAUL H. LAMBOLEY
BANK OF AMERICA PLAZA
SUITE 645
50 W. LIBERTY STREET
RENO, NV 89501
TEL 775.786.8333 E-MAIL
FAX 775.786.8334 hlamboleviaol.com

VIA FEDERAL EXPRESS

September 8, 2005
Hon. Vernon A. Williams ; (/ @ & &
Secretary ;\ /

Surface Transportation Board
1925 K Street, NW
Washington, DC 20006

Re: PCI Transportation, Inc. v. Fort Worth & Western Railroad Company
STB Docket No. NOR 42094

Dear Secretary Williams:

Enclosed for filing on behalf of Respondent in the above-captioned docket are an
original and ten (10) copies each of

(1) Motion to Dismiss, or in the Alternative, to Hold the Matter in Abeyance,

(2) Brief in Support of Motion to Dismiss, or in the Alternative, to Hold the
Matter in Abeyance, and

(3) Declaration of Counsel in Support of Motion to Dismiss, or in the Alternative,
to Hold the Matter in Abeyance.

Please file-stamp the extra copy provided and return to me in the postage-paid,
addressed envelope enclosed.

Thank you.
Yours truly,
Patx\l‘::%y ENTERED
[;K)/ Dffice of Proceedings
PHL/nd ‘
e SEP -9 2005
Part of

Public Record
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BEFORE THE SURFACE TRANSPORTATION BOARD

STB DOCKET NO. NOR 42094

PCI TRANSPORTATION, INC.

Complainant,
V.

FORT WORTH & WESTERN RAIL COMPANY

Respondent.

MOTION TO DISMISS OR, IN THE ALTERNATIVE,
TO HOLD THE MATTER IN ABEYANCE

Paul H. Lamboley

Bank of America Plaza, Suite 645
50 W. Liberty Street

Reno, NV 89501

Tel. 775.786.8333

Fax 775.786.8334

E-mail: phlamboley@aol.com

Richard C. DeBerry

Russell A. Devenport
McDonald Sanders

777 Main Street, Suite 1300

. ENTEREDe dind;sort Worth, TX 76102
Office of Proce el. 817.336.8651

SEP -9 2005 Fax 817.334.0271
September 8, 2005 Portef Attorneys for Respondent
Pl BeSOTS port Worth & Western Railroad Company

FWWR’S MOTION TO DISMISS, OR IN THE ALTERNATIVE, TO HOLD IN ABEYANCE 1



MOTION TO DISMISS OR, IN THE ALTERNATIVE, TO
HOLD THE MATTER IN ABEYANCE

Respondent Fort Worth & Western Railroad Company (FWWR) moves the
Surface Transportation Board (STB or Board) to dismiss the Complaint filed August 8,
2005 by Complainant PCI Transportation, Inc. (PCI) on the grounds that PCI’s
Complaint fails to state claims cognizable by the Board upon which relief can be granted
under the Interstate Commerce Act (ICA) as amended by the Interstate Commerce
Commission Termination Act (ICCTA), 49 U.S.C. §§10101 et seq.

In the alternative, FWWR requests that the Board hold the matter in abeyance
pending further action, that may include referral of questions, by the United States
District Court for the Northern District of Texas, Fort Worth Division in Civil Action No.
4-04-cv-211 Y, entitled PCI Transportation, Inc. (Plaintiff) v. Fort Worth & Western
Railroad Company, Inc. (Defendant), reopened August 22, 2005 following Decision and
Judgment/Mandate of the United States Court of Appeals for the 5™ Circuit filed July 26,
2005 in Case No. 04-10965 entitled PCI Transportation, Inc. (Plaintiff-Appellant) v.
Fort Worth & Western Railroad Company, Inc. (Defendant-Appellee) involving the
parties named and issues raised in the Complaint on file before the Board.

In support of this motion, FWWR relies on its brief and the declaration of its

counsel submitted in support of this motion.
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Respectfully submitted September 8, 2005 by% for
P . Lamboley

Paul H. Lamboley

Bank of America Plaza, Suite 645
50 W. Liberty Street

Reno, NV 89501

Tel. 775.786.8333

Fax 775.786.8334

E-mail: phlamboley@aol.com

Richard C. DeBerry

Russell A. Devenport
McDonald Sanders

777 Main Street, Suite 1300
Fort Worth, TX 76102

Tel. 817.336.8651

Fax 817.334.0271

Attorneys for Respondent
Fort Worth & Western Railroad Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was
served on Counsel of Record identified below via first class U.S. mail, postage prepaid,

this f_,iﬂ_/l day of September, 2005:

H. Allen Pennington

Pennington Hill & Baker, LLP
The Fort Worth Club Tower

777 Taylor Street, Suite 890

Fort Worth, TX 76102

Tel. 817.332.5055

Fax 817.332.5054

E-mail: apennington@phblaw.com

I\lszame;%.émboley
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BEFORE THE SURFACE TRANSPORTATION BOARD

STB DOCKET NO. NOR 42094

PCI TRANSPORTATION, INC.

Complainant,
v.

FORT WORTH & WESTERN RAIL COMPANY

Respondent.

DECLARATION OF COUNSEL IN SUPPORT OF
MOTION TO DISMISS OR, IN THE ALTERNATIVE
TO HOLD THE MATTER IN ABEYANCE

Paul H. Lamboley
Bank of America Plaza, Suite 645
50 W. Liberty Street
Reno, NV 89501
- Tel. 775.786.8333
Office g?sﬁfgggedmgs Fax 775.786.8334
E-mail: phlamboley@aol.com
SEP -9 205
Richard C. DeBerry
Russell A. Devenport
McDonald Sanders
777 Main Street, Suite 1300
Fort Worth, TX 76102
Tel. 817.336.8651
Fax 817.334.0271

Part o
Public H:S.lford

September 8, 2005 Attorneys for Respondent
Fort Worth & Western Railroad Company
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DECLARATION OF COUNSEL IN SUPPORT OF
MOTION TO DISMISS OR, IN THE ALTERNATIVE
TO HOLD THE MATTER IN ABEYANCE
Paul H. Lamboley, under penalty of perjury, makes the following declaration in
support of the Motion to Dismiss, or in the Alternative, to Hold the Matter in Abeyance
submitted by Respondent Fort Worth & Western Railroad Company (FWWR):
1. I am one of the attorneys for Respondent FWWR, and make this
declaration based on personal knowledge of the facts stated herein.
2. Attached hereto are true and correct copies of documents obtained and
identified as follows:
Exhibit A Docket History of Case No. 4:04-cv-211 Y before the United
States District Court for the Northern District of Texas, Fort Worth
Division, entitled PCI Transportation, Inc v. Fort Worth &
Western Railroad Company, downloaded from the pacer system

August 25, 2005.

Exhibit B Order Reopening Case issued by the District Court August 22,
2005, downloaded from the pacer system August 25, 2005.

Exhibit C Plaintiff’s Second Amended Complaint filed August 3, 2004 in the
District Court by PCI Transportation, Inc.

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO DISMISS, 2
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Respectfully submitted September 8, 2005 by 1 / for
Paub# lamboley
i
Paul H. Lamboley
Bank of America Plaza, Suite 645
50 W. Liberty Street
Reno, NV 89501
Tel. 775.786.8333
Fax 775.786.8334
E-mail: phlamboley@aol.com

Richard C. DeBerry

Russell A. Devenport
McDonald Sanders

777 Main Street, Suite 1300
Fort Worth, TX 76102

Tel. 817.336.8651

Fax 817.334.0271

Attorneys for Respondent
Fort Worth & Western Railroad Company

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO DISMISS,
OR IN THE ALTERNATIVE, TO HOLD IN ABYEANCE
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Exhibit A Docket History of Case No. 4:04-cv-211 Y before the United States
District Court for the Northern District of Texas, Fort Worth Division,
entitled PCI Transportation, Inc v. Fort Worth & Western Railroad
Company, downloaded from the pacer system August 25, 2005.

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO DISMISS,
OR IN THE ALTERNATIVE, TO HOLD IN ABYEANCE
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ECF, JURY, STAYED

U.S. District Court
Northern District of Texas (Fort Worth)
CIVIL DOCKET FOR CASE #: 4:04-cv-00211

PCI Transportation Inc v. Fort Worth & Western Railroad  Date Filed: 03/19/2004

Company Jury Demand: Plaintiff
Assigned to: Judge Terry R Means Nature of Suit: 450 Commerce [CC
Cause: 28:1441 Petition for Removal- Contract Default Rates, Etc.
Jurisdiction: Federal Question
Plaintiff
PCI Transportation Inc represented by H Allen Pennington, Jr
Pennington Hill & Baker
777 Taylor St
Suite 890
Fort Worth, TX 76102
817/332-5055
Email: apennington@phblaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
V.
Defendant
Fort Worth & Western Railroad represented by Richard C DeBerry
Company McDonald Sanders
Continental Plaza
777 Main St
Suite 1300

Fort Worth, TX 76102
817/336-8651

Fax: 817/334-0271 FAX

Email: rdeberry@mcdonaldlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Russell A Devenport

McDonald Sanders

777 Main St

Suite 1300

Fort Worth, TX 76102

817/336-8651

Email: rdevenport@mcdonaldlaw.com

Counter Claimant
Fort Worth & Western Railroad represented by Russell A Devenport

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L_280_0-1 08/25/2005
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Company (See above for address)

V.
Counter Defendant

PCI Transportation Inc

Date Filed # Docket Text

03/19/2004 1 | NOTICE OF REMOVAL from 141st Judicial District Court Tarrant
County TX, case number 141-204556-04. ( Filing fee $ 150 receipt
number 48378.), filed by attorney Richard C DeBerry on behalf of Fort
Worth & Western Railroad Company.(dld, ) (Entered: 03/22/2004)

CERTIFICATE OF INTERESTED PERSONS by Fort Worth & Western
Railroad Company. (dld, ) (Entered: 03/22/2004)

03/19/2004 ANSWER filed in state court on 3/18/04 by defendant Fort Worth &
Western Railroad Company.(dld, ) (Entered: 03/22/2004)

03/22/2004 3 { ORDER EXPEDITING BRIEFING REGARDING MOTION TO

REMAND....the deft's response, if any, to the motion to remand must be
filed w/the clerk, and serving on opposing counsel so that it is rcvd nlt
4:30pm on Fri 26 2004; ptif's reply to deft's response, if any, shall be
filed nlt 4:30 Tue Mar 30 2004. (Signed by Judge Terry R Means on
3/22/04) (wrb, ) (Entered: 03/22/2004)

First AMENDED ANSWER to, COUNTERCLAIM against PCI
Transportation Inc by Fort Worth & Western Railroad Company. (dld, )
(Entered: 03/23/2004)

Emergency MOTION to Remand and brief in support thereof by PCI
Transportation Inc (wrb, ) (Entered: 03/23/2004)

03/19/2004

[[\S]

03/22/2004

o

03/22/2004

192

03/22/2004

N

Unopposed MOTION for Voluntary Dismissal of a Specific Claim for
Relief and brief in support thereof by PCI Transportation Inc (wrb, )
(Entered: 03/23/2004)

ORDER ON MOTION TO DISMISS SPECIFIC CLAIM...granting 6
Motion for Voluntary Dismissal of a Specific Claim for Relief against
Defendant Fort Worth & Western Railroad Company Inc from "imposing
or attempting to impose any demurrage charges upon PCIL, or in the
alternative, imposing or attempting to impose any demurrage charges
upon PCI when timely delivery of PCI's cars on a first-in, first-out basis
would have resulted in no demurrage charges, and in those situations
where no demurrage charges would accrue but for FWWR's service
failures"; see order for specifics. (Signed by Judge Terry R Means on
3/23/2004) (dld, ) (Entered: 03/24/2004)

ORDER TO SUBMIT JOINT STATUS REPORT AND PROPOSED
DISCOVERY PLAN... jsrpt due w/in 30 days of the date of the filing of
this order. (Signed by Judge Terry R Means on 03/26/04) (wrb, )

03/23/2004

I~

03/26/2004

{o]

https://ecf.txnd .uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L._280_0-1 08/25/2005
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(Entered: 03/26/2004)

03/26/2004

N

DEMAND for Trial by Jury by PCI Transportation Inc. (wrb, ) (Entered:
03/29/2004)

03/26/2004

10 | Defendant's RESPONSE to Plaintiff's 5 Emergency MOTION to Remand

and brief in support filed by Fort Worth & Western Railroad Company.
(wrb, ) (Entered: 03/29/2004)

03/26/2004

Appendix in Support re 10 Response to Motion filed by Fort Worth &
Western Railroad Company. (wrb, ) (Entered: 03/29/2004)

03/30/2004

12 | REPLY to Response to Motion re S MOTION to Remand filed by PCI

Transportation Inc. (dld, ) (Entered: 03/31/2004)

04/08/2004

13 | ORDER denying 5 Motion to Remand (Signed by Judge Terry R Means

on 4/8/04) (wrb, ) (Entered: 04/08/2004)

04/16/2004

MOTION for Hearing on Temporary Injunction by PCI Transportation
Inc with Brief in Support. (pdm, ) (Entered: 04/16/2004)

04/19/2004

15 | RESPONSE to re 14 MOTION for Hearing on Temporary Injunction

filed by Fort Worth & Western Railroad Company. (dld, ) (Entered:
04/20/2004)

04/20/2004

| Means on 4/20/04) (wrb, ) (Entered: 04/20/2004)

04/23/2004

JOINT STATUS REPORT and Proposed Discovery Plan by Fort Worth
& Western Railroad Company, PCI Transportation Inc. (wrb, ) (Entered:
04/23/2004)

04/29/2004

MOTION for Preliminary Injunction by PCI Transportation Inc (wrb, )
(Entered: 04/30/2004)

04/29/2004

Transportation Inc. (wrb, ) (Entered: 04/30/2004)

04/29/2004

Appendix in Support re 18 MOTION for Injunction filed by PCI
Transportation Inc. (wrb, ) (Entered: 04/30/2004)

04/29/2004

21 | MOTION for Leave to File Plaintiff's First Amended Complaint by PCI

Transportation Inc (wrb, ) (Entered: 04/30/2004)

04/29/2004

22 | INITIAL SCHEDULING ORDER: parties to participate in formal

settlement conf nlt Aug 16 2004 Amended Pleadings due by 7/1/2004.
Discovery due by 7/30/2004. Joinder of Parties due by 5/21/2004.
Motions due by 8/30/2004. (Signed by Judge Terry R Means on 4/29/04)
(wrb, ) (Entered: 05/03/2004)

05/17/2004

23 | RESPONSE to Plaintiff's Motion re 18 MOTION for Injunction filed by

Fort Worth & Western Railroad Company. (wrb, ) (Entered: 05/17/2004)

05/17/2004

Appendix in Support re 23 Response to Motion filed by Fort Worth &
Western Railroad Company. (wrb, ) (Entered: 05/17/2004)

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L_280_0-1 08/25/2005
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06/02/2004

Page 4 of 10

25 | ORDER granting 21 Motion to File Plaintiff's First Amended Complaint

(Signed by Judge Terry R Means on 6/2/04) (wrb, ) (Entered:
06/03/2004)

06/02/2004

Plaintiff's First AMENDED COMPLAINT against Fort Worth &
Western Railroad Company , filed by PCI Transportation Inc.(wrb, )
(Entered: 06/03/2004)

06/25/2004

27 | ANSWER to Counterclaim by PCI Transportation Inc.(wrb, ) (Entered:

06/28/2004)

06/25/2004

MOTION for Leave to File Plaintiff's Second Amended Complaint by
PCI Transportation Inc (wrb, ) (Entered: 06/28/2004)

07/01/2004

MOTION to File Second Amended Answer to Complaint &
Counterclaim by Fort Worth & Western Railroad Company with Brief in
Support. (pdm, ) (Entered: 07/02/2004)

07/06/2004

07/19/2004

PCI Transportation Inc (wrb, ) (Entered: 07/21/2004)

07/29/2004

32 | ORDER granting 28 Motion for Leave to File Second Amended

Complaint. (Signed by Judge Terry R Means on 7/29/04) (dld, ) (Entered:
07/30/2004)

07/29/2004

SECOND AMENDED COMPLAINT against Fort Worth & Western
Railroad Company , filed by PCI Transportation Inc.(dld, ) (Entered:
07/30/2004)

07/29/2004

(Signed by Judge Terry R Means on 7/29/04) (dld, ) (Entered:
07/30/2004)

07/29/2004

SECOND AMENDED ANSWER and COUNTERCLAIM by Fort
Worth & Western Railroad Company. (dld, ) (Entered: 07/30/2004)

07/30/2004

Unopposed MOTION for Leave to Substitute Verified Second Amended
Complaint by PCI Transportation Inc (wrb, ) (Entered: 08/03/2004)

08/03/2004

amended complaint (Signed by Judge Terry R Means on 8/3/04) (wrb, )
(Entered: 08/03/2004)

08/03/2004

39 | PLA'S SECOND AMENDED COMPLAINT against Fort Worth &

Western Railroad Company , filed by PCI Transportation Inc.(mjw, )
(Entered: 08/05/2004)

08/03/2004

AMENDED DOCUMENT by PCI Transportation Inc. Amendment to 31
MOTION for Reconsideration re 30 Order on Motion for
Injunction...And Request for Hearing and Brief in Support (mjw, )
(Entered: 08/05/2004)

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L_280_0-1
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08/03/2004

Page 5 of 10

Supplemental Appendix in Support re 40 Amended Motion for
Reconsideration filed by PCI Transportation Inc. (mjw, ) (Entered:
08/05/2004)

08/03/2004

SETTLEMENT CONFERENCE REPORT re:RESPONSE to Order re 22
Scheduling Order, filed by PCI Transportation Inc. (dld, ) (Entered:
08/06/2004)

08/04/2004

38 | Interlocutory NOTICE OF APPEAL as to 30 Order on Motion for

Injunction, 13 Order on Motion to Remand by PCI Transportation Inc.
Filing fee $ 255, receipt number 49738, filed by Atty H Allen Pennington
Jr, No hrgs held. (Entered: 08/05/2004)

08/04/2004

ORDER RENDERING MOTION MOOT; finding as moot 31 Motion for
Reconsideration (Signed by Judge Terry R Means on 8/4/04) (wrb, )
(Entered: 08/05/2004)

08/05/2004

Transmission of Notice of Appeal and Docket Sheet to US Court of

(Entered: 08/05/2004)

08/06/2004

DEFENDANT'S SETTLEMENT CONFERENCE REPORT by Fort
Worth & Western Railroad Company. (wrb, ) (Entered: 08/10/2004)

08/09/2004

ORDER RETAINING RECORD IN DISTRICT COURT: ORDERED
by the Court, pursuant to Rule 11(e), FRAP, that the Clerk of this DC
shall retain the record or parts thereof subject to the request of the Court
of Appeals. FURTHER ORDERED that the pla, file with the Clerk of the
Court, a designation of record and a Transcript Order within ten (10) days
from the signing of this order. Upon receipt of the designation, and
transcripts if ordered, the Clerk of the Court shall transmit a certified
record to the Clerk of the US Court of Appeals for the Fifth Circuit.
FURTHER ORDERED that the Clerk of the Court shall immediately
transmit the partial record on appeal, which consists of a certified copy of
this order and of the docket entries, to the Clerk of the US Court of
Appeals for the Fifth Circuit. (Signed by Judge Terry R Means on August
9, 2004) (csw, ) (Entered: 08/09/2004)

08/12/2004

Plaintiff's ANSWER to First Amended Counterclaim by PCI
Transportation Inc.(wrb, ) (Entered: 08/16/2004)

08/16/2004

Appeal...no hrgs. (csw, ) (Entered: 08/17/2004)

08/16/2004

Statement of Issues for Appeal re 38 Notice of Appeal filed by PCI
Transportation Inc. (csw, ) (Entered: 08/17/2004)

08/16/2004

49 | DESIGNATION of Record on Appeal by PCI Transportation Inc re 38

Notice of Appeal (csw, ) (Entered: 08/17/2004)

08/23/2004

USCA Case Number 04-10965 for 38 Notice of Appeal filed by PCI
Transportation Inc. (csw, ) (Entered: 08/24/2004)

08/23/2004

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L._280_0-1
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30 Order on Motion for Injunction filed by Fort Worth & Western
Railroad Company. (wrb, ) (Entered: 08/24/2004)

08/23/2004

51 | Appendix in Support re 50 Defendant's Response to Plaintiff's Motion to

Reconsider filed by Fort Worth & Western Railroad Company. (wrb, )
(Entered: 08/24/2004)

08/30/2004

52 | MOTION to Stay Action Pending Appeal by PCI Transportation Inc with

Brief in Support. (dld, ) (Entered: 08/31/2004)

08/30/2004

MOTION for Partial Summary Judgment by Fort Worth & Western
Railroad Company (wrb, ) (Entered: 08/31/2004)

08/30/2004

Memorandum in Support re 53 MOTION for Summary Judgment filed
by Fort Worth & Western Railroad Company. (wrb, ) (Entered:
08/31/2004)

08/30/2004

MOTION to Dismiss Claims for Injunction Relief and Brief in Support
by Fort Worth & Western Railroad Company (wrb, ) (Entered:
08/31/2004)

08/30/2004

(o))

MOTION to Dismiss filed by Fort Worth & Western Railroad Company.
(wrb, ) (Entered: 08/31/2004)

09/02/2004

Certified and Transmitted Designated Record on Appeal to US Court of
Appeals re 38 Notice of Appeal #04-10965 consisting of 3 volumes
certified copies case papers designated by PCI Transportation; along with
a cert cy of designation and docket entries and a transmittal letter. (csw;, )
(Entered: 09/02/2004)

09/07/2004

57 | REPLY BRIEF to Response to Motion re 31 MOTION for

Reconsideration re 30 Order on Motion for Injunction filed by PCI
Transportation Inc. (mjw, ) (Entered: 09/08/2004)

09/10/2004

Western Railroad Company. (wrb, ) (Entered: 09/13/2004)

09/13/2004

REPLY BRIEF to Response to 52 MOTION to Stay filed by PCI
Transportation Inc. (dld, ) (Entered: 09/14/2004)

09/21/2004

STIPULATION FOR ENLARGEMENT OF TIME FOR PLAINTIFF
TO FILE A RESPONSE TO FWWR'S MOTIONS FOR PARTIAL
SUMMARY JUDGMENT AND TO DISMISS CLAIMS FOR
INJUNCTION RELIEF by Fort Worth & Western Railroad Company,
PCI Transportation Inc. (wrb, ) (Entered: 09/22/2004)

09/28/2004

Second STIPULATION for Enlargement of Time for Plaintiff to File a
Response to FWWR's Motions for Partial Summary Judgment and to
Dismiss Claims for Injunction Relief by Fort Worth & Western Railroad
Company, PCI Transportation Inc. (dld, ) (Entered: 09/29/2004)

10/05/2004

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L_280_0-1
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Jjudgment and motion to dismiss claims for injunctive relief are due nlt
4pm Mon Oct 11 2004. (Signed by Judge Terry R Means on 10/5/04)
(wrb, ) (Entered: 10/05/2004)

10/08/2004

ORDER of USCA #04-10965 as to 38 Notice of Appeal filed by PCI
Transportation Inc...ORDERED that appellant's motion for stay pending
appeal is DENIED. (csw, ) (Entered: 10/08/2004)

10/12/2004

MOTION for relief from order denying remand by PCI Transportation
Inc (wrb, ) (Entered: 10/13/2004)

10/12/2004

***UNFILED PER ORDER 10/13/04***Plaintiffs RESPONSE to
Motion re 55 MOTION to Dismiss filed by PCI Transportation Inc.
(wrb, ) Modified on 10/14/2004 (pdm, ). (Entered: 10/ 13/2004)

10/12/2004

**UNFILED PER ORDER 10/13/04***Plaintiffs RESPONSE to
Motion re 53 MOTION for Summary Judgment filed by PCI
Transportation Inc. (wrb, ) Modified on 10/14/2004 (pdm, ). (Entered:
10/13/2004)

10/12/2004

***UNFILED PER ORDER 10/13/04***Plaintiff's Brief in Support of
64 MOTION for relief from order denying remand, 65 Response to

Motion filed by PCI Transportation Inc. (wrb, ) Modified on 10/14/2004
(pdm, ). (Entered: 10/13/2004)

10/12/2004

68 | ***UNFILED PER ORDER 10/13/04***Brief in Support re 66

Response to Motion for Partial Summary Judgment filed by PCI
Transportation Inc. (wrb, ) Modified on 10/14/2004 (pdm, ). (Entered:
10/13/2004)

10/12/2004

***UNFILED PER ORDER 10/13/04***Appendix in Support of 66
Response to Motion, 65 Response to Motion filed by PCI Transportation

Inc. (wrb, ) Modified on 10/14/2004 (pdm, ). (Entered: 10/13/2004)

10/12/2004

70 | ***UNFILED PER ORDER 10/13/04***OBJECTIONS TO THE

DECLARATION OF JIM MARTIN in support of Defendant's Motion
for Partial Summary Judgment and Defendant's Motion to Dismiss
Claims for Injunctive Relief filed by PCI Transportation Inc. (wrb, )
Modified on 10/14/2004 (pdm, ). (Entered: 10/13/2004)

10/13/2004

Order Unfiling 66 Response to Motion filed by PCI Transportation Inc
due to the following deficiency: Not in proper form, no case number.
(Signed by Judge Terry R Means on 10/13/04) (pdm, ) (Entered:
10/14/2004)

10/13/2004

Order Unfiling 68 Response in Support of Motion filed by PCI
Transportation Inc due to the following deficiency: Not in proper form,
no case number. (Signed by Judge Terry R Means on 10/13/04) (pdm, )
(Entered: 10/14/2004)

10/13/2004

73 | Order Unfiling 67 Response in Support of Motion filed by PCI

Transportation Inc due to the following deficiency: Not in proper form,
no case number. (Signed by Judge Terry R Means on 10/13/04) (pdm, )
(Entered: 10/14/2004)

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?19033539968 1 394-1._280 0-1
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10/13/2004

Order Unfiling 65 Response to Motion filed by PCI Transportation Inc
due to the following deficiency: Not in proper form, no case number.
(Signed by Judge Terry R Means on 10/13/04) (pdm, ) (Entered:
10/14/2004)

10/13/2004

75 | Order Unfiling 70 Response in Opposition, filed by PCI Transportation

Inc due to the following deficiency: Not in proper form, no case number.
(Signed by Judge Terry R Means on 10/13/04) (pdm, ) (Entered:
10/14/2004)

10/13/2004

76 | Order Unfiling 69 Appendix in Support filed by PCI Transportation Inc

due to the following deficiency: Not in proper form, not securely bound.
(Signed by Judge Terry R Means on 10/13/04) (pdm, ) (Entered:
10/14/2004)

10/15/2004

PLA'S RESPONSE to DFT'S Motion re 53 MOTION for Partial
Summary Judgment filed by PCI Transportation Inc. (mjw, ) (Entered:
10/18/2004)

10/15/2004

78 | Appendix in Support re 77 Response to Motion for partial summary

judgment filed by PCI Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/15/2004

79 | PLA'S RESPONSE to Motion re 55 MOTION to Dismiss Claims for

Injunctive Relief filed by PCI Transportation Inc. (mjw, ) (Entered:
10/18/2004)

10/15/2004

80 | PLA'S Memorandum in Support re 79 Response to Motion to dismiss

claims for injunctive relief filed by PCI Transportation Inc. (mjw, )
(Entered: 10/18/2004)

10/15/2004

MOTION for Relief from Order Denying Remand of Case by PCI
Transportation Inc (mjw, ) (Entered: 10/18/2004)

10/15/2004

81 | PLA'S Appendix in Support re 77 Response to Motion to dismiss, 79

Response to Motion for partial summary judgment filed by PCI
Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/15/2004

82 | OBJECTIONS TO THE DECLARATION OF JIM MARTIN IN

SUPPORT OF DFT'S MOTION FOR PARTIAL SUMMARY
JUDGMENT AND DFT'S MOTION TO DISMISS CLAIMS FOR
INJUNCTIVE RELIEF filed by PCI Transportation Inc. (mjw, )
(Entered: 10/18/2004)

10/19/2004

ORDER of USCA #04-10965 as to 38 Notice of Appeal filed by PCI
Transportation Inc...ORDERED that appellant's motion for stay pending
appeal is Denied. (csw, ) (Entered: 10/20/2004)

11/01/2004

REPLY to Response to Motion re 53 MOTION for Summary Judgment
filed by Fort Worth & Western Railroad Company. (wrb, ) (Entered:
11/02/2004)

11/01/2004

85 | REPLY to Response to Motion re 55 MOTION to Dismiss filed by Fort

Worth & Western Railroad Company. (wrb, ) (Entered: 11/02/2004)

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl190335399681394-L_280_0-1

(==

Page 8 of 10

08/25/2005




S
District Version 2.04 - Docket Report Page 9 of 10

11/01/2004 86 1 RESPONSE to Motion re MOTION for Relief from Order Denying
Remand of Case filed by Fort Worth & Western Railroad Company.
(wrb, ) (Entered: 11/02/2004)

RESPONSE to Plaintiff PCI's 82 Objections to the Declaration of Jim
Martin filed by Fort Worth & Western Railroad Company. (wrb, )
(Entered: 11/02/2004)

11/04/2004 88 ] ORDER granting 52 Motion to Stay...Case is STAYED until the 5th
Circuit issues its mandate regarding the pla's appeals of this Court's July
6, 2004, order and April 8, 2004 order; case is ADMINISTRATIVELY
CLOSED in an effort to manage court's docket more efficiently. Case
may be reopened, without prejudice, upon the motion of either party,
once the Fifth Circuit issues its mandate regarding the appeals. (Signed
by Judge Terry R Means on 11/4/2004) (csw, ) (Entered: 11/05/2004)

11/01/2004

o0
I~

11/04/2004 Order Directing Administrative Closure per 88 order (Signed by Judge
Terry R Means on 11/4/2004) (csw, ) (Entered: 11/05/2004)
11/17/2004 Certified and Transmitted SUPPLEMENTAL Record on Appeal to US

Court of Appeals re 38 Notice of Appeal #04-10965 consisting of 1
volume supplemental case papers which includes a cert cy of docket
entries, 1 exhibit folder which contains appendix document #81; along
with a transmittal letter. (Original record sent) (csw, ) (Entered:
11/17/2004)

08/18/2005 92 | NOTICE OF FILING OF CLAIMS BEFORE THE SURFACE
TRANSPORTATION BOARD, MOTION TO DISMISS OR STAY
COUNTERCLAIMS AND BRIEF IN SUPPORT THEREOF by PCI
Transportation Inc (wrb, ) (Entered: 08/19/2005)

08/18/2005 93 | Appendix in Support of 92 PCI Transportation Inc's Motion to Dismiss
filed by PCI Transportation Inc. (wrb, ) (Entered: 08/19/2005)
08/19/2005 89 | JUDGMENT/MANDATE of USCA #04-10965 as to 38 Notice of

Appeal filed by PCI Transportation Inc...ordered and adjudged that the
judgment of the DC is affirmed. Further ORDERED that pla-appellant
pay to dft-appellee the costs on appeal to be taxed by the Clerk of this
Court. Issued as Mandate: 8/17/2005. (csw, ) (Entered: 08/19/2005)

08/19/2005 90 | Opinion of USCA (certified copy) #04-10965 in accordance with USCA
DC's orders &gnying PCI's motion for remand and denying PCI's motion
for a preliminary injunction including its refusal to conduct a hearing are
in all respects Affirmed. (csw, ) (Entered: 08/19/2005)

08/19/2005 91 | Appeal Record Returned: 38 Notice of Appeal re: USCA #04-10965
consisting of 3 volumes case papers, 1 vol supplemental case papers,
appendix document #81, 2 sealed envelopes record supplemented at Sth.
(csw, ) (Entered: 08/19/2005)

08/22/2005 94 | Order Designating Case for ECF - see order for specifics. (Signed by
Judge Terry R Means on 08/22/05) (wrb, ) (Entered: 08/23/2005)

https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-1. 280 0-1 08/25/2005
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08/22/2005 95 | ORDER:, Case reopened. Because the reason for the stay and admin
closure - the appeal- has been resolved, this court orders this case
reopened and lifts the stay. The clerk shall note on the docket that this
case is no longer administratively closed. (Signed by Judge Terry R
Means on 8/22/05) (wrb, ) (Entered: 08/23/2005)

I PACER Service Center I

[ Transaction Receipt l

[ 08/25/2005 23:05:23 j

[PACER Login: ||pl0613 |iClient Code: |

lDescription: lh)ocket Report |LSearch Criteria: “4:04-cv-00211j

[Billable Pages: ||6 J[Cost: Jlo.48 |
https://ect.txnd.uscourts.gov/cgi-bin/DktRpt.pl?190335399681394-L. 280 0-1 08/25/2005
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Exhibit B Order Reopening Case issued by the District Court August 22, 2005,
downloaded from the pacer system August 25, 2005.

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO DISMISS,
OR IN THE ALTERNATIVE, TO HOLD IN ABYEANCE

’




F____—‘

Case 4:04-cv-00211 Document 95  Filed 08/22/2005 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

PCI TRANSPORTATION, INC. §

VS. § CASE NO. 4:04-CV-211-Y
FORT WORTH & WESTERN RAILROAD §

COMPANY, INC. §

ORDER REOPENING CASE
(with special instruction to the clerk)

This Court denied plaintiff PCI Transportation, Inc.’s motion to remand this case to state
court and motion for preliminary injunction. [Docs. # 13 & 30.] PCI appealed these rulings, and
this Court stayed this action pending appeal and administratively closed it. [Doc. # 88.] On July 26,
2005, the Fifth Circuit Court of Appeals affirmed this Court’s orders on the two motions. PCI
Transp. Inc. v. Fort Worth & W. R.R. Co., No. 04-10965, 2005 WL 1731748 (5" Cir. July 26, 2005).
On August 18, 2005, PCI filed a motion to dismiss the case because it has filed its claims in the
Surface Transportation Board.! [Doc. # 92.] This Court received the Fifth Circuit’s mandate the
next day. [Doc. # 89.]

Because the reason for the stay and administrative closure—the appeal—has been resolved,
this Court ORDERS this case REOPENED and LIFTS the stay. The clerk shall note on the docket

of this case that this case is no longer administratively closed.

SIGNED August 22, 2005.
iy ® .78
TERRY R. MEANS
UNITED STATES DISTRICT JUDGE
TRM/ah

lpefendant Fort Worth & Western Railroad Company’s response to
the motion to dismiss is due on or before September 7, 2005.




Exhibit C Plaintiff’s Second Amended Complaint filed August 3, 2004 in the
District Court by PCI Transportation, Inc.

CERTIFICATE OF SERVICE

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO DISMISS,
OR IN THE ALTERNATIVE, TO HOLD IN ABYEANCE
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‘ s US. DISTRICT COURT
ﬁ\@\\“‘ NORTHERN DISTRICT OF TEXAS

N FILED
(N
A6 - 3 2004
IN THE UNITED STATES DISTRICT CQURT
NORTHERN DSTRICT OF TEXAS CLEFK, U, DISTRICTCOURT
PCI TRANSPORTATION, INC., § L DEPUTY
Plaintiff,
V.
CIVIL ACTION NO. 4-04CV-211-Y
FORT WORTH & WESTERN
RAILROAD COMPANY, INC.,
Defendant. 8§

PLAINTIFF'S SECOND AMENDED COMPLAINT
TO THE HONORABLE UNITED STATES DISTRICT JUDGE:

PCl Transportation, Inc. ("PCI" or “Plaintiff’) files this its Plaintiffs Second
Amended Complaint, complaining of Defendant Fort Worth & Western Railroad
Company, Inc. (‘FWWR” or “Defendant”), and would respectfully show the Court the
following: _

PARTIES AND VENUE

1. Plaintiff is a Texas company with an office at 3201 N. Sylvania Ave., Fort
Worth, Tarrant County, Texas.

2. Defendant FWWR is a corporation organized under the laws of, and with
its principal place of business in, the State of Texas. FWWR may be served with
citation on its President, Mr. me M. Martin, at 6300 Ridglea Place, Suite 1200, Fort
Worth, Tarrant County, Texas.

3. Venue would be proper in the Fort Worth Division of the United States
District Court for the Northem District of Texas because the claims and causes of

action asserted herein arose in the Fort Worth Division.
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FACTUAL BACKGROUND

4, PCl is in the business of receiving and handling rail cargo in Fort Worth,
Texas, and is located on a railroad spur which comes off the Union Pacific and
Burlington Northern railroad lines (the “Fort Worth Main Lines”) which pass through
the central north side of Fort Worth, Texas. These main railroad lines constitute a
public utility which serves the public. FWWR either owns or controls the railroad
tracks connecting PClI's spur to the Fort Worth Main Lines.

5. in approximately the Spring of 1998, FWWR and PCI entered into an
agreement whereby FWWR would take into its business premises and rail yard, which
is located at the Hodge railroad yard on Long Avenue in north Fort Worth, any railroad
cars from the Fort Worth Main Lines bearing cargo ordered for delivery to Fort Worth
by PCI.

6. PCI rents warehouse space of approximately 320,000 square feet at its
Fort Worth location. The warehouses are served by the aforementioned railroad spur
off the Union Pacific and Burlington Northem lines, which spur consists of an “A” and a
“B" track. PCI's railroad spur can accommodate up to ten railroad cars for unloading
into PCl's warehouse at one time when the cars are facing the correct way and are not
positioned improperly on the spur tracks.

7. At the time of the original agreement between FWWR and PCI, FWWR
agreed to provide PCI unlimited daily switches, that is, to provide PCI as many railroad

cars as it desired from the available loaded cars located in FWWR's yard which were
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bound for PCI. Based upon the agreement and commitment of FWWR, PCI was able
to secure a long-term lease agreement of its warehouse space and spur with the
Sylvania Industrial Park.

8. The business relationship between PCl and FWWR proceeded
satisfactorily for a number of years. During that time, a course of dealing developed
whereby FWWR would spot, or deliver, to PCI, the oldest cars first; that is, the cars
would be delivered to PCl's spur by FWWR on a first-in, first-out basis. PCl would
show that this has also been the custom and practice in the railroad industry,
including, but not limited to, Tarrant County and the State of Texas, at all relevant
times hereto.

9. In August, 2001, FWWR and PCI had a disagreement concerning a
demurrage charge sought to be imposed by FWWR. Demurrage is a charge by a
railroad company to a spur company, such as PCI, which is unable to take possession
of a loaded railroad car within some agreed upon or legally imposed period of time
after the car is received by the railroad company. On or about August 23, 2001,
FWWR and PCI entered into a confidential written agreement regarding the parties’
future relationship (“Agreement”). The Agreement is expressly made confidential and,
therefore, Plaintiff will submit same to the Court for in-camera review in connection
with any ftrial or hearing, and only the portions of the Agreement pertinent and
necessary to this action are set forth herein. No monies exchanged hands between

FWWR and PCI under this Agreement because FWWR receives its revenues for
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receiving the loaded railroad cars from the mainland railroads, UPR and BN. Under
this new Agreement, FWWR-agreed to-provide PCl-one switch, or spot, of loaded cars
per day to PCl’s spur, and not to impose a demurrage charge to PCI unless it had to
hold a loaded PCl-bound car for more than four days. Since execution of this
Agreement, the parties’ custom and practice has been that FWWR would deliver to
PCI the oldest cars first; that is, the cars that have been in its possession the longest.
This has also continued to be the standard practice in the industry, for obvious
reasons, since August 23, 2001, and has been recognized and confirmed orally and in
writing by FWWR as the parties’ express agreement on several occasions since
execution of the Agreement, including in correspondence between the parties
attached hereto.

10. In reliance upon the new Agreement, and FWWR's express commitment
to the four day demurrage agreement and the first-in, first-out delivery of cars under
the Agreement, PCI entered into a renewal of the long term lease of its warehouse
space and spur with the Sylvania Industrial Park.

11. Recently, FWWR has varied from its first-in, first-out practice of delivery
of PCI cars to the PCI spur, which has created situations where FWWR has held,
against PCl's express wishes, railroad cars filled with important cargo belonging to
PCl's customers for over four days. On some occasions, FWWR has then attempted
to impose a demurrage charge to PCl because these cars have been in its yard for

over four days. In these situations, which is certainly the case with the demurrage
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charge referenced hereinafter, had FWWR honored its express agreement and its
custom, practice and industry standard, the subject cars would not have been in the
possession of FWWR for more than four days.

12.  Similarly, there are so-called “service failures” which occur from time to
time in the performance of FWWR's obligations under the Agreement. For example,
FWWR sometimes spots cars on PCl's spur backwards or in locations where they
obviously cannot be unloaded with PCl's equipment. These cars cannot be unloaded
in these situations, and therefore must be removed by FWWR and brought back the
next day with the next group of cars. On some occasions, FWWR has then attempted
to impose a demurrage charge on the misplaced cars or on other cars which are
delayed by FWWR's service failures of this type, and not by any conduct or action on
the part of PCI.

13. By letter dated February 3, 2004, a true and correct copy of which is
attached as Exhibit “A” and incorporated by reference, FWWR provided written notice
to PCI that if an invoice for July, 2003 demurrage in the amount of $2,340.00 was not
paid by February 20, 2004, then FWWR would cancel the parties’ August 23, 2001
Agreement. FWWR further threatened PCI in its letter that PCI would be placed on a
cash basis and that, with respect to all PCl-bound cars presently in its possession
(which contain goods owned not by PCI, but by PCl's customers), PCl would be held
on “constructive placement accruing demurrage until all outstanding invoices are

paid.” The July, 2004 invoices which FWWR is attempting to collect are based upon
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situations where railroad cars were in the possession of FWWR for greater than four
~“~days solely because of its failure to-deliver PCl-cars-on-a first-in; first-out basis.

14. PCI first received the attached February 3, 2004 letter by telecopy on
February 26, 2004, and had no knowledge of its contents or existence prior to that
date.

15. Randy Gaston, the PCI representative and officer in Fort Worth, met with
FWWR representatives, Jim Martin and Steve George, on March 1, 2004, to
demonstrate, using FWWR’s own records, that the cars for which the July, 2004
demurrage charges were being imposed would not have been in FWWR's possession
more than four days had the PCl-bound cars been delivered to PCl on a first-in, first-
out, or oldest-car, basis. At the meeting, the FWWR representatives acknowledged
their mistake, and indicated that the demurrage charge would be withdrawn.

16. Then, the next day, Mr. Martin emailed PCl a new demand letter, a true
and correct copy of which is attached hereto as Exhibit “B" and incorporated by
reference, again demanding payment of the July, 2003 demurrage charge and stating
that FWWR would place PCI in defauit under the Agreement if such bill was not paid
by March 8, 2004. The letter acknowledges that the oldest cars were not delivered
first to PCI, but states that this was done on the verbal instructions from one of PCl's
yard employees. These alleged instructions never occurred but, in any event, at the
March 1, 2003 meeting, Mr. Martin stated that any such oral instructions “[don't] matter

unless it was in writing and my people know that.” Mr. Gaston of PCl responded to
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this letter late on March 2, 2004, by email, a true and correct copy of which is attached
hereto as Exhibit “C” and incorporated by reference, reminding Mr. George of the
acknowledgments of FWWR the previous day and asking for reconsideration of the
demand. No response had been received to this request as of the time of filing of the
original petition in this matter.

17. The actions of FWWR appear to be calculated to cause PCI to incur
demurrage charges under the parties’ Agreement, since a normal delivery schedule of
the ten cars per day which PCl and its facility can accommodate would have resulted
in no cars being in FWWR's yard for more than four days. FWWR has also recently
taken the shocking and untenable position that demurrage charges are due regardiess
of whether its actions and negligence cause a delay in delivery of cars, including in
those situations involving obvious service failures on the part of FWWR.

18. FWWR's foregoing actions constitute an obvious interference with PCl's
contractural relations with its customers and its ability to deliver goods owned by PCI’s
customers on a timely basis.

19. PCIl has no adequate remedy at law for FWWR's breaches of the
Agreement and its threatened unlawful conduct. PCI has contracts with its customers
to receive freight in Fort Worth via rail and to deliver same to its customers, and
FWWR's actions are preventing PCI from honoring its contracts with its customers.
FWWR's threatened immediate termination of the Agreement with PCl would deny

PCI's access to the United States’ public railroad system and would likely put PCl's
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Fort Worth operation out of business immediately. In addition, such action would

“prevent PCI from being ableé to performits contracts withits-customers. -PClI's injuries

and losses from FWWR's actions and threats are continuing.

20. This action was filed in State Court on March 5, 2004. At that time, a
temporary restraining order was issued, which, among other things, prevented
Defendant from providing any notice of cancellation of any agreements between PCIi
and FWWR. As shown in the sworn Plaintiff's Original Petition filed in the state court
proceeding, the primary basis for the application for the temporary restraining order
was a March 2, 2004 letter from FWWR (a copy of which is attached hereto as Exhibit
“B"), which stated that if an alleged demurrage charge in the amount of $2,130.00 was
not paid by March 8, 2004, the contractual agreement dated August 23, 2001 between
the parties would be cancelled. The state court enjoined this and other related actions
by FWWR.

21. Plaintiff stated under oath in its Original Petition that the purported
$2,130.00 demurrage charge was based upon a demonstrable situation where no
charges would have been incurred had FWWR delivered PCl's rail cars on an oldest-
car-first basis, as it had agreed to do on many occasions, and as had becﬁme the
course of dealing between the parties. In fact, Mr. Martin’'s March 2, 2004 letter
expressly recognizes this obligation and course of dealing under the parties’
agreement that the oldest cars would be delivered first, by stating, with reference to

the August 23, 2001 contract:
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You are aware of the discussions that ensued about the verbal
instructions: from PCI after receiving this demurrage bill and it

-7 "was subsequently decided-that-the oldest cars-would-be placed — -
first unless we received written instructions from PCI.

22. The purpose of the preliminary injunction sought herein is to prevent,
among other things, FWWR from violating the parties’ express agreements and,
specifically, from taking any further actions to cancel the August 23, 2001 agreement,
based upon false demurrage bills, such as that which was the subject of the March 2,
2004 letter.

23. The hearing on the temporary injunction in state court was set for
Monday, March 22, 2004, at 8:30 a.m. On Friday, March 19, 2004, the case was
removed to this Honorable Court, long before any deadline for such removal, and
notice was received by the undersigned counsel very late that afternoon that the case
had been removed.

24. This Court entered its order on April 8, 2004, denying the Emergency
Motion to Remand. The undersigned counsel learned of this order on Good Friday,
April 9, 2004. On Monday morning, April 12, 2004, PCI received in the mail a new
purpdrted demurrage bill from FWWR, a copy of which is attached hereto as Exhibit
“D” and incorporated by reference. The bill is, quite obviously, not based upon the
four-day demurrage period required by the parties’ agreement, but appears instead to

be based upon only MMay demurrage period. Thus, the demurrage bill is clearly not

in compliance with the parties’ agreement. The bill also seeks to charge PCI| two-day
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demurrage on several cars which were delivered in the weeks prior to the date of the

March 2, 2004 letter from Mr. Martin referred to above. In other words, FWWR has
now sent an invoice for two day demurrage for a period in which it recognizes that a
four day demurrage agreement was in effect. Thus, this letter further demonstrates |
the false billing practices of FWWR which necessitated the filing of this lawsuit in the
first place.

25. Counsel for FWWR has now delivered “notice type" correspondence
dated April 20, 2004 that FWWR believes it is entitled to impose two day demurrage
effective March 20, 2004, which would clearly evidence an attempt to cancel the
Agreement while an injunction was in place prohibiting such action, and also is a clear
attempt to take advantage of the timing of the removal of this case. Based upon the
foregoing, it is clear that FWWR has utilized the removal of this case and the time
which was necessary for this Court to consider the Emergency Motion to Remand, to
attempt to change the status quo, or at least to take action from which it will argue that
the status quo has changed.

26. The April 20, 2004 correspondence states that the Agreement is
cancelled and terminated due to certain alleged conduct of PCi, and states that
demurrage will be calculated based upon a Tariff, rather than the Agreement, effective
March 20, 2004. Such correspondence states that the Agreement was terminated

based upon one or more of the following factors:
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a. PCI's “repudiation” of the Agreement as to payment of future
de T

b. failure to pay past demurrage bulls; and

c. breach of the Agreement by setting forth contents of the

Agreement in public filings.

PCI promptly responded to such correspondence by pointing out that PCIl had never
stated any refusal to pay future legitimate demurrage bills, that PCI had never refused
to pay any legitimate demurrage bills in the past and had in fact paid any such bills,
and that PCI had not filed the Agreement in any public filings and had disclosed only
terms of the Agreement in the courthouse necessary to enforce the Agreement.
Nevertheless, FWWR continues to insist the Agreement is terminated and seeks to
impose demurrage charges on any cars held by FWWR for more than two days, in
violation of the Agreement.

27. Based upon FWWR's conduct and its attempts to take advantage of its

removal of this case, PCI requests an immediate hearing on its temporary injunction in
this matter. Counsel and PCI stand ready, willing and able to present their evidence,
and to seek to obtain a temporary injunction from this Court, as prayed for herein.
CAUSES OF ACTION
Count l. Breach of Contract/Attorneys’ Fees
28. The allegations of the foregoing paragraphs are incorporated herein by

reference.
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29. By FWWR's failure to deliver PCl cars on a first-in, first-out basis, and in
attempting to impose demurrage charges when delays in delivery of cars is based
upon FWWR's service failures, and then attempting to charge PCI demurrage on the
cars that FWWR itself has caused to be delayed, Defendant FWWR has breached the
August 23, 2001 Agreement. Defendant has also breached the agreement by
attempting to impose demurrage charges based on a two day demurrage period as
set forth in the April 12, 2004 demurrage bill. Upon the filing of this petition, PCl has
been damaged as a result of such breach in an amount equal to the past demurrage
charges which have improperly been imposed. However, if the actions of FWWR
continue as outlined in the paragraphs above, PCl will be damaged in much greater
amounts which will be proved at trial after appropriate discovery in this cause.
Defendant FWWR has threatened to terminate the Agreement without providing
Plaintiff notice of any plausible breach caused by Plaintiff.

30. PCl is also entitled to recovery of its attorneys’ fees reasonably incurred
in prosecuting these claims, in an amount and measure as shown at trial. Plaintiff has
presented the contract claim and disputes contained herein to FWWR, and Defendant
has refused to refund, write off or credit certain demurrage charges and has refused to

act in accordance with the express terms of the parties Agreement.
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Count l.
Intentional Interference with Existing and Prospective Contractual Relations

31.  The allegations of the foregoing paragraphs are incorporated herein by
reference.

32.  Plaintiff PCi would show that Defendant FWWR, through its agents’ and
representatives’ acts as set forth in the factual background above, have intentionally
and/or wrongfully interfered with the contractual relations between Plaintiff and its
customers. Specifically, Defendant has failed to provide PCl-bound railroad cars to
PCI within the required time, which has resulted in delays in delivery of items to PCI's
customers.

33. By engaging in the conduct outlined above, FWWR has intentionally
deprived and interfered with PCl's business relationships, and its actual and
prospective contractual relationships with all of PCI's customers for which it receives
goods.

34. Based upon the foregoing facts, PCI would show that FWWR and its
agents and representatives have tortiously and wrongfully interfered with existing and
prospective contractual relations between PCl and its actual and prospective
customers, for which PCl is entitled to its actual damages as proved at trial.

Count Il
Request for Temporary Restraining Order and Preliminary Injunction

35. The allegations of the foregoing paragraphs are incorporated herein by

reference.
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36. ltis clear that (a) Plaintiff has a substantial likelihood of success on the
merits of its case; (b) there is a substantial threat of irreparable injury to Plaintiff if the
injunction is not issued; (c) that the threatened injury to Plaintiff outweighs any
damage the preliminary injunction might cause to Defendant; and (d) that the
preliminary injunction will not dissérve the public interest in any way. Therefore, in
order to preserve the status quo of Plaintiff's contractual rights during the pendency of
this matter, it is essential that the Court immediately and temporarily restrain FWWR
from the foregoing conduct, because of the imminent harm facing Plaintiff as
described above. Therefore, PCl requests that the Court immediately and temporarily
restrain FWWR, its officers, agents and employees, from the following acts:

a. providing purported notice of cancellation of any agreements
between PCl and FWWR,

b. refusing to deliver a full spot of PCl-bound railroad cars with cargo
per day to PCI on its spur, to the extent such cars are available;

C. delivering cars to PCI's spur on any basis other than on the basis
of delivery of those PCl-bound cars which have been in FWWR's
possession the most number of days;

d. imposing or attempting to impose any demurrage charges upon
PCI when timely delivery of PCI's cars on a first-in, first-out basis

would have resulted in no demurrage charges, and in those
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situations where no demurrage charges would accrue but for
FWWR's service failures;

e. imposing or attempting to impose any demurrage charges upon
PCI where the subject railroad car has been in FWWR's yard less
than four days;

f. refusing to deliver cars on the basis of alleged unpaid demurrage
charges, which are based upon:

i. any cars held by FWWR in its yard for less than four days;

ii. any cars held by FWWR in its yard for more than four days,
but having been in such yard for more than four days as a
result of a) FWWR delivering less than a full spot of cars to
PCl in the relevant preceding days; b) FWWR's service

failures; or c) a combination of (a) and (b); and

j- reporting to any credit reporting agency or any of PCI’s creditors,
brokers, or customers any alleged unpaid demurrage charges
arising out of PCI's Fort Worth, Texas operation.

PCI further requests that the Court, after hearing the evidence, enter a preliminary
injunction on the foregoing bases, or on such bases as modified by the Court, based
upon the evidence presented and the Court's discretion as to the fashioning of the

appropriate injunctive relief between the parties.
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Count IV. Request for Permanent Injunction
— ———37——-Fhe-allegations of the-foregoing paragraphs are. incorporated herein by
reference.

38. For the reasons stated in this pleading, PCl requests that, after trial, this
Court grant a permanent injunction enjoining FWWR from all the foregoing activities.
Plaintiff requests that the Court enjoin FWWR from these activities for a period of ten
(10) years from the date of filing of this Petition or such other period found appropriate
by the Court.

Count V. Alternative Wrongful Termination of Contract

39. The allegations of the foregoing paragraphs are incorporated herein by
reference.

40. In the alternative to its injunctive claims herein, PC| would show that
FWWR has wrongfully terminated the Agreement, if the Court finds that the April 20,
2004 correspondence referred to above, or any prior statements or conduct of FWWR
proved at trial, has resulted in actual termination of the Agreement. None of the bases
for such alleged termination are valid under the law or the facts, and such attempted
termination is wrongful in all respects. The July, 2003 demurrage bill is not legitimate,
and FWWR representatives expressly recognized its invalidity prior to the filing of this
lawsuit. PCl has always recognized its obligation to pay legitimate demurrage bills
and has done so in the past. FWWR cannot breach the Agreement by demanding

payment of illegitimate demurrage bills and then complain about disclosure of
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necessary terms of the Agreement in a lawsuit brought to enforce the very terms of

the parties’ Agreement——— —— — - - R

41. Based upon the foregoing conduct of FWWR, it claims to have
terminated the Agreement and, if effective, has wrongfully done so.

42. PCI's remedy at law for FWWR's potential wrongful termination of the
Agreement is inadequate, given the fact that PCI will likely have to shut down its Fort
Worth operation, and lose valuable customers and business if FWWR's purported
termination of the Agreement is found to be effective. Nevertheless, in the alternative
to its request for injunctive relief above, and in the event such relief is denied, PCI will
seek to show its damages from the closure of its Fort Worth operation, which would
likely result from termination of the Agreement, in an amount to be proved at trial,
based upon its lost profits from the Fort Worth operation, the costs of closing such
operation and the rental amounts which will have to be paid to the Sylvania Industrial

Park as a result of such closure.

PRAYER
WHEREFORE, Plaintiff respectfully requests that Defendant FWWR be cited to
appear and answer herein, and that upon hearing, Plaintiff PCl have and recover
judgment against FWWR for all actual and consequential damages arising from the
actions described herein as described above, pre- and post-judgment interest as

allowed by Texas law, costs of court, and such other and further relief, both general
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and special, at law and in equity, to which Plaintiff may show itself justly entitled.
Plaintiff also seeks a preliminary and permanent injunction requiring defendants
FWWR to act in accordance with the terms of the Agreement and refrain from the acts
described the injunctive relief section, Plaintiff further prays that it be granted such
other and further legal and equitable relief to which it shows itself justly entitled.

-

H. Allén Pennington, J5/
State Bar No. 15758500

PENNINGTON, HiLL & BAKER, LLP
777 Taylor Street, Suite 890
Fort Worth, Texas 76102
Telephone: (817) 332-5055
Facsimile:  (817) 332-5054

ATTORNEY FOR PLAINTIFF
PCI TRANSPORTATION, INC.

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing docu t has been
forwarded to counsel of record by hand delivery on this thezl_;ﬁday of 2004.

H. %wﬂ r.
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Mr. Richard DeBerry
MCDONALD SANDERS

777 Main Street, Suite 1300
Fort Worth, Texas 76102
Via Hand Delivery
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VERIFICATION
____STATE OF TEXAS §
§
COUNTY OF TARRANT §

Before me, the undersigned notary public, on this day personally appeared
Randy Gaston, Vice President of PCI Transportation, Inc., known to me to be the
person whose name is subscribed to the foregoing instrument and, being by me first
duly swomn, and on oath deposed that he has read Plaintiffs Second Amended
Complaint, and the facts contained therein are within his personal knowledge and are

true and correct. ~ Y,
// { \ A / O~~~
Randy Gaston

Subscribed and sworn to before me on this the g 7‘{ day of July, 2004.

G2 ]

Notary Public - State ¢f/Texas

R:\0\PCI\Fed Ct\Second Amended Complaint.doc
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FORT WORTH & WESTERN RAILROAD

A Tarantula Corporation Company

CERTIFIED MAIL #7001 1940 0000 7584 7689
Retum Receipt Requested

February 3, 2004

Mr. Randy Gaston

PCI Transportation inc.
3201 N. Syivania Ave.
Fort Worth, TX 76111

Dear Randy:

‘The invoice for July 2003 demurrage in the amount of $2,é40.00
been paid. Charlie Godsey of our office has discussed this bill with )l::: a?%t

has requested payment in full.

if payment in full is not received in our office by February 20, 2004 i

consider you in default of the Confidential Demgyrrage Corrnytracmal Ag;*e“e’;:::
dated August 23, 2001 and demurrage provisians of FWWR Tariff 8001-F will
be applled. Also, PCl will be placéd on a cash basis and all cars destined to
PCl will be held on constructive placement accruing demurrage until all

outstanding invoices are pald.

To avaid FWWR taking these actlons, please pay all outstanding invoices as
outlined at_:ove.

Sincerely,

Jim M. Martin
President and CQO

6300 Ridglea Place, Suite 1200, Fort Worth, TX 76116-5738 EXHIBIT

Phone 817-763-8297 Fax 817-738-9657 % B ,
000003 __ﬁ___—
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FORT WORTH & WESTERN RAILROAD

A Tarantula Corporation Company

Via Email
March 2, 2004

Mr. Randy Gaston

PCI Transportation Inc.
3201 N. Sylvania Ave.
Fort Worth, TX 76111

Dear Randy:

Thank you for meeting with Steve George and myself yesterday conceming
the payment of the July 2003 demurrage invoice in the amount of $2,340.00.

After further review it was determined that the outstanding demurage due is
$2,130.00 as indicated Iin the letter you received from Charlie Godsey. The
cars you Indicated that were runaround were done so on the Instructions of
PCl. The instructions were verbal, but our managers have confirmed the
verbal instructions from PCI personnel. You are aware of the discussions
that ensued about the verbal instructions from PCl after receiving this
demurrags bill and it was subsequently decided that the oldest cars would be
placed first unless we received written instructions from PCl. The demurrage
charges in the amount of $2,130.00 are due and FWWR expects payment in

full.

If payment in full is not received in our office by March 8, 2004, we will
consider you in default of the Confidential Demurrage Contractual Agreement
dated August 23, 2001 and demurrage provisions of FWWR Tariff 8001-F will
be applied. Also, PCI will be placed on a cash basis and all cars destined to
PC! will be held on constructive placement accruing demurrage until all

outstanding invoices are paid.

To avoid FWWR taking these actions, please pay all outstanding invoices as
outlined above.

Sincerely,
74.,4 I Mo

Jim M. Martin
President and COO

6300 Ridglt;:thlacg,lgu.’ize3 1:2090; Fort Worth, TX 76116-5738
one 817-763- Fax 817-768(-)9656 0 4




——-Original Message-—---

From: Randy Gaston [mailto:randy@thepdigroup.net)
Sent: Tuesday, March 02, 2004 4:32 PM

To: Steve George

Subject: RE: July 2003 Demurrage Bill

Steve,
! beg you to reconsider your stand on this.

The scenario of bilaming it on Mario is in direct contradiction of what Jim Martin sa
He interrupted me when | said | had heard the reason the cars were gone around

request and Jim sald, “that doesn't matter unless it was in writing and ople
saying stating Mario denles asking for those cars to be gone around aerygv.;n ¥ i:

is not) he wouldn’t of done it for 11 days.
Please reconsider, .
Randy

~---Original Message—

From: Steve George [mallto:spg@fwwr.net]
Sent: Tuesday, March 02, 2004 2:27 PM
To: randy@thepcigroup.net ) .
Subject: July 2003 Demurrage Bill

Randy,

After our meeting yesterday, we have looked into the circumstances o
g%ghed letter explains FWWR's position and payment in the amount {:f”:
Sincerely,

Steve George

3/3/2004

EXHIBIT
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APR-12-2004 11:85 FROM: o 8178380233
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® .
POBT WOBTE & WESTERN RAILROED- - 'NVOICE

| P. O. Box 122269 Customer Copy
| Fort Worth, TX 76121-2269 jDate _ “ ;“’“"“
! Phone (817)763-8297 ¢ Fax (817)737-8402 | Imvalca No. | 1634
; ,Pachn. P S
e ' e i Customer Code Pl
' Bill fo: Ship To:
’ PCI TRANSPORTATION ‘ PC1 TRANSPORTATION
| 3201 N. SYLVANTA 3201 N. SYLVANIA
! FORT WORTH, TEXAS 76111 FORT WORTH, TEXAS 76111
. USA USA
Order # Order Dale | Customer P@ - - }SM.|" Stip Darg - Fre ] Shipped Via
; 1684 03/31/04 —5 e e o S o4p01/08  COL 1 —_—
- Oy Oy - LGl S - — e R R
orden | kg | packardent | gl 1w4‘[ Disc® | Ut brice | Extosion
X 1.000 i 1.000 000 DEMURRAGE ml ’ 4080.00,  4080.00
\ : DEMURRAGE |
! E : oo
: |
. |
. H
i i
: !
l 1]
; | ,
I
i '
H . ]
i i i
i I '
i ]
t
L--s— [ - dei - - - vt . g W P .*— —~ . - e - - -
1 } I
| ! -
. i ' I
‘ H
. ! |
. , i ! H
i
i . 4 R
| Sublotal 4,080.00
1 . o
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| 4,080.00
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I HEREBY CERTIFY that a true and correct copy of the foregoing document was

served on Counsel of Record identified below via first class U.S. mail, postage prepaid,

this f,_m_ day of September, 2005:

H. Allen Pennington

Pennington Hill & Baker, LLP
The Fort Worth Club Tower

777 Taylor Street, Suite 890

Fort Worth, TX 76102

Tel. 817.332.5055

Fax 817.332.5054

E-mail: apennington@phblaw.com

o
Paul }ﬁ%ﬂfboley

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO DISMISS, 7
OR IN THE ALTERNATIVE, TO HOLD IN ABYEANCE

15
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