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May 5, 2005

Hon. Vernon A. Williams \“
Surface Trahsportation Board ,Yﬁs&:,

1925 K Street '3(7[
Washington, D.C. 20423-0001
RE: STB Docket No. EX PARTE NO. 230, Sub-No. 9 / F }r ‘ﬁﬂ
IMPROVEMENT OF TOFC/COFC REGULATION, e b
WTL Rail Corporation . VAT = 4 D5
Petition for Partial Revocation of Exemption o
§in _
STB Docket No. 42092, WTL Rail Corporation TRANQP@‘AuLﬂi=?Ql§D

Petition for Declaratory Relief & {7) c7 %6'
Dear Mr. Williams:

On behalf of Petitioner WTL Rail Corporation, I am filing an
original and ten copies of:

(1) in STB Docket No. 230, Improvement of TOFC/
COFC Regulation, Sub-no. 9, a Petition
for Partial Revocation of Exemption and

(2) in ST Docket No. 42092, a Petition for
Decl ry And Interim Relief

I am;{ fb enclosing one check payable to the Board for
$1,600 g er the applicable filing fees and a computer disk
formatisg !n WordPerfect 8.0 containing these filings.

Y

Please date stamp and return one copy of this filing.

Sincerely yours,
John D. Heffner
i)

cc: Mr. Richard Lombardo

All parties TRTTTT T
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Hon. Vernon A. Williams
Surface Transportation Board
1925 K Street

Washirgton, D.C. 20423-0001 T

RE: CSTB Docket No. EX PARTE NO. 230, Sub-No. 9
IMEROVEMENT OF TOFC/COFC REGULATION,

WTL Rail Corporation ¥ \Nﬂ\
Petition for Partial Revocation of Exemption“<:)

STBR Docket No. 42092, WTL Rail Corporation FEEJV‘FA
Petition for Declaratory and Interim Relief B

MAY - 5 <005

Dear Mr. Williams: ;

. . . . . TRANCT L o
I am ting in connection with the above—captloneé\frllngAu CTED
@he Board today by WTL Rail Corporation.

subm X
v
far as Petitioner seeks emergency relief to stay certain

or.s of the Burlington Northern And Santa Fe Railway and four
other Class I railroads, I want to bring to the Office of
Proceedings’ attention a very pertinent May 3 ruling by the U.S.
Court of Appeals for the District of Columbia, CSX
Transportation, Inc. v. Anthony A. Williams, et al. (No. 05-
5131). After stating the four grounds to be considered in
connection with the grant of injunctive relief, the Court said:

I1f the arguments for one factor are particularly strong,

en injunction may issue even if the arguments in other
ereas are rather weak. [citations omitted]. We have

often recognized that injunctive relief may be justified,
for example, ‘where there is a particularly strong likeli-
Focd of success on the merits even if there is a relatively
g¢light showing of irreparable injury.’ [citation omitted].

Fere we believe there is a strong likelihocod of success on
the merits once the Board chooses to hold a proceeding.
Moreover, Petitioner and its suppocrting shippers have made out a
clear case of injury for which it would be difficult, if not



impossible, to determine any monetary damages. A copy of the
pertinent pages of the Court’s ruling (pages 1 and 5) is attached
to this letter.

In addition, I am enclosing a one page letter of support
received this morning from the National Onion Association.

Flease date stamp and return one copy of this letter.

Sincerely yours,

hn D. He&ffner

Enclosures

cc: TLavid Konschnik, Esqg. (by fax)
Mr. Richard Lombardo
All parties



United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued April 27, 2005 ‘ Decided May 3, 2005
No. 05-5131
CSX TRANSPORTATION, INC.,
APPELLANT
V.

ANTHONY A. WILLIAMS, IN HIS OFFICIAL CAPACITY AS
MAYOR OF THE DISTRICT OF COLUMBIA, ET AL.,
APPELLEES

On Emergency Motion for Injuction Pending Appeal and
for Motion for Summary Reversal

Carter G. Phillips argued the cause for the appellant. With
him on the motion for injunction and summary reversal were
Virginia A. Seitz, Irvin B. Nathan, Mary Gabrielle Sprague,
Sidney A. Rosenzweig, Kathryn E. Taylor, Peter J. Shudtz and
Paul R. Hitchcock.

Douglas N. Letter, Litigation Counsel, United States
Department of Justice, argued the cause for amicus curiae
United States of America in support of the appellant. With him
on the response were Kenneth L. Wainstein, United States
Attorney, Gregory G. Katsas, Deputy Assistant Attorney
General, Jrene M. Solet, Attorney, and Jeffrey A. Rosen, General
Counsel, United States Department of Transportation, and Paul
Geier, Assistant General Counsel.
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district court denied preliminary injunctive relief, CSXT filed an
emergency motion in this court, seeking reversal of the district
court’s order.* This court held a hearing on the emergency
motion on April 27, 2005.

IL

'In considering whether to grant preliminary injunctive relief,
the court must consider whether: (1) the party seeking the
injunction has a substantial likelihood of success on the merits;
(2) the party seeking the injunction will be irreparably injured if
relief is withheld; (3) an injunction will not substantially harm
other parties; and (4) an injunction would further the public
interest. See Serono Labs., Inc. v. Shalala, 158 F.3d 1313, 1317-
18 (D.C. Cir. 1998); Washington Metro. Area Transit Comm’n
v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). The
test is a flexible one. “If the arguments for one factor are
particularly strong, an injunction may issue even if the
arguments in other areas are rather weak.” Cityfed Fin. Corp. v.
Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995).
We have often recognized that injunctive relief may be justified,
for example, “where there is a particularly strong likelihood of
success on the merits even if there is a relatively slight showing
of irreparable injury.” Id. We review the district court’s
weighing of the four factors under the abuse of discretion
standard and its findings of fact under the clearly erroneous
standard. Serono, 158 F.3d at 1318 (internal citations omitted).
To the extent the district court’s decision turns on questions of
law, however, our review is de novo. Id. at 1318 (citations
omitted).

CSXT and the United States contend that CSXT has a
substantial likelihood of success on the merits of the argument

*We do not address the other relief requested by CSXT in its
emergency motion.
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Muy 4, 2008

Mr. Vemon A. Willfams, Secretary

Surface Transportation Board ;
1925 K Street, N.W. ’
Washingron, DC 20423 ;
To Whom it May Conoera: .

The: Natiopal Onian Association (NOA) is the aon profit trade sssocistion representing the
tUnited States buld onian ndustry, The Axwnciation is eomprised of nearly 600 members from
throvghout the entire couolry and encompassés growers, shippess, bandlers, and suppliers withio
the onion industry. Onion is # very imporiaat crop within the general produce sector and enjoys
the third largest consumplion amoug all fresh vegetables. NOA. socks to prescrva and imprave the
business envirsament of all participants i the industry and to eicate consumors regarding the
ovtzurndiug nutritienal and hesithful atritues of onton, X

It is very hwblmg o leam of railroad intentions 19 curtait md om capce] conveyance via van
trailers, Onions arc » perighable conusiodity and require fast, umty. and appropriate
traniportalion. In the faterest of profits, it appears the railaad is abandoning tried and proven
- trailer conveyance by moving to containers only, This service not only takes longer, which is 2
significant issue, bat alo daes not allow for the proper vemﬂmm oﬂm perisbable pewndadt,

We batieve thas the ritroads heve a common carriar mpomubilcty to pfowda 3 broad spectrum of
railroad yervices ia the public interest, We support s petition by WTL Rail Conporation seckmg to

have the Surface Transposution Board initiate a proceeding in this matter, The unrcasonabie
sonveyance praciices describad above should cease uml actions, founded in common sense should
prewnl Reduetion sad alttmnulm of railroad trailer floets will have dire consequelces for all
onion shippers and handlers who will loss 3 valusble transportation alternative and hwe them at
the nescy of 3 dacliniag flees of hlabway caniers. )
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Exgrwtive Vice Presidont ‘ -

28/29 b
£ Fd 1S FRGRHLGOZNG TFIZ%  GNRGZ /bA /GO

A




BEFORE THE
\ SURFACE TRANSPORTATION BOAR% X:,
e ‘\3?;‘:&{\;\& QR
OQ\ U EX PARTE NO. 230
Sub-No.

9

IMPROVEMENT OF TOFC/COFC REGULATION
e
WTL RAIL CORPORATION PETITION FOR
PARTIAL REVOCATION OF EXEMPTION
‘5 .‘ﬂﬁk
A%\
b ‘.‘.-:,"'1 '?_,d\ﬂgs
e e )
ST T’:j"{r‘p -
ﬁ’l'ﬂ Of_. " Proa
wuﬁW‘R““‘d f 5
TE‘/U‘V! AT
A VIR AL BOARD
John D. Heffner T
John D. Heffner, PLLC ,
1920 N Street, N.W. C
. Suite 800
viri B kit Washington, D.C. 20036
o 202-263-4180
QU o Rf@A&D ‘
TRAMEP O ST ¢ Counsel for WTL Rail Corporation

Dated: May 4, 2005

EXPEDITED ACTION REQUESTED




BEFORE THE
SURFACE TRANSPORTATION BOARD

EX PARTE NO. 230
Sub-No. 9

IMPROVEMENT OF TOFC/COFC REGULATION

WTL RAIL CORPORATION PETITION FOR
PARTIAL REVOCATION OF EXEMPTION

INTRODUCTION

Pursuant to 49 U.S.C. 10502(d) and 49 CFR 1121.1, et seq.,
Petitioner, WTL Rail Corporation (hereafter “Petitioner” or
“WTL”), petitions for partial revocation of the exemption from
the provisions of Subtitle IV of Title 49 of the U.S. Code,
originally granted in Ex Parte No. 230 (Sub-No. 5), Improvement
of TOFC/COFC Regulation, 364 I.C.C. 731 (1981) (hereafter cited as

TOFC) .

STATEMENT OF FACTS

WTL is a small, closely-held Delaware corporation with
offices in the Chicago suburb of Palos Heights, IL. It is in the
business of renting truck trailers to railroads for the rendition
of trailer-on-flat-car (“"TOFC”) service. WTL owns or leases a
fleet of over 1,500 TOFC trailers which it makes available to
railroads for use in common carrier service under a type of
agreement known as a “Trailer Use Agreement.” WTL has a Trailer
Use Agreement with each of the seven class I railroads serving
the country. To the extent that WIL’s Trailer Use Agreement does

not address specific operating issues with WTL’s contracting




railroads, the Agreement incorporates provisions from the Code of
Trailer and Container Service and Reporting Rules and the
Intermodal Interchange Rules of the Association of American
Railroads (“AAR”).' Lombardo Verified Statement at 1-2, attached
to the Petition for Declaratory and Interim Relief. WTL is the
same party which filed a Petition for Partial Revocation and a
Petition for Declaratory Relief against CSX Transportation, Inc.
(“"CSX"), on December 14, 2004.% The earlier proceedings are
presently the subject of ongoing settlement discussions with CSX
and are not related to this proceeding. This proceeding does not
at present involve the facts and circumstances of the CSX
proceeding. WTL does not anticipate that CSX will become a party
to this proceeding.

Contemporaneously with the filing of this Petition for
Partial Revocation, Petitioner is filing a Petition seeking
declaratory and interim relief, as well as a request for the
entry of a “housekeeping” stay (hereafter cited as “WTL'’s
Declaratory Request”). Specifically, WTL’s Declaratory Request
alleges that WTL has had a long standing commercial relationship

with the seven class I railroads® whereby WTL provides trailers

Hereafter cited as the AAR Rules.

2 The Board docketed those proceedings as Ex Parte No. 230, (Sub-No.
8) and Finance Docket No. 42090, respectively.

3 WTL has agreements with CSX Transportation, Norfolk Southern

Corporation (“NS”), Union Pacific Railroad Company (“UP”), Burlington Northern
And Sante Fe Railway Company (“BNSF”), Canadian National Railway (CN”),
Canadian Pacific Railway (“CP”), and Kansas City Southern Railway (“KCS”).

2




for their use pursuant to a Trailer Use Agreement;* that the
Trailer Use Agreement and the AAR Rules spell out the
responsibilities of the parties; that five of these seven
railroads (NS, UP, BNSF, CP, and KCS) have notified® WTL and
other parties of their intention to terminate those agreements on
30 days’ notice with the result that WTL’s equipment will be
handled as “private” trailers instead of as “rail controlled”
trailers; that the railroad’s termination of these agreements and
refusel to utilize trailers owned or controlled by WTL or other
provicers as part of their trailer fleet undermines the
railrcads’ obligation to furnish shippers with safe and adequate
car service as required by 49 U.S.C. 11121 (a) (1). This case
illustrates not only the continuing erosion of the common carrier
obligation of the railroads but the need for the Board to
reassert its regulatory jurisdiction where market forces are
insufficient to protect customers against the abusive practices
of large railroad oligopolies. The accompanying WTL Declaratory
Request and verified statements discuss in more detail the nature
of this dispute.

WTL seeks a declaratory ruling that the Railroads’ proposed

termination of the Trailer Use Agreements and refusal to handle

4 Copies of the current Trailer Use Agreements are attached hereto

as Exhibits A-E.
5 Copies of emails, letters, or press releases from these railroads
advising WIL and other parties that their Trailer Use Agreements will be
terminated and the railroads will refuse to handle their equipment except as
“private” trailers are attached as Exhibits F-J.

3




as “rail controlled” trailers in common carrier service
constitutes a violation of the car service provisions of 49
U.S.C. 11121 (a) (1) as well as an unreasonable practice under
10702 (2) and 10704 (a) (1) . WTL asks the Board to (1) continue
requiring the Railroads to continue handling WTL’s trailers as
“rail controlled” trailers in keeping with their common carrier
obligation to furnish safe and adequate car service under 49 USC
11121 (a) (1), (2) begin a proceeding and conduct such hearings as
it deems necessary to grant relief, (3) grant a “housekeeping”
stay curing the pendency of those proceedings requiring the
Railrcads to cease and desist from violating their statutory
obligations to furnish trailers, (4) enjoin permanently such
violations, and (5) grant such additional relief as may be just
and necessary.

DISCUSSION

49 U.S.C. 10502(d) gives the Board the power to revoke an
exemption when it finds that regulation is necessary to carry out
the rail transportation policy of 49 U.S.C. 10101. Revocation is

necessary here for the Board to consider WTL’s Declaratory

Request. See, e.g.,Buffalo Crushed Stone, Inc. v. R.J. Corman

Railroad Company/Allentown Lines, Inc. (STB Docket No. 42028,

served October 7, 1998); Consolidated Rail Corporation-

Declaratory Order-Exemption, 1 I.C.C.2d 895 (1986) (holding that

the agency must first revoke an exemption before it will consider

a complaint for substantive relief). Recent Board precedent




strongly suggests that WTL need not file this petition for

partial revocation of the TOFC/COFC exemption in order to

prosecute its Declaratory Request. See, Granite State Concrete

Co., Inc., et al v. Boston And Maine Corporation (STB Docket No.

42083, eglip op. at 7-8, served September 15, 2003) (where the
Board partially revoked a commodity exemption on its own motion
in orcer to consider complainants’ request that the defendant
railrcad breached its duty to provide common carrier rail service
or committed unreasonable practices). Nevertheless, WTL is
filing this petition for partial revocation out of an abundance
of caution.

Moreover, the Board’s retention of regulatory jurisdiction
over TOFC denies WTL the ability to seek redress for its claims

in a court of law. Quaser Co. v. Atchison, Topeka And Santa Fe

Ry. Co., 632 F. Supp. 1106, 1111 (N.D. Ill. 1986) (hereafter cited

as Quaser)®; cf., DeBruce Grain, Inc. v. Union Pacific Railroad

Co., 983 F. Supp. 1280 (W.D. Mo. 1997).7 1Indeed, there is no
question that the Board has jurisdiction over trailers generally
and WTL’s trailers in particular. “Trailers” are within the

ambit of property identified in the I.C.C. Termination Act

6 Suit brought by electronics manufacturer against railroad for loss

of cargo handled in TOFC service.
’ That Court dismissed plaintiff’s court suit holding that the Board
has exclusive jurisdiction to consider plaintiff’s claims that defendant
railroad failed to satisfy its obligations under 49 U.S.C. 11101 (a) and

11121 (a) (1) .



(“ICCTA”) constituting a “railroad.”® Trailers fall within the

universe of equipment that can be the subject of an equipment
recordation at the Board. See, 49 U.S.C. 11301.° WTL is a
subscriber to the AAR’s Code of Trailer and Container Service and
Reportirg Rules and the Intermodal Interchange Rules. Its
equipment is listed in the Official Intermodal Equipment Register
and the AAR’s UMLER file.'® Section 11121 (a) (1) requires
railroads to furnish safe and adequate car service. Companion
secticn 11122 of the ICCTA refers to “compensation to be paid for

the use of a locomotive, freight car, or other vehicle [emphasis

supplied] and the ICCTA’s definitions indicate that “car service”
includes “other vehicles and special types of equipment used in
the transportation of property by a rail carrier.” 49 U.S.C.
10101 (2). For the Board to retain jurisdiction over TOFC traffic
and refuse to revoke that exemption to allow WTL’s Declaratory
Request to be heard would be tantamount to ruling that the

Railroad’s egregious conduct is subject to no law at all. Cf.,

Quaser. at 1111-2.

8 “Railroad” includes “a bridge, car float, lighter, ferry, and

intermodal equipment used by or in connection with a railroad.” 49 U.S.C.
10102 (&) (B) .
’ 49 U.S.C. 11301 refers to recordation of various types of leases
and encumbrances on “vessels, railroad cars, locomotives, or other rolling
stock or accessories used on such vessels, railroad cars, locomotives, or
other rolling stock ..... intended for a use related to interstate commerce.”

10
the AAR.

The Universal Machine Language Equipment Register maintained by



Fegulation is necessary here to carry out the following
specific national transportation policy goals of 49 U.S.C. 10101:

1. To allow, to the maximum extent possible, competition
and the demand for rail services, to establish
reasonable rates for transportation by rail, 49 U.S.C.
10101 (1) ;

2. To promote a safe and efficient rail transportation
system by allowing rail carriers to earn adequate
revenues as determined by the Board, 49 U.S.C.
10101(3);

3. To ensure the development and continuation of a sound
rail transportation system with effective competition
among rail carriers and with other modes, to meet the
needs of the public and national defense, 49 U.S.C.
10101 (4) ;

4. To foster sound economic conditions in transportation
and to ensure effective competition and coordination
between rail carriers and other modes, 49 U.S.C.
10101 (5) ;

5. To operate transportation facilities and equipment
without detriment to the public health and safety, 49
U.s.C. 10101(8); and

6. To prohibit predatory pricing and practices, to avoid
undue concentrations of market power, and to prohibit

unlawful discrimination, 49 U.S.C. 10101(12).




Partial revocation of the TOFC exemption here would satisfy

the netional transportation policy goals set forth in 49 U.S.C.
10101¢(1), (4), (5), and (8) by preserving an additional source of
“rail controlled” trailers for smaller intermodal customers,
thereby increasing the competitive alternatives available to
them. Maintenance of a national trailer pool available to meet
the competitive needs of smaller shippers is an essential element
of the national transportation policy. Finally, Board regulation
would advance the goal of 49 U.S.C. 10101(12) insofar as it would
prohikit the Railroad’s from using their market power to force
“rail controlled” trailers such as that of WTL off the rails.

The railroad’s abrupt termination of its Trailer Use Agreement
with WTL - aimed at eliminating one of the few remaining
providers of rail controlled trailers -- cries out for STB
regulation to stop past and prevent future abuses.

Moreover, the actions by the Railrocads in unilaterally
withdrawing from the business of handling “rail controlled”
trailers undermines the predicates upon which the ICC originally
granted the TOFC/COFC exemption in 1982, namely limited impact
and no opportunity for abuse of captive shippers. As WTL’s
Richard Lombardo explains in his verified statement appended to
the Declaratory Petition, the Railroad’s actions will have a
major national impact. Mr. Lombardo predicts that approximately
30,000 of the 60,000 “rail controlled” trailers presently in use

will be withdrawn from service and that trailer-dependent




shippers will hoard the remaining units during the peak pre-

Christmas shipping season. Lombardo VS at 8-9. Furthermore, as
noted by Mr. Lombardo and supporting shippers,!! the elimination
of “rail controlled” trailers will force shippers to find more
expensive but unsatisfactory alternatives. Id. at 8.

The dispute before the Board is not a contract claim. It
involves the Railrocads’ ability to exclude WTL and a few other
providers of “rail controlled” equipment from participation in
the national transportation system and to deny small intermodal
customers the equipment WTL furnishes. WTL asks the Board to
find that the Railroads’ practice -- of terminating the Use
Agreements and refusing to handle WTL’s “rail controlled”
equipment except as private equipment -- are violations of their
obligation to furnish a safe and adequate supply of equipment
under 49 U.S.C. 11121(a) (1) as well as an unreasonable practice
under 49 U.S.C. 10702(2) and 10704 (a) (1). WTL asks the Board to
order the Railroads to stop these practices.

In adopting the TOFC/COFC exemption, the former Interstate
Commerce Commission noted that it would “stand ready to monitor
the effects of the exemption to assure that continued regulation
is not needed. We believe that such after-the-fact evaluation is

what Congress intended.” TOFC, supra, 364 I.C.C. at 733; cf.

Class Exemption-Acg. & Oper. Of R. Lines Under 49 U.S.C. 10901,

1 Statements of San Andreas Fast Forwarding, Inc., and Alliance

Shippers, Inc., attached to Mr Lombardo’s statement.

9




I.C.C. 610-11 (1985). While the ICC believed at the time that
there wes overwhelming support for the TOFC exemption, it was
sufficientiy wise to note, in its words, “the limitations on our
predictive powers.” TOFC at 733. Although WTL believes that the
TOFC exemption has been very beneficial overall, it also notes
that there have occasional abuses which the Board has the power
and tlre responsibility to remedy. These recent developments
represent just the sort of situation where the Board should act.
WTL has carefully researched pertinent precedents to find a
case in which the ICC or the Board has even considered a similar
situat-on involving intermodal transportation. There is but one

precedent, American Rail Heritage, Ltd. D/B/A Crab Orchard &

Egyptian Railroad, et al (No. 40774, slip op. served June 16,

1995) . While the Commission’s majority -- over the strong
dissent of Commissioner McDonald -- held that the Complainant
failed to meet the standards for revocation of an exemption, the
majority admonished the Class I railroads not to interpret this
decision as a license to begin making imprudent unilateral
decisions regarding the interchange of equipment with Class IIT
carriers. The Commission observed that it has an affirmative duty

to help to keep the playing field level between Class I and Class

12 That case involved CSX’s cancellation of its Trailer Interchange

Agreement (essentially a trailer use agreement) with the complaining railroads
and refusal to either accept loaded TOFC trailers and/or pay compensation for
their use. After complainants initially challenged CSX’'s practices under 49
U.Ss.C. 10101a(13), 11101, 11121, 11122, 10703, 10741, and 10742, alleging
undue concentration of market power, they amended their complaint adding a
request to revoke the TOFC exemption in order to grant relief.

10




IIT carr:iers, and that it will take action, when appropriate, to

fulfill that obligation. Indeed, it may be that someone, in the
future, will demonstrate, that the TOFC/COFC exemption should be
revoked altogether, in part, so that their suppliers and users can
require the interchange of intermodal eguipment.

WTL believes that this matter presents such a case for STB
action. The Board should partially revoke the TOFC/COFC exemption
to allow this dispute to be heard on its merits.

CONCLUSTION

Wherefore, WTL requests that the Board grant its request for
partial revocation of the TOFC exemption in order to consider and
grant its Declaratory Request.

Respectfully submitted,

n D. Heffner
John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800
Washington, D.C. 20036
202-263-4180

Counsel for WTL Rail Corporation

May 4, 2005
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CERTIFICATE OF SERVICE

I, John D. Heffner, certify that a copy of the
Petition for Partial Revocation of Exemption and Petition
for Declaratory and Interim Relief of WTL Rail Corporation
was served on May 5, 2005 to the following by first-class
mail:

Edward Zajac

Burlington Northern & Santa Fe Railway Co.
P.O. Box 961056

Fort Worth, TX 76161-0056

Norfolk Scuthern Railway
3 Commercial Place
Norfolk, VA 23510

John P. Smith

Union Pacific Railroad
1400 Douglas Street
STOP 1160

Omaha, NE 68179-1160

Mike Leveille

Canadian Pacific Railway

1290 Central Parkway W, Suite 600
Mississauga, ON

L5C 4R3

Adam Rodrey

Kansas City Railway

427 West 12" Street

Kansas City, Missouri 6405

ner
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket NO. 42092

WTL RAIL CORPORATION

PETITION FOR
DECLARATORY AND INTERIM RELIEF

INTRODUCTION

Pursuant to 5 U.S.C. 554(e), 49 U.S.C. 721(b) (1), and 49
U.S.C. 721 (b) (4), Petitioner WTL Rail Corporation (hereafter
“WTL”), seeks (1) an order initiating a proceeding under 49
U.S.C. 11121(a) (1) with the Board to hold a hearing; (2) a
declaratory ruling that certain practices of five Class I
railroads (hereafter identified as “the Railroads”)! violate 49
U.S.C. 11121(a) (1) and are unreasonable practices under 49 U.S.C.
10702 (2) and 10704 (a) (1); (3) a “housekeeping” stay during the
pendency of these proceedings requiring the Railroads to maintain
their presently effective relationships with WTL; (4) an order
permanently enjoining the Railroads from violating these
provisions; and (5) an order granting such other relief as may be
just and reasonable.

Contemporaneously with the filing of this Petition, WTL also

petitions for partial revocation of the exemption from regulation

1

Norfolk Southern Corporation (“NS”), Union Pacific Railroad
Company (“UP”), Burlington Northern And Sante Fe Railway Company (“BNSF”),
Canadian Facific Railway (“CP”), and Kansas City Southern Railway (“KCS”).

1



from the provisions of Subtitle IV of Title 49 of the U.S. Code,

originally granted in Ex Parte No. 230 (Sub-No. 5), Improvement

of TOFC/COFC Requlation, 364 I.C.C. 731 (1981) (hereafter cited as

TOFC) . 1In support of this Petition, WTL submits the verified

statements of its President, Richard Lombardo, and its expert
witness, John Robinson.

STATEMENT OF FACTS

WTL is a small, closely-held Delaware corporation with
offices in the Chicago suburb of Palos Heights, IL. It is in the
business of renting truck trailers to railroads to facilitate the
movement of truck-oriented freight by rail, a type of intermodal
transportation known as trailer-on-flat-car (“TOFC”) service.

WTL presently owns or leases a fleet of over 1,500 48' TOFC
trailers? which it furnishes to railroads for use in common
carrier service under a type of agreement known as a “Trailer Use
Agreerent.” WTL has a Trailer Use Agreement with each of the
major railroads serving the country. To the extent that WIL’s
Trailer Use Agreement does not address specific operating issues
with WTL’s contracting railroads, it incorporates provisions from
the Ccde of Trailer and Container Service and Reporting Rules and

the Intermodal Interchange Rules of the Association of American

2

The AAR Rules provide for two types of railroad trailers, “rail
controlled trailers” such as those operated by WIL and “private trailers” such
as those operated by motor carriers and express companies. Lombardo V.S. at

2-3.



Railroads (“AAR”).? Lombardo V.S. at 1-2. WTL is the same party
that filed a Petition for Partial Revocation and a Petition for
Declaratory Relief against CSX Transportation, Inc. (“Cs8X”), on
December 14, 2004.* These proceedings are the subject of ongoing
settlement discussions with CSX and are not related to this
proceeding. This proceeding does not involve the facts and
circumstances of the CSX proceeding. WTL does not anticipate
that CSX will become a party to this proceeding.

In his verified statement, Mr. Lombardo describes the long
standing relationship that WTL has had with each of the seven
Class I railroads® whereby WTL provides trailers for their use
pursuant to a Trailer Use Agreement;® that the Trailer Use
Agreement and the AAR Rules spell out the responsibilities of the
parties; that the Railroads have notified’” WTL and other parties
of their intention to terminate those agreements on 30 days’
notice with the result that WTL’s equipment will be handled as
“private” trailers instead of as “rail controlled” trailers; and

that the Railroads’ termination of these agreements and refusal

Collectively called “the AAR Rules.”
4 The Board docketed those proceedings as Ex Parte No. 230, Sub-No.
8 and Finance Docket No. 42090, respectively.

3 WTL has agreements with CSX Transportation and Canadian National
Railway (CN”) as well as the Railroads identified here.

6 Copies of the current Trailer Use Agreements are attached hereto
as Exhibits A-E.
7 Copies of emails, letters, or press releases from the Railroads
are attached as Exhibits F-J.
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to utilize trailers owned or controlled by WTL or other providers

as part of their common carrier trailer fleet undermines their
obligation to furnish shippers with safe and adequate car service
under 49 U.S.C. 11121 (a) (1). Lombardo V.S. at 1-3; 6-9. This
case illustrates not only the continuing erosion of the common
carrier obligation of railrcads but the need for the Board to
reagsert its regulatory jurisdiction where market forces are
insufficient to protect consumers against the abusive practices
of large railroad oligopolies.

WTL seeks a declaratory ruling that the Railroads’ proposed
termination of the Trailer Use Agreements and refusal to handle
the subject trailers as “rail controlled” in common carrier
service constitutes violations of the car service provisions of
49 U.sS.C. 11121(a) (1) as well as unreasonable practices under 49
U.S.C. 10702(2) and 10704 (a) (1) . WTL asks the Board to issue (1)
an order initiating a proceeding and holding a hearing under 49
U.S.C. 11121(a) (1), (2) a declaratory ruling that certain
practices of the Railroads violate 49 U.S.C. 11121 (a) (1) and
constitute unreasonable practices under 49 U.S.C. 10702(2) and
10704 (a) (1) and finding that the Railroads must continue handling
WTL’'s trailers as “rail controlled” in keeping with their common
carrier obligation to furnish safe and adequate car service under
49 U.S.C. 11121 (a) (1); (3) a “housekeeping” stay to maintain the

status quao of the relationships between the Railroads and WTL



during the pendency of these proceedings; (4) an order

permanently enjoining the Railroads from violating these
provisions; and (5) an order granting such other relief as may be

just and reasonable.

QUESTIONS PRESENTED

This proceeding presents the following novel questions

involving TOFC transportation:

1) Do the simultaneous actions of the Railroads
withdrawing from handling trailers as “rail controlled”
violate their statutory common carrier duty under 49
U.S.C. 11121(a) (1) to provide “safe and adequate car
service” and “establish, observe, and enforce
reasonable rules and practices on car service”
including facilities and equipment and constitute
unreasonable practices in violation of 49 U.S.C.
10702(2) and 10704 (a) (1)?

2) If the Board concludes that the Railroads’ actions
violate the statute, does the Board have the power to
order them to cease and desist by granting temporary
relief during the pendency of these proceedings through
a “housekeeping” stay and permanent relief to enjoin

their actions?



DISCUSSION

1. Do the simultaneous actions of the Railroads
withdrawing from handling trailers as “rail controlled”
violate their statutory common carrier duty under 49
U.S.C. 11121(a) (1) to provide “safe and adequate car
service” and “establish, observe, and enforce
reasonable rules and practices on car service”
including facilities and equipment and constitute
unreasonable practices in violation of 49 U.S.C.
10702(2) and 10704 (a) (1)?

The simultaneous withdrawal of the Railroads from utilizing
“rail ccntrolled” trailers as part of their equipment fleet in
favor of handling customer-provided “private” trailers violates
their statutory car service obligation. The subject dispute
began with WTL’s receipt of a BNSF Marketing News release, dated
April 18, 2005, along with a letter dated April 15, 2005,
terminating the BNSF/WTL September 1, 2000, Equipment Use
Agreement. BNSF’'s press release characterized its action as a
“transitioning” out of managing rail trailers so it could focus
its attention on its “core” business of providing line haul
service. The release announced that it would treat the
heretofore “rail controlled” BMDZ and WTLZ-marked trailers as
“private” units, effective May 18, 2005, and effective in June
and July 2005 with certain other units. See, Lombardo V.S. at 6-
7; Ex F. BNSF’'s actions unleashed a virtual “tsunami” of actions
adversely affecting WTL and the few other providers of “rail

controlled” trailers. Right on the heels of that announcement,
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on April 20, 2005, an NS Intermodal News announcement declared
that trailers bearing BMDZ and WTLZ designations would be treated
as “private” trailers effective May 20, 2005, with trailers
bearing REDZ, REAZ, and RXXZ markings to follow during the next
couple of months. Lombardo V.S. at 7; Ex G. Announcements and
cancellation notices from UP, KCS, and CP followed in rapid
succesgsion, leaving CSX and CN as the only railroads continuing
to handle WTL and other marked trailers as “rail controlled.”®
Although each of these actions appears to have been taken
individually, they have had a domino effect on the shipping
public as Mr. Lombardo explains in his statement. Lombardo V.S.
at 6; see also, verified statement of John Robinson at 2-3.
Thus, when one railroad in the national chain chooses to opt out
of a particular line of business or equipment that moves over
multiple carriers, the connecting carriers have little choice but
to take similar action. Id., Lombardo V.S.; Robinson V.S. So
what might otherwise be an action of a more limited scope quickly
ripples throughout the industry.

As relevant, 49 U.S8.C. 11121(a) (1) states:

A rail carrier providing transportation

subject to the jurisdiction of the Board under

this part shall furnish safe and adequate car

service and establish, observe, and enforce

rsasonable rules and practices on car service.

The Board may require a rail carrier to provide
facilities and equipment that are reasonably

8 Each of these announcements and letters is attached to Mr.

Lombardo’s statement.
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necessary to furnish safe and adequate car service

if the Board decides that the rail carrier has

materially failed to furnish that service. The

Board may begin a proceeding under this paragraph

when an interested person files an application

with it. The Board may act only after a hearing

on the record...

The STB should not interpret the paucity of recent
prececents relating to the car supply obligations of railroads as
any irdication that it is powerless to act in the instant
proceeding. This case presents an important policy issue
requiring the Board’s intervention: The continual erosion of the
common carrier obligations of the Nation’s railroads. During the
past few decades, the ICC and now the STB have witnessed the
continued “dumbing down” of this crucial industry and its
infrastructure. Citing reasons as varied as unfair competition,
financial pressures, and tight capacity, the Nation’s railroads
have shed passenger service, branch lines, express traffic, less-
than-car load freight, yards and shops, multi-track mainlines,
secondary lines, specific types of rail cars, and now common
carrier TOFC service. While some of these changes may have been
necessary, one begins to wonder if the industry is casually
evolving into a mode that just transports specified products for
a few favored customers rather than for the public at large. So
long as the concepts of “common carriage” and the “public

convenience and necessity” remain on the books, doesn’t the Board

have an obligation to enforce the implementing provisions? If




the Class I railroads are to be relieved of their common carrier
obligation, that is a matter more appropriate for the Congress’
attention.

Thaet being said, a review of recent - albeit limited - case
law involving sections 11121 (a) (1), 10702(2), and 10704 (a) (1)
suggests that the Board has the power and the duty to act in
cases involving claims, whether couched in terms of car service
or unreasonable practices, involving rail car unavailability.

See, thippers Committee v. Ann Arbor Railroad Co., 5 I.C.C.2d

856, 863 (1989) (hereafter SCOT-5) aff’d sub nom. Shippers

Committee, OT-5 v. ICC, 968 F.2d 75 (D.C. Cir. 1992), and other

cases cited in Grain Land Coop v. Canadian Pacific Limited, et

al, STB Docket No. 41687, decision served Dec. 8, 1999.
Moreover, the former Interstate Commerce Commission held as
recently as 1994 that the actions of a railroad unilaterally

foisting some of its car supply responsibilities onto its

shippers is a violation of section 111121 (a) (1). Liability for

Contaminated Covered Hopper Cars, 10 I.C.C.2d 154, 163

(1994) (hereafter Liability for Contaminated Covered Hoppers) .

The Railroads’ decision to withdraw from the business of
providing “rail controlled” equipment for shippers by canceling
Trailer Use Agreements with WTL and other providers has
jeopardized their ability to fulfill their car service

obligations under 49 U.S.C. 11121 (a) (1), adversely affecting the

9




needs of its shippers. Section 11121(a) (1) requires a rail

carrier “to furnish safe and adequate car service and establish,
observe, and enforce reasocnable rules and practices on car
service.” Section 11121 (a) (1) specifically authorizes the Board
“to require a rail carrier to provide facilities and equipment
that are reasonably necessary to furnish safe and adequate
service if the Board decides that a rail carrier has materially
failed to furnish that service.” Section 11121 (a) (1), requiring
railrcads to furnish safe and adequate car service, refers to

“locomotive, freight car, or other vehicle [emphasis supplied]

and the ICCTA’s definitions indicate that “car service” includes
“other vehicles and special types of equipment used in the
transportation of property by a rail carrier.” 49 U.S.C.
10101 (2).

Indeed, there is no question that the Board has jurisdiction
over trailers generally and WIL’s trailers in particular. C(Cf.

G&T Terminal Packaging Co. v. Consolidated Rail Corp., 830 F.2d

1230, 1235 (3d Cir. 1987) (the agency retains jurisdiction to deal
with exempted transportation as it can revoke an exemption at any
time). “Trailers” are within the ambit of property identified in
the I.C.C. Termination Act (“ICCTA”) constituting a “railroad.”®
Trailers fall within the universe of equipment that can be the

subject of an equipment recordation at the Board. See, 49 U.S.C.

? “"Railroad” includes “a bridge, car float, lighter, ferry, and

intermodal equipment used by or in connection with a railroad.” 49 U.S.C.
10102 (6) (A) .
10




11301.'® The ICC has explicitly stated that “trailer service” is

inclucdec in the scope of the TOFC deregulation. See discussion

in Creb Orchard, infra. (where the ICC ruled that TOFC service

was exempted from all [emphasis supplied] provisions of the
Interstate Commerce Act).

WTL’s Richard Lombardo has testified at length as to how the
natior.’s trailer pool has been shrinking over the years to the
point that its future existence is in doubt. Lombardo V.S. at 5-
6; Rokinson V.S. at 5. Moreover, WTL’s supporting shippers have
submitted letters stating that they need the trailers furnished
by comrpanies like WTL to meet their transportation needs. See
shipper letters of San Andreas Fast Forwarding, Inc., and
Alliance Shippers, Inc., appended to Mr. Lombardo’s statement.
Absent action by the Board here, the Railrocads will no longer
furnish “rail controlled” trailers to meet continuing customer
demand in violation of their statutory car (trailer) supply duty.

Robinson V.S. at 4, 6.

The Railroads’ actions likewise constitute unreasonable
practices under 49 U.S.C. 10702(2) and 10704 (a) (1) .
Section 10702 (2) states:
A rail carrier providing transportation or service

subject to the jurisdiction of the Board under this
part shall establish reasonable-

10 49 U.S.C. 11301 refers to recordation of various types of leases

and encumbrances on "“vessels, railrcad cars, locomotives, or other rolling
stock or accessories used on such vessels, railroad cars, locomotives, or
other rolling stock .... intended for a use related interstate commerce.”
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(2) rules and practices on matters related to that
transportation or service.

Anc section 10704 (a) (1) adds as relevant:
When the Board, after a full hearing, decides
that a classification, rule, or practice of that
carrier, does or will violate this part, the Board
may prescribe the maximum rate, classification, rule,
or practice to be followed. The Board may order the
carrier to stop the viclation.

The statute (and presumably the cases) do not specifically
define the term “unreasonable practice.” Rather, the Board’s
predecessor, the Interstate Commerce Commission (“the ICC"), has
said that it must review a carrier’s actions according to the
congressional directions embodied in the various relevant

provisions of the Act to see whether they constitute

“unreasonable practices.” See, Liability for Contaminated

Covered Hoppers at 168; SCOT-5 at 863. While WTL’s research has

not identified any agency decision holding that cancellation of
any form of trailer use agreement is a statutory violation, SCOT-
2 suggests that it might be an abuse of market power under
certain circumstances.!’ Furthermore, the ICC has also found
that a railroad’s attempt to shift its common carrier car supply
duties to its customers is an unreasonable practice. Liability

for Contaminated Covered Hoppers at 168.

1 There the ICC held that the railrocad’s refusal to enter into OT-5

agreemerts was “not a per se abuse of market power” but it, nevertheless,
ordered the railroads to enter into agreements to assure shippers of car
availability when carrier cars would be unavailable. Id. At 870.
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The Railroads’ actions here constitute an egregious

violation of the country’s rail transportation policy as
articulated in 49 U.S.C. 10101. As relevant, those policies
include:

1. to allow, to the maximum extent possible, competition
and the demand for services to establish reasonable
rates for transportation by rail, sec. 10101 (1) ;

2. to ensure the development and continuation of a sound
rail transportation system with effective competition
among rail carriers and with other modes, to meet the
needs of the public and the national defense, sec.
10101 (4) ;

3. to foster sound economic conditions in transportation
and to ensure effective competition and coordination
between rail carriers and other modes, 10101(5); and

4. To operate transportation facilities and equipment
without detriment to the public health and safety, 49

U.S.C. 10101(8); and

n

to prohibit predatory pricing and practices, to avoid
undue concentrations of market power, and to prohibit
unlawful discrimination, 49 U.S.C. 10101(12).

To the extent that the Board allows the Railroads to cancel
Trailer Use Agreements and cease providing “rail controlled”

trailers as part of their equipment fleet, the public interest is

13




subverted and the statutory rail transportation goals go unmet.
More specifically, the Board is depriving a segment of the
shipping public, the smaller shippers, the option of using common
carrier intermodal rail service by forcing them to use either
containers or for-hire trucking or to provide their own trailers
as “private” equipment, thus eliminating a competitive
alternative contrary to several of the goals cited above.
Lombardo V.S. at 5-6, 9.

Furthermore, as John Robinson points out in his statement
nothing in the Code of Trailer Service Rules permits railroads to
unilaterally decide they can no longer recognize certain “rail
contrclled” reporting marks, effectively turning these trailers
into private equipment. Robinson V.S. at 3. To the extent that
the AAR and its member railroads are unwilling or unable to
police railroads’ compliance with the Trailer Service Rules, it
is incumbent upon the Board to do so to protect the shipping
public. Robinson V.S. at 5. And the former I.C.C. has
recognized that it is the agency’'s duty to enforce rules adopted
by the railroad industry involving car hire and related issues.

Rules for Car-Hire Settlement, 160 I.C.C. 369, 376, 444 (1930).

As WTL notes in the accompanying Petition for Revocation,
there are almost no reported regulatory cases involving
intermocal transportation or TOFC equipment. In fact, the only

agency precedent on point is No. 40774, American Rail Heritage,
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Ltd. D/B/A Crab Orchard & Egyptian Railroad, et al (slip op.),

served June 16, 1995, hereafter cited as Crab Orchard) (where the

ICC stated that TOFC service was exempted from all [emphasis
supplied] provisions of the Interstate Commerce Act). That case
involved CSX’'s cancellation of its Trailer Use Agreements with
the complaining railroads and its refusal to either accept loaded
TOFC trailers and/or pay compensation for their use. The ICC
(Commissioner McDonald dissenting) never addressed the issue of
whether CSX's cancellation of the trailer interchange agreements
violated the statute as unreasonable practices under the present
sections 10702 (2) and 10704 (a) (1) as well as a violation of the
car service provisions of section 11121 (a) (1) because it found
that the Complainants had failed to meet the statutory standards
for revocation of the TOFC exemption. However, the majority’s
statement -
In reaching this conclusion [not to grant

complainant’s request for relief], we do not want

class I carriers to interpret what we do here today

z2s a license to begin making imprudent unilateral

decisions regarding the interchange of equipment

with class III carriers. The Commission has an

affirmative duty to help keep the playing field

level between class I and class III carriers, and

we will take action, when appropriate, to fulfill

that obligation. Indeed, it may be that someone,

in the future, will demonstrate that TOFC/COFC

Exemption should be revoked in part, so that we can
regulate the interchange of intermodal equipment -

suggests that there are circumstances when the Board might view

the cancellation of an agreement for interchange (or a use

15



agreemz=nt) of a trailer as a violation of one of more provisions
of the ICCTA. Id. at 5.
While WTL agrees with Commissioner McDonald’s conclusion

that CSX’s behavior in the Crab Orchard presented a clear case of

market abuse, this petition presents an even stronger example.

In 1995, CSX was one of three major eastern railroads and one of
about ten major Class I railroads. Today there are just two
major eastern railroads and seven major national railroads. The
decision by one carrier to terminate its Trailer Use Agreement
spawned actions by four other carriers canceling their agreements
and refusing to handle trailers except as “privates.” Thus, the
actions of the Railroads effectively deny customers intermodal
rail access to the entire national rail network without any sort
of regulatory review and approval.

Moreover, as noted by Mr} Lombardo and the supporting
shippers,® the elimination ofﬂrail controllegltrailers will
force shippers to find more expensive but unsatisfactory
alterratives. Thus WTL’s trailers are captive to a rail system
that will not accept them and are also unacceptable to motor
carriers that want to handle the longer 53' units that are

rejected by some railroads. This factual scenario is exactly the

gsituaticn which Commissioner McDonald depicted and described in

Crab Orchard as worthy of relief by the ICC. But industry

¥
= Statements of San Andreas Fast Forwarding, Inc., and Alliance

Shippers, Inc., attached to Mr. Lombardo’s statement.
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developments between 1995 and the present in terms of the
increased marketing power and gateway restrictions concentrated
in a handful of major railroads and the continued shrinkage of
the trailer fleet warrant the relief sought in but denied by the

ICC majority in Crab Orchard.

2. If the Board concludes that the Railroads’ actions
violate the statute, does the Board have the power to
order them to cease and desist from further violations
of the statute by injunction or otherwise?

Should the Board find that the Railroads’ practices violate
the ICCTA, there is no question but that the agency has the power
to act through issuance of a cease and desist order. SCOT-5,
supra at 579 (where the ICC ordered railroads to cease and desist

from denying OT-5 approvals except as noted therein) ; Buckeye

Cellulose Corp. v. L& R.R. Co., 1 I.C.C.2d 767, 771 (1985) (“upon

finding that a practice is unreasonable, we may order the carrier

to stcp the violation”); and APL Land Transport Serviceg, Inc. v.

The Burlington Northern And Santa Fe Railway Company, STB Docket

No. 42003, served July 14, 1999 (STB ordered BNSF to cease and
desist from violating a tariff requirement for returning APL's
double stack cars).

Once the Board grants WTL’s partial revocation of the TOFC
exemption and determines that the Railroads have violated the
statute, the Board has the power and the obligation to take

appropriate action. Cf. STB FD No. 33989, Pejepscot Industrial

17



Parks, Inc. d/b/a Grimmel Industries-Petition for Declaratory

Oorder at 6-8 (slip op., served May 15, 2003) (where the Board
ordered the railroad to provide the shipper with common carrier
rates and service during the period before the commodity
exemption became effective).

Pending the conclusion of its proceeding, the Board has
adopted the practice of imposing what it calls a “housekeeping”
stay to allow it to consider the issues presented without a

change of the status quo. The Burlington Northern And Santa Fe

Railway Company - Acquisition And Operation Exemption - State of

South Dakota, STB FD No. 34645, decision served December 29,

2004. WTL’s Petitions present the need for such a housekeeping
stay. By the time the Board is able to consider and rule upon
WTL’s requests, the agreement cancellations would have occurred
taking the “rail controlled” trailers out of service.

Section 721(b) (4) of the ICCTA, 49 U.S.C. 721(b) (4)
specifically grants the Board the authority to “issue an
appropriate order” when necessary to prevent “irreparable harm.”
The harm that would befall WTL and the small shippers which use
its trailers in railroad TOFC service militates in favor of the
Board’s entry of a housekeeping stay to maintain the status quo
pending the outcome of this proceeding. To obtain such relief,
the movant must satisfy the four part test articulated in

Washington Metropolitan Area Transit Comm’n v. Holiday Tours, 559

18




F.2d 841, 843 (D.C. Cir. 1977): (1) a substantial likelihood of
success on the merits; (2) irreparable harm in the absence of the
requested relief; (3) issuance of the order will not

substantially harm other parties; and (4) granting the relief is
in the public interest.

Based upon past relevant precedent, there is a substantial
likelihood that the Board would partially revoke the TOFC

exemption to consider WIL’s declaratory request. See, Granite

State Concrete Co., Inc., et al v. Boston And Maine Corporation

(STB Docket No. 42083, slip op. at 7-8, served September 15,
2003) (where the Board partially revoked a commodity exemption on
its own motion in order to consider complainants’ request that
the defendant railroad breached its duty to provide common
carrier rail service or committed unreasonable practices).
Moreover, once the Board initiates a proceeding holding a hearing
and applying pertinent rail car supply precedent, there is a
substantial likelihood that it would rule on the merits for WTL.
Indeed, WTL believes that its petition presents the sort

situation similar to that in Crab Orchard calling for Board

interven:zion. Testimony from WTL witnesses Lombardo and Robinson
depict the irreparable harm the public will suffer absent Board
action. See Lombardo V.S. at 5, 9; Robinson V.S. at 2, 4.
Issuance of a cease and desist order enjoining, temporarily and

permanan:zly, Railroads’ proposed actions will not harm any
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parties as it will merely maintain the status quo. Finally,

WTL’'s Petition presents serious public interest issues concerning

the scops and the very continuation of the common carrier

obligation of class I railroads, a topic worthy of in-depth Board

analysis as well as legislative consideration.

PROCEDURAIL SCHEDULE

Accordingly, WTL requests that the Board act promptly

solicit public comment in connection with its Petition for

Declaratory Relief. It proposes the following schedule:

Filing:

Petition for Declaratory Relief Filed at STB
Petitioner’s evidence, supplemental argument due
Respondent’s reply evidence and argument due
Fetitioner’s rebuttal due

BEcard decision issued

CONCLUSION

Due:

Day
Day
Day
Day

Day

to

40

70

100

180

Wherefor, WTL requests that the Board initiate a proceeding

for a declaratory order under 5 U.S.C. 554 (e), 49 U.S.C.

721, and

49 U.S.C. 721(b) (4). WTL seeks a declaratory ruling that the

Railroads’ proposed termination of the Trailer Use Agreements and

refusezl to handle the subject trailers as “rail controlled” in

commor. carrier service constitutes a violation of the car service

20



g

provisions of 49 U.S.C. 11121(a) (1) as well as an unreasonable
practice under 49 U.S.C. 10702(2) and 10704 (a) (1) . WTL asks the
Board to issue (1) an order initiating a proceeding and holding a
hearing under 49 U.S.C. 11121 (a) (1), (2) a declaratory ruling
that certain practices of the Railroads violate 49 U.S.C.
11121 (a) (1) and constitute unreasonable practices under 49 U.S.C.
10702 (2) and 10704 (a) (1) and finding that the Railroads must
continue handling WTL'’s trailers as “rail controlled” in keeping
with their common carrier obligation to furnish safe and adequate
car service under 49 U.S.C. 11121; (3) a “housekeeping” stay
maintaining the status quo during the pendency of these
proceedings; (4) an order permanently enjoining the Railroads
from viclating these provisions; and (5) an order granting such
other relief as may be just and reascnable.

Respectively submitted,

Jphn D. He frZ;"///’ﬁ

John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800

Washington, D.C. 20036
202-263-4180

Counsel for WTL Rail Corporation

Dated: May 4, 2005
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VERIFIED STATEMENT OF RICHARD M. LOMBARDO
PRESIDENT, WTL RAIL CORPORATION

k.‘i . '; \‘ ‘:: ;\;:/’
My name is Richard M. Lombardo. I am President of WTL Rail Corpgﬂ\@ma\ : :-a,’
it |

and the following is my verified statement of facts supporting WTL’s 10n for Partial

Revocation of the TOFC/COFC Exemption and Petition for Declaratory and Interim

Relief.

Q%}%a\&%\career over forty-two years ago in 1963 with the Rock Island

I
\

Q%gad, in Chicago, IL. Over this time I held numerous management positions in
Transportation - Fleet Management, Marketing — Equipment Analysis, Intermodal
Marketing and Operations, Industrial Development and Car Accounting. During that
time and to the present, my primary background has been and still is in the fields of
equipment management and car service. In 1992 I started WTL, after leaving my former
position as Assistant Vice President — Equipment Management with the Iowa Interstate

Railroad.

As WTL’s Petitions for Partial Revocation of Exemption and Declaratory Relief note,
WTL is a small, closeWaware corporation with offices in the Chicago suburb of
Palos He@%@-; -Tailroad entity engaged in the business of renting truck trailers
to railroads to fulfill their obligation for supplying the public with trailers for the
movement of truck-oriented freight by rail, a type of intermodal transportation known as
trailer-on-flat-car service (“TOFC”) service. WTL presently owns or leases a fleet of

over 950 48’ TOFC trailers' that it furnishes to railroads to meet their common carrier

trailer service obligation to shippers under a commonly accepted type of agreement

! Most of these trailers were previously used by trucking companies in “over-the-road service.”




known as a “Trailer Use Agreement.” WTL has a Trailer Use Agreement with each of

the major railroads serving the country.

To better understand the complexities of WTL’s Petitions, it is important to explain
certain specific trailer use distinctions. As a general matter, the Association of American
Railroads (“AAR”), the railroad industry trade association, maintains a series of rules
governing the use and maintenance of different types of railroad equipment. Insofar as
intermodal trailers are concerned, the AAR has two sets of relevant industry rules: first,
the Code of Trailer and Container Service and Reporting Rules and, second, the
Intermodal Interchange Rules (collectively “the AAR RULES”). To the extent that
WTL’s Trailer Use Agreement does not address specific operating issues with the
railroads with whom WTL contracts, it incorporates provisions from the AAR RULES.
A number of the industry’s car service-related rules have been incorporated in various
ICC Car Service directives from time to time, and should the current TOFC/COFC
exemption be partially revoked, similar action could be initiated by the Board with regard

to trailer service issues.

Under the AAR RULES, there are two basic types of trailers in use today. The first type
is known as a “rail-owned/controlled” trailer. It includes equipment owned or controlled
by railroads or non-railroad equipment providers such as WTL and furnished by a
railroad in common carrier service to meet, its obligation under car service and the trailer
needs of individual customers, frequently smaller shippers. The second type is called a

“private trailer.” It includes over-the-road trailers owned by trucking companies or




express carriers such as United Parcel Service. These trailers are used to meet the needs

of those carriers and their customers, not the needs of the railroad’s customers.

The handling of “rail-owned/controlled” trailers is governed by the AAR RULES. These
rules provide for the equal treatment and collective participation in a national non-
restricted use, single common public pool (POOL).> WTL satisfied its AAR
requirements in 1992 for assignment of reporting marks designating its trailers as “rail-
controlled” for this Classification and exclusive use by railroads. The principal distinction
between “rail-owned/controlled” and private over-the-road trailers for the purpose of
these proceedings is two-fold. Under the Trailer Use Agreements and the AAR RULES,
railroads are (1) entitled to use a “rail owned/controlled” trailer in common carrier
service as if it is their own or return such trailer via reverse route or to the owner (this is
known as “trailer service”); (2) responsible for paying trailer providers such as WTL
compensation for the short term use of a trailer (this is known as “trailer hire” or a “trailer
use charge”); and (3) responsible for performing running repairs at owner’s expense and
repairing or reimbursing owner for any damage incurred by a trailer while operating in a
railroad’s service or under its control. This type of service [the movement of “rail owned
/controlled trailers”] commands higher freight rates to compensate carriers for their
obligation to handle empty trailers. All of the above mirrors the handling structure of the
“Car Service” rules for general-purpose railcars. Conversely, railroads handle private
trailers move under contract. As with privately marked railcars, railroads do not pay a

private owner for the use of a trailer, are not free to use a private trailer to meet their

WTL distinguishes an equipment pool from a pooling of traffic or revenues subject to the approval
requirements of 49 U.S.C. 11323.




comimon carrier obligation to furnish equipment to shippers, and are not responsible to

the equipment owner for performing or reimbursing for owner repairs.

At the time the former Interstate Commerce Commission (ICC) deregulated
TOFC/COFC service in 1981, the trailer POOL totaled® 1 17,000 trailers owned by forty-
eight participating Class 1, II and III railroads and a handful of “rail-controlled” providers
similar to WTL. As a result of the ICC’s TOFC exemption, it became necessary for the
parties cwning or controlling trailers (railroads and non-railroad providers) to negotiate
with the trailer users, the railroads, an agreement [“the Trailer Use Agreement” identified
previously] for compensation for trailer use, charges for trailer repairs and damages and
settlements for trailer casualties. By 1991, the year before I started WTL, the national
pool totaled 95,000 trailers, with annual originated trailer loadings of 3 million. At that
time twenty railroads owned or controlled 40% of the “rail owned /controlled” equipment
fleet and nine nonrailroad entities owned or controlled the remaining 60%.* Since 1991,
Class I railroads have shifted their intermodal equipment focus from owning trailers to
investing in fleets of domestic containers and relying primarily on “rail-controlled” trailer
providers to meet their on-line common carrier trailer obligations. Today, the national
level of pool trailer ownership is considerably smaller in both size and ownership, for a
reported total of only 55,000 pool trailers, contributing to only one half of the 2.7 million
annual originated trailer loads estimated for 2004. Only one Class I railroad (the

Burlington Northern And Santa Fe Railway Company) reports ownership of trailers

} Source Official Intermodal Equipment Register, Section D-1, Railroad Trailer/Container

Equipment Summary.
¢ I have included in the “rail-controlled percentage,” trailers owned by certain Class III railroads
which function primarily as trailer providers and not as users (i.e. carriers).




(5,000 trailers) but has recently announced retiring their fleet. Two major “rail-
controlled” providers, XTRA and TIP, report 73% or 44,000 of the pool trailers, and
WTL and two Class III railroad providers (the Kankakee, Beaverville & Southern

¢ Given the current

Railroad and the Vermont Railway) collectively report 6,000 trailers.
age and lifespan of many “rail-owned/controlled” trailers and the fact that no new 53’
units are being allowed to replace retiring units, the trailer pool utilized by small shippers
is in danger of shrinking in the next few years to the point where railroads will no longer
be able to provide sufficient trailers to meet normal existing demand. Additionally,
railroads are rapidly discontinuing or totally eliminating established trailer routes.
Because of such practices, shippers that seek to utilize common carriers to move their
product are being forced to forego the use of these trailers and will, in turn, be forced to
pay a premium for other slower and or more expensive transportation alternatives (i.e.
using truck-load and less-than-truckload motor common carriers, motor contract carriers,
and setting up private trucking operations). Such a result would be contrary to the

national transportation policy from the twin perspectives of energy conservation and

adverse environmental impacts.

The facts leading to the present emergency are as follows.

On April 13, 2005 Mr. Ed Zajac, Assistant Vice President Intermodal Equipment

Burlington Northern Santa Fe Railway Company (BNSF) called to advise that BNSF

5 The Official Intermodal Equipment Register "Section D-1 "Railroad Trailer/Container Equipment
Summary.




would be serving a thirty day notice of cancellation on April 18™to our September 1,
2000 WTL’s Trailer Use Agreement along with similar cancellations to other “rail-
controlled” trailer owners. His reasons followed the same outline as published in the
BNSF April 18, 2005 “Marketing News” letter to their customers (attached to this
statement as Exhibit F-1). Mr. Zajac described BNSF’s timetable for “transitioning” out
of rail-controlled trailers. He stated WTL’s trailers would be accepted as private trailers
by the ENSF assuming a.) there would be adequate remarketing opportunities for these
“rail controlled” trailers and b.) that BNSF has the ‘authority” to redesignate a registered
rail-controlled trailer as a “private”. I informed him that BNSF’s action would be
harmful on a national scale by creating a “domino effect” of similar cancellations by
other Class 1’s, which in turn would destroy the operational integrity of the national
general-purpose trailer pool. Since this is also a Car Service issue, I asked if BNSF had
contacted the other Class 1’s to ascertain their intentions. He advised “no” on advice of
counsel. Second, I told him that WTL has a petition pending with the Surface
Transportation Board against another Class 1, involving among other issues, a
“threatened cancellation of WTL’s trailer use agreement as an unreasonable practice.
Third, I advised him that WTL’s trailers are captive to rail; and their presumption that
WTL or the other affected trailer owners or, for that matter, intermodal operating
companies or shippers, are competent to manage or have access to a national
infrastructure essential for managing a national trailer fleet is misguided. I said that this
is the dornain reserved for railroads and national motor carriers. Finally, I told him that
BNSF would be turning its back on its duty to provide common carrier TOFC services,

which could possibly jeopardize its tax exemptions (i.e. fuel tax and state tax




exemptions). He replied that BNSF common carrier TOFC activity has diminished
significantly over the years, in favor of private trailers, believing the disruptive impact
would be modest (on their line) and that this traffic would be absorbed by door to door
intermodal providers (Motor Carriers). I advised the reason common carrier TOFC
traffic has dropped off on the BNSF and other Class 1’s is through manipulation by
discentinuing rail TOFC routes and declining to accept 53’over the road standard length
trailers as replacements for the older 45” and 48’ rail trailers. On April 18,2005 WTL
received an official written notice of cancellation from the BNSF (attached here as Ex.

F-2).

As expected under AAR Trailer Service Rule 1, BNSF’s action immediately triggered
more cancellations, like a house of cards: first from the Norfolk Southern Railway (NS)
Web page Intermodal News letter dated April 20" listing WTL reporting marks effective
May 20™ 2005, then official written notice dated April 27, 2005 from Mr. Lawrence R.
Fabits, Group Manager Intermodal Equipment, effective May 31, 2005. Mr. John P.
Smith, Director Intermodal Assets Union Pacific Railroad (UP) emailed its cancellation
notice also on April 20, 2005 to be effective May 21, 2005, with the hard copy received a
few days later. Mr. Mike Leveille, Intermodal Cube Planner, Canadian Pacific Railway
(CPRS) and Mr. Adam Rodery, Manager Intermodal Measurements, Kansas City
Southern (KCS) also acting in behalf of the Texas Mexican Railway (TexMex), sent
emails on April 25, 2005 serving 30-day notice of cancellation. Each of these notices is

attached as Exhibits F-1 through J. To date, only Canadian National (CN) and CSX




Intermodal (CSXI) continue to handle “rail controlled” trailers.” The reaction by the
other Class 1’s was by default. As the originating carrier, their railroad can’t risk being
caught with a loaded rail trailer, at an interchange point that neither the trailer owner is
set up to manage and the receiving carrier won’t accept in common carrier service.
Under the AAR Rules the originating carrier is liable for car hire if a trailer owner has no

use agreement with the connecting carrier.

Accordingly, during the initial period starting May 18, 2005 through July 15, 2005, all
Class 1 railroads (except for CSXI and CN) will no longer accept over 30,000 “rail-
controlled” trailers in interchange service. The affected equipment represents more than
50% of the entire existing national trailer pool, not just that of WTL. The severity of
these actions will create a national shortage of equipment of such magnitude as to have
substantial adverse effects on shippers. The remaining pool trailers will be inadequate to
handle sustain shippers needs. For the short term the non-barred trailers will either be
hoarded by a handful of customers or abandoned while shippers try to find other more

expensive but temporary means of transportation service. There is no surplus equipment

7 CN 1in response to the BNSF and subsequent other Class 1’°s actions is amending

its trailer use agreements so as not to be held responsible for car hire when interchanging
to another non-agreement carrier. CSXI plans to continue to provide common carrier
TOFC services, relying exclusively on “rail-controlled” trailers and operates its program
in a self-contained environment which they recently implemented in January 2005. This
has caused a hardship and disruption to the natural flow of pool trailers, but not to the
scale of this current action. It is indicative, however, to the attitude of separation of
services by various Class 1’s. CSXI is relying on an available “floating” supply source
drawing from the trailer pool to add trailers as demand rises and to terminate them as
demand drops. CSXI controls approximately 8000 to 10,000 rail trailers on line during
normal shipping periods, they will also be negatively affected by these cancellations, as
their contemplated trailer source dries up. Thus the adage that the party who controls the
equipment controls the freight, rates and customers becomes of paramount importance.




capacity in our industry to offset this huge trailer loss, at least not in the short term, and
especially not by the fall rush to get consumer goods into stores for the Christmas
Season.. BNSF attempts to offer an alternative use for these “barred” trailers by
suggesting that they be used in “private service,” knowing they neither have the right to
make such an offer in the first instance and that operationally it would be an impossible
task for the affected trailer owners as well as shippers and intermodal marketing

companies to effectively manage.

Allowing such practices to go unchecked would allow carriers to use their marketing,
pricing, and other practices permissible under the “gray area” of deregulation in a manner
contrary to the Congressional objectives of the public interest. As clearly stated in the
title of its proceeding, “Improvement of TOFC/COFC Regulation,” the primary purpose
for exempting regulation was to enhance to the maximum extent possible competitive
efficiencies by encouraging the movement of “truck oriented freight by rail” and its
demand for services through every possible means and choice of equipment common to
the industry. While the types of equipment used to provide transportation have evolved
from boxcars to trailers to containers, certain shippers will always have a need for
trailers. These are shippers, usually small shippers, that utilize rail service but are not
located on a line of railroad. In those instances only a trailer, and not a boxcar or a
container, can move more economically or faster from an origin through a point of
interchange on a line of railroad(s) to such an off-line destination or visa versa.
Therefore, railroads must furnish a means to provide and transport trailers in common

carrier secvice.




Although railroads appear to be willing to handle TOFC service, they don’t want to be
responsible for managing the empty side of the move, which they perceive as a non-
revenue producing event. This perception is false of course since the inbound rate is
priced to recover the cost of an empty move.. The empty movement of equipment by no
means is unique to trailers. Containers move empty. In fact, every type of railcar moves
empty with the previous loaded moves being priced accordingly. Car Service is dedicated
to the handling of empty equipment nationally. Upon closer examination, the problem is
how to balance a carrier’s public convenience and necessity duty to provide facilities and
equipment for the public is in direct conflict against the realities of congested terminal
space and the need to maximize profitability. The phenomenal growth of intermodal
service has put terminal space at a premium with rail trailers drawing the short straw,
based on their perception of non-revenue empty handling. It is doubtful that this

emergency would exist if the terminals were operating at only 50% of their capacity.

If BNSF wanted to phase out its common carrier TOFC service, a better procedure would
be for it to gradually discontinue its Plan 2% quotations and “quietly transitioned under the
radar. Since pool trailers are recognized as universal instrumentalities of transportation,
the physical movement of freight is the primary objective, not trailer ownership. If
limited terminal capacity is the underlying problem, the industry will need to find a

resolution sooner or later.

8 Railroad furnished equipment for TOFC common carrier service.
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EQUIPMENT USE AGREEMENT

N

The Burlington Northem and Santa Fe Railway Company (hereinafter "BNSF") proposes to
interchange equipment with WTL Rail Corporation - Intermodal, (hereinafter "WTL") in accordance with
this Agreement and the Schedules attached hereto, effective September 1, 2000. “Unit(s)" refers to the
trailers described in the arached schedules.

1. Equipment Use Charges

A.

BNSF agrees to pay “unit use charges” for units bearing WTL reporting marks referenced in
attached schedule(s) while in BNSF's "possession,” and WTL agrees to pay BNSF “unit use
charges"” for units bearing BNSF reporting marks referenced in attached schedule(s) while in
WTL's “possession.” "Unit use charges” shall be defined as the daily lease charge for units as
reflected in the then current schedule(s) to this Agreement. “Unit use charges” shall accrue
for every day during which one party's unit is in the other party's "possession.” "Possession”
shall be defined as a party having control of a unit at 12:01 a.m. of the day in question.

Each party must report unit usage to the unit owner within one month and ten days from the
last day of the month in which such usage occurred, including payment for units on hand at
the end of that month. When an addition which results from records subsequently received is
not reported to the unit owner within two months and ten days from the last day of the month
in which it is earned, the use charge rate applicable for such unreported usage shall be
increased ten (10) percent.

In the event one party tenders to the other for interchange a loaded or empty unit bearing
reporting marks of a third party for movement and if the receiving party has no equipment
use agreement with the owner of the unit, the receiving party shall nonetheless accept said
unit if the delivering party has an equipment use agreement with the owner and receiving
party agrees to assume responsibility for the unit while the unit is in the receiving party's
possession to the same extent as if the unit bore the reporting marks of the delivering party.
The receiving party shall, in such case, pay the delivering party use charges in accordance
with the preceding two subsections as if the unit bore the reporting marks of the delivering

party.

BNSF shall not be responsible for payment of “Unit use charges” for empty units bearing
WTL marks, when such units are held at any of the BNSF’s facilities listed as relief locations
in the attached schedules. BNSF shall be entitled to reclaim against WTL and WTL shall
credit or pay to BNSF, any use charges which may be assessed against BNSF in violation of
the foregoing sentence.

BNSEF shall report to WTL receipt of each empty unit bearing the foregoing reporting marks
at any of the BNSF’s facilities listed as relief locations in the attached schedules on the
business day after it is received. Such units shall be considered held, and BNSF shall not be
responsible for payment of “Unit use charges” after that date.

WTL, when instructed by BNSF, remove units held under this Agreement from any of the
BNSFE’s facilities listed as termination locations in the attached schedules, Such removals
shall be at WTL’s sole responsibility and expense. Any units not removed within 48 hours
from notification, excluding holidays, BNSF may at WTL’s expense, dray the unit to the
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WTL location. If BNSF elects to dray units before 48 hours from notification, excluding
holidays, BNSF will notify WTL prior to drayage and dray the unit to the WTL location at
the BNSF’s expense.” Any units removed hereunder shall be considered terminated to WTL
and"BNSF shall have no further responsibility for “Unit use charges” applicable thereto.

G. If BNSF elects to dray either before or after the 48 hours from notification, WTL must
provide a termination location. If WTL fails to provide a termination location or their
locations can not accept any units, the BNSF shall move the units to an offsite storage
location and WTL shall pay a per day storage fec which is listed in the attached schedules.

H. For the purposes of computing “Unit use charges” under this Agreement, damaged WTL
units shall be considered the same as undamaged units except that BNSF shall arrange for a
joint inspection of damaged units held at the facilities listed as termination locations in the
attached schedules when damage estimates exceed $100.00, otherwise each party must
submit J-1 or other inspection documentation denoting damage to justify billing.

2. Repair Charges

3

Each party hereto agrees that while it has any of the other party's units (or units owned by a third
party as described in Section 1, subparagraph C) in its possession it will perform any repairs and
maintenance required to make and keep such units suitable for loading by a customer . The costs
of such repair and maintenance work shall be the responsibility of the party designated in the
applicable Schedule(s). All work must be in accordance with the AAR TOFC/COFC Interchange
Rules, latest issue, governing the interchange of, repairs 10 and settlement for, trailers and
containers used in trailer/container-on-flatcar (TOFC/COFC) service unless otherwise specified
herein.

All on-site repairs, whether performed by railroad employees or contractors, will be billed
according to the actual cost thereof, except as otherwise provided. The labor rate for all on-site
repairs will be fixed at $30 per hour at all location. If repairs are performed by an outside shop,
billed charges shall equal the actual invoice of said shop. Bills for repairs performed by outside
shops shall be supported by actual invoice upon request of the party billed.

Material for on-site repairs will be billed based on actual invoice amount plus 15%. Material
expenses will be subject to periodic audit to insure costs are within established norms. Either
party may decline or reduce material charges that are shown to be significantly higher than
established norms. Written notification must be made to other party of overcharges prior (o
adjustment of charges.

Invoices may be tendered electronically as often as once per day. All invoices must be tendered
within 30 days of the work and paid within 30 days of receipt.

Destroved, Lost, or Stolen Equipment

A. Notiftcation

If it is estimated by the party responsible under the AAR TOFC/COFC Interchange Rules
that repairs to a damaged unit, or replacement of a lost, destroyed, or stolen unit, owned by
the other party or owned by a third party as described in Section 1, Subparagraph C, will
exceed the Casualty Value (as hereinafter defined) of the unit, it shall within 30 days after
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5. Indemnity

Each party agrees to indemnify, hold harmless, and defead the other party from and against any and
all loss, damhage, liability, cost, or expense, including atorney’s fees, suffered or incurmred in
connection with injuries to or death of any person, or loss of or darnage to any property, arising out of
use, operation, or maintenance of the other party’s units while in the first party’s possession
hereunder, except to the extent that such loss, damage, liability, cost, or expense, including attorney's
fzes, is caused by the gross negligence or willful misconduct of the other party.

6. Applicability of Other Rules

This Agreement will modify Rule 122 of the AAR TOFC/COFC Interchange Rules and allow the
receiving carrier to prepare Form J-2, provided such form is approved by an independent Interchange
Rureau utilized by both WTL and BNSF, against the handling or delivering carrier for any equipment
received in interchange with unrepaired damage or loss. A copy of J-2 and comresponding J-1
showing the same damage shall be forwarded to the handling or delivering carrier in order to validate
authenticity. Except to the extent modified herein, interchange of equipment shal) be governed by the
AAR TOFC/COFC Interchange Rules and the AAR Trailer and Container Service and Reporting
Rules.

7. Amndment\

This Agreement may not be altered or amended except by written comrmunication signed by both
partics. Such written communication may be in the form of telexes, telegrams, or other
telecommunications exchanged between parties. Such written communication will, after mutual
concurrence to the terms set forth, become part of this Agreement.

8. Confidentiality

This Agreement and all its terras and Appendices are to be held in confidence by both parties. No
information or charges contained in this Agreement are to be released to third parties, with the
exception of service agents who collect the owner's use charges; provided, however, that the
faregoing shall not prohibit advice by either party to other carriers that it has a equipment use
agreement in effect with the other party. All service agents shall be bound by the contracting party to
a similar confidentiality obligation preventing release of the terms and conditions contained herein to
others. Notwithstanding anything to the contrary set forth above, cach party may disclose this
Agreement and all its terms and Schedules (i) to any regulatory agency (including any taxing agency),
(ii) in response to any subpoena or other legal process, (iil) to any prospective successor Or assign
which has agreed with such party that, upon disclosure of such information, such prospective
successor Or assign shall keep such information confidential, (iv) as part of any filing to be made with
any governmental authority and (V) to attorneys, accountants and financial, insurance and other
independent advisors of any such party.

9. Arbitration

Any disputes arising under the AAR TOFC/COFC Interchange Rules and AAR TOFC/COFC Service
and Reporting Rules will be resolved pursuant to the AAR TOFC/COFC Interchange Rules. Any
disputes arising under this Agreement will be resolved under binding arbitration under the then-
curtent commercial arbitration rules of the American Arbitration Association, with ¢ach party bearing
its own costs plus one-half of the joint expenses of the arbitration.
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10. Effective, Date, and Term

This Agreemient shall become effective as of September 1, 2000, and shall continue in effect until
terminated by either party upon thirty (30) days prior written notice to the other party, provided,
however, that termination of this Agreement shall not release either party from any liability incurred
herevnder prior to the effective date of such termination.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set forth above.

The Burlington Northern and

Santa Fe Railway Company WTL Rail Corporation - Intermodal
By: By:

Tide: . Title:

Date: Date:




Schedule No. 1

The Burlington Northern and Santa Fe Railway Company, (hereinafter “BNSF”) and WTL Rail
Corporation - Intermodal (hereinafter “WTL”) are parties to that certain Equipment Use
Agreement, (hereinafter “Agreement”) dated September 1, 2000. This Schedule No. 1 is
attached to and forms a part of the Agreement. The terms and conditions of the Agreement are
hereby incorporated by reference into this Schedule No. 1 dated January 19, 2001. All imtially
capitalized terms not defined in this Schedule No. 1 shall have meanings ascribed in the
Agreement. Schedule No. 1 dated September 1, 2000 will expire upon commencement of this
Schedule No. 1 dated January 19, 2001.

Description of Equipment

48-ft. x 102-in. trailers having the following marks:
Val:d BNSF Trailer Mark:  SFTZ
Valid WTL Trailer Mark: WTLZ

Use Charge *

$11.00/day for each 48' trailer

The use charges set forth above apply only to the equipment with the above markings and
numbers registered in AAR UMLER files.

Relief Locations

Cicero, Corwith; Willow Springs; Stockton; Richmond; Phoenix; Portland, Omaha, San
Bernardino

Termination Locations

Cicero; Corwith; Willow Springs, Omaha

Responsibility for Costs of Maintenance and Repair

The cost of owner’s maintenance and repair on the trailers as defined by the then current AAR
TOFC/COFC Interchange Rules will be the responsibility of the unit owner.

Approved and Accepted Approved and Accepted

The Burlington Northern and Santa Fe WTL Rail Corporation - Intermodal

Railway Company
‘/_ .
By & =3 S i By:@ M M
Title: ZArec o SE oy /(5/‘//4?5 Title: PMM
Lay 4

Date: S RE-C/ Date: /-7’7"0 l
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NORFOLK
—— SOUTHERN

NoﬁmkSoumen1C¢pomﬁon
Material Management Department,
110 Franklin Road, S.E.

Roanoke, Virginia 24042-0072

SUBJECT: Trailer Interchange Agreement

August 27, 1992

File: JCS-SVCON-Trailer Interchange Agreements-WTL

R. M. Lombardo, President

WTL Rail Corporation - Intermodal

P. 0. Box 522

Blue Island, IL 60406-0522

Dear Mr. Lombardqe:

I have enclosed two copies of our proposed Trailer Use Agreement
based on your proposal of May 26, 1992. Please execute both
contracts for your firm returning one copy to the undersigned.

Norfolk Southern is looking forward to working with you.

If you have any questions, please call me at (703) 981-3645.

Sincerely,

5? C. Stewart

Manager Service Contracts

Ooeratng Subsicianes. Norfo'k Southern Raiway Company i North American Van Lines. inc

R |
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‘; [, RAIL CORPORATION - INTERMODAL

P.O. BOX 522

BLUE ISLAND, IL 60406-0522
August 31, 1982 (708) 489-9001

Subject: Trailer Interchange Agreement
August 31, 1892

Mr. J.C. Stewart

Mannager Service Contracts
Norfolk Southern Corporation
Material Management Department
110 Franklin Road, S.E.
Roanoke, Virgina 24042-0072

Dear Mr. Stewart:

I have signed and returned on copy of our Trailer Use
Agreement for your files.

I have also taken the liberty of changing two typo's found on
page 7, para 13. and page 12, Appendix "A" b. If this is not

acceptable kindly advise, otherwise we will look forward to a
good working relationship.

Sincerely,

R. M. Lombardo




AGREEMENT FOR INTERCHANGE
AND USE OF TRAILERS

Agreement by and between Norfolk Southern Corporation on
behalf of its subsidiaries, including Norfolk and Western Railway
Company and Norfolk Southern Railway Company (hereinafter called
"NS") and the WTL Rail Corporation-Intermodal (hereinafter called

"WTL") dated the 1ST day of September, 1992.

A H

WITNESSETH:
WHEREAS, the parties desire to enter into an agreement for
the interchange of trailers and the establishment of charges for

the use, repair and compensation for loss, theft or destruction

of their trailers while in the other’s possession;

NOW THEREFORE, in consideration of the mutual obligations

K P i

assumed hereunder, the parties agree as follows:

1. Trailer*/ Use Charges. The parties agree to pay to each
other use charges, for the use or possession of the owner'’s
trailers when those trailers are used or possessed by the other
party (the user). Trailer use charges will apply for each
calendar day during which an owner’s trailers are in a user’s

constructive possession.

*/ When "trailer" is used in this agreement, it means trailers

bearing railroad reporting marks (not including hybrid
marks).

HEEE s
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Trailer use‘éharges will be computed in accordance with the
following schedule whether the trailers are loaded or empty and
without regard to age: $9.00 per day on 45’ x 102" wide trailers;
$10.00 per day on 48’ x 102" wide trailers. See appendix "A" for
other considerations.

2. Repair Charges. The parties agree to service and repair
the other’s trailers when necessary and according to the
provisions of the AAR TOFC/COFC Interchange Rules, which will be
applicable betweeén the parties except as modified below.

Labor charges for repair and servicing performed on railroad
property will be billed according to the schedule set forth in
Appendix C. Labor charges will be billed according to the
various job codes based on the actual hours of labor consumed
stated in quarter-hour increments.

Parts for trailer service and tire repairs will be billed on
an invoice cost basis, plus 15 percent handling charge. One
party may not bill the other party for parts in excess of that
which it pays for the same or similar parts.

When repair work is performed off railroad property by
contract shop or other outside facility, the parties will bill
each other at invoice. However, these invoice charges to the
owner must not exceed those charges made by that same shop or
facility for similar work on similar equipment of the user’s

ownership. Verification will be furnished upon request by
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supplying an invoice from such shop or facility for similar work
on the user’s equipment. Outside repair work will be accepted
subject to later verification and audit.

Repairs may be performed by the user without consultation
with the owner when those repairs do not exceed $300, exclusive
of tires and refrigeration units. For repairs to a trailer which
exceed $300, exclusive of tires and refrigeration units, the
parties will consult and will decide in each instance whether the
repairs ought toibe performed and, if so, at what charge.

3. Transfer and Adjustment of Lading. Transfer and
adjustment of lading will be billed on the same basis as repairs.

4. Settlement of Claims for Lost, Stolen, Badly Damaged or
Destroyed Equipment. Settlement for lost, stolen, badly damaged
or destroyed trailers shall be at depreciated value and shall be
calculated on the basis of the depreciation and salvage value
schedules and the formula set forth in Appendix D.

A trailer shall be considered destroyed when repairs would
exceed the depreciated value less salvage.

In the event'the owner party wishes a destroyed trailer
returned, the user party shall pay the depreciated value of the
trailer less salvage value. 1In the event the owner party does
not wish the destroyed trailer returned, the user party shall pay

the full depreciated value of the trailer.
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The parties*will follow the AAR’s TOFC/COFC Interchange
Rules, Section M, Rule 157, effective September 1, 1982, for the
return of destroyed trailers. Trailers to be returned will
follow the most expedient route as set by the user party.

5. 1Interchange of and Application of Trailer Use Charges,
Repair Charges and Settlement Provisions to Third-Party
Non-Agreement Trailers. If a party to this agreement, as
delivering line, tenders to the other party, as receiving line, a
loaded trailer ox an empty trailer moving via reverse route for
interchange over the receiving party’s lines, which trailer is
owned by or bears the reporting marks of a third party with whom
the delivering line has a use contract but with whom the
receiving line has no contract, the receiving line will
nevertheless accept such trailer, provided (1) the delivering
line has & contract for use with the owner of such trailer, (2)
the delivering line will assume the responsibility for the
payment of trailer use charges to the owner when the trailer is
on the receiving line, and (3) that the receiving line will
report to and pay, directly to the delivering line trailer use
charges as set out above (the use charges the parties have agreed
to pay each other).

For third party trailers as to which the delivering carrier
has a contract with the owner but the receiving carrier does not,
but which trailers are nevertheless handled for the former’s

account under this agreement, as set forth above, the
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parties will each bear repairs for damage occurring on our lines
for which the handling line normally is responsible, but will
bill back to the delivering line those repairs which are owner’s
responsibility, when repairs do not exceed $300, exclusive

of tires and refrigeration units.

Settlement for lost, stolen, badly damaged or destroyed
trailers or a non-agreement third party, forwarded under the
delivering line’s account pursuant to this agreement, shall be
handled by the réceiving line with the delivering line on the
basis stated in part 4 above.

6. Responsibility for Movement to Non-Agreement Parties.

If either party to this agreement causes or allows a trailer of
the other party hereto to be moved via a carrier with which the
latter party has no use contract, the party causing or allowing

such movement will be responsible to the owner for use charges

and loss, damage or destruction of the trailer (as defined in the

AAR TOFC/COFC Interchange Rules) until the trailer returns to the

owner or to a party with which the owner has a use contract.

7. Interchanbe with Water Carriers. A user party to this

agreement shall not interchange an owners party’s trailers with a

water carrier without the permission of the owner.

8. Credit Arrangements. Settlement of bills for trailer use

and trailer repairs shall be handled together with and in the

same manner as interline settlements for freight car per

A G e e v e n o

AP AT A e i b IO T AT

|




~—6—

W %

diem and car repairs as governed by applicable Disbursement
Mandatory Rules 3, 5, 7, 15, 17, 19 and 23.

9. Late Reporting Penalty. When additions to trailer use
reports which result from records subsequently received are not
reported to the trailer owner and at the agreed rate within two
(2) months and ten (10) days from the last day of the month in
which the trailer use charge is earned, the use charge rate shall
be increased ten (10) percent per trailer per day for each day
for which a use charge is due.

10. Claim Procedure and Penalty. Claims not handled in

accordance with Rule 1IT, Section 3 of the AAR‘s Code of Trailer

I A L e

and Container Service and Reporting Rules, shall have 20 percent

added to the amount claimed.

S

11. Applicability of AAR Rules. Each party to this

agreement agrees to subscribe to or be governed by the AAR

TOFC/COFC Interchange Rules and TOFC/COFC Service and Reporting
Rules in their relationships with each other except to the extent

this agreement is inconsistent with those rules.

t
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12. Non-Sevérability; Entire Agreement. The terms of this
agreement are mutual and interdependent. Acceptance of this
agreement is acceptance of all the terms herein. This agreement
represents the entire agreement of the parties and may be
amended, modified or altered only in writing signed by both
parties.

13. Notice. Notice under this agreement for NS shall be
addressedvto the Vice President Material Management, and for the

—Cc&P to the the chief intermodal (operating) officer.

14. Arbitration. Any disputes arising under the AAR
TOFC/COFC Interchange Rules and AAR TOFC/COFC Service and
Reporting Rules will be resolved pursuant to Section K of the AAR
TOFC/COFC Interchange Rules. Any disputes arising under this
contract will be resolved by binding arbitration under the
auspices of the American Arbitration Association, with each party
bearing its own costs plus one-half of the expense of the
arbitration,

15. Confidentiality. The parties shall keep this agreement
and all of its tgrms in strictest confidence. No charges or
other infcrmation contained in this agreement shall be disclosed
to third parties. The existence of the agreement, but not the
terms, shall be disclosed to the Association of American
Railroads and may be disclosed to third parties which need to
know of its existence because they are subscribers to or governed
by the AAR TOFC/COFC Interchange Rules or AAR TOFC/COFC Service

and Reporting Rules.
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16. Effectiwve Date. Thi; agreement shall be effective
September 01, 1992 and shall continue until cancelled in
accordance with the terms hereof.

17. Cancellation. This agreement may be terminated upon
30-days written notice by either party except that cancellation
may not be effective except upon the close of business of the
last day of any given month. Upon cancellation of the agreement,
all trailers must be returned to the owner by the termination
date in accordange with the terms of AAR TOFC/COFC Service Rule
2. If any trailers are not so returned, the parties agree to pay
double the use charge specified in Appendix A of this agreement
for each day after the termination date for each trailer that
remains on their lines. Termination of this agreement shall not
release either party from any liability incurred hereunder prior

to the termination date.

By: QCW

Managgr, Service Contracts
.NORFGLK SOUTHERN CORPORATION

! As agent for and on behalf of each
of its wholly owned rail carrier
subsidiaries including Norfolk and
Western Railway Company and Norfolk
Southern Railway Company, excluding
Triple Crown Services, Inc.

NOY =

WTL Rail Corporation-Intermodal
P(Ze—s (0 e-\.'r-




LABOR CHARGE FOR PERFORMING
TRAILER REPAIRS

APPENDIX C
PAGE I of I

$30.00 PER HOUR

A N S
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APPENDIX D
PAGE I of I

The depreciated values for trailers equal the reproduction cost,
less depreciated amount.

I. Reproduction Cost is calculated by multiplying the trailer’s
original cost by the AAR cost factor prior to the year in
which the equipment was damaged, and this amount divided by
the cost factor for the year the trailer was built.

II. Depreciated amount is calculated by multiplying the
reproduction cost by 1/120 and multiplying this value by the
number of complete months in service.

\
N

The maximum depreciated amount is equal to 90% of the
reproduction cost.

NOTE: The reproduction cost of mechanical refrigeration
units with all component parts, including fuel
tanks or bottles, shall be computed on current
market price, using the same 10% per annum rate of
depreciation, with maximum depreciation of 95%.
This shall be added to the depreciated value of the
trailer. The date of installation will be
considered the date built.

Salvage values to be determined as follows:
TRAILERS $72.50 PER WHEEL, PLUS $100 FOR BOX

MECHANICAL REFRIGERATION UNITS AND ALL COMPONENT PARTS,
INCLUDING FUEL TANKS $225.00/UNIT
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APPENDIX "A"
Page 1 of 1

WTL Rail Corp. will provide Norfolk Southern with per diem
relief at all Norfolk Southern Intermodal Facilities.

Norfolk Southern is not responsible for per diem «cedief on

WTLZ trailers while in the possession of any other rail
carrier.
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P. 0. BOX 325 Palos Heights, IL 60463-0325 Telephone 708.448,9856 Fax 708.448.985]
rlEL
LR
December 4, 1999
File: NS Maintenance Fax 757-664-5164

To: Mike Konrad, NS Intermodal Maintenance

Fr: Rich Lombardo, WTL Ra@jL

Re: Procedures covering authorization of damages to WTLZ equipment.

In line with our conversation yesterday, December 4, 1999, the following represents our
understanding of revised inspection procedures effective December 1, 1999.

A~ For WTLZ trailers on hand NS facilities, when damages are approved and stamped by
NS, or agents for NS, no P.O. number is required.

B. Forthose events, when a WTLZ unit is returned home by NS or terminated, only
damages reported on the NS outgate J-1 or ticket will be allowed without consultation
up to $450.00 (exclusive of tires). Any damages reported on NS outgate J-1 or ticket
collectively exceeding upon repair estimates $450.00 (exclusive of tires) will require
upon estimate notice to NS, a stamped approval. NS will promptly arrange for
inspection if deems necessary.

No response is necessary if this also meets with your understanding.
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TRAILER/CONTAINER
* USE & REPAIR 910603
Form Approved, AVP-Law

s AGREéMENT FOR TRAILER/CONTAINER
USE AND REPAIR CHARGES

THIS AGREEMENT, dated as of _JudZ /S5./95/ , by
and between UNION PACIFIC RAILROAD COMPANY and MISSOURI
PACIFIC RAILROAD COMPANY, and WT/_. RAIL (PRLoRAT o~

sets forth the terms under which either party will each use
and repair trailers and containers owned by the other party
and will each transfer or adjust trailers, containers, or
lading for which the other party to this agreement is
responsible.

RECITALS:

WHEREAS, the Interstate Commerce Commission
has exempted from regulation arrangements among
rail carriers for the use of trailers and
containers in Improvement of TOFC/COFC Regulation
(Ex Parte No. 230 (Sub-No. 5));

WHEREAS, the parties desire to set forth
terms and conditions which will govern their
respective use and repair of trailers and
containers owned by the parties to this agreement
and which will govern transfer or adjustment of
lading, trailers or containers by one party for
which the other party to this agreement is
responsible.

AGREEMENT :

NOW, THEREFORE, in consideration of the mutual
promises and covenants hereinafter set forth, the parties
agree to the following terms under which each will use and
repair the trailers and containers owned or leased by the
other: .,

) 1. The following definitions shall apply in this
agreement:

(a) "Owner" is the railroad whose reporting
marks, as assigned by the Association of
American Railroads (hereinafter referred to
as "AAR") pursuant to the Trailer and
Container Service and Reporting Rules, appear
on the trailer or container;

0837n
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(b) "User" is the carrier in possession of a
trailgr or container under the terms of the
N Trailer and Container Service and Reporting
Rules;
(c) "Equipment” is a trailer or container;

(d) "Party" is a party to this agreement and its
rail carrier subsidiaries.

2. The parties hereby adopt and incorporate as part
of this agreement the terms and conditions of the TOFC/COFC
Interchange Rules and TOFC/COFC Service and Reporting Rules
(which are published by the AAR), as they may be amended
from time to time, except as provided in this agreement.

3. (a) Each party will pay, as equipment use
charges, the applicable amounts set forth in Appendix A for
use of the equipment owned by the other parties, provided
that equipment is registered in the AAR Uniform Machine
Language Equipment Register File as required by Rule 1-T,
Section B, of the Code of Trailer and Container Reporting
Rules.

(b) The applicable use charges shall be paid for
each calendar day that one party has in its possession, or
fcr which it is responsible in accordance with the
provisions of the Code of TOFC/COFC Reporting Rules or this
agreement, equipment owned by the other party. No charges
will be paid for containers without wheels, containers less
than forty feet in length, or a chassis-bogie of any length.

4. User must report use charges to the owner
within one month and ten days from the last day of the month
in which the use charge is earned, including payment for
equipment on hand at the end of that month. When additions
which result from records subsequently received are not
reported to the party owning the equipment or the correct
charges.are not paid within two months and ten days from the
last day of the month in which it is earned, the delinquent
use charges shall be increased by ten percent. The ten
percent penalty is not applicable when the party to which
the use charges are owed assigns those payments to another
person.

5. Where one party files a claim pursuant to Rule
11-T of the Code of Trailer and Container Reporting Rules
and the other party fails to pay said claim within the time
period specified in Section B9 of that rule, a twenty
percent penalty shall be added to the amount due to the
party filing the claim.

0837n




6. Each party shall have the right to load equipment
owned by the other party for movement over any route within
the -continental United States (except Hawaii or Alaska) over
any carriers which have entered into agreements with the
owner of the equipment for the use and repair of its
equipment. The parties will advise the AAR of the carriers
which have entered into agreements with the owner for the
use of its equipment. In addition, the owner shall advise
the user, upon the user's request, which rail, motor or

water carriers have entered into an agreement with the owner
for the use of equipment.

7. It is expressly understood and agreed by the
parties that Rule 1-T, Section E, of the Code of Trailer
and Container Reporting Rules shall not apply in the
event either party originates a movement in equipment
owned by the other party over a route in which one or
more carriers does not have an agreement with the owner <:)§u/
for the use and repair of its equipment,. ,execpt into Mexicon /Y

\

8.  Each party shall make repairs to the equipment ‘Keﬁﬁf
owned by the other party in accordance with the provisions
of the TOFC/COFC Interchange Rules. The owner of the
equipment which is repaired by the other party in their shop
facility shall pay invoice cost of materials plus a 15%
handling charge and $30 per hour labor when the owner is
responsible for such repairs under the TOFC/COFC Interchange
Rules. Any repair or service work (excluding the repair of
flat tires) performed by a contract shop or outside facility
shall be billed to the owner at the actual invoice cost of
labor and materials. The rate for the repair of flat tires
shall be billed at the actual rate for repairing such tires
including charges for service calls regardless of whether on
a flat fee or mileage basis. User may not bill owner for
any such repair or service charqges in excess of that which
1 pays for similar work at the same shop. Invoices for
repair or service (excluding the repair of flat tires) shall
show the exact amount of time (in hours and minutes) that
work was performed. Invoices for repair or service shall be
subject to audit. In the event of any dispute arising in
connection with the services performed under this Paragraph.
which is arbitrable under Rule 136 of the TOFC/COFC
Interchange Rules, either party to this agreement shall have
the right to invoke binding arbitration by submitting the
dispute to the Arbitration Committee provided for in Rule
136 or its successor organization.

9. In the event equipment owned by a party is
destroyed, badly damaged (when estimate of repairs exceeds
$450), or stolen under any condition for which the other
party is responsible under the TOFC/COFC Interchange Rules
and the cost of complete repairs exceeds the depreciated
value of the trailer, less salvage, the line responsible
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under the AAR TOFC/COFC Interchange Rules shall compensate
the owner for the depreciated value of the destroyed,

damaged“or stolen equipment in accordance with Appendix B of
this agreement.

10. In the event either party receives a trailer or
container and determines that a transfer or adjustment of
the trailer or container or lading is required (regardless
of whether a party to this agreement owns the trailer or
container) and the other party is responsible under
Section I of the TOFC/COFC Interchange Rules, the party
responsible shall reimburse the party providing the transfer
or adjustment service for the cost incurred. Reimbursement
for the cost of adjustment or transfer of trailer or
container or lading shall be computed on the basis of actual
labor and material expense plus 91% applied to the labor
portion to cover overhead and fringe benefits and 15%

applied to the material portion to cover store expense and
handling.

11. Each party will total the number of days for all
trailers on Report Form G-1-T or similar mechanically-
prepared report and state the total use charges or include
the use charges detailed in total as part of Appendix H of
the AAR Code of Hire Rules and Interpretations-Freight and
will settle such charges as part of the car hire settlement
on a sight draft basis in accordance with the AAR Accounting
and Disbursement-Mandatory Rule 5.

12. The waiver by either party of the breach of any
condition, covenant or agreement herein contained to be
kept, observed and performed by the other party shall in no
way impair the right of the party waiving the breach to
avail itself of any subsequent breach thereof.

13. Neither party shall assign this Agreement, in
whole or in part, or any rights herein granted, without the
written consent of the other party, and it is agreed that
any trapsfer or assignment or attempted transfer or
assignment of this Agreement or any of the rights herein
granted, whether voluntary, by operation of law, or
otherwise, without such consent in writing, shall be
absolutely void.

14. Subject to the provisions of paragraph 13 hereof,
this Agreement shall be binding upon and inure to the
benefit of the parties hereto, their successors and assigns.

15. This agreement shall go into effect as of the
first day of the month following execution, as set forth
above and as of that date any previous agreements covering
use and repair of trailers and containers which may have

0837n
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been in effect between the parties are hereby terminated.
Termination of such agreement shall not release either party
from any liability hereunder incurred before such
termination.

16. This agreement will remain in effect until
terminated by either party on thirty days advance written
notice or until changed by mutual written agreement.
Termination of this agreement shall not release either party
from any liability hereunder incurred before such
termination.

IN WITNESS WHEREQF, the parties hereto have caused

this agreement to be executed in duplicate as of the day and
year set forth above.

" -
‘Zﬁess: WTL 2l (oRPORATI CAJ
C : M@\;\@o—r\/ )am,égmcw
7 7 ~ Title: JKESIDYLrDIT—
Witness: UNION PACIFIC RAILROAD COMPANY,
MISSOURI PACIFIC RAILROAD COMPANY,
= " . I
Aﬁfﬂ%;éégééffh/ BY;E ,;%?7
(/ ) Title: Log St lice Fore L + -
5
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APPENDIX A

TRAILER USE CHARGES

DESCRIPTION OF EQUIPMENT

Trailers 40'

Trailers 45"
96" wide,

Trailers 45'
102" wide,

Trailerg 45"
102" wide,

Trailers 48

102" wide,

in length

in length

96" undercarriage

in length
96" undercarriage

in length
110" door, 96" undercarriage

in length
96" undercarriage

$10.

$10.

RATE

.50

.50

.75

00

25
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APPENDIX B

v

SETTLEMENT FOR DESTROYED, BADLY DAMAGED OR STOLEN TRAILERS

If it is estimated by handling carrier that cost
cf complete repairs exceeds the depreciated value less
salvage, it shall:

(a) Within 15 days after receipt of depreciated value
information from owner, advise owner that it desires to
settle for trailer and furnish a list of the major items of
damage.

(b) The owner shall advise disposition desired within
10 days after receipt of notification.

(c) 1If owner requests trailer to be returned home, he
shall assume conditioning and loading cost of handling line,
not to exceed $200.00 and all transportation costs except
over handling line. The handling carrier in such case shall
forward trailer to owner as requested, and shall be credited
for the salvage value. Trailers must not be unnecessarily
cut up to facilitate handling.

(d) The depreciated values for trailers equals the
reproduction cost, less depreciated value.

(i) Reproduction Cost is calculated by
miltiplying the trailer's original cost by the cost factor
(shown below) prior to the year in which the equipment was
damaged, and this amount divided by the cost factor for the
year the trailer was built. If cost factor has not been
provided by the A.A.R. for any specific year of trailer
loss, most current factor shall be used and subsequently
adjusted when new cost factor is available.

(ii1) Depreciated amount is calculated by dividing
the reproduction cost by 120 and multiplying this value by
the numbgr of complete months in service. The maximum
depreciated amount is equal to 90% of the reproduction cost.

(e) Reproduction cost of "stretch" portion of trailer
lost or damaged beyond repair shall be calculated by
multiplying the original manufactured cost of "stretch"
portion by cost factor provided by A.A.R. for year prior to
vyear stretch portion was lost or damaged beyond repair dnd

new cost divided by cost factor provided by A.A.R. for year
stretch portion was completed.

(f) The reproduction cost of mechanical refrigeration
units with all component parts, including fuel tanks or
baottles, shall be computed on current market price, using

0&37n
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the same 10% per annum rate of depreciation, with maximum
depreciated value of trailer. The date of installation will
be considered the date built.

(g) Salvage value shall be determined as follows:

(i) All trailers, regardless of type or
construction, including all special equipment and
accessories, except mechanical refrigeration units, at $100

per trailer, plus $60.00 for each tire, regardless of
condition of tire.

(ii) Mechanical refrigeration units and all
component parts including fuel tanks at $400.00 per unit.

COST FACTORS:

y YEAR FACTOR YEAR FACTOR

Prior to 1973 100 1981 210
1973 100 1982 208

1974 115 1983 208

1975 130 1984 230

1976 141 1985 219

1977 150 1986 206

1978 166 1987 218

1979 178 1588 225

1980 284 1989 232

1990 284

8
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AGREEMENT FOR THE INTERCHANGE OF TRAILERS ("AGREEMENT")

-

Agreement dated as of the 15th day June 1991, by and between
WTL RAIL CORPORATION. (WTL) and Otk Bednhddko0 . (USER)

CANADIAN PACIFIC LIMITED

RECITALS:

1. WTL has leased certain trailérs {the "Trailers") bearing those
reporting marks listed in th attached appendix.

2. The parties desire to enter into an agreement for the
interchange and use by User of the Trailers.

3. The parties desire to establish a set ofrconditions and charges
for the use by User of the Trailers.

4. The parties acknowledge that the Trailers may require repair or
servicing or may be damaged or destroyed, while in User's

possession.

5. The parties desire to enter into an agreement for the service,
repair and compensation of damaged or destroyed Trailers.

NOW, THEREFORE, the parties agree as follows:

A. Definitions

Trailer -A Trailer or container mounted and secured on a chassis.

Trailer Owner - For the sole purpose of the agreement, the
Trailer Owner shall be WTL.

Trailer and Container Service and Reporting Rules (hereinafter
referred to as the "AAR RULES") - The AAR Rules in effect as
of the date of this Agreement, and all future amendments or
revisions thereto.

The Association of American Railroads TOFC/COFC Interchange
Rules, Governing the Interchange of Repairs to, and Settlement
for Trailers and Containers Used in Trailer/-Container—on-—
Flatcar TOFC/COFC Service (hereinafter referred to as the

" INTERCHANGE RULES") - The Interchange rules in effect as of the
date of this Agreement, and all future amendments or revisions
thereto.

(1)
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Handling Carrier - Refers to User when User is considered to
have handling carrier responsibilty as set forth in the AAR
Rules and Interchange Rules.

Home - A designated location and or subscriber road accepting empty
Owner Trailers when not in use by User.

Use Agreement - An independently negotiated interchange and use
agreement between WTL and a User Carrier.

Other Definitions - Unless a term is specifically defined herein,
said term shall have the meaning supplied by the AAR Rules and
Interchange Rules. i

Governing Rules

Except to the extent modified or supplemented herein, the use
and Interchange by User of the Trailers shall be governed by
the AAR Rules and the Interchange Rules.

Term

The term of this agreement shall commence and be effective as of
June 15, 1991, and shall remain in effect until terminated by
either party upon not less than thirty (30) days prior written
notice to the other party or until changed by mutual agreement of
the parties in writing.

Use Rates

1. Effective June 15, 1981, User agrees to pay WTL the
applicable charges ("Charges") set forth in the attached
Appendix A for use of the Trailers.

2. The Charges hereunder will be increased by a ten percent
(10%) penalty if the record of trailer usage is not reported
within two months and ten days from the last day of the month
in which the trailer was used. Claims not handled within the

time dimits of Rule 11~-T, of the AAR Rules shall become due
and payable subject to a twenty percent (20%) penalty upon
presentation of a bill by claimant within six (6) months from

the date the Charges claimed were incurred.

3. The Charges hereundergngue and payable within ten (10)
days after report of use is made to WITL as outlined in
Rule 1-T of the AAR Rules. User will honor drafts drawn by
WTL on the banks of User (or will agree to pay WTL by some
other mutually acceptable arrangement) for the amount reported
by USER as owed to WTL in its monthly use charge report.
Failure to comply to the abpve will result in accounts
becoming immediately due and payable and subject to a twenty
percent (20%) penalty increase.

(2)
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4, If User causes or allows a Trailer to be moved to or via
a carrier with which WTL has no Use Agreement, User will be
responsible to WTL for the Charges hereunder and for any
loss, repairs,.dampge or destruction of the Trailer in
accardance with the Interchange Rules until such time as the
Trailer returns to Home or to a carrier with whom such party
has entered into a Use Agreement with WTL,

5. Upon completing its Use Agreement negotiations with various
potential user carriers, WIL agrees to provide User with a
list of carriers with whom WTL has entered into a Use Agreement
with, designation of Home and series and dimensions of Trailers.
Said list will become a part of this agreement as Appendix B.

E. Subscribers

each
WTL and USER/warrants that it subscribes to the AAR Rules
and the Interchange Rules.

F. Destroyed, Badly Damaged, or Stolen Trailers

1. Should a Trailer be destroyed, badly damaged (to the extent
repair cost exceed Depreciated Value), as hereinafter defined,
stolen or missing and last reported on User's line, WTL shall
be compensated on the basis of Reproduction Cost (as herein-
after defined) plus costs of Special Equipment or accessories
less Depreciated Cost (as hereinafter defined) which equals
depreciated value.

a. Reproduction Cost shall be: The Trailer's original cost
multiplied by the AAR Cost Factor for the year immediately
preceding the year in which the Trailer was destroyed,
and divided by the AAR Cost Factor (hereinafter defined)
for the year the Trailer was built.

b. Depreciated Cost is calculated by dividing the Reproduction
Cost by 144 and multiplying this value by the number of
complete months in service. The maximum Depreciated Cost
is 90% of the Reproduction Cost.

c. AAR Cost Factors are:
1985-219, 1986-206, 1987-218, 1988-225, 18838-232, 1880-284,

These Cost Factors shall be subject to revisions
published by the AAR Interchange Rules Committee.

d. A Trailer shall be considered destroyed when the estimated
cost of complete repairs exceeds the Depreciated Value.

e. Upon notification to WTL from User that a Trailer has
been destroyed, WTL shall issue to User a Depreciated
Value Statement as outlined in Exhibit A attached
hereto.

{31




If it is estimated by the Handling Carrier that the cost
of complete repairs will exceed the Depreciated Value,
the following procedure shall apply:

a. The Handling Carrier shall notify WIL of major ltems
of damage and estimated repair cost and request
disposition for the Trailer within 15 days after
receipt of the Depreciated Value Statement;

b. WTL shall advise the disposition desired within ten
{10) days after receipt of request for disposition.

In the event WTL request that the destroyed Trailer be
returned home or another location, WTL shall.assume the
conditioning and loading costs of the Handling Carrier up

to $200.00, and shall assume all transportation cost except
for those transportation costs incurred on the Handling
Carrier's line. In such event the handling Carrier shall pay
to WTL the Depreciated Value of the Trailger less Salvage
Value (as hereinafter defined). In the event WTL does not
requeét that the destroyed Trailer be returned home or

to another location, the Handling Carrier shall pay to WTL
the full Depreciated Value of the Trailer. Trailers shall
not be cut up unnecessarily to facilitate handling. Salvage
Value for Trailers shall be $524.00, with $53.00 being applied
rer wheel and $100.00 being applied for the box.

Repairs

i. To the extent WTL designated Maintenance Services
{"WTL Repair Agents") mobile units are operated in a
reasonably accessible vicinity, the Handling Carrier
shall have WTL Repair Agents perform owner repairs
{including tire work) and services to the Trailers.
In the event that the Handling Carrier is unable to
use WTL Repair Agents for reasons beyond its control,
the Trailers may be repaired by the Handling Carrier
or another repair company ("Other Repair Companies").
In no event shall the total cost of repairs exceed
three hundred dollars ($300.00) without the prior
approval of WTL.

2. In the event the Handling Carrier performs owner repairs
and services on the Trailers in accordance with Sections

F and G of this Agreement, the labor rate charged shall not
exceed $25.50 per hour and parts shall be billed on an
invoice cost basis. All invoices shall indicate the labor,

including quarter hour increments, and may include a
fifteen percent (15%) of total invoice charge for material
to cover handling expense.

3. Parts for Trailer servicing, repairs and tire repairs shall

be billed on an invoice cost basis. User may not bill WTL
for parts or service in excess of that which User pays for

(4)
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IN WITNESS WHEREOF :

WTL RAIL CORPORATION CEi DI PR ODRE BD

By,c-?,M W oy

D INTERMODAL
Title: K/{ﬂs el - OPERATIONS

Date: ‘7/%‘?’qL Date: % ,;’LL\‘ G|,

'

I E%:l Bk WTL Ards KA CLnds

identical or similar parts and services. All repair
bills shall be supported by actual shop invoices. Both
parties agree that WTL may protest any unreasonable bill
or improper owner®service or repair and shall not be
responsible for the cost of same.

Indemnification

User shall be responsible for the safety and condition of

the Trailers while in its possession or under its control,
User agrees to indemnify and hold WIL, its employees and
agents, harmless from and against any and all liability

or loss (including reasonable attorney's fees) in connection
with any personal injury or property damage arising out of

or incident to the use, possession or control of the Trailers
by User.

s

Correspondence and Payments

User shall direct all payments, correspondence and required
reports to R.M. Lombardo c/o WTL Rail Corporation, P.0O. Box
522, Blue lIsland, Il 60406.

Conflicting Provisions

In the event provisions of this Agreement should differ {from
the AAR Rules and the Interchange Rules, This Agreement
shall take precedence.

Entire Agreement

This Agreement and the AAR Rules and the Interchange Rules,
as modified, shall constitute the entire understanding
between the parties. This Agreement may only be amended or
supplemented by a written agreement executed by the parties.

Confidential Information

This Agreement in its entirety shall be held in strictest
confidence by both parties.

CANADIAN PACIFIC LIMITED

General Manager

APPROVED AS

FORM FOR

qz e C.P.Legal Senvicas
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APPENDIX A

WTLZ TRAILERS

WTL RAIL CORPORATION

DIMENSIONS AND USE CHARGES (PER DAY)

AGE 45'x 96" 45'x 102": 45'x 102" ,: 48'x 102":

\ GEN SERV GEN SERV 110" DOOR GEN SERV
OYR = ————-—- $ 10.50 $ 10.75 $ 11.75
1-3 YRS $ 9.75 $ 10.25 $ 10.50 $ 11.50
4-7 YRS $ 9.50 $ 10.00 $ 10.25 $ 11.25
&-3 YRS $ 8.50 $ 8.00 $ 98.25 $ 10.25
10 YRS & % 6.50 $ 7.00 $ 7.25 $ 8.25
OLDER
F: RATES




EXHIBIT A

DEPRECIATED VALUE STATEMENT

TRAILER NO.:

YEAR BUILT: FACTOR: $

ORIGINAL COST:

YEAR DESTROYED: PRIOR YEAR FACTOR:
$ X =
REPRODUCTION COST OF TRAILER: $

CEPRECIATION:

YEARS: MONTHS

AT % PER YEAR = % $
DEPRECIATED VALUE OF TRAILER: $

BETTERMENTS

YEAR BUILT: FACTOR: $
YEAR DESTROYED: - PRIOR YEAR FACTOR:
$ X =

REPRODUCTION COST OF STRETCH: $

DEPRECIATION:

YEARS: MONTHS
AT % PER YEAR = % $
DEPRECIATED VALUE OF STRETCH: $

DEPRECIATED VALUE OF TRAILER AND BETTERMENTS
(DEPRECIATED VALUE OF TRAILER + DEPRECIATED
VALUE OF BETTERMENTS $
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AGREEMENT FOR THE INTERCHANGE OF TRAILERS (“AGREMENT™)

- N

Agreement dated as of the 1st day August, 2002 by and between WTL RAIL CORPORATION. (WTL)
and KANSAS CITY SOUTHERN RAILROAD (USER).

RECITALS:

WTL owns certain trailers (the “Trailers™) bearing those reporting marks listed in the attached
Appendix A.

The parties desire to enter into an agreement for the interchange and use by User of the Trailers.
The parties desire to establish a set of conditions and charges for the use by User of the Trailers.

The parties acknowledge that the Trailers may require repair or servicing or may be damaged or
destroyed, while in User’s possession.

The parties desire to enter into an agreement for the service, repair and compensation of damaged
or destroyed Trailers.

NOW, THEREFORE, the parties agree as follows:

A.

Definitions

Trailer-A Trailer or container mounted and secured on a chassis.

Trailer Owner-For the sole purpose of the agreement, the Trailer Owner shall be WTL.

Trailer and Container Service and Reporting Rules (hereinafier referred to as the “AAR RULES”)-

The AAR Rules in effect as of the date of this Agreement, and all future amendments or revisions
thereto.

The Association of American Railroads TOFC/COFC Interchange Rules, Governing the
Interchange of Repairs to, and Settlement for Trailers and Containers Used in Trailer/-Container-
on-Flatcar TOFC/COFC Service (hereinafter referred to as the “INTERCHANGE RULES”)-The
Interchange rules in effect as of the date of this Agreement, and all future amendments or revisions
thereto.

Handling Carrier-Refers to User when User is considered to have handling carrier responsibility as
set forth in the AAR Rules and Interchange Rules.

Home-A designated location and or subscriber road accepting empty Owner Trailers when not in
use by User.

Use Agreement-An independently negotiated interchange and use agreement between WTL and a
User Carrier.

Other Definitions-Unless a term is specifically defined herein, said term shall have the meaning
supplied by the AAR Rules and Interchange Rules.

O]




(Governing Rules

Except to the extent modified or supplemented herein, the use and Interchange by User of the
Trailers shall be governed by the AAR Rules and the Interchange Rules.

Term
The term of this agreement shall commence and be effective as of August 1, 2002, and shall
remain in effect unti! terminated by either party upon not less than thirty (30) days prior written
notice to the other party or until changed by mutual agreement of the parties in writing.

Use Rates
1. Effective August 1, 2002, User agrees to pay WTL the applicable charges (“Charges™) set
forth in the attached Appendix A for use of the Trailers.

2. The Charges hereunder will be increased by a ten percent (10%) penalty if the record of trailer
usage is not reported within two months and ten days from the last day of the month in which
the trailer was used. Claims not handled within the time limits of Rule 11-T, of the AAR
Rules shall become due and payable subject to a twenty percent (20%) penalty upon
presentation of a bill by claimant within six (6) months from the date the Charges claimed
were incurred.

3. The Charges hereunder are due and payable within thirty (30) days after report of use is made
to WTL as outlined in Rule 1-T of the AAR Rules. Failure to comply to the above will result
in accounts becoming due and payable and subject to a ten percent (10%) penalty increase.

4. If User cause or allows a Trailer to be moved to or via a highway carrier in Canada, Mexico
or the U.S. while the trailer is under the User responsibility, User will be responsible to WTL
for the charges hereunder and for any loss, repairs, damage or destruction of the Trailer in
accordance with the Interchange Rules until such time as the Trailer returns Home or to a
carrier with whom such party has entered into a Use Agreement with WTL.

2

WTL has Use Agreements with all U.S.Class I railroads, CN, CPRS, TM, TFM, 1AIS, FEC,
ALM, TMT, TOTE and all their affiliate operating companies.

Subscribers
WTL and USER warrant that it subscribes to the AAR Rules and the Interchange Rules.

Destroyed. Badly Damaged, or Stolen Trailers

1. Should a Trailer by destroyed, badly damaged (to the extent repair cost exceed
Depreciation Value), as hereinafter defined, stolen or missing and last reported on User’s
line, WTL shall be compensated on the basis of Reproduction Cost (as hereinafter
defined) plus costs of Special Equipment or accessories less Depreciated Cost (as
hereinafier defined) which equals depreciated value.

a. Reproduction Cost shall be: The Trailer’s original cost multiplied by the AAR Cost
Factor for the year immediately preceding the year in which the Trailer was
destroyed, and divided by the AAR Cost Factor (hereinafter defined) for the year the
Trailer was built.

b. Depreciated Cost is calculated by dividing the Reproduction Cost by 144 and

muitiplying this value by the number of complete months in service. The maximum
Depreciated Cost is 90% of the Reproduction Cost.

2




Repairs

c. AAR Cost Factors are:

These Cost F actors shall be subject to revisions published by the AAR Interchange
Rules Committee.

d. A Trailer shall be considered destroyed when the estimated cost of complete repairs
exceeds the Depreciated Value.

e. Upon notification to WTL from User that a Trailer has been destroyed, WTL shall
issue to User a Depreciated Value Statement as outlined in Exhibit A attached
hereto.

If it is estimated by the Handling Carrier that the cost of complete repairs will exceed the
Depreciated Value, the following procedure shall apply:

a. The Handling Carrier shall notify WTL of major items of damage and estimated
repair cost and request disposition for the Trailer within 15 days after receipt of the
Depreciated Value Statement;

b.  WTL shall advise the disposition desired within ten (10) days after receipt of request
for disposition.

In the event WTL request that the destroyed Trailer be returned home or another location,
WTL shall assume the conditioning and loading costs of the Handling Carrier up to
$200.00, and shall assume all transportation cost except for those transportation costs
incurred on the Handling Carrier’s line. In such event the handling Carrier shall pay to
WTL the Depreciated Value of the Trailer, less Salvage Value (as hereinafter defined).
In the event WTL does not request that the destroyed Trailer be returned home or another
location, the Handling Carrier shall pay to WTL the full Depreciated Value of the Trailer.
Trailers shall not be cut up unnecessarily to facilitate handling. Salvage Value for
Trailers shall be $524.00, with $53.00 being applied per wheel and $100.00 being applied
for the box.

In the event the Handling Carrier performs owner repairs and services on the Trailers in
accordance with Sections F and G of this Agreement, the labor rate charged shall not
exceed $30.00 per hour and parts shalil be billed on an invoice cost basis. All invoices
shall indicate the labor, including quarter hour increments, and may include a fifteen
percent (15%) of total invoice charge for material to cover handling expense.

Parts for Trailer servicing, repairs and tire repairs shall be billed on an invoice cost basis.
User may not bill WTL for parts or service in excess of that which User pays for identical
or similar parts and services. Upon request, all repair bills shall be supported by actual
shop invoices. Both parties agree that WTL may protest any unreasonable bill or
improper owner service or repair and shall not be responsible for the cost of same. No
invoice shall exceed $450.00 with prior authorization from WTL.

Indemnification

User shall be responsible for the safety and condition of the Trailers while in its possession or
under its control, User agrees to indemnify and hold WTL, its employees and agents, harmless
from and against any and all liability or loss (including reasonable attorney’s fees) in connection
with any personal injury or property damage arising out of or incident to the use, possession or
control of the Trailers by User.

3




I. Correspondence and Payments

User shall direct all payments, correspondence and required reports to R.M. Lombardo c/o WTL
Rail Corporation, P.O. Box 720, Palos Heights, IL 60463,

J. Conflicting Provisions

In the event provisions of this Agreement should differ from the AAR Rules and the Interchange
Rules, This Agreement shall take precedence.

K. Entire Agreement

This Agreement and the AAR Rules and the Interchange Rules, as modified, shall constitute the
entire understanding between the parties. This Agreement may only be amended or supplemented
by a written agreement executed by the parties.

L. Confidential Information

This Agreement in its entirety shall be held in strictest confidence by both parties.

\

IN WITNESS WHEREOF:

WT% [L CORRORATION KANSAS CITY SOUTHERN RAILROAD
By:\ \M- By: W 9 /7\»-,

{
Title: q’kx‘ EDMT- Title: Sr. /V\Sr . (2vrm - O'péfA’Tl'f’?,«J g
Date: 7"’ L-02- Date: 7'LC;’OJ—

)




APPENDIX A

WTL RAIL CORPORATION

WTLZ TRAILERS

DIMENSIONS AND USE CHARGES (PER DAY)
48’ X 102~ $10.50

53> X 102 $13.50:

&)




EXHIBIT A

DEPRECIATED VALUE STATEMENT

A. Owners Original Cost

B. Cost Factor___ for yr acquired

C. Cost Factor__for yr prior to loss___
D. Base Reproduction Cost

E. Retirement Value @10%

F. Depreciation Base @90%

G. Less Depreciation

H. Adjusted Base F minus G

I. Settlement Value E plus H

\

(6)
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March 22, 2001 File:useTexMex

Mr. Carlos Garcia

Texas Mexican Railway Co.
P.O. Box 419

Laredo, TX 78042-0419

Dear Mr. Garcia:

Pursuant to Interstate Commerce Commission decision regarding the exempt status of
TOFC/COFC equipment (Ex Parte 230, Sub. No. 5), it is necessary to establish
agreement with your Company for both trailer interchange and compensation, to be
effective commencing January 1,, 2000

00/ W
Effective January 1, %600 - INTERMODAL charges for use of its trailers
while on your line will be as shown on Appendix "A" attached hereto, for trailers bearing
reporting marks of WTLZ ownership, in accordance with the AAR "Code of Trailer
and Container Service Reporting Rules".

It is mutually agreed to effect trailer servicing and repairing when required under the
AAR TOFC/COFC Interchange Rules, according to the standards set forth in those rules.
All bills for service and repair shall be reasonable.

Should a dispute arise over whether or not a bill is reasonable, whether or not service or
repair has been performed unnecessarily or improperly, it is mutually agreed to use our
best efforts to resolve the disagreement.

Should a trailer be destroyed, badly damaged (to the extent repair costs exceed
depreciated value) or stolen the owner shall be compensated on the basis of its
Reproduction cost and any special equipment or accessories, less depreciation.
Reproduction cdst shall be the owners original cost new or used computed against the
AAR Interchange Rules Committee's costs factor for the year prior to the year destroyed,
divided by the cost factor for the year in which the trailer was purchased. Depreciated
value shall be calculated by amortizing 85% of the reproduction cost over a 168 month
useful life term.




NN

Rates will be increased by a ten (10) percent penalty if the record of trailer usage is not
reported within two months and ten days from the last day of the month in which it was
used. Claims not handled within the time limits of Rule 11-T of the AAR "Trailer and
Container Reporting Rules" will become due and payable subject to double penalty.

Except to the extent modified herein, trailer and container interchange shall be governed
by the AAR "Code of Trailer and Container Service and Reporting Rules" and
"TOFC/COFC Interchange Rules".

This agreement will remain in effect until terminated by either party by the giving of a
minimum of thirty (30) days' notice, or until changed by mutual agreement.

Please acknowledge your concurrence with these terms, on the attached copy of this
letter, by affixing your signature in the space provided and returning that copy to me.

Yours very truly,
R. M. Lombardo
President
RML/tdl

Texas Mexican Railway Co.
AGREED:

Lﬂz:w AT

Signakure

) ou
Title Z

07 ,/ A ‘/7Z o/

Date
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APPENDIX A

. - WTLE RAIL CORPORATION
o TRAILER USE CHARGES
DESCRIPTION OF EQUIPMENT DAILY RATE
TRAILERS 48’ x 102” WIDE $11.00

TRAILERS 53’ x 102” WIDE $13.00

P
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Customer Updates are designed to inform BNSF customers of new developments or changes
relating to BNSF products, services, tools, prices or facilities.

To: BNSF Intermodal Customers

04/18/2005

Rail-Controlled Trailer Transition Plan

As you are aware, the domestic intermodal equipment marketplace has changed vastly over the past five years. More and mo
door-to-door intermodal providers are using their own equipment. This trend is good for shippers as it provides them more
flexibility and also good for BNSF as it keeps our facilities fluid.

As we transition out of managing rail trailers, we can focus more on our core business—providing line-haul services—rather tt
providing rail-controlled intermodal equipment management.

Trailer Transition Plan

Therefore, BNSF is planning to transition back to the equipment leasing companies the rail-contralled trailers on its network, a
will no longer supply empty trailers by the end of the transition period. The transition will occur in phases and will be completec
by mid-2008.

Effective with the dates below, trailers with the following marks will be considered private and will be able to move on BNSF o1
with proper revenue billing:

» Effective May 18, 2005; BMDZ and WTLZ marked trailers.
» Effective June 18, 2005: REDZ marked trailers.
o Effective July 15, 2005: REAZ and RXXZ marked trailers.

Retirement of SFTZ Trailers

In addition, BNSF is in the process of retiring its SFTZ 45-foot trailers, series SFTZ 230000 through 230999. If you have any
empty trailers in this series in your possession, please do not reload them, and at your earliest convenience, return them to th
nearest BNSF Intermodal Facility.

Your business is important to BNSF. We hope that you understand and appreciate the need to focus our resources on keepin:
our network fluict in order to handle the increasingly larger volumes on our network.

If you have cuestions regarding these changes, please contact Pete Riis at 817-867-6484 or send an email to
Pete Kus@nnst com,

If you have any questions, please send an email to customeiinteiTace @oitsi.Coilt

Copyright © 2005 BNSF Railway Co. All Rights Reserved.

G VD Wi ey

http://dominio.bnsf.com/website/updates.nsf/updates-marketing-consumer/6EB39DA60817... 4/20/2005
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Edward Zajac The Burlington Northern
Assistant Vice President and Santa Fe Railway Company
Intermodal/Automobile Equipment
P.O. Box 961056

Fort Worth, TX 76161-0056
2650 Lou Menk Drive, 1st Floor
Port Worth, TX 76131-2830
(817) 867-6493

(817) 352-7198 Fax

April 15, 2005

Mr. Richard M. Lombardo
President

WTL Rai! Corporation - Intermodal
P.O. Box 325

Palos Heights, IL 60463

Fucsi| 7 -9851

Dear Rich:

Please accept this letter as official notice that effective May 18, 2005, BNSF Railway Company
formerly known as The Burlington Northern and Santa Fe Railway Company (“BNSF”) will,
pursuant to Section 10, terminate the Equipment Use Agreement dated September 1, 2000, along

with Schedule No. 1 dated January 19, 2001, covering various 48’ trailers with the SFTZ and
WTLZ marks.

Thank you for your assistance in this matter.

vcry truly,

Edward Zajac

Cc: Messrts. F. A. Anderson
P. K. Riis
B. Burnett
Ms. L. Surin

H:\lms\L etterhead\Zajac Jetterhead WTL Bilateral trir.doc
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April 20, 2005
Volume 2005-043
Page 1 of 1

World Wide Web:
WWW. ASCOMP.COm
/intermodal

For rate requests,
please contact your
local NS Interrnodal
Account Manager or
crmail:

imprice(@nscorp.com

Requests for matrix
pages:
eprice(@nscaorp.com

NS EMPNNACS
reservations, rates, and

service:
www.rezl com

www.nacsfirst com

SFre s
Abe 199Y
/998
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NORFOLK

“ SOUTHERN

Intermodal News
Rail-Controlled Trailer Changes

The current Intermodal market place dictates that NS make changes to the
structure of our agreements to handle rail-controlled trailers.

Trailers bearing the marks listed below shipped on the NS or received in
interchange from another railroad (either in-the-gate or steel-wheel interchange)
aftcr the effective date of the change will be treated as private mrailers. Private
trailer (service code 65) rates will apply. Empty trailers bearing these marks
shipped on NS after the effective date will require revenue billing.

¢ BMDZ and WTLZ - effective May 20, 2005
e REDZ - effective June 18, 2005
e REAZ and RXXZ - effective July 15, 2005

In addition, the BNSF is retiring 45° SFTZ trailers in the series from 230000 to
230999. If you have any empty trailers in this serics in your possession, please
return them to the nearest BNSF Intermodal facility.

If you need any further information or have questions regarding this
announcement, please contact your NS Intermodal sales representative.

15868rP6 0L PPACSSSBAL TOAOWAIINT dIL o4 85:81 SBE2 G2 oY
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Jchn P. Smith UNION
Director - Intermodal Assets PACIFIC
Premium Operations

April 20, 2005

Richard Lombardo

General Manager, WTL Rail Corporation
P.0O. Eox 325

Palos Heights, IL 60463

Dear Mr. Lombardo:

1400 Douglas Street
STOP 1160

Omaha, NE 68179-1160
Phone: (402) 544-3684
Fax: (402) 501-0462
E-mail: jpsmith@up.com

Please be advised that effective May 21, 2005, the Union Pacific will cancel the trailer use agreement
between the Union Pacific Railroad and WTL Rail for WTLZ marked rail trailers. Any WTLZ trailers
received as loads in interchange from other railroads or as in-gates at UP Intermodal facilities subsequent to
that date shall be considered as private equipment. UP will pay neither use nor per diem charges while in
its possession. Furthermore, with cancellation any empty WTLZ trailers will require revenue billing prior

to in-gate at UP Intermodal facilities.
Sincerely,

Jopn P. Smith
jrector, Intermodal Assets

Union Pacific Railroad
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Subj:
Date:

From:
To:

CC:

Page 1 of 2

Cancellation of Per Diem Trailer Use Agreements With Canadian Pacific Railway (April 25,
2005)

4/25/2005 10:47:18 AM Central Standard Time

Mike_Leveille@cpr.ca

&apos;adam.l.rodery@kcsr.com&apos;, &apos;mdmobley@feci.com&apos;,
Randy.Brink@exchange.nscorp.com, Jim.Pinson@nscorp.com, George_Jones@csx.com,
;0e.mcclure@kcesr.com, mbcarmic@up.com, mike.partica@cn.ca, Daniel. sanders@bnsf.com,
'WTLRAIL@AOL.COM, michael.j.smith@kcsr.com, melombard@xtra.com, jlucas@feci.com,
emoffett@vermontrailway.com, linda.wertz@bnsf.com, kelley-jo.hancock@gbrx.com,
kbsroffice@kbsrailroad.com, Ross.Pignaz@ge.com, david. whyman@cn.ca
pvdean@nscorp.com, Irfabits@nscorp.com, Einar.Markussen@gecapital.com,
EDDIEA@Railcarmgt.com, jpsmith@up.com

To who it may concern,

Please be advised that effective immediately or as per contract
agreement termination notice, the trailer use agreements between
Canadian Pacific Railway and all per diem trailer owners are being
cancelled. Any per diem trailers received in interchange subsequent to
the above dates shall be considered as private equipment and CP will
pay neither use nor per diem charges while in its possession.
Furthermore, all empty per diem trailers will require revenue billing
prior to ingate at any CP Terminal.

Please ensure this cancellation notice is forwarded to all appropriate
personnel in your organization.

Thanks

Mike Leveille

Intermodal Cube Planner

Canadian Pacific Railway

1290 Central Parkway W, Suite 600
Mississauga, ON

L5C 4R3

Tel. 905-803-3237
Fax 905-803-3300

Thursday, April 28, 2005 America Online: WTLRAIL
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Kansas
ks
QOUHERN

FOUNDED 1887

KANSAS CITY SOUTHERN

427 WEST 1214 STREET . KANSAS CITY, MISSOURI 64105

April 18, 2005

R.M. Lombardo
P.O. Box 325
Palos Heights, IL 60463

RE: WTL Rail Trailer Agreement

Dear Mr. Lombardo,

Please consider this letter as the Texas Mexican Railway Company, and the Kansas
City Southern Railway’s acknowledgement that effective May 18, 2005 we will terminate
our interchange agreement with WTL Intermodal. Under the WTL agreement, both
railroads must submit in writing a 30-day notice if the agreements are to be canceled by
either party.

Please provide turn-in locations for units that are on either TexMex or KCS'’ lines at

the time of expiration of the above-mentioned agreements by May 25, 2005.

Sincerely,

Adam Rodery
Manager Intermodal Measurements
Kansas City Southern Railway
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SAN ANDREAS FAST FORWARDING, INC. M I ] F

S8/28 IWd

P.0, BOX 69100, TUCSON, ARIZONA 85737-0010 (520) 544-9560 FAX (520} 544-9553

Honorable Vemon A. Williams, Secretary
Surface Transportatinn Board
1925 K Street, N.W.
‘Washington, D.C. 20423
May 2, 2005
IN THE MATTER OF
WTL RAIL CORPORATION '
PETITION FOR NDECLAROTORY AND INJUNCTIVE RELIEF
My name is Stephen F. Baca. 1am president and principal steueholder of San
Andreas Fast Forwarding, lncorporated (“San Andreas™), a company that specializes in
intermodal transpurtation of ficsh produce (primarily onians) in rail-controlled van
wailers, non-refrigerated. I have held this position since 1988. I was formerly employed
hy Santa Fe Raitway from 1953 to 1979, my last position there being Manager of Market
Rescarch and Development. From 1979 to 1988 I founded and/or managed several
intermodal marketing companies specializing in the transportation of fresh produce from
Western growing areas to Eastern and Midweslern markets in the same traffic lanes that

San Andreas Fast Forwarding now operates.

San Andreas of¥ers a door-to-door intermodal transportation service for onions
grown seasonally in New Mexico, Arizona, California, Oregon, Washington,
Idaho and Utah, and operates under terminal to terminal rail rates that include railroad
provided or controlled trailers. Being a perishable item, onions require fast and timnely
transportation. Although some onion waffic moves in refrigerated rail boxcar service,

which is siow but cost effective compared to highway or intermodal service, we compete
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Page Two
xnainly with highway carriers. The need for our service, and that of other transportation
companies similarly situation, typically increases as highway service costs go up and
availability of highway equipmeat becomes scarce. Produce shippers, in general,
anticipate a serious shortage in their ability to get their products to market this year. As
fuel costs continue their upward climb, more and more truckers ceasc operations due to
their inability to recoup thoae higher costs. Add to this higher insurance costs plus the
human factor of having to increase driver pay for a shrinking supply of qualified drivers
and it is clear that the produce industry is in a world of hurt. The stress of low
transportation capagity is more hurtful to produce shippers because their product is
perishable and transportation is not postpone-able as it is with so-called dry freight. In
years past, San Andreas and others have filled this motor carrier transportation supply

gap.

From time-to-time we have tried railroad container service, but have found it to be
too slow and unpredictable, From California shipping points to New York, for example,
railroad trailer service is typically five days, while container service takes seven to cight
days. The normal interchange point between western and eastern railroads is Chicapv.
More often than not, our trailer loads move on the same trains with containers in and out
uf Chicage so thet train transit times are identical for both modes. The service difference
lies in the terminal times at Chicago, where containers must be matched up with 2
suitable chassis, or rail interchanged, while trailers, once grounded, move freely 10
the connecting railroad over the road — a much smoother transition. A less prone problem
with containers, but still aggravating, is delay times at the destination railroad terminals
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Page Three
where containers must once again be matched with the right chassis. This container .
problem is no secret. It has existed for years, yet the railroads seem disinclined to find a
solution. Instcad, they want to tax the system by promoting more containers and less
trailers. It is a fact that where railroad terminal congestion cxists it is mainly because uf

containers, not trailers.

The action of the BNSF (followed by other Class I railroads) in relinquishing
its responsibility for providing common carrier service in railroad-controlled trailers
will be devastating to San Andreas’ business and will pose a serious threat W the

. livelihood of onion growers and shippers throughout the western growing areas. The

oeiun shipping scason generally starts in Arizona and Southern California in May,

shifts to Northern California in fune and July, then moves to the Northwest starting

in August. From our viewpoint, BNSF could not have picked a worse time to implement
its trailer subsidence program coming as it is just as we begin the new shipping season.
The few weeks of notice we were given is far too short given the enormous impact of
the service curtailment and the limited options available to sinall shippers such as

San Andreas.

Anoth;:r problem we face with diminution of the railroed traifer pool is that
onions require ventilation — they do not wave! well in an enclosed environment —nor do
they travel well under refrigeration.. Trailer owners, such as WTL, have allowed us to
install vents at our expense to facilitate the ventilation needs of onion wanspurtation. The

railroads have not seen fit 1o either allow us 0 vent theic containcrs or to provide vented
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Page Four
vontainers. The ouly exception is CSX who have a small fleet of vented containers — not
nearly enough to serve the vast nesds of onion shippers. Annual fresh onion production
in the United States, predominantly originating in the western states, is 120 to i26 million
50# bags — roughly equal to 140,000 to 148,000 truckioads. In the agriculwral arena,

onion production in this nulive is vutracked only by potatoes and lettuce.

Reduction and ultimately elimination of the railroad-controlled trailer fleet will
have dire consequences not only for third party marketing companics such ourselves,
but for all onion shipper who will lose 2 valuable wansportation alternative, leaving them

captive 10 an ever declising floct of highway carriers. The action by BNSF

ot al in attemptling to eliminate trailer service demonstrates a disregard for its common
-carrier responsibilities contrary to the public interest. We and onion shippers at large will
suffer irrcparable harm in the absence of the relief sought in the WTL petition. There isa
compelling need for the continuance of railroad trailer service. The railroads should be
required to maintain trailer service at satisfactory levels, and since they are disinclined to
invest in this equipment, they should be compelied to provide just and reasonable

compensation to those who do provide such equiproent.

Respectgudly submitted,
o e -7 .J.’-)’
. ..,J'_{ Z2 7 AL s
‘Stephen F. %aca
President .
CC: Richard M. Lombardo
WTL Rail Corporation
P. 0. Box 325
Palos Heighis, IL 60463
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The Honorble Vemon A. Williams, Scatetary April 30, 2005
‘Surfaco Transportation Boxnd

1925 K Strect N.W.

Weshington, D.C. 20423

RE: Parition of WTL. Rudl Carporation for Declartoty mCmrnthqhinl’mcﬁmot‘le:mds
with Resport to katermodal Trailers.

Dear Scoretary Williams: :
1am Lasry W. Heary, Vice President Logictics sad Special Prajocts, for Allisace Shippers, Inc.

Allisnce Shippers, Inc. is 2 workiwade provider of trensportation services to 3 cstomer lixt with oad
based transportation sad distibation aceds. Crur combined apmmal sales of our gervives exconded £700
million dolars in 2004 as a result of our use of products axrently provided by rail-ruck-water and air
carriers. including but not limited to loadmg of Interoationa! and Domestic container and trailer velticles.

. significan portion of our Dacstic il nteroodsl truckiond business shows o distinst profercndc foe
2 tradkes 35 opposed to 2 48 or 53° double stack contuiner. mmll,m»fmmmmqum-
what bether in 2 il trailer VS mil doable stack sontxiners; and some conmmoditles simply prefer trailers.

A cbain roastion by several Class 1 mailooads appeats to be occumming in responss to that of the recen?
ENSE's notice that costain sevies of xaikoad owned o trip leased trailers will in the shaxt futute ad longer
be: acerpicd on Orir railroad uniess designated 23 a private unit, These other Carriegs are now making
sumilax aaouncemegts to 2void being placed in the position of bolding trailers without the taditionally
agceptut means of mtrrclenging aad home rowding these anits, ;

I

Tt is colimated by same: that 30,000 trailers contammyg certain markings wil] be effectively o 25 3
rosource for Joading by our customers which will place firther pressure on an bntermodal that
hox almady shown capasity vonstrainls pre-loos of the trailer resource. '

With pesk season fast approaciung aod no known quantity of ail equipment 1o substitute for ese) lust
wm!whmwﬁmhmbmmswmhMquﬁsmelmﬁh
ow naiion, in the farn of mereased facl consazption end farther congestion of our streets and highways,
Additiowally, we mmy 520 lows of business as we 870 pritacily refiznt 0a the use of rail Lntermodal frwesd
oquipnxat to sexvice our shippers 3 do not see a fike quantity of substitute equipment types beirg offered
by the railroeds that gre vestricting rail trailcrs on teir Lines.
mnmammmwumwmmm«mmumcmﬁm
M‘Wﬂwmeuohnhm:h!sﬁmmmmukwmbemmﬁawdo as
2 divect placement for the 30,000 soroe odd trailers that are at steke heve, Loss of these trailers plabes an
estiroacd 648,000 moce Jonds at risk of being acded to our highways. Our country is already shott on fus),
short cn drivers, and long ou road copgestion. :
Respectfully submitted for your comsirdertion,

famy W, Hemy

-
|




EE—————— . ]

MAY-2-2085 _89:47A FROM: TO: 12822963939 P:2/3
. , . T -
AWence shippers fnc.
o0 00

15518 8. 70 CL * Oriand Park, IL. 60462 * 708-202.7517 * Fax 708-802-5253

Apsil 30, 2005

JFax To: Rich Lombardo

Fax # : 708-448.9851

Wumber of copies inchuding cover meno: 2
From: Lary Hensy

Subject: Support Lotter

Please see attached, 25 requested.
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TRAILER AND CONTAINER SERVICE & REPORTING RULES
PREFACE
The Rules contained herein da not foreclose subscribers from entering into viher agreements which may be contrary to thass rulas.
DEFINITIONS

Traller—A vahicle usad in trailer on freight car sarvice constructed for the transport of commoditiss from point to potnt via highway, squipped
with suitable permanently aflixed undercarriage and wheels and with a device for coupling to sali-powered tractor for movement.

General Service Trailer—A trailer or container weided to a chassis, when designatad by the awner i1 the AAR UMLER file.

General Service Container—A container mounted and secured on u chassis of bogio, when designated by the ownar in the AAR UMLER fle.

Contalner-=A unit tor transporting commodities in trailer or contalnar an fraight car service from pant {0 point, constructed In such a manner

that t may be mounted and secured on & car, chassis or bogie for the pupose of such movamant.

Chassia-Bogio—A wheel assombly constructed to accept mounting of containers.

TOFC-COFC Service—TOFC Servica-Transportation involving the movemen; of trailors and/or containers mountad on chassis/bogies on {reght
carg, COFC Service-Transpontation involving the movemem of containers withaut chassis/bogies on freight cars.

QOwner—The person having thie to equipmant described herein or entitled to exercise tho rights and privilegas of tis. {Note: A.A.R. assigned
reporting marks. shall be displayed on the equipment and the pérson whase reporting marks appaar on the equipment shall be deemed

to ba the owner for the purpose of applying these ruies.)

Subscriber—A party signatery to the Traller and Container Service and Meporting Rules Agreement.
Home Traller, Container or Chassis—A trailer or container or chassis bearing raiiroad marks in the possession of the holder of such marks
Forelgn Tratlar, Container or Chassis—A trailer, containet or chassls bearing railroad reporting marks in the possession of a party other than

the hokier of such marks.

Home Road—The railroad whose roporting marks are displayed on a particular irsiler, container or chassie,

Junction—An agresd location where two or more subscribers interchange trailers, containers or chassis.

Ralt Controlled Tratior-Container—A trailer or ¢omainer for which the handiing carrier has use chargs responsiblity, .
Rallroad Reperting Marka—are reporting marks assigned to a raiload by the Secretary, Customer Operations Division, Association of Amerk

can Railroads.

CODE OF TRAILER & CONTAINER SERVICE RULES

SECTION 1 - TRAILERS

RULE 1-Handlng of Qeneral Service Trallers )
When the origini carvier has ascertainad that all camiers involved in

the route have exlsting agreemsnts with the owner to accept such

trailers, empty rall controlied trailers designated as General Sorvice

m:lzy be badeg without ragard ta ownership, destination or route

uniess’

{a) Qrdered home forinspection, maintenanco, Heensing or such ather
reason as the owner (1e3s0r) may specify. Under this provision a
spedific trailer may be orderad homs no more than once in any
12-month perlod.

(%) Trallers moved empty under (a) may be:

1. Delivered to home road (droct connaction).
2. Delivered ompty to the road from which recalved under load,
at the jurction whera recatved,

RULE 1A-Handiing of General Service Trallers
Empty rail controlled trailers designated as General Servica not
handled in accordance with Rule 1 may be:
1. Dehvered emply to the home road at any Junction.
2. Delivered cmpty 10 the road trom which received under load,
at the junction where received
3. Delivered emptly to any road mquasting Qeneral Service Traik
ors at & Junction mutually agresd {direct connection), where the
delivaning carrer has ascenained that the requasting carrier
has an agroement with the owner o accept such trailers.

EXCEPTIONS

(4) A railroad must not deliver an ampty trailer baaring It own
reporting marks to anothar railroad unlcss the rece: tali
road has requested aguipmant consistert with Rule-1-A-3.

(S) A railrogd must daliver an empty trailer {0 the owner if the
City whera it was received foaded is the sama city that the
interchange exists for the empty reverse raute autharity.

(8} Tho roociving carrier may re%l:ast tha dates establishing tho
reverse 1oyt autharity {rom the delivenng cerdor. The deliv-
anng cairier must (urnish dates requested within & days.

RULE 2-Handling of Non-General Service Trallers )
Whon the origin carrier has ascenained that all carriers involvod in
the route have existing agresments with the owner to accept such
trafiars, ampty fareign trailers not designated as Gencral Service shail,
uniass otherwise mutually agreed, be:
{a) Loaded 10 or vig home road.
{b) Loaded in the direction of home road.
23 Delivared 10 home road (direct connection).
Deliverad empty to the road trom which roceived under oad, at
the junction where received.

RULE 3-8teamship, Farry, or Alr Restrictlons

Foroi ntmiletslégmaln%mu tnatbe ioaded via or defivered empty
to & water carner for transportation by water or to an air carrier for
transportatian by air except for transponation In interstate commerce
by common carriers between points within the sontinental United
Statas {not mcluding Alaska and Hawsii) without parmmsion of the
owner filad with the A.A.R. Interchanga Services Division.

RULE 4-Interchange .

Unless otharwige agreed to by roads involved, trallars shall be
considared as having been delivered (interchangsd):

{a) When car on which trailer is aaded is placad upon a track agreed
upon and dosignated as the tnterchange track for such deliverlos,
accompanied o precaded by praper data for forwarding and deliv-
ery and acceptéd Dy inspector of rocolving road

(b} Whaen trailer intarchanged by highway Is placed ina yard or parking
space agreed upon and designated as a point of interchange for
guch d:ﬁvgariosfobefmenmca oz. and acc':;ﬁ:niegn %ripmcg!’gg

and {2 for farwarding and delivery er e
tbgnn pprgcﬂbed in the AAR TOFC/COFG Interchange Rules.

{c] A recelving carier relusing an empty traller moving in highway
intarchangs in compliance with Service Rules 1, 1A and 2 shall
be liabla to the delivering carrier for carage expanse incurmed for
aach trailer 3o refused.

NOTE: When possible, the delivering document accompanying smpty
trailers Is 10 roference the dats astablishing the reverso route authority.

SECTION 2 - CONTAINERS
RULE 1-Handling of Gerioral Servics Contalners )
Whan the ongin carrier has ascertained that all carriers nvolved in
the reute havo existing agreaments with the owner 10 accept such
cantainers, empty rall controlled containers designated as General
Service may be loadad, withaut regand 10 ownership, destination or
route, unlass: o
() Ordlarad homs far inspection, maintenance, licensing or such other
reascn as the ownor (lessor) may specifly. Under this provision,
& specific container may ba orderod home nd more than once in
any 12-month pariod. .
{p) Containers on chassis-hogies Mmoved under (a) may be:
1. Dasliverad to home {direct connection).
2. Oeivered cmpty 10 the road from which received under load,
at the junction where racaived.
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CIRCULAR NO. OT-5-SERIES

ASSOCIATION OF AMERICAN RAILROADS
Operations and Maintenance Deparimen! @ Interchange Services Division

Excerpts ram Circular No OT-5-5ERIES

RULES GOVERNING ASSIGNMENT OF REPORTING MARKS
AND MECHANICAL DESIGNATIONS

[}
Other than Raliroad Ownad or Controlied Trailers (See Note)

{a) All requests for assgnment of reporting marks and/or series num-
bers for & gapmem contempiated lar service other than raliroad-owned
or controlled trailers must be submitted in writing to tha Secretary.
Businass Senvices, Association of American Railroads.

b) Reportng marke will b assigned by the Secretary, Business
ervicos, for use on other than railroad-owned or controri'led trailors,
roviding the applicant subscribes to the AAR Interchange Fules for
railar-Om-Flar-Car (TOFC/COFCl) Sorvice. Following assignment, the
provisiong of section 3 - Reporting Marks and Numbering System,
Code of Trailer and Contairer Sengce Rules shall be complied with.

{¢) Foliawing tha assignment of reporting marks and/or series numbers,
all trailers must be ragistarad in the Universal Machine Language
kquipment Register in the format prescribad in the UMLER Data i-
fication Manual. These trailers ars published in the AAR's Car Hira
Magster List Smicro—ﬁcne}. {n adidition, the owner must register ali traters
in The Ofiicial Intermodial Equipment Reyister,

v
Rallroad Trallers and Containers
(a) Prior to assignmant of reporting marks the applicant must fyrnish
evidence o ihe Secretary, Business Services confirming that:
(1) A serviceable TOFC facility located on the applicant raifrvad is
In existence.
{2) It tan accept trailers delivered on fial cacs in rail interchangs
service.
() Raporting marks will ba assigned by the Secretary, Business
Sarvicas, 1or uss an afl ratroad-ownad ar controliad trailars and contgin-
ers, providing the appiicant subscribes to the AAR Interchange Rules
for Traller-on-Fiat-Car (TOFC/COFC) Service and the Code of Traiker
and Containar Sarvice and Reporting Ruies.
(c) Following the assignmant ol the reporting rnarka, all trailers and
containers must be istered in the Universal Machine Lzm&uag;
Fauipment Reglster (UMLER) In the format prescribed in the UML
Data Spacification Manual. Thass trailers and containers are uhlishad
in the AAR's Car Hirs Master List (micro-fiche). in addition, the owner
must register this equipment, and publish the name, addross and teie-
phone number of the Trasler Drglnibution Ollicsr, in The Official Inter-
modal Equipment Reglster
On behalf of the General Commitlee and the Committee on
Compensation.
Regpectiully,
Ja). Carroll

w—
——

RULES FOR REPORTING STANDARD AND NON-STANDARD PRIVATE AND RAILROAD TRAILERS
AND CONTAINER REPORTING MARKS AND NUMBERS TO AUTOMATED SYSTEMS

1. Standard Remrﬁng Marks are comprised of not more than four (4)
alphabetical lettars. For trailers tha iast latter is & 2" ang for contain-
ers the last letter is a “U".

When a private or railroad unit is stenciled with a non-standard
repc:qmg mark or ny reporting mark the lollowing guidelines

apply
- 1. Reporting marks having Yess than four (4) alphabetic letters,
report as stenciled, 1.0., report "ABC" nat ABCZ or ABCU.
2. Reponing marks having non-alphabetic characters, 0.q., amper-
sands g\ , hyphens(-) etc. or numerics, repant “ABC™ not AB&
3 8"’% WQEMC' eding four (4) alphabe:
sporting marks exceeding four (4 tic letters, report
P ol
epo marke not stenciled on unit, report "N for ratlors
and 'NS?IU" for containers. Do not repont PVT, PVIT, FVTZ or
:;gélm NONZ and NONU cannot be reported 10 the UMLER

{l. Slandard Unit Numbers are compriaed of six (B) dits.
When private of railroads units are stenciled with non-standard
numbers the following guidalines apply:

1. Unite having lass than six {6) numerics, 8.9., ABCZ 100 or ABCU
100 repart; ABCZ 000100 or ABCU 000100,

2. Units having more than six numerics, e.g.. ABCZ 1004567 or
ABCU 1004657 report the first six (6) numbers, eg., ABCZ
100456 or ABCU 100458,

3. Spacial characters, siphabetic letters and/or check digits are
nol reporied, a.g., ABCU 100-456 or ABCU 100-4667 or ABCU
100Xd56 or ABCU 100-466 {D report: ABCU 100456.

Note: 1t is recommended that documents from which non-standard
reu%omng] marks and numbors are reported be maintained as an
audit 1rail.

TOFC/COFC INTERCHANGE AGREEMENT
TRAILER/CONTAINER-ON-FLAT-CAR (TOFG/COFC) SERVICE

o Subscriber hereby agreos with each other subscriber hereto, except as othor agreoments beiween or amo
filing a signed counterpan of this agreemert with the Secretary, Business Services. Assodiation of Amenican

C Intarchangs Rules, as amended from time to time

subscribers may provide,
roads. to abkie by tha TOFC/

This agreamant may be canceled by any subscriber on thiny (30) days notice to the Secratary, Businass Services, Association at Ameri-

¢an Ralirosds.

Qated o —_ - [,

By

Tdle .. . . - -

Subscriber

s o o o s A+ am s e e e i

- — . ———
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SUBSCRIBERS TO THE INTERCHANGE AGREEMENT

Amirak - Nationai Railroad
Passenger Com.

Angalina & Neches River Ralioud

Bangot & Arcoslkxck Raliroad Co.

Betfast and Moosuhead Lake
Ruilroad Co.

Boston und Maine Corporation

Baglln%zn Northern and Santa Fa

Canadian National Rallways

Canadian Pacific Railway

Canton Rairoad Company

Cedar River Railrvad Company

Chicago, Central and Pacific
Railroad Co.

Claromont Concord Railroad Corp.

Clarendon gnd Pittsford Railroad Co.

Colmbus & Greenville Railway
Company

Corrsolicted Rail Corp.

C8X Transpontation, Inc.

Oakutu, Minnesota & Eastwrn AR

Delaware and Hudson Raiway
Gompany, ine

Dsha Valiey & Southarn Railway Co.

Dutyth & Noriheastern Railroad Co.

East Frie Commercial Ry.

Auwvenca Transportation o,

Agmark £ oods, Ing

Alliance Transportation, Ing.

Ametican Presiient Lines

Amozo Oif Conpany

Anton Cargton & Son

Asscciated Cantamer Transportation
{LISA)

Atlaniic Contalner Line

Bay Cibes Leasing Company

Boeing Cumpany

Boise Cascade Corp.

Cetadon Trucking Sarvices, Inc

Cheassie Mator Expreys, Inc.

Cominnax! Trangport Group, inc.

Crate intermodui Service

Crowley Amencan Transport, (ne.
Crowley Marine Scevices

Crowley Maritime Corp.

D.M... Contalner Service

Eagle Systems Inc.

Evergroer: Manne Comoration
Galapagos Lines 5.A.

Gensral American Marks Company
G [. intarrordal, US.A,, Inc.

G. T. Luusing 2968859 Cenada, Inc.

Coordinatud Carribean Transport, Inc.

RAILROAD COMPANIES

Fast S1. Louls Jurction Raflroad

Forida East Coust Raliway Co.

Fordyce & Pringeton Aailread Cu.

Fox Vailey & Westorn Lid.

Gatcway Western Railroad

Grafton & Upton Rallroad Cu,

Grand Trunk Wegtern Railroad
Incorporated

Great Wastern Railroad

Hartford and Slocurn Railread Co

lifinois Central Railvad Co.

lowa intarstate Rallrogd

Kankakee, Geaverviile & Southern Ry.

Kansas City Southern Raitway Co,

Louisiana & North Waat Ratlroad Co.

Maing Central Railroad Co.

Mussachusatts Central Raitroad Comp.

Middletown and New Jursey Ry

Minngyota, Daketa & Woslern Ry. Co.

Missoun & Nertharn Arkansas
Raitroad

New York and Atlantic Railway

Norolk Southorn Ratiway Campany
(includes Affiliates Per Agragment)

Qrilario L'Orginal Railway, Iric.

Paducah & Loulsvillo Raiiway, Inc.

Partand erminal Co

NON-RAILROAD COMPANIES

Hanjin Shipping Company, Ltd.

Hapag-Lioyd, A G

Hill Brothers Transporiation

Indupendent Freightway, Inc.

tn-Termingl Services

Intermodul Exprese, Ing

Intermodal Servicws, inc.

Intarrmodal Transporlation Sarvices,
Ine.

Interpadt, Ing

towa Inlerstate intermodal

TSI Managument Services Comp.

J.M.J. Projects. Inc.

Kawasaki Kisen Kisha, Ltd.

"K' LiIng Amarica, Ing.

Lower Valisy Trangportaborn, Inc.

Lykes Bros. Steamship Co., Inc.

L yon World Wide Shipping, Inc

Manufacturers Gartage

Mitsui O S K. Lings, Ltg.

NEMLC Laasing Corporation

Noptune Orient Lines. i.%d

Nestle Transportation Co.

Nippon Yusern Kaisha (NYK Line o/
Agents)

Oceanex Ina

Pacific Northwest Perishable Shippers

TRAILER/CONTAINER-ON-FLAT-CAR (TOFC/COFC) SERVICE

Providence and Worcester Railroad
Co.

Roscou. Snyder and Facix; Railway
[o2

0
Sand Springs Raifway Co.
S0 Line Rafinoad Go,
Southern Pacific Transportation Ca
Sol'?mem Railway of British Cotumbia
fd

Texas Mexican Railway Co.

Texas South-Eagtern Rallroag

TFM. S A teCV.

Toledo, Pecria & Western Railway
Curp.

Tybum Railroad Company

Uripn Pacific Rairoad C¢

Upél:r Merion and Plymouth Railroay

Vormont Rallway, Ing.
Winston-Saiem Southbound Railway

Py)
Wiscansin 8 Southern Ratiroad Co
Wisconsin Contrgl Lid,

Pearske Logistics

Puerio Rico Marltime Shippiny
Authority (PRMM. Inc., &/
Agenis}

Price Intormodal Southwest

Rail Terminal Services

AEDON, Inc.

Santa Fe¢ Termingl Services. Inc

Sexabourd Marine Lid.

Sea Land Servics, Inc

Stevens Transpor

Giratagic Equipmunt Systems. Ine.

Tangam Transport, Inc.

Tolem Ocean Trailer Expross, Inc

Trac Lease. Inc.

Transconex

Triple Crown Services Company

Tropical Shipping Go., Lid.

Union Pacltic Fruit Express

Umited Arab Shipping Co.

Venezuelan Line

Waerner Entorprises, Inc.

Waest Van inc.

H. O. Walding Inc

WTL Rail Corporation

XTRA Intermodal

Zim Contuiner Service
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ASSOCIATION QF

AMIERIGAN RATHROADS

Opaerations and Maintenance Department @ Interchange Services Division

50 F Street Northwest @ Washington, D, C, 20001

CIRCULAR NO. OT-36-I

SEPTEMBER 1, 1982

CODE OF TRAILER AND CONTAINER SERVICE AND REPORTING RULES

TRAILER AND CONTAINER SERVICE AND REPORTING RULES AGREEMENT

The subscribing radrord company hereby agrees wih each other rahoad subscnber hereto,
provide, by mng % sy vounlurpart of this agreoment with the Socrotary, Businesy Sorvives,
ervice a1 Roporting Rules. as amended from time {o fime..

and Conlainer

excepl aa other agréoments Botwosn or amon?\ snnarinaes may
Aggoeiution vl Amoran Ralreads, to abide by

the Code of Trailer

This agreament may te canceled by any subscriber on thify (30) days writlen nOtice o the Secretary. Dusiness Services. Asgocition of Americen Railroadz.

Date

Radread Subsciber

By . .- =
e ..

SUBSCRIBERS—TRAILER AND CONTAINER SERVICE AND REPORTING RULES AGREEMENT

Amirak - National Raliroad Passangaer Com.
Angelina & Neches Fliver Railroad
Bangor & Aroostock Railroad Company
Boston & Maine Corporation
Burlington Northern and Santa Fe Ry. Co.
Canadian National Railways
Canton Railroad Company
Cedar River Railroad Carnpany
Chicago, Central axt Paciic Hailroad Co.
Clarernonl Concord Rairoed Corp.
Clarendon & Pitistord Rallroad Company
Columbus and Greenvifle Railway Company
Consolidated Rail Corporation
CP Rail
8% Transportston, lnc.
Dakots, Minnasola & Eanlern RA
Delaware md Hudson Riulway

Company. inc.
Deita Valley & Southern Railway Co.

£ast St. Lowis Junction Railoac

EcoRail. Inc.

Florida East Coast Raitway Company

Fox Valley 5 Western Lid.

Gateway Western Raiiroad

Grafton & tUnton Railroad Company

Girand Trunk Western Raifroad Incorporated

Hliinois Central Railroad Company

lowa tnteratale Ralroad

Kankakee, Beavervile & Southern Railroad

Kansas City Southern Railway Company
(Includes Atfiliates per Agreement}

Mains Central Raitroad Company

Mussachuzetis Cantral Railruad Corp.

Mirddistown ang Naw Jersoy Ry. Co.

Mmnnesota, Dakota & Western Railway Co.

Missouri & Northern Arkansas Railroad

New York and Atlantic Railway

Norlolk Southern Railway Company
{includes Afflliates Par Agroement}

Ontario L'Qriginal Railway, Inc.

Pacycah & Louisville Raliway, inc.
Portiand Terminal Company

Providence & Worcexter Railioad
Roscoe, Snyder and Pucilic Rarhway Co.
$a0 Line Kairoad Company

Southern Pacihc Transportation Company
Southern Ralway of Brtish Columbia, Ltd
Toxas Mexican Raitway Company

Texas South-Eastern Raliroad

TEM, S A de C.V.

Toletu, Peonia & Western Railway Corp.
Tyburn Railroad Company

Union Pagific Railroad

Vermont Raitway, Inc.

Wington-Salem Southbound Ry Co
Wisconsin & Southern Railroad Gompany
wiscansin Central Ltd.
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TRAILER AND CONTAINER SERVICE & REPORTING RULES—Continued

EXCEPTIONS

{4) A rairond must not defiver an omply containar hearln? its
owi reporting marks to another railroad uniess tha racelvi
railroad has requested aquipment consisten! with rule-1-A-7

(8) A raiiroad myst deliver an ampty container 1o the owner if the
aly where it was received loadsd Is the same Gity that the
interchangs axists for the empty revecse route authority.

(6} The recuiving carvier may roquest the dates esrablishing the
reverse route aulhurity from the delivering carrier. The deliv-
ering carrier must lurnish dates requested within & days.

RULE 1A-Handliing of Genara| Service Gontsiners
Empty toreign: containers on chassis-bogies designated as genarat
service not handied in accordance with Hule 1 may be:

1. Delivered emply to the home mad at any juncuoi.

2. Delivered empty to the road from which received under foad,
at ihs junction whore received.

3. Dolvered empty to any road requestng General Service Cun-
tainers at @ junction mutyally agreed (diroct connection) where
the delivering carmer has ascariained that the reyuesting carrier
has an agreoment with tha ownar to accept such containers,

RULE 2-Manaiing of Non-General Service Containers

When the ongin canier has ascerlained that all carriers involvod in
the route heive agreaments with the owner to accept such containors,
emply foreign containers not dcstg&aled as general service, shail,
unioss otherwise mutualy agreed, be:
(a) Loaded to or via hotne road.
(b} Loaded in the diroction af home road.
{c) Daliverad to home road {cireet connection).
() Deliverad ernpty to the road Irom which recsived under load, at

the junction whers raceived.

RULE 3-Steamsihip, Ferry, Barge or Rall Restrictions

Foroign trailer s/containers mustnot be loaded via ar delivered smpty
fo a water ¢arrier for transportation by water or o an air carner for
transponation by air except for irangportation In imerstate commerce
by common carriers betwoen peints within the gontinental United
States (not including Alaska and Hawaii} without permission of the
ownar filed with tha AAR Interchange Services Division.

RULE &Interchange
_Unless olherwise agread to by roads involved, containers on chas-
ms shall be conskierad as having boen delvered (inter-

-hangad)

(8) When gar on which conwiners on chassis-bogies is foadod 19
placed upon a track agroed upon and desynated as the inter
change track for such delfiverios, accompanied ur preceded by
proper data for forwarding and delivery and aceepted by inspaciar
of receiving roac

(b} When container on chassls-bogie interchanged by highway is

placed in a ?;ard Or parking space agreed upon anxJ designated

a point of interchange tur such dalivery batween carriors, and

ecvompinied of praceéed by proper duta for forwarding and defiv-

0% t%Qe!her with inspection form prescribed in the AAR TOFC/

COFC Interchange Rules.

A receiving carrier rafusing an empty container on cnassis-bo?m

moving in highway interchange in compliance with Service Rules

1, 1A and 2 shall be liable to the delivering carrier for cartage

expense incurrad for each contaner 3o rafused.

{c

~—

NOTE: When pogsibie, the delivering document accompanying empty
E::m'?;nafs 15 t0 reference the data establishing the roverse roule au-
ority.

SECTION 3 - REPORTING MARKS AND NUMBERING SYSTEM
RULE 1-Numbering Systom For Trallars, Chassis and Gontainers
Agslications for the assignment of reporting marks must be submit
led (o the Sexretary, Business Services, Association of American Rail-
tuads. Appiicants must meot the requirements of Clreular No. OT-5

Series. In aidition, applicants must comply with the provisions of

Paragraphs (a), (5) and gt_:% of thig rule.

{a) fleporting marks for TRAILEHS in TOFC sarvice shall consist
no mors than four alphabelcal fetiers, tha last of which shali be
the letter “Z”. A container welded to a chassls shall carry the lettor
"Z" m v last alpha position. The following six digit Rumbering
system shail be used to indicate the type and size, as well as the
unit numbor of wach piece of equipment.

First Digit Serles (Type) Second Diglt Sorles (Size)

1-Bogie-Chassis 1-48 less than 53' leng x 102"
wide, 968" wide tandem.
2-Dry Vans 2-48' less than 53 long x 102"

wide, 102" wide tandem.
3 45’ long and less than 48" x

3-Flat Beds (includes re-
102" wide, 96" wide tandem.

movable sides, plat-
forms & expandables)
4-Rail-Compatible frailer 445" long and loss than 48 x
102" wade, 102* wide
tandem.
5-4%° long and less than 48’ x
96" widy, 46" wide tandem
6-53' long or over x 102" wide.

S-Mechanical Rafrigerators
&Dry Vans (includes

wodgo frame)
7-insufated {includes 7-40" long and less than 45" x
wadge frame) 96" wide.

8Open for future use. 840" I::g and lags than 45' x

) 96" wide.

9-8pecial Equipped (in-
¢cludes Vans, Open Tops,
Drop frames, Gurtan
sides)

D-Tanks/Bulk

940 long and loss than 45' x
6" m@e

0-40" long and fess than 45' x
96" wide.

The remaning shigits are for numbering individual units.

(b) Reporting marks for CHASSIS-BOGIES in TOFC/COFC Service
shall consist of nu more than four alphabeticat letters, the last of
which shall be tho letter “2”. The fotiowing six digit numberng
systam shall be used to indicate the type and size, as well as the
undt number of each piece of equipment,

First Digit 8erlos (Type) 1-Bogle-Chassis
Second Digit Serles 5-Over 40" & under 48°
Size Straight

«4{r-d5’ Extandible €40 R, Straight

7-40 ft. Govzeneck

8-40 #. Combo (20/40)
840 &, Tri-Purpose
D45"-53' Extendible

The remaining digits are for numbering individuai units.

{¢) Reporting marks tor CONTAINERS in TOFC/COFC service shall
consist of no more than four alphabetical jetiers, the 1ast of which
shall be the lelter “U" The following six digil numbenng system
shall be used to indicate type and size, as well as the unit number
of sach piace of equipment.

Firat Digit Series (Type)

1-Qpan far fiture use

2-Dry Box

3-Flul Beds (incluces re-
mavabie sido, platforms
and axpancdable)

2-20° Straight & 20724
Combu

It1]
3.48' & Over Straight
4-40' 48" Extondible

Beoond Digit Serles (Size)

{-Less than 20",
2-20" and leys than 35"
3F-53° and over

4 Opon Tops 4 35 f1. and less than 40",

5-Mecharical Refrigerator £-45' x 96" wide

6-Dry Box 8-Over 40" 1938 than 48' x
102" wide

7-Insulated 7-40 and less than 42

' §-48" and less than 53’
9 Special Equpped Box 8-40" and less than 42"
G Tanks/Bulk 0-40" and less than 42,

The remaining digits are for numbering individual units,

{d) Stencil or placard the appropriate UMLER Eitling Code(s) on
oquipment lo visually identify closad units with special equipment.
This identiffior to be located immadiataly below the unil number
an the rear and nose of the unit.

(e} 1t s recommended that stoncils be applied to tratiers:

{1) With 42" kin%ain seftings.
;gg With 102" wide laniams.

§-Open tor luture use

Exceeding 45' in length.
4) Excesding 96" in width.
NOTE: Paragraphs (a). () and (c) apply to ail new equipmenm
piaced in service alter August 1, 1388.

RULE 2-Miscellansous Requirements

(a) Identification markings of trailers, containers, ¢hassis arki bogies
must comply with ihe AAR TOFC/COFC Interchange Rulws.

(b} Faulpment used in_interchange service must be listed i The
Qfficial Intermodal Equipment Hegister.

{c) Acontainar welded to a chassis shall be registerad in the Universal
Machine Language Equipment Rougsler (UMLER) as a trailer,
using an AAR Trailer Typa Code.

—“
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GENERAL SECTION
RULE 1 - Procedures For interpratations end Revisions
The intermodal Steering Committe of the Interchange Servicos
Division, Association of Amarican Railrogds, shall have autherlty to
Intarpret theso rules, an to make racommendations far chenges or
revisions thereto to the Operations Genoral Committan, interchange
Sarvices Division, Associalion of American Railroads. Upen approval
by the Openations Cieneral Committee, such changes or revisions to
thess rules will be submitted to the Subseribers lor vote by lettar baliot
(one vote for each trmler or contalner bearing raifroad reporting marks
which is ewnad, lnmiad or controlled by Subscribors, with an affirma-
tive majority vate of all Subscribars necessary for approval.)

RULE 2 - Arblration

To rerder fomal Inempratstions of these rules and to settle disputes
arising ynder them, the Operations Geneval Committes shall act as
an Aritration Committee. Members representing & majority of the
total votes of the committee shafl be present to constitute a quorum.

in the event any question or dispute arises concerning thase rules,
it may by acgmemesm of the disputing parties be submitted to the
Arbitration Commitiee In abstract through the Secretary, Business
Servicea. The abstracts shall briefly set farth the matter o be interpre-
ted, or the points at issue In the instant dispule and each '$
interpretation of the rules, or ordérs upon which ils position Is based.
Tha Arbitration Committae shall baza its decision upon e rules and
the abstract submitied. Should one of the parties slect not to {urnish
the nacmssary information, the Arbitration Commillee shall use its
judgement as 1o whethar it can properly decide the controversy. In
caze a question shali arise not covered by the fules, the parties
dizsagreeing may, by mutual consent, submit such guestiona to the
Arbitration Commitiee. Any sxpeansas incurred by the Arbilration Com-
mittee shall ba borne by the party against whom an advorse declsion
Is rendared. The docision of the Arbitration Committee shall be linal,

~
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CODE OF TRAILER AND CONTAINER REPORTING RULES

Effactive January 1, 1999
PREFACE
Untass ctherwise ugreed to, these rules shall apply to trallers and contarmers baaring rallroad reporting narks of subscriters.

Whare “Use Charge” or “Agreed |Jse Charge”
cstablished Ly agreement between the handiing

ars in these rules, it means the agreed rata:1o be paid for the use of trallers or contamery
road and the ownar

Where “Traier” appoars in these rules, it shafl bo nterpretad to include General Service containers used in trailer on Ireight car service

CODE CF TRAILER AND CONTAINER REPORTING RULES
RULE 1-T Usage Reporting end Registration

A. Payments

1. Trailer use, separated by the trailer's mdmidual ioaded and empty
Cycles as defined in Rule 2-T, must ba reported tu truiler owner within
one (1) manth and ten (10) days from the last day of the manth In
which il is useq, including reporting for teailers on hand &t end of
that monih,

2 Trallor use transactions, including trailers repored at zero ratey,
must ge reported,

3. Railroad hokler of repurting marks desiring to direct reporis to
a lessur must nollg other roads in writing. No more than vne lessor
may be designated 1¢ receive ruports on traliors assigned a particular
reporinyg marik.

B. UMLER Ragiatration

Individual trailers shall be reported 1o the Secretary, Customer Ser-
vice Divislan, as requred in the Universal Machine 1. anguage Equi
mernt Re%mar (UMLER) farma! and publishod m "The Ogic at
Intermodal Cquipment Rograter.” UMLER Information received by the
Socrelury by the last working uay of the month will be effective the
first day «f the subsequent month:.
C. Taxes

Use charges accrued in the United Statas on traders owned by
the Ferrocarrilas Nacionales de Mexico (Natianal Raifway of Mexca)
which are under the United States revenue laws, ara subject toncome
taxes on such ailer use earnings payable to the Internal Sevenue
Service by of for the account of the respective Irailer owners

D. Fogsession by Non-Subscriber

H a subscriber mterchanges eyuipment 1o a non-subscrber, as
evigencec by the olfaat interchange created through Liabifity Contww
ity System (LCS) proceesing, the subscriber will be responsible for
the parformance of all tarms of this agreement inn the same manng:
as 1l the equipment ware in the possession of the subscriber

E. Rosponaibility for Use Charge(s)
hen a subscriber hereto, as the ongin tilling road, delivers or

causas to be dehvered, a traller to ancthor party, whethet or not a
subscribar, not having a use chargs agreement with the trailer owner,
the urign road agraes 16 bo responsible for the owner's use charge
until the trader is sither delivered (o the awner or to another parly,
:\namerem not a yubscriber, which has a use charge agreement with

8 owner

2. Trailers shall not be Ioaded or tarwarded emply to destinations
outside the continental United States (not including Alaska and Hawaii)
and Canadla without permission of the trailsr awner, Road viclating
this rulg wil be responsible for the agreed usw charge

RULE 2-T Cornputation of Days and Cyclos
A. Daya

Days shail be reckoned by subtracting the date of receipt from
The date of delivary as evidenced by the olficial interchange created
thraugh LCS pmcessir? The day of reccipt shull be disregarded and
payment made for the day of dslivary. A road receiving snd delivering
a trinler on the same day shall nol pay a use charge for thal day.

B. Cycle Hours

Fof purposes of cycle reparting the first hour und the tast hour ot
& loadsd o empty cycle shall be reportad
C. Record Source

1 Interchange records of raceipt and dehivery under tlils rule shall
be those obtainod lrom the reponts provided o in Rula 9T

2. Othar cycl ovent records under this rule shall be thoss obtained
from the p2ing road's records.
D. Cyctes

1. The leaded cycle shall begin with the earfiest lnaded evont fe.g.-
:ggctea tg’:)t::;:pl. loaded relsase. loaded mboundiouthound move-

i, 4G, ).

2. The emply cycle shatl bagin with the carliest empty svent (eg.
:m;;ly receipt, ¢mply reieass. empty inbound/outbiouna movement,

3. Back 1o back empty or loadud cycles will be reported us sapa-
rate cycles.

) INTERPRETATION
(zuggnon: How sheuld cycles that span more than une month be re
perte
Answer: For traliers onhand at the end ol a moenth, rapartings shal

be mada through the Jast hour of the month even though the cycle
has niot bean complated

AULE 3T Use Reports
A. instructions for Making and Handling Reporis

1 Use reports shmll ba forwarded to traffier ownera not later than
the ;gth day of the sevond month foliowing the month i which use oc-
curred.

2. Arepont {Fom G-1-T) shall be made on a farm, 8-1/2 x 11 ehes,
wilh & minimum of 3/4 inch binding spuve at the lelthand side as
shown in Appencix 4. Hapart shall show the trailer numbar in full ang
use {timo and iiles) must be reported by the ndividual loaded and
emply cycle for each trailer in thw possession of the road making the
eport. A tralier earning no use charge shall be reportes maicating
days earned byt no amount. The nymber of ¢olumns on Form G-1-
1 may be varied o accommodate mechanical proparation. Partici-
pants in the AAR Car Hire Exchange Program will not e required (o
turnish olher participants the same dotan _?rinted traller se repont
form as prescnbed in Form G-1-T and O 1.T, but will ba required to
furnish only the surmmary report as prescribed i Paragraph 3

3 A Summa%ﬁefport Form, as shown in Appendix 5 and/or Appen-
aix H {Circular OT 10 s0ney) shall be made on a form, 8-1/2 x 11
inches, with a minimum of 3/4 inch binding space an the lett hang
side. The summary will include traller use chiarge paymants of cyrrent
and adjusiment reporlings, ruclaims and discrepancy clanns.

4 Only one repon shall bo furnished for each month

5. Errors and omissions must ba ruported in a separate mj{'ustmsm
repurl, for 8 subsequent month on Form O-1-T as gshown in Appendi
6. 8Buch adusiinent report shall be of the same wize with the same
hinding space a3 that provided lor tha report Form G-1-1, The number
ot colimns reported on Form O-1-T may be varied (0 acconimodate
machankal preparation.

8. The use of alternate numbers in reporting vse charges doey not
cunstitute an error or OMmMIsSSive, provicing one of the traie: nurnbers
ghown 18 the correct number. but each trailer that has earned a use
¢harge must be reperied esparately gither with or without an aher
nate number.

7. Use char?e allowod in error may be deducted in use charge
reports forwardad within two (2) months and ten (19) days fiom the
tast day uf the month for which the use charge was reportedt as Raving
been earngd, without requesting authority from fraler owner, but such
asduction shall not be niade ulter that pariod except by auttiority from
the road to which the use charge 13 reported and claim therelore s
presented 1n accordance with the provisions of tha rule  Deductions
must not be shown on the same sheet as wekditions.

8. Use charge roported and subsequently deducted s accardance
with this rule cancels such use charge and leaves the owiwer road in
the 2ame position as f the use aharge had naver been reporteti
RULE 4-T (intentionally Not Used)

RULE 5-T {Intentionally Not Uset!)
RULE 6T (Intantionally Not Used)

RULE 7-T - Roclaim for Damaged Equipment - Handling Line Re-
sponsibllity
A. Reporting Requiroments

Wien equioment ie badly damaged, fost or siolen and reported to
the owner with & requast for its depreciated velue, responsibility for
use charge (soe Paragraph F.). will cease from date of originat notifica-
tion untif repairs are authonzed or disposition furmished by owner.

B. Return of Equipment

If the ewner requests equipment ba sant home for repaws, usar wilt
initiata raturn of equipment within ten { 10} days atrer notice s receved,
olherwise, responsibility for uso cherge shall be rainstated

C. intermediate Road Responsibiiity

An intermediate road Is regponsible for traiter usa charges on a
trailer returned home under Paragraph B of this rule but the traler
use charge paid may ba reclalmed under the provisions of Paragraph
F. Equipment moved home unger this rule shall be so indigated on
movemcnt dovument.
D. Sattlement

i1, an receipt from owner of depraciatad value, user deckies to repair
or send tha trailer to the ownor lor repairs, or the fraiter is ruvovereg,
ihe rasponsmility for use charge shull continua from date ¢f ongmal
written notfakon to owner as gesi:oyed, lost or stolen
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E. Glaims for Uss Charge In / Out TRUK
When equipment is lost, £tolan or otherwise unreported and no ysa Famp / Deramp
charge allowed claim for such charge shall be presentsd to the in / Qut Gate

aubrcriber last In possession of the egquipment as evidenced by the
officral interchango created through LCS processing.
F. Time Limits and Procedures

Trailer use cha/yes shall be paid to the trailer ownar and recovered
by reclaim. Refe. ta Trailar Raporting Rules 13-T and 14-T to deter-
mine tme ltimis and procedures for Issuing, handling and de-
durting reclaims.

bR\[.ll.yE 8-T Raclaim for Damaged Equipment-Owners Responai-
1
A. Repair Material

When a trailer 15 detained awaiting receipt of ropal material, which
mus! be nbtained from the ownat and/or manufactyror, responsibility
for use charge shall cease from ihe date the material is ordered from
the ownarrmanufactuser until the date i is delivered 1o line of road or
company ordering same (6ee Paragraph E.), as evidenced by shipping
recopl or wayhbill,

B. AAR Interchange Rule 1565

1. Whan trailer 15 raporied to owner under AAR TOFC/COFC Inter-
cr!mngqﬂﬁ ula 165, responsiblity for use chargs shall cease irom date
o1 report.

2 1 owner authorizes the repair of traller, responsibility for use
charge shall begin after repairs are compisted but in no ¢ase shall
rehef extend teyond sixty (60) deys from the date owner authorized
the repairs.

C. Home Shop Dispositien

it road on which irailer was reported, at owner's roquest, sends the
Lraler homa far ropalrs, responsibility for usa charge shall ¢cease from
datle of original report to owher until date irsiler lsaves reporting read
as evidenced by the official interchange creatad thmugh LGS pro-
cossing. in no svant shall relief extand dbeyond sixty (67) days from
date owner requexled trallar eent home.

0. Intermediate Aoad Responsihility

An intermedliate road is responrible for traller uge charges on a
\raller moving hame for repairs, but the trailer use chaige paid may
be reclaimed under the provisions of Paragraph E
E. Time Limits and Procedures

Trailer use charga shall ba prid to the traller ownar and recoverad
by reclaim Refer to Trasler Reporling Rules 13-T and 14-T to deter-
mine time limita and procodures for issulng, handling and de-
ducling reclaims.

RULE 8-T - Interchange Reporting

A. Authority

_ Trader Service Rule 4 determines the nias and procedures for
intorchange of equipment. This rule is not intended to contradict such
procedures, bul rather to incomporate roponing nstructions, correction
proceduras, and Liabiity Continuity System (LCS) detault fogic t©
permit cotreg! reporting of usage

8. Govornln? Record

The official intarchange rocord created through LCS processing will
be he record used for payment of trailer use charges.
C. Metheds of Preparation

Interchange inforraation will be regorted through the AAR TRAIN
system and procassad through LGS which shall ba the official inter-
change record and take precedenico over conllicling information other-
wige feponed,

D. Content and Froquency

Tha iniormation reported (o the AAR TRAIN system myst include
trayier initial and numbar, statuy (loaded or empty), month, day and
hour ol inteschange, delivoring roud, receiving raad, and location of
interchange. K ailure to report an interchange or correction within 120
hours of the event will result in the official interchange record boing
generated based on the connecting road's reperting of delivery / re-
calpt ar LC8 Jogic.

RULE 16¢-T LCS Detault Logic and Junction Reports

A. Default Logic

1. All applicalions of datauit logic roquire & minimurm ot thige {3)
ingoquence logical evenia prior ta the application of LCS logic, Dstauit
login will not benefit the carricr that failad o report. Multiple dala
clements, within a single interchango record, may be ch

Liability Conltinuity System (LCS) dafauk logic to creats the official
LCS intershango.

2. Reporting events used by LTS to property correct interchange
reportings ara!

Intgrchanga (Racet, Delfivery and Port)
,‘o\rri’val

eparture
Putt

3 Existing TRUK Logic will be reteinad as pant of LCS. 1t will
continie o process tho ollowirg two situations:

a. it 3 teailer is reportod Ot To TRUK and In From TRUK by
the same carrisr, no action 1s nooded,

b. If a trailar is caported Out To TRUK by the delivaring casrier
and In From TRUK by the receiving caror, TRUK logic will creats
an interehange at the time ot the in From TRUK repon.

4. if the LCS logic determmas that & standard (steel wheel) delvery
or racalpt has heen reportod on a tailer and the corresponding receipt
or delivary is missing, the sarme LCS default logic that applies i freight
equipment will be used to validate the roported inferchange.

8, Neither Carriar Raports

a. When bath carriers tall to report an inlerchange, and neithar
catriet reports 8 TRUK massage It continuity between the two carriers
can be estsblished prior to tha 120th hour of the subsequent month,
LCS will ¢reate an Out To TRUK maessage for the dolivering carrier
two minutes before the first equipment evant on the recelving carrier,
LCS will also create an in From TRUK messags fac the recelving
carigr one minute before the first oguipment event an the recclving
carrier. The TRUK logic will create an imemhan?n from the dalivering
carrior to the receiving carrier at the time of the In From TRUK repor?
on the receiving cames. The load / amgtgesmus will be taken from
the d‘olfvarlng carrder, ant the location will be determined by LCS peo-
cessing.

b? When bivth carriers fail 1o raport an imerchange. and neilther
carrer reports a TRUK message, if continuily is not established prior
to ihe 120th hour of the next report month, LCS will create an Out To
TRUK messsge for the dafivering carrer on the first mmnute ot the
raport monit that continuity is blished. LCS will also creats An
In From TRUK measage for the recelving carrier on the second minute
of tho report munith that continuity is astablished.

8. Dolivering Carrigr Does Not Report

When the dolivering carrier faii to report an intarchange, LCS wiil
craate an official imorchange usng the reporting of 1he receiving
carrier.

7. Recaiving Carriar Does Not Roport

When the recerving carrigr talle ta report an infeschange. LCS wil
cfe(:te an official interchange uring the roporting of the delivering
carrier.

8 Both Carrlers Repont But Do Not Agree

a. When both carriars attempt to roport the srma interchange
aclivity dut the iocation is different, the dolivering carrier's incation
will ba used. .

b. Whon both ¢arriers attempt fo repont the same intorchange
activity but the timo is dillerent by four (4) hours or less, the delivonng
carriar's time will be usod.

¢. When both carrlers attempt © repont the 2ama Intarehange
activity buf the tirme is different by more than four (4) hours, LGS will
allocate the lime equally between tho two carriers.

9. Qut Tu THUK Reported By Dellvomg Carrier

a. If the delivering carrier reports an Qut To TRUK and the trailer
Rtarts moving within the same catendar month on the recefving carmer
which did not report an In From TRUK, LCS will create an in From
TRUK reparting one minute after the reported Qut To TRUK,

b. If the delivering carrier reports an Out To TRUK in one calen-
dar month and the trailer starts moving during a different month on
the recelving carrler which did not report an in From TRUK. LCS wil
create an n From TRUK reporting tor mae recaiving carricr, on the
fira! minute of the month In which the trailer slarted moving on the
recaiving road.

10. In From TRUK Aeported Bz Roceiving Carier

if a trailer is enoving on the delivering garrier and is then raparied
In From TRUK by the receiving carrfer, LCS will creato an Out To TRUK
feponina for the delivering carriar ona minute before the repurted In
From TRUK.

11 Out To / in from Pont

it an Interchange delivory to Port is reparted, the llabillty ceases
Liabiiny cornamances on the noxt carvier of record upen the réporting
ol three insaquence logical events.

B. Junction Reports

All interchanga rapnms will bo malched or generatsd by LCS pro-
cesving, coded per Appendix 7-A of these rules, end returned as
junctions 10 the delivening roaa, recsiving road and the equipment
awner,

RULE 11-T Ciaim Handling

A. Instructions for Making and Handiing Claimy .
1. Claims covaring ervors, including incorrect charges, aromisslons

in lrailker use charge report shall bo presented in accordance with
Appendix 7. Clalms shall be presentod after three (3) months and
in five (5) manths from the last day of the month in which the use
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charge was earned in campliance with the followmg:

2. A request for authorlty in deduct use chargo reporied g3 having
ocen eirned constitutes a valid claim when presentod (o traler awner
within five (5) monthg from the last day of the month for winch use
charge was reportod.

3. Claimg shall not be prosented until all amounts previously re-
poricd huvd been properly credited. When total days kor which the
ageeed use charge recuived on any trailer is equal to or greatot than
the lotal nuraber of days due, no claims tor short days will be issued
against any road

4. Claims for underpayment mus! show the claimed use charge
All such claime must be verified by clmant before presentation
Pouit of interchange, as evirlenced by the official nferchange created
through LCH processing, or cycle change must be shuwn on all
clalms isgued,

5 it compiote cycle reports huve not been recetved, claim should
be tiled against the road having apparenlly failed to furnish a ropon,
and claimant should Indicate that such infurmation has not been re-
cewed by inserting subsequent cycle record, of availuble, and show
days allowed by that road for month ¢laimed.

8. The foliuwing rules govern the records required foi the month(s)
prior and subsequent to the month claimad:

8 Aclaim covernng lruiler ON HAND at baginning of month must
s?c_?g ga:ya and hour of precoding ¢ytle record of on-lina avent instead
v .

b. A claim cuvering irailer ON HAND at erd of the month must
slfwog ﬁate ard hour of sucumeding cycle record oron-ling event instead
of *OH."

¢. A elatirn covering a hader oll-line at beginning of monin must
show the last interchange rucerd prios to the month clalmed. [f the
latast cycle racord for the precoading moath(s) is atter the last nter-
change record, It must also be included.

d. A claim covering a trailer off ling gt end vf month must show
the first interzhange reodrd in the subsequent month(s), if availabla,
If the st cycle record far the sutsequent month(s) ig before the
interchange 1ecord it must alsa ba tnglvded on the clam.

7 Aclalm prosenied in accordance with the rule may be continuod,
providec’ the trailer owner rofurng the claim to the road to which
originally presented or presents It to ancther road within a punud of
wo (2] rnonths from the luat day of the two (2) month period aliowsd
the r0ad which handled clairm priar o reissuance. The number of
days shown on the orginal clann may be increased by the trailer
owner if investigation develops that the use charge iz due from a road
olner thun the road ta which the claim was onginally addressed.

8. Clauny properly presented in accordance with thes rule, which
are not handied us providad in Paragraph B. shall bocome due and
payable upor presentation of a bilt by ¢laimant providod bill 1s pre-
genied b:é clalmant within six (5) monthz from the date amount claimey

rcame due.

8. Instnicticns to Road Receiving Claims

1 Aroad fnmanr recoiving & claim from & treilar owner must within
seven (7) months from the last day uf the nenth in which use charge
was earned:

(1) pay &l use charge claimadt in the next use report and claim
should not be relyrned 1o traler owner,

{?) pay partial amount due in the nuat usw report and disprove
turther responaibility with official LCS interchange ecord ssfurning
disproves oluin v trailer ownar,

(3xlisprove any rcsponsibilily with official LCS Interchange re-
cord, returning disproved claim to lrardor owner,

Tln: procedure will require that the teailer ownor record payment ra-
congd.

2. It clamn 15 not satistiad, trailer owner shalt handio with the next
delinguent road in accordanca with Para?raph A.
3 Avroad reveiving a ciaim from a trafler owner must, within two
{2) months from the tast day of the month that fimits the issuanco of
auch claim ae prescrided in Paragraph A.7., handle as provided In
Paragraph B 1.

C. Adjustment of Errors Doveloped in the Handling of Claimg

1. Erroneous payment of yse charges ag sel forth inl the folfowing
paragrphs of this rule conetitute a valig olaim undor Lhe provisions
of Paragraph 8., umd snust be 0 handled.

2. When use charge has Leen reported to ather than trailer owner
under ineurregt initials or number or for the wrong month, which tagt
is doveloped in the investigation of a claim, the reporting fuad shall
be rospunsible ta trailer owner for use charg‘le carnad and shall have
the privileye ol continuing such claim for refund of uso charga wwor-

rectly paid rrgspective of the amount shown on original claim. from
the r0ad to which It way incorrectly reported

3 When use charge hay been reported to trallar owner under incor-
ract Initials ar aumber, or for U wrong month, which fact is daveloped
n the Invagtigarion of a clam, he reporing road shall deduct the
previously alicwed and re-allow the use churge pius any related

charges due

4 1 such deduction of charges from « trailer numbar leaves trailer
owner ehor, the trailer owner shall have the privilege of continuing
claim under the traitar number on which the geduction was made

RULE 12-T Uss Charges Versus Reclaim and Recoveries

The reporting of armounts accruing for the usc of talers shall be
made monihly withou! regard {o reciaims panding or nther traslor re-
porting rules which may provide lor recovery of use charges

RULE 13-T Time Limits for Processing Raclaim(s)

A. Sco

This fgiee applies 1o those roads which do not paricipate In the AAR
Car Hira Data Exchange program. This wle will aise apply to AAR
Car Hire Data Exchange participants who alecl ot o wilize the data
exchange process for recoveries provided for in Ruig 14-T

B. Intermediates Switching Reclaim

Any intermediate switching reclaim repans shall bo prupaied sepa-
talely and presented within thres (3) months from the last day of the
month in which Ihe use charge accrued. excapt that supplemcntary
reclaim slatements covering errors and/or omisslons ghall be pre-
sented within six (6) months from the lzst day of the month In which
the use charge accrued. Ori?inal and supplementury switching reclalm
stalements shall ba alla as presentod within thirly (30) days aner
receipt. The road paying an intarmadiate switching roclin sngy pres-
ent exceptions to covol criors vr adiustiments thereln. provieed it i3
presented within three (3) monthe frorm the lust day of the momtn in
which the reclaim on which cxception is made was received  However.
exceptions and supplementary reclaims in connection with adjustment
of ravanua affecting switching charges may be preseriled withir: three
(3) months trom the last day of 1he month in which final udiustment
ol charges is made, but exceptions 10 reclaims will not be atlowsd in
cornection with adjustment of charges on stop or mulling-n-tansit
service. The privilege of continuance af the excoplion shall veuss
when either roud interestad fais to ratum it (o the other road wilhr
two months from tre lust duy of the montn 10 which if was received.
the delinquent road fo Do responsible for the unadiusted amount

C. Traller and Container Reporting Rule(s) 7-T and 8-T

1. Reclaim under Trailer and Contalner cporting Rules 7-T and
§-T shall be presented within three (3) months from the last duy ol
the month in which the use churgu necrued  in case use charge
acaruad in more than one (1) month, the lasl calendar menth will be
considered as the month use gharge accruud. Suppiementary re-
claims covaring arrors and/or amissions shall be presented within tive
(5} months from the last day of the maenth use charge accrued. Onginal
and supplumentary rectaims shall ba allowat with or without deduchun
not later thers the tenth (10th) day of the third (3rg) month {oliowiny
month in which reclaim s received.

2. Counter roclaims shall be presented to the arginal ¢laimant
within nine {§) months from the lust dey of the month in which reclaim
was aliowed. Countor roclaims shall be allowed with of without deduc-
tion notlater than the tenth (10th) day of the third (3rd) month following
month in which counter reclaim is recsived

3. Reclauny gnd counter raclaims that are partially or 1otally Ue.
clined must be returned 10 the reclaiming oad prior to the tast day
of the third (3rd) month following month ux winch reclaim was raceivad
The privilege of continuance of reciaim thercatier shall cease when
either road fails to aturn it to the nther within two {2) montlis from
the last day of e month in which it was fast racaivad. e delinquent
road o be responsible for the vaudjustey amount.

D. Traligr and Container Reportings Rules 15-T and 16-T

1 a Reclaim under Trailer and Conlamer Hepoerting Aule 16-T
shall he presented within three (3) months from the last day of the
month in which trailers werc dolivored by the holding road

b. Reclaim under Trailer and Conlainer Reporting Rule 16-1
shall e presentad within three (3) months frorn the just cay of the
month 1 which dispasition of the tralier i5 recgived by the holding
road, except whers detention adjustment is involved, in which case
reclaim shali be presentad within three (3) months from the last cay
of the month in which delention is cancelled or refunded.
¢ The road receiving rocluin shall present exceptions 16 the

claimant within three (3} months from the ias! Juy of the month In
which the reclaim was recelved and shall allow in the next open uge
charye repont the amount not coverad by exceptions

2. Counter rociaims shall be presentad to the orginal claimant
within three (Sl):momns from the tust day of the month In which reclaim
was aliowed. Counter reclaims shall be allowsd wilh or without excep-
tion within three (3) months from the last day of the monlh in whirh
counter reclaim was received

3. 'The privilege of conlinuance of reclaim or counter reclaim thera-
alter shall cease when sithar interested road fails to return it 1o the
other within two (2) monthy frum the last day of tha mont in which
it was last recoved. the deliquert roud to be responsible for me
unadjusted amount.
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€. General Provisions

1 The provisons of Paragraphs A, B, C or D will not pravent the
continuance of any reciaim after the perind named if it has been
praviously opened when the raclaim sventually rasis Upon SOme road
other than the one criginally addressed, except that the reclaim shall
e presantad to such other road within two {2) monthe from tha last
day af tha month in which it was last roceived by claimant. Further
handling shall be subject tu the grovisions of Paragraphs A, B, Gor D.

2. Reciaims shall be made by the designated officer of the road
which pays the use charge 1o the designated officer of the road rom
which the allowance !s 1aclaimed, unlasa specifically agreed by the
interested foads to pemiit the presentation and gc¢eptance of such
reclaims by local reprasnrniatives.

RULE 14-T Tima Limits for Deducting Reciaims

A. General Provisions

The detguchon provisions containact tn this rule are only apglxigabie if:

1. The ad is a participant In tha AAR Car Hire Daia Exchange
Program (Reclaim F-onnatsr.

2. Reclaim is ynder Traler and Container Reporting Rule(s) 7-T
and/or 8-T

3 Provided far in Bilatoral or Speclal Agreemants.

Participants wifl not be requirad o furnish the paper rectaim detail
lu olher participants as may be prescribed in those wules, but will be
required to furnish & peper summary roport for each reclaim fem;
totale shall be shown in the appropriate linas of the recizim section
of Appendix 5. Pager detail and summary repans mmust be provided
to & nonparticipant in the month for which the deduction is made. The
zomtinuance of any reciaim beyond the gcope of this rule will be
handled under the pravisions of Rule 13-T.

B. Original Reclalm

Original roclalm(s) as provided far in Paragraph A may bo deducted
within three {3) months and tan (10) days from tho {ast day of the
month the ‘railar 1me charge actérued,

C. Counter Reclaim

Caunter reclaim stternents to tha original raclaim statements may
be counter deductod on a one-time basis within three (3) menthe and
len (10) days of tha original reciaim deduction. Counter raclaims
otsh%r whan the one-time basis shall be presonted a5 provided In Rule
13-T.
D. Supplemantary Raclaim

Supplamantary reclaim statement may not be deducter. They must
ba handied under the provisions of Rule 13T,

RULE 15-T Reclalm for Interchange Offering

A. Responsibility

1. A road failing to tecolve promptly from a connection trailers on
which it has lald no embargn ahall be responsible to the connection
for usa charge incuired by the raclaiming road an trailers so haid for
defivary, including the home trailers of such connection.

2. It sueh failure 1o receive ahall continue for more than throe days
the dehnquent line shafl theraafter in addition be responsible for the
. use charge inurrex] hy the reclaiming road on all trailers wherevar
in transit which are thus held back for delivery.

3 Whan the hour at which the recelving road clears the interchange
wack Is so late tha: the delivering rond cannot place cars caryin
srailars an nter change rack bofore midnight. the raceving road shal
be mspoensible for the use chargo incurred by the reciaiming road on
such teailers for the following day, subject to lncal agreement as to
tene togurred 1o make delweaf.

4. Whon the receiving road cannot make parking space available
al a designated lot by raason of congestion or that lot has clased,
50 that the detivery road cannot accomplish delivery, the recelving
road shali be resporible for the use charge incurred by the reclaiming
road on such truilers until delivery is possible subject to iocal
agreement ay (0 umo required o maka dallvary.

B. Notification and Proparation

It shall be the du!y of the connoction intending to reciaim to notify
tha delinquernt fine daily, prior to midnight, at the point where trailers
are offered, of the total umber of trailers so held for it, and within 48
hours, from midnight of the day trailers are offered, furnish the initlals
and numbers of the tmilars.

RULE 16.T Embarjoes

A. Notification
Embargoes issurr by the embargoing road must be by notice to
the Customer Service Division,

B. lgsuing Provisions

Whan o road gives notica tor any raasen it will not aceept trallors
In any apacifiad tralfic. thwraby laying an embargo, the following pravie-
ions wiil govern,

1. An origin road may accept trallers for movement to embargood
destinations only for two (2) deys aiter the effective dato of the em-
hargo and *hen only for trailers which were loadod oF in the procass

of loading prior to the tho cffective date of the embargo.

2. The embargoing road should accapt trailers from connections
which were originated in accordance with the. wvuswns‘of Paragraph
1 above, excopt when It |s physically iinpossible 10 receive any trathc
due 1o washouts, fleods. accidents or other interruptions of service.
Whaen traiters. proparty loaded prior to or within the tivo (2) days (the
dato of loading, diversion or reconsignment io be dalermined from
the data accompanying the tralier) are refuaad at any time dunn% the
effectivaness of the embargo. the road holding the trailets may rec alm
traiter hire under Rule 15-T, for tha number of days such trallers are
held, net exceeding the duration of the émbargo  For trailer use
rectaim regulations applying lo traiors refused account improper or
improperly appliad permits 10 embargoes see Paragraph D of this rule.

C. Empty Traliers
A raliroad may notlay an embargo on fts own ampty trailers returned
home in accordance with Traitor and Cantainer Service Rules

D. Acciaim .

Unless otherwise agreed, reclaim for use charge on @ tradler heid
by reason ¢f an impmfer or improperly applied pormit to an embargo
should be sottied as lollows: .

When a road laying an embargo refuses to acespt a traller account
impropor of improperly appiied pormit o its ambargo, it shall nohly
holding road, stating its excoption 10 tha petmit, prior 10 midnight of
the sacond day lrom date the traller is delivered of londere with
necessary yala for forwarding. I il neglects to give such nolice. 1
shall be responsible for the use charge incurred by the reclnming
t0ad for the numbsr of days the tralicr is held
RULE 17-T Arbltration Progodures
A, Scope !

To interpret these sules and fo settle disputes arising from tham
the Operayons General Committee, Agssocialion of American Hasl-
rouds, shall act as an Arpitration Committoe. Memnbars represenling
a malorlty of the tutal votes of the committee shall be prosent 10
constitute a quorum.

B. Rule Disputes

In casa any question ot dispute arisas unde: these rules, it may by
agrasment of the disputing parties ba submtied 10 the Arbltration
Comruliae through the Setretary of the Cusiomer Service Division
in abstract. The abatracts shall briefly sat forth the points at issua
and sach pary’s Interpretation of the rules upon which its claim i3
pased. The Arbitration Committee shall base its gecleions upon the
rulos and the abetract submitited, and its declslons shail be finl.
Should one afthe parties ¢lect not 1o furnish the necessaty informaton.
tha Arbliration Comsmlieo shall uss Its judgrnent as to whether it can
properly decide. All decisions shall ba raparted to the parties Involvad
in the dispute.

G. Non-Rule Disputes

In case a question shull anisc not coverad by the rules, tie f0ads
disagreaing muy by mutual congant submit such yuestions to the
Arviiration Commitice

RULE 18-T Interpretation and Revision of Rules

The Committes on Car Service, Gustomer Service Division, Assoc-
ation of American Rafroads, shwll havo authority to intormatly interpret
these rules, an to make recommondations for changes or revisions
theroto to the Oparations General Committee, Assnaiation of American
Rofiroads  Upon approval by tho Operations CGereral Committee,
such changes or rovisions 10 these rules will be submitied to e
subscribars lor vote by letter ballet (one vate for each traller or con-
taingr beunng railroad reporting marks which 1s owned. leasad or
controtied by subscribers. with an aftirmabive majority vote of all aub-
sunbers nocessary for approvai).
RULE 15T Supervision and Audit
A. Supervision

The Customer Service Division, subject o direction of the Opera-
tiong Genaral Cornmittee, shall supervise the application of the Trailer
and Container Servica and Reporting Hules, and obtain trailar lncation
statemonts and other trailer performance statistics as deamed nec-
0ssary.
B. Audit Authortzation

The audit tanm of the Accounting Divislon of the Agsvuiation of
American Raiiroads may condiict investigations and gudits, incluging
examination of trailer tecONis as may De nevessary. to insure tha
cbservance of those trailer and container repurling sules. and in tha
evenl that thoy are unhabie to adjust any matter with the individual
talroads report thelr tindings to the afiected subscribers

HULE 20-T (Intentionally Notl Used)
RULE 21-T (Intentionally Not Used)
RULE 22-T (intentionally Not Lisad)
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VERIFIED STATEMENT OF JOHN J. ROBINSON

My riame is John J. Robinson. Iam a railroad transportation consultant with over 45
years of experience in the rail industry. A copy of my work experience is appended
hereto. [have been requested to submit testimony in support of WTL Rail Corporation’s
Petition for Partial Revocation of Exemption as well as its Petition for Declaratory Order

before the Surface Transportation Board.

As outlined in my resume, I served as Senior Assistant Vice President of the
Transportation Division of the Association of American Railroads (AAR) from February
1981 through December 1992 with direct responsibility for car service, car hire and
comparable intermodal matters. As such, I am thoroughly familiar with the history of
prescribed car hire and the events that led to its deprescription by the ICC. I also followed
the evolution of railroad trailer per diem rates, the Trailer Service Rules and the ultimate
deregularion of all TOFC/COFC activity. Although my job description was somewhat
modified in 1992, I continued to attend the meetings of the AAR committees with
responsibility for these matters, including the OT General Committee to which I served

as Secretary, until my retirement early in 1995.




1. Trailer Service Rule 1 was designed to facilitate the free loading and
movement of General Service trailers, which includes the national pool of
“rail controlled” trailers.

When the rail carriers initially drafted the Code of Trailer and Container Service
Rules, the provisions therein were largely patterned after the Code of Car Service Rules,
which governs the handling of “rail owned/controlled” freight cars. Recognizing the
inherent flexibility of intermodalism, however, certain provisions were included to
facilitate the utilization (ie: reloading) of “rail controlled” general service, free running
trailers. This, in turn, facilitated the establishment and growth of a national pool of “rail
controlled” trailers that could be loaded to virtually any destination on any railroad
signatory to the Trailer Service Rules (See Trailer Service Rule 1 appended hereto as
Attachment 1).

2. BNSF has selected an improper methodology for transitioning out of
managing rail trailers.

As stated in its April 18, 2005 notice to its intermodal customers, BNSF has elected
to “transition out of managing rail trailers”, beginning May 18, 2005 with “rail
controlled” trailers bearing selected reporting (ie: ownership) marks. While any railroad
is free to exercise its right to pursue valid business decisions, BNSF has selected the
wrong method for achieving its objective. In addition, its action has precipitated a
“domino effect” among the other intermodal rail carriers that, inadvertently or by design,
will result in the immediate demise of the national “rail controlled” trailer pool. The

arbitrary re-designation by one carrier of a trailer owner’s “rail controlled” trailer




reporting marks as “private”, or the unjustified cancellation of a its use agreement, is not
acceptable.

3. BNSF’s announced intention to treat selected “rail controlled” reporting
marks as “private” is not permissible under the Trailer Service Rules.
BNSF, a signatory to the Trailer Service Rules, has announced that as of May 18,

2005 (and subsequently June 18 and July 15) trailers bearing specified reporting marks
will be considered “private” and, thereafter, will only be handled under revenue billing.
There is no provision in the Code of Trailer Service Rules (TSR) that permits such
unilateral action. A signatory railroad cannot arbitrarily declare that it will no longer
recognize certain “rail controlled” reporting marks as such and will no longer accord
them the handling provided for by the TSR. The trailers in question were designated
“rail controlled” by their owners in compliance with the existing rules, and such status
must be honored.

4. BNSF’s arbitrary action precipitated similar action by virtually all of the
intermodal rail carriers, which will destroy the national pool of “rail
controlled” trailers.

BNSF’s notice regarding its intended future handling of certain “rail controlled”
trailers sent a message to the rest of the intermodal rail carriers that they could no longer
utilize this equipment in free running service. Since the other carriers did not wish to find
themselves holding surplus empty “rail controlled” trailers with no trailer service outlet
for returning them to the home road, a chain reaction has resulted with one carrier after
another of the Class I railroads making similar announcements. In fact, it happened so

rapidly that one might reasonably suspect that some form of collusion may have




precipitated such immediate and uniform action. As a result of the aforementioned
events, some 30,000 general service pool trailers of the “rail controlled” fleet have been
effectively isolated and precluded from further use as free running equipment which, in
turn, will promptly create a severe shortage of intermodal trailers.. This will result in
immediate and irreparable harm, both to the intermodal shipping community that utilizes
this fleet and the owners who have invested in these trailers with the expectation that they
would retain their free running characteristics. Moreover, an estimated additional 25,000
pool trailers would be similarly boycotted by the Class I’s. by mid 2006 if the BNSF and
others follow the scheduled “transition’.

5. An alternative and valid methodology for transitioning out of managing rail

trailers is available to BNSF.

If the BNSF and other rail carriers desire to phase out their management of “rail
controlled” trailers (ie: providing common carrier service), a valid and more
appropriate method to achieve such an objective would be to gradually discontinue
offering Plan 2 rate quotations for specific traffic lanes. Such a process would
provide for the orderly withdrawal of “rail controlled” trailers from the national pool,
as demand is gradually reduced and the trailers in question are re-marketed or retired.
6. Since the AAR and/or its member railroads are either unwilling or unable to

police the rail carriers’ compliance with the Trailer Service Rules, action by

the Surface Transportation Board is required to protect the shipping public.
Since the Association of American Railroads (AAR) and its member railroads are either
unwilling or unable to police the railroads’ compliance with the existing Trailer Service

Rules, it is incumbent upon the Surface Transportation Board (STB) to take the necessary




action to avoid an immediate and severe “rail controlled” trailer shortage. Imprudent or
improper actions, camouflaged with the cloak of “independent action” should not go
unchallenged. Because the rail carriers have failed in this instance to judiciously exercise
their deregulation freedoms, intervention by the STB is required to protect the shipping
public as well as “rail controlled” trailer providers. Existing trailer service rules should
be complied with or, if revisions are necessary, the required procedures should be
followed.

7. This is another instance where a Class I carrier has arbitrarily initiated
action(s) to accomplish its own goals with no concern regarding the impact
on the small “rail controlled” trailer providers.

The events cited herein are yet another example of a Class I carrier arbitrarily
dictating the conditions for the use or non-use on its lines of the equipment of smaller
providers of “rail controlled” pool trailers. The STB is well aware of another petition
recently filed with it, calling attention to the arbitrary actions of a large Class I
intermodal carrier. The Board’s ICC predecessor, in deciding the Crab Orchard
case in 1995, indicated that it would intervene in the future if necessary to even the
playing field between the Class I and Class III carriers, and to prevent the Class
I’s from making imprudent unilateral decisions regarding the interchange of
equipment with the Class III’s. The present impending situation, sparked by the BNSF’s
unilateral action, is of such consequence that the STB must initiate the necessary

action(s) to prevent the sudden demise of the “rail controlled” national pool and the

resulting intermodal trailer shortage.
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Experience

7/95 — Present

1/95 - 6/95

1/93 — 12/94

2/81-12/92

3/71-1/81

5/69 - 2/71

3/67 — 4/69

John J. Robinson
11310 Glen Arm Road
Glen Arm, Maryland 21057
(410) 665-3725

Rail Transportation Consultant

Executive Director, American Railway Engineering Association
(AREA). Responsible for day-to-day management and direction of
4000-member professional railway engineering society, including
technical conferences and publications.

Sr. Ass’t. Vice President, Casualty Prevention Division,

Operations & Maintenance Department, Association of American
Railroads (AAR). Responsible for matters concerning safety,
operating rules, derailment prevention, hazardous materials, tank
car integrity and railroad scales. Also responsible for AAR’s field
force of 35 hazardous materials and mechanical inspectors.

Sr. Ass’t Vice President, Transportation Division, AAR.
Responsibilities included: car service, car hire, demurrage, station
& terminal activities, police, medical and private car
compensation. Also responsible for box car pooling, UMLER and
TRAIN data bases.

Executive Director, Operating-Transportation Division, AAR.
Directly responsible for car service, car hire, freight car cost of
ownership, private car compensation, demurrage, station &
terminal and intermodal activities.

Served as Secretary to the Operations General Committee, the
Committee on Compensation, and the Arbitration Committee, as
provided for in the Code of Car Hire Rules, from 1971 through the
end of 1994.

Trust Officer, Mercantile Bank, Baltimore, MD. Completing work
toward law degree.

Transportation Engineer/Yard Supervisor, Patapsco & Back Rivers
Railroad (Bethlehem Steel), Sparrows Point, MD.




6/57 - 2/67

Military Service

5/55 - 5/57

Education

1955

1971

2-

Served in various positions (Ass’t. Trainmaster, Trainmaster,
Transportation Engineer, Supervisor of Train Movement) at 7
major terminals on the Pennsylvania Railroad.

Infantry Officer, U.S. Marine Corps
(Captain USMCR)

Penn State University
B.S. Engineering (Mechanical)

University of Maryland
J.D. Law
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