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Dear Mr. Williams:

On behalf of Petitioner WTIL Rail Corporation, I am filing an
original and ten copies of:

(1) in STB Docket No. 230, Improvement of TOFC/
COFC Regulation, Sub-no. 9, a Petition
for bPartial Revocation of Exemption and

(2) in ST Docket No. 42092, a Petition for
Decl ry And Interim Relief

I am b.enc1051ng one check payable to the Board for

er the applicable filing fees and a computer disk
N n WordPerfect 8.0 containing these filings.

Please date stamp and return one copy of this filing.

Sincerely yours,

Jphn D. Heffner
S

cc: Mr. Richard Lombardo

All parties TR e e
P Dkt s e
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STB Docket No. 42092, WTL Rail Corporation
Petition for Declaratory and Interim Relief

Dear Mr. Williams:
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I am
subm]
) vl
far as Petitioner seeks emergency relief to stay certain

the Board today by WTL Rail Corporation.

ons of the Burlington Northern And Santa Fe Railway and four
other CTlass I railrocads, I want to bring to the Office of
Proceedings’ attention a very pertinent May 3 ruling by the U.S.
Court of Appeals for the District of Columbia, CSX
Transportation, Inc. v. Anthony A. Williams, et al. (No. 05-
5131). After stating the four grounds to be considered in
connection with the grant of injunctive relief, the Court said:

I:Z the arguments for one factor are particularly strong,

an -njunction may issue even if the arguments in other
areas are rather weak. ({citations omitted]. We have

often recognized that injunctive relief may be justified,
for example, ‘where there is a particularly strong likeli-
hood of success on the merits even if there is a relatively
slight showing of irreparable injury.’ [citation omitted].

Here we believe there is a strong likelihood of success on
the merits once the Board chooses to hold a proceeding.
Moreover, Petitioner and its supporting shippers have made out a
clear case of injury for which it would be difficult, if not




impossible, to determine an

pertinent pages of the Cour
to this letter.

Y monetary damages. A copy of the
t’s ruling (pages 1 and 5) is attached

In addition,

I am enclosing a one page letter of support
received this morn

ing from the National Onion Association.

Please date stamp and return one copy of this letter.

Sincerely yours,

Enclosures

cc: David Konschnik, Esg. (by fax)
Mr. Richard Lombardo
All parties
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May 4, 2005

Mr. Vemnon A Willjams, Secretary
Surface Transpartation Board : !
1925 K Sweet, N.W. . '
Washiagron, DC 20423 : ; C

To Whom It May Conotro: ST

The Nationa! Onian Association (NOA) is the non proi‘t it trade apsocmm rcpusenung the
United States buld onion widustry, The Axwicistion is comprised of nearly 600 members from
throughaut the entire cauatry and encotmpasses growers, shippess, bandlers, aad suppliers within
the onion industry. Onion i & very imponaat crop within the gepera produce sector and enjoys
the hird largest consumption amoug all fresh vegetables. NOA sacks & preserve and imprave the
buriness environment of al{ participants in the industry and to e{bmtc consumers regarding the
owtzusdiug nutritienat and hasithfirl atiribuses of oqion,

It is very (rwblmg ta learn of eaitroad Inteations 10 curtait md em capce] cogveyance via van
trmilers, Onions are a perishabie comysiodity and require fast, umaly. appropriate
tranaportalion, [n the interest of profics, it appears the railenad is atandoning tried and provee

- trailoy conveyance by moving (o containers only, This seevice not only takes langer, which is 2
significant issue, but aiso daes not allow for the propec vemmrm of 130 perishable produdt,

We batieve duiz the raitroads heve a common carrier r:spoMtbiltty to provide 3 broad spectrum of
raiiraad services id the public inferest, We support s petition by WTL Rail Corporatian seckmg to
have the Surface Transpostation Boerd initiste « proceeding in this matter, The unreasonable

. senvey&nce practices described above should ceame wd actions founded In common sense should
prmml Reductien aad elimrination of railroad trailer floets willlhave dirg consequences for all
onion shippers and handlers who will lose a valuable u'mspomuqn alternative apd hwe them at
the mercy of 3 derlining ﬂmofh@wcamers. )
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district court denied preliminary injunctive relief, CSXT filed an
emergency motion in this court, seeking reversal of the district
court’s order.* This court held a hearing on the emergency
motion on April 27, 2005.

1L

‘In considering whether to grant preliminary injunctive relief,
the court must consider whether: (1) the party seeking the
injunction has a substantial likelihood of success on the merits;
(2) the party seeking the injunction will be irreparably injured if
relief is withheld; (3) an injunction will not substantially harm
other parties; and (4) an injunction would further the public
interest. See Serono Labs., Inc. v. Shalala, 158 F.3d 1313, 1317-
18 (D.C. Cir. 1998); Washington Metro. Area Transit Comm’n
v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). The
test is a flexible one. “If the arguments for one factor are
particularly strong, an injunction may issue even if the
arguments in other areas are rather weak.” Cityfed Fin. Corp. v.
Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995).
We have often recognized that injunctive relief may be justified,
for example, “where there is a particularly strong likelihood of
success on the merits even if there is a relatively slight showing
of irreparable injury.” Id. We review the district court’s
weighing of the four factors under the abuse of discretion
standard and its findings of fact under the clearly erroneous
standard. Serono, 158 F.3d at 1318 (internal citations omitted).
To the extent the district court’s decision turns on questions of
law, however, our review is de novo. Id. at 1318 (citations
omitted).

CSXT and the United States contend that CSXT has a
substantial likelihood of success on the merits of the argument

“We do not address the other relief requested by CSXT in its
emergency motion.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

EX PARTE NO. 230
Sub-No. 9

IMPROVEMENT OF TOFC/COFC REGULATION

WTL RAIL CORPORATION PETITION FOR
PARTIAL REVOCATION OF EXEMPTION

INTRODUCTION

Pursuant to 49 U.S.C. 10502(d) and 49 CFR 1121.1, et seq.,
Petitioner, WTL Rail Corporation (hereafter “Petitioner” or
"WIL”), petitions for partial revocation of the exemption from
the provisions of Subtitle IV of Title 49 of the U.S. Code,
originally granted in Ex Parte No. 230 (Sub-No. 5), Improvement
of TOFC/COFC Regulation, 364 I.C.C. 731 (1981) (hereafter cited as
TOFC) .

STATEMENT OF FACTS

WTL is a small, closely-held Delaware corporation with
offices in the Chicago suburb of Palos Heights, IL. It is in the
business of renting truck trailers to railroads for the rendition
of trailer-on-flat-car (“TOFC”) service. WTL owns or leases a
fleet of over 1,500 TOFC trailers which it makes available to
railroads for use in common carrier service under a type of
agreement known as a “Trailer Use Agreement.” WTL has a Trailer
Use Agreement with each of the seven class I railroads serving
the country. To the extent that WTL’s Trailer Use Agreement does

not address specific operating issues with WTL'’s contracting




railroads, the Agreement incorporates provisions from the Code of
Trailer and Container Service and Reporting Rules and the
Intermodal Interchange Rules of the Association of American
Railroads (“AAR”).! Lombardo Verified Statement at 1-2, attached
to the Petition for Declaratory and Interim Relief. WTL is the
same party which filed a Petition for Partial Revocation and a
Petition for Declaratory Relief against CSX Transportation, Inc.
(“CsX"”), on December 14, 2004.%2 The earlier proceedings are
presently the subject of ongoing settlement discussions with CSX
and are not related to this proceeding. This proceeding does not
at present involve the facts and circumstances of the CSX
proceeding. WTL does not anticipate that CSX will become a party
to this proceeding.

Contemporaneously with the filing of this Petition for
Partial Revocation, Petitioner is filing a Petition seeking
declaratory and interim relief, as well as a request for the
entry of a “housekeeping” stay (hereafter cited as “WTL’s
Declaratory Request”). Specifically, WTL’s Declaratory Request
alleges that WTL has had a long standing commercial relationship

with the seven class I railroads® whereby WTL provides trailers

Hereafter cited as the AAR Rules.

2 The Board docketed those proceedings as Ex Parte No. 230, {(Sub-No.

8) and Finance Docket No. 42090, respectively.

3 WIL has agreements with CSX Transportation, Norfolk Southern

Corporation (“NS”), Union Pacific Railroad Company (“UP”), Burlington Northern
And Sante Fe Railway Company (“BNSF”), Canadian National Railway (CN”),
Canadian Pacific Railway (“CP”), and Kansas City Southern Railway (“KCS”).

2




for their use pursuant to a Trailer Use Agreement;* that the
Trailer Use Agreement and the AAR Rules spell out the
responsibilities of the parties; that five of these seven
railroads (NS, UP, BNSF, CP, and KCS) have notified® WTL and
other parties of their intention to terminate those agreements on
30 days’ notice with the result that WTL’'s equipment will be
handled as “private” trailers instead of as “rail controlled”
trailers; that the railroad’s termination of these agreements and
refusal to utilize trailers owned or controlled by WTL or other
providers as part of their trailer fleet undermines the
railroads’ obligation to furnish shippers with safe and adequate
car service as required by 49 U.S.C. 11121 (a) (1). This case
illustrates not only the continuing erosion of the common carrier
obligation of the railroads but the need for the Board to
reassert its regulatory jurisdiction where market forces are
insufficient to protect customers against the abusive practices
of large railroad oligopolies. The accompanying WTL Declaratory
Request and verified statements discuss in more detail the nature
of this dispute.

WTL seeks a declaratory ruling that the Railroads’ proposed

termination of the Trailer Use Agreements and refusal to handle

Copies of the current Trailer Use Agreements are attached hereto
as Exhibits A-E.
5 Copies of emails, letters, or press releases from these railroads
advising WTL and other parties that their Trailer Use Agreements will be
terminated and the railroads will refuse to handle their equipment except as
“private” trailers are attached as Exhibits F-J.

3




as “rail controlled” trailers in common carrier service
constitutes a violation of the car service provisions of 49
U.S.C. 11121 (a) (1) as well as an unreasonable practice under
10702 (2) and 10704 (a) (1) . WTL asks the Board to (1) continue
requiring the Railroads to continue handling WTL’s trailers as
“rail controlled” trailers in keeping with their common carrier
obligation to furnish safe and adequate car service under 49 USC
11121 (a) (1), (2) begin a proceeding and conduct such hearings as
it deems necessary to grant relief, (3) grant a “housekeeping”
stay during the pendency of those proceedings requiring the
Railroads to cease and desist from violating their statutory
obligations to furnish trailers, (4) enjoin permanently such
violations, and (5) grant such additional relief as may be just
and necessary.

DISCUSSTON

49 U.S.C. 10502(d) gives the Board the power to revoke an
exemption when it finds that regulation is necessary to carry out
the rail transportation policy of 49 U.S.C. 10101. Revocation is
necessary here for the Board to consider WTL’s Declaratory

Request. See, e.g.,Buffalo Crushed Stone, Inc. v. R.J. Corman

Railroad Company/Allentown Lines, Inc. (STB Docket No. 42028,

served October 7, 1998); Consolidated Rail Corporation-

Declaratory Order-Exemption, 1 I.C.C.2d 895 (1986) (holding that

the agency must first revoke an exemption before it will consider

a complaint for substantive relief). Recent Board precedent




strongly suggests that WTL need not file this petition for

partial revocation of the TOFC/COFC exemption in order to

prosecute its Declaratory Request. See, Granite State Concrete

Co., Inc., et al v. Boston And Maine Corporation (STB Docket No.

42083, slip op. at 7-8, served September 15, 2003) (where the
Board partially revoked a commodity exemption on its own motion
in order to consider complainants’ request that the defendant
railroad breached its duty to provide common carrier rail service
or committed unreasonable practices). Nevertheless, WTL is
filing this petition for partial revocation out of an abundance
of caution.

Moreover, the Board’s retention of regulatory jurisdiction
over TOFC denies WTL the ability to seek redress for its claims

in a court of law. Quaser Co. v. Atchison, Topeka And Santa Fe

Ry. Co., 632 F. Supp. 1106, 1111 (N.D. Ill. 1986) (hereafter cited

as Quaser)®; c¢f., DeBruce Grain, Inc. v. Union Pacific Railroad

Co., 983 F. Supp. 1280 (W.D. Mo. 1997).7 1Indeed, there is no
question that the Board has jurisdiction over trailers generally
and WTIL'’s trailers in particular. “Trailers” are within the

ambit of property identified in the I.C.C. Termination Act

6 Suit brought by electronics manufacturer against railroad for loss

of cargo handled in TOFC service.

’ That Court dismissed plaintiff’s court suit holding that the Board

has exclusive jurisdiction to consider plaintiff’s claims that defendant
railroad failed to satisfy its obligations under 49 U.S.C. 11101(a) and
11121 (a) (1) .



("ICCTA”) constituting a “railroad.”® Trailers fall within the

universe of equipment that can be the subject of an equipment
recordation at the Board. See, 49 U.S.C. 11301.° WTL is a
subscriber to the AAR’s Code of Trailer and Container Service and
Reporting Rules and the Intermodal Interchange Rules. Its
equipment is listed in the Official Intermodal Equipment Register
and the AAR’s UMLER file.!® Section 11121 (a) (1) requires
railroads to furnish safe and adequate car service. Companion
section 11122 of the ICCTA refers to “compensation to be paid for

the use of a locomotive, freight car, or other vehicle [emphasis

supplied] and the ICCTA’'s definitions indicate that “car service”
includes “other vehicles and special types of equipment used in
the transportation of property by a rail carrier.” 49 U.S.C.
10101(2). For the Board to retain jurisdiction over TOFC traffic
and refuse to revoke that exemption to allow WTL's Declaratory
Request to be heard would be tantamount to ruling that the
Railroad’s egregious conduct is subject to no law at all. (Cf.,

Quaser. at 1111-2.

8 “Railroad” includes “a bridge, car float, lighter, ferry, and

intermodal equipment used by or in connection with a railrocad.” 49 U.S.C.
10102 (6) (A) .
? 49 U.S.C. 11301 refers to recordation of various types of leases
and encumbrances on “vessels, railroad cars, locomotives, or other rolling
stock or accessories used on such vessels, railroad cars, locomotives, or
other rolling stock ..... intended for a use related to interstate commerce.”

10
the AAR.

The Universal Machine Language Equipment Register maintained by



Partial revocation of the TOFC exemption here would satisfy

the national transportation policy goals set forth in 49 U.S.C.
10101(1), (4), (5), and (8) by preserving an additional source of
“rail controlled” trailers for smaller intermodal customers,
thereby increasing the competitive alternatives available to
them. Maintenance of a national trailer pool available to meet
the competitive needs of smaller shippers is an essential element
of the national transportation policy. Finally, Board regulation
would advance the goal of 49 U.S.C. 10101(12) insofar as it would
prohibit the Railroad’s from using their market power to force
“ralil controlled” trailers such as that of WTL off the rails.

The railroad’s abrupt termination of its Trailer Use Agreement
with WTL - aimed at eliminating one of the few remaining
providers of rail controlled trailers -- cries out for STB
regulation to stop past and prevent future abuses.

Moreover, the actions by the Railroads in unilaterally
withdrawing from the business of handling “rail controlled”
trailers undermines the predicates upon which the ICC originally
granted the TOFC/COFC exemption in 1982, namely limited impact
and no opportunity for abuse of captive shippers. As WTL’s
Richard Lombardo explains in his verified statement appended to
the Declaratory Petition, the Railroad’s actions will have a
major national impact. Mr. Lombardo predicts that approximately
30,000 of the 60,000 “rail controlled” trailers presently in use

will be withdrawn from service and that trailer-dependent



shippers will hoard the remaining units during the peak pre-

Christmas shipping season. Lombardo VS at 8-9. Furthermore, as
noted by Mr. Lombardo and supporting shippers,?' the elimination
of “rail controlled” trailers will force shippers to find more
expensive but unsatisfactory alternatives. Id. at 8.

The dispute before the Board is not a contract claim. It
involves the Railrocads’ ability to exclude WTL and a few other
providers of “rail controlled” equipment from participation in
the national transportation system and to deny small intermodal
customers the equipment WTL furnishes. WTL asks the Board to
find that the Railroads’ practice -- of terminating the Use
Agreements and refusing to handle WTL’s “rail controlled”
equipment except as private equipment -- are violations of their
obligation to furnish a safe and adequate supply of equipment
under 49 U.S.C. 11121 (a) (1) as well as an unreasonable practice
under 49 U.S.C. 10702(2) and 10704 (a) (1). WTL asks the Board to
order the Railroads to stop these practices.

In adopting the TOFC/COFC exemption, the former Interstate
Commerce Commission noted that it would “stand ready to monitor
the effects of the exemption to assure that continued regulation
is not needed. We believe that such after-the-fact evaluation is

what Congress intended.” TQOFC, supra, 364 I.C.C. at 733; cf.

Class Exemption-Acg. & Oper. Of R. Lines Under 49 U.S.C. 10901, 1

i Statements of San Andreas Fast Forwarding, Inc., and Alliance

Shippers, Inc., attached to Mr Lombardo’s statement.

9
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I.C.C. 810-11 (1985). While the ICC believed at the time that

there was overwhelming support for the TOFC exemption, it was
sufficiently wise to note, in its words, “the limitations on our
predictive powers.” TOFC at 733. Although WTL believes that the
TOFC exemption has been very beneficial overall, it also notes
that there have occasional abuses which the Board has the power
and the responsibility to remedy. These recent developments
represent just the sort of situation where the Board should act.
WTL has carefully researched pertinent precedents to find a
case in which the ICC or the Board has even consgsidered a similar
situation involving intermodal transportation. There is but one

precedent, American Rail Heritage, Ltd. D/B/A Crab Orchard &

Egyptian Railroad, et al (No. 40774, slip op. served June 16,

1995) .** While the Commission’s majority -- over the strong
dissent of Commissioner McDonald -- held that the Complainant
failed to meet the standards for revocation of an exemption, the
majority admonished the Class I railroads not to interpret this
decision as a license to begin making imprudent unilateral
decisions regarding the interchange of equipment with Class III
carriers. The Commission observed that it has an affirmative duty

to help to keep the playing field level between Class I and Class

12 That case involved CSX’'s cancellation of its Trailer Interchange

Agreement (essentially a trailer use agreement) with the complaining railroads
and refusal to either accept loaded TOFC trailers and/or pay compensation for
their use. After complainants initially challenged CSX’s practices under 49
U.s.C. 10101a(13), 11101, 11121, 11122, 10703, 10741, and 10742, alleging
undue concentration of market power, they amended their complaint adding a
request to revoke the TOFC exemption in order to grant relief.

10




III carriers, and that it will take action, when appropriate, to

fulfill that obligation. Indeed, it may be that someone, in the
future, will demonstrate, that the TOFC/COFC exemption should be
revoked altogether, in part, so that their suppliers and users can
require the interchange of intermodal equipment.

WTL believes that this matter presents such a case for STB
action. The Board should partially revoke the TOFC/COFC exemption
to allow this dispute to be heard on its merits.

CONCLUSION

Wherefore, WTL requests that the Board grant its request for
partial revocation of the TOFC exemption in order to consider and
grant its Declaratory Request.

Respectfully submitted,

n D. Heffner
John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800
Washington, D.C. 20036
202-263-4180

Counsel for WTL Rail Corporation

May 4, 2005
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CERTIFICATE OF SERVICE

I, John D. Heffner, certify that a copy of the
Petition for Partial Revocation of Exemption and Petition
for Declaratory and Interim Relief of WTL Rail Corporation
was served on May 5, 2005 to the following by first-class
mail :

Edward Zajac

Burlington Northern & Santa Fe Railway Co.
P.O. Box 961056

Fort Worth, TX 76161-0056

Norfolk Southern Railway
3 Commercial Place
Norfolk, VA 23510

John P. Smith

Union Pacific Railroad
1400 Douglas Street
STOP 1160

Omaha, NE 68179-1160

Mike Leveille

Canadian Pacific Railway

1290 Central Parkway W, Suite 600
Mississauga, ON

L5C 4R3

Adam Rodrey

Kansas City Railway

427 West 12™" Street

Kansas City, Missouri 6405

G Jy—

&bhn D. Heffner
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket NO. 420092

WTL RAIL CORPORATION

PETITION FOR
DECLARATORY AND INTERIM RELIEF

INTRODUCTION

Pursuant to 5 U.S.C. 554 (e), 49 U.S.C. 721(b) (1), and 49
U.S.C. 721(b) (4), Petitioner WTL Rail Corporation (hereafter
“WTL” ), seeks (1) an order initiating a proceeding under 49
U.S.C. 11121 (a) (1) with the Board to hold a hearing; (2) a
declaratory ruling that certain practices of five Class I
railroads (hereafter identified as “the Railroads”)' violate 49
U.S.C. 11121 (a) (1) and are unreasonable practices under 49 U.S.C.
10702 (2) and 10704 (a) (1); (3) a “housekeeping” stay during the
pendency of these proceedings requiring the Railroads to maintain
their presently effective relationships with WTL; (4) an order
permanently enjoining the Railroads from violating these
provisions; and (5) an order granting such other relief as may be
just and reasonable.

Contemporaneously with the filing of this Petition, WTL also

petitions for partial revocation of the exemption from regulation

1

Norfolk Southern Corporation (“NS”), Union Pacific Railroad
Company (“UP”), Burlington Northern And Sante Fe Railway Company ("“BNSF”),
Canadian Pacific Railway (“CP”), and Kansas City Southern Railway (“KCS5”).

1




from the provisions of Subtitle IV of Title 49 of the U.S. Code,

originally granted in Ex Parte No. 230 (Sub-No. 5), Improvement

of TOFC/COFC Requlation, 364 I.C.C. 731 (1981) (hereafter cited as

TOFC) . In support of this Petition, WTL submits the verified
statements of its Pregident, Richard Lombardo, and its expert
witness, John Robinson.

STATEMENT OF FACTS

WTL is a small, closely-held Delaware corpcration with
offices in the Chicago suburb of Palos Heights, IL. It is in the
business of renting truck trailers to railroads to facilitate the
movement of truck-oriented freight by rail, a type of intermodal
transportation known as trailer-on-flat-car (“TOFC”) service.

WTL presently owns or leases a fleet of over 1,500 48' TOFC
trailers?® which it furnishes to railroads for use in common
carrier service under a type of agreement known as a “Trailer Use
Agreement.” WTL has a Trailer Use Agreement with each of the
major railroads serving the country. To the extent that WTL's
Trailer Use Agreement does not address specific operating issues
with WTL’s contracting railroads, it incorporates provisions from
the Code of Trailer and Container Service and Reporting Rules and

the Intermodal Interchange Rules of the Association of American

: The AAR Rules provide for two types of railroad trailers, “rail

controlled trailers” such as those operated by WTL and “private trailers” such
as those operated by motor carriers and express companies. Lombardo V.S5. at
2-3.



Railroads (“AAR”).? Lombardo V.S. at 1-2. WTL is the same party
that filed a Petition for Partial Revocation and a Petition for
Declaratory Relief against CSX Transportation, Inc. (“C8X"), on
December 14, 2004.%° These proceedings are the subject of ongoing
settlement discussions with CSX and are not related to this
proceeding. This proceeding does not involve the facts and
circumstances of the CSX proceeding. WTL does not anticipate
that CSX will become a party to this proceeding.

In his verified statement, Mr. Lombardo describes the long
standing relationship that WTL has had with each of the seven
Class I railroads® whereby WTL provides trailers for their use
pursuant to a Trailer Use Agreement;® that the Trailer Use
Agreement and the AAR Rules spell out the responsibilities of the
parties; that the Railroads have notified’” WTL and other parties
of their intention to terminate those agreements on 30 days’
notice with the result that WTL’s equipment will be handled as
“private” trailers instead of as “rail controlled” trailers; and

that the Railroads’ termination of these agreements and refusal

Collectively called “the AAR Rules.”

4 The Board docketed those proceedings as Ex Parte No. 230, Sub-No.

8 and Finance Docket No. 42090, respectively.

5 WTL has agreements with CSX Transportation and Canadian National

Railway (CN”) as well as the Railrocads identified here.

6 Copies of the current Trailer Use Agreements are attached hereto

as Exhibits A-E.

7 . . .
Copies of emails, letters, or press releases from the Railroads

are attached as Exhibits F-J.
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to utilize trailers owned or controlled by WTL or other providers
as part of their common carrier trailer fleet undermines their
obligation to furnish shippers with safe and adequate car service
under 49 U.S.C. 11121 (a) (1). Lombardo V.S. at 1-3; 6-9. This
case illustrates not only the continuing erosion of the common
carrier obligation of railroads but the need for the Board to
reassert its regulatory jurisdiction where market forces are
insufficient to protect consumers against the abusive practices
of large railroad oligopolies.

WTL seeks a declaratory ruling that the Railroads’ proposed
termination of the Trailer Use Agreements and refusal to handle
the subject trailers as “rail controlled” in common carrier
service constitutes violations of the car service provisionsg of
49 U.5.C. 11121 (a) (1) as well as unreasonable practices under 49
U.5.C. 10702(2) and 10704 (a) (1) . WTL asks the Board to issue (1)
an order initiating a proceeding and holding a hearing under 49
U.S.C. 11121(a) (1), (2) a declaratory ruling that certain
practices of the Railroads violate 49 U.S.C. 11121 (a) (1) and
constitute unreasonable practices under 49 U.S.C. 10702 (2) and
10704 (a) (1) and finding that the Railroads must continue handling
WIL's trailers as “rail controlled” in keeping with their common
carrier obligation to furnish safe and adequate car service under
49 U.S5.C. 11121(a) (1); (3) a “housekeeping” stay to maintain the

status quo of the relationships between the Railroads and WTL




during the pendency of these proceedings; (4) an order

permanently enjoining the Railroads from violating these

provisions; and (5) an order granting such other relief as may be

just and reasonable.

QUESTIONS PRESENTED

This proceeding presents the following novel questions

involving TOFC transportation:

1)

Do the simultaneous actions of the Railroads
withdrawing from handling trailers as “rail controlled”
violate their statutory common carrier duty under 49
U.S.C. 11121 (a) (1) to provide “safe and adequate car
service” and “establish, observe, and enforce
reasonable rules and practices on car service”
including facilities and equipment and constitute
unreasonable practices in violation of 49 U.s.cC.

10702 (2) and 10704 (a) (1)?

If the Board concludes that the Railroads’ actions
violate the statute, does the Board have the power to
order them to cease and desist by granting temporary
relief during the pendency of these proceedings through
a “housekeeping” stay and permanent relief to enjoin

their actions?




DISCUSSION

1. Do the simultaneous actions of the Railroads
withdrawing from handling trailers as “rail controlled”
violate their statutory common carrier duty under 49
U.s.C. 11121(a) (1) to provide “safe and adequate car
service” and “establish, observe, and enforce
reasonable rules and practices on car service”
including facilities and equipment and constitute
unreasonable practices in violation of 49 U.S.C.
10702(2) and 10704 (a) (1)?

The simultaneous withdrawal of the Railroads from utilizing
“rail controlled” trailers as part of their equipment fleet in
favor of handling customer-provided “private” trailers violates
their statutory car service obligation. The subject dispute
began with WTL’s receipt of a BNSF Marketing News release, dated
April 18, 2005, along with a letter dated April 15, 2005,
terminating the BNSF/WTL September 1, 2000, Equipment Use
Agreement. BNSF’'s press release characterized its action as a
“"transitioning” out of managing rail trailers so it could focus
its attention on its “core” business of providing line haul
service. The release announced that it would treat the
heretofore “rail controlled” BMDZ and WTLZ-marked trailers as
“private” units, effective May 18, 2005, and effective in June
and July 2005 with certain other units. See, Lombardo V.S. at 6-
7; Ex F. BNSF’'s actions unleashed a virtual “tsunami” of actions
adversely affecting WTL and the few other providers of “rail

controlled” trailers. Right on the heels of that announcement,
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on April 20, 2005, an NS Intermodal News announcement declared
that trailers bearing BMDZ and WTLZ designations would be treated
as “private” trailers effective May 20, 2005, with trailers
bearing REDZ, REAZ, and RXXZ markings to follow during the next
couple of months. Lombardo V.S. at 7; Ex G. Announcements and
cancellation notices from UP, KCS, and CP followed in rapid
succession, leaving CSX and CN as the only railroads continuing
to handle WTL and other marked trailers as “rail controlled.”®
Although each of these actions appears to have been taken
individually, they have had a domino effect on the shipping
public as Mr. Lombardo explains in his statement. Lombardo V.S.
at 6; see also, verified statement of John Robinson at 2-3.
Thus, when one railroad in the national chain chooses to opt out
of a particular line of business or equipment that moves over
multiple carriers, the connecting carriers have little choice but
to take similar action. Id., Lombardo V.S.; Robinson V.S. So
what might otherwise be an action of a more limited scope quickly
ripples throughout the industry.

As relevant, 49 U.S.C. 11121 (a) (1) states:

A rail carrier providing transportation

subject to the jurisdiction of the Board under

this part shall furnish safe and adequate car

service and establish, observe, and enforce

reasonable rules and practices on car service.

The Board may require a rail carrier to provide
facilities and equipment that are reasonably

8 Each of these announcements and letters is attached to Mr.

Lombardo’s statement.
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necessary to furnish safe and adequate car service

if the Board decides that the rail carrier has

materially failed to furnish that service. The

Board may begin a proceeding under this paragraph

when an interested person files an application

with it. The Board may act only after a hearing

on the record...

The STB should not interpret the paucity of recent
precedents relating to the car supply obligations of railroads as
any indication that it is powerless to act in the instant
proceeding. This case presents an important policy issue
requiring the Board’s intervention: The continual erosion of the
common carrier obligations of the Nation’s railroads. During the
past few decades, the ICC and now the STB have witnessed the
continued “dumbing down” of this crucial industry and its
infrastructure. Citing reasons as varied as unfair competition,
financial pressures, and tight capacity, the Nation’s railroads
have shed passenger service, branch lines, express traffic, less-
than-car load freight, yards and shops, multi-track mainlines,
secondary lines, specific types of rail cars, and now common
carrier TOFC service. While some of these changes may have been
necessary, one begins to wonder if the industry is casually
evolving into a mode that just transports specified products for
a few favored customers rather than for the public at large. So
long as the concepts of “common carriage” and the “public

convenience and necessity” remain on the books, doesn’t the Board

have an obligation to enforce the implementing provisions? If




the Class I railroads are to be relieved of their common carrier
obligation, that is a matter more appropriate for the Congress’
attention.

That being said, a review of recent - albeit limited - case
law involving sections 11121(a) (1), 10702(2), and 10704 (a) (1)
suggests that the Board has the power and the duty to act in
cases involving claims, whether couched in terms of car service
Oor unreasonable practices, involving rail car unavailability.

See, Shippers Committee v. Ann Arbor Railroad Co., 5 I.C.c.2d

856, 863 (1989) (hereafter SCOT-5) aff’d sub nom. Shippers

Committee, OT-5 v. ICC, 968 F.2d 75 (D.C. Cir. 1992), and other

cases cited in Grain Land Coop v. Canadian Pacific Limited, et

al, STB Docket No. 41687, decision served Dec. 8, 1999.
Moreover, the former Interstate Commerce Commission held as
recently as 1994 that the actions of a railroad unilaterally

foisting some of its car supply responsibilities onto its

shippers is a violation of section 111121 (a) (1). Liability for

Contaminated Covered Hopper Cars, 10 I.C.C.2d 154, 163

(1994) (hereafter Liability for Contaminated Covered Hoppers) .

The Railroads’ decision to withdraw from the business of
providing “rail controlled” equipment for shippers by canceling
Trailer Use Agreements with WTL and other providers has
jeopardized their ability to fulfill their car service

obligations under 49 U.S.C. 11121 (a) (1), adversely affecting the

9




needs of its shippers. Section 11121 (a) (1) requires a rail
carrier “to furnish safe and adequate car service and establish,
observe, and enforce reasonable rules and practices on car
service.” Section 11121 (a) (1) specifically authorizes the Board
“to require a rail carrier to provide facilities and equipment
that are reasonably necessary to furnish safe and adequate
service if the Board decides that a rail carrier has materially
failed to furnish that service.” Section 11121 (a) (1), requiring
railroads to furnish safe and adequate car service, refers to

“locomotive, freight car, or other vehicle [emphasis supplied]

and the ICCTA’s definitions indicate that “car service” includes
“other vehicles and special types of equipment used in the
transportation of property by a rail carrier.” 49 U.S.C.
10101(2).

Indeed, there is no question that the Board has jurisdiction
over trailers generally and WTL’s trailers in particular. Cf.

G&T Terminal Packaging Co. v. Consolidated Rail Corp., 830 F.2d

1230, 1235 (3d Cir. 1987) (the agency retains jurisdiction to deal
with exempted transportation as it can revoke an exemption at any
time). “Trailers” are within the ambit of property identified in
the I.C.C. Termination Act (“ICCTA”) constituting a “railroad.”®
Trailers fall within the universe of equipment that can be the

subject of an equipment recordation at the Board. See, 49 U.S.C.

? “"Railroad” includes “a bridge, car float, lighter, ferry, and

intermodal equipment used by or in connection with a railroad.” 49 U.S.C.
10102 (6) (A) .
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11301.*° The ICC has explicitly stated that “trailer service” is
included in the scope of the TOFC deregulation. See discussion

in Crab Orchard, infra. (where the ICC ruled that TOFC service

was exempted from all [emphasis supplied] provisions of the
Interstate Commerce Act).

WTL's Richard Lombardo has testified at length as to how the
nation’s trailer pool has been shrinking over the years to the
point that its future existence is in doubt. Lombardo V.S. at 5-
6; Robinson V.S. at 5. Moreover, WIL's supporting shippers have
submitted letters stating that they need the trailers furnished
by companies like WTL to meet their transportation needs. See
shipper letters of San Andreas Fast Forwarding, Inc., and
Alliance Shippers, Inc., appended to Mr. Lombardo’s statement.
Absent action by the Board here, the Railroads will no longer
furnish “rail controlled” trailers to meet continuing customer
demand in violation of their statutory car (trailer) supply duty.
Robinson V.S. at 4, 6.

The Railroads’ actions likewise constitute unreasonable

practices under 49 U.S.C. 10702(2) and 10704 (a) (1) .

Section 10702 (2) states:

A rail carrier providing transportation or service
subject to the jurisdiction of the Board under this
part shall establish reasonable-

10 49 U.S.C. 11301 refers to recordation of various types of leases

and encumbrances on “vessels, railroad cars, locomotives, or other rolling
stock or accessories used on such vessels, railroad cars, locomotives, or
other rolling stock .... intended for a use related interstate commerce.”
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(2) rules and practices on matters related to that
transportation or service.

And section 10704 (a) (1) adds as relevant:
When the Board, after a full hearing, decides
that a classification, rule, or practice of that
carrier, does or will wviclate this part, the Board
may prescribe the maximum rate, classification, rule,
or practice to be followed. The Board may order the
carrier to stop the violation.

The statute (and presumably the cases) do not specifically
define the term “unreasonable practice.” Rather, the Board’s
predecessor, the Interstate Commerce Commission (“the ICC”), has
said that it must review a carrier’s actions according to the
congressional directions embodied in the various relevant

provisions of the Act to see whether they constitute

“unreasonable practices.” See, Liability for Contaminated

Covered Hoppers at 168; SCOT-5 at 863. While WTL’s research has

not identified any agency decision holding that cancellation of
any form of trailer use agreement is a statutory violation, SCOT-
5 suggests that it might be an abuse of market power under
certain circumstances.'’ Furthermore, the ICC has also found
that a railroad’s attempt to shift its common carrier car supply
duties to its customers is an unreasonable practice. Liability

for Contaminated Covered Hoppers at 168.

H There the ICC held that the railrocad’s refusal to enter into OT-5

agreements was “not a per se abuse of market power” but it, nevertheless,
ordered the railroads to enter into agreements to assure shippers of car
availability when carrier cars would be unavailable. Id. At 870.
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The Railroads’ actions here constitute an egregious

violation of the country’s rail transportation policy as

articulated in 49 U.S.C. 10101. As relevant, those policies

include:

to allow, to the maximum extent possible, competition
and the demand for services to establish reasonable
rates for transportation by rail, sec. 10101 (1) ;

to ensure the development and continuation of a sound
rail transportation system with effective competition
among rail carriers and with other modes, to meet the
needs of the public and the national defense, sec.
10101 (4) ;

to foster sound economic conditions in transportation
and to ensure effective competition and coordination
between rail carriers and other modes, 10101(5); and
To operate transportation facilities and equipment
without detriment to the public health and safety, 49
U.s.C. 10101(8); and

to prohibit predatory pricing and practices, to avoid
undue concentrations of market power, and to prohibit

unlawful discrimination, 49 U.S.C. 10101(12).

To the extent that the Board allows the Railroads to cancel

Trailer Use Agreements and cease providing “rail controlled”

trailers as part of their equipment fleet, the public interest is

13




subverted and the statutory rail transportation goals go unmet.
More specifically, the Board is depriving a segment of the
shipping public, the smaller shippers, the option of using common
carrier intermodal rail service by forcing them to use either
containers or for-hire trucking or to provide their own trailers
as “private” equipment, thus eliminating a competitive
alternative contrary to several of the goals cited above.
Lombardo V.S. at 5-6, 9.

Furthermore, as John Robinson points out in his statement
nothing in the Code of Trailer Service Rules permits railroads to
unilaterally decide they can no longer recognize certain “rail
controlled” reporting marks, effectively turning these trailers
into private equipment. Robinson V.S. at 3. To the extent that
the AAR and its member railroads are unwilling or unable to
police railroads’ compliance with the Trailer Service Rules, it
is incumbent upon the Board to do so to protect the shipping
public. Robinson V.S. at 5. And the former I.C.C. has
recognized that it is the agency’s duty to enforce rules adopted
by the railroad industry involving car hire and related issues.

Rules for Car-Hire Settlement, 160 I.C.C. 369, 376, 444 (1930).

As WTL notes in the accompanying Petition for Revocation,
there are almost no reported regulatory cases involving
intermodal transportation or TOFC equipment. In fact, the only

agency precedent on point is No. 40774, American Rail Heritage,
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Ltd. D/B/A Crab Orchard & Egyptian Railroad, et al (slip op.),

served June 16, 1995, hereafter cited as Crab Orchard) (where the

ICC stated that TOFC service was exempted from all [emphasis
supplied] provisions of the Interstate Commerce Act). That case
involved CSX’s cancellation of its Trailer Use Agreements with
the complaining railroads and its refusal to either accept loaded
TOFC trailers and/or pay compensation for their use. The ICC
(Commissioner McDonald dissenting) never addressed the issue of
whether CSX’s cancellation of the trailer interchange agreements
violated the statute as unreasonable practices under the present
sections 10702 (2) and 10704 (a) (1) as well as a violation of the
car service provisions of section 11121 (a) (1) because it found
that the Complainants had failed to meet the statutory standards
for revocation of the TOFC exemption. However, the majority’s
statement -
In reaching this conclusion [not to grant

complainant’s request for relief], we do not want

class I carriers to interpret what we do here today

as a license to begin making imprudent unilateral

decisions regarding the interchange of equipment

with class III carriers. The Commission has an

affirmative duty to help keep the playing field

level between class I and class III carriers, and

we will take action, when appropriate, to fulfill

that obligation. Indeed, it may be that someone,

in the future, will demonstrate that TOQFC/COFC

Exemption should be revoked in part, so that we can
regulate the interchange of intermodal equipment -

suggests that there are circumstances when the Board might view

the cancellation of an agreement for interchange (or a use
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agreement) of a trailer as a violation of one of more provisions

of the ICCTA. Id. at 5.
While WTL agrees with Commissioner McDonald’s conclusion

that CSX’s behavior in the Crab Orchard presented a clear case of

market abuse, this petition presents an even stronger example.
In 1995, CSX was one of three major eastern railroads and one of
about ten major Class I railroads. Today there are just two
major eastern railroads and seven major national railroads. The
decision by one carrier to terminate its Trailer Use Agreement
spawned actions by four other carriers canceling their agreements
and refusing to handle trailers except as “privates.” Thus, the
actions of the Railroads effectively deny customers intermodal
rail access to the entire national rail network without any sort
of regulatory review and approval.

Moreover, as noted by Mri Lombardo and the supporting

1

2 the elimination of rail controlled trailers will

shippers,?
force shippers to find more expensive but unsatisfactory
alternatives. Thus WTL’s trailers are captive to a rail system
that will not accept them and are also unacceptable to motor
carriers that want to handle the longer 53' units that are
rejected by some railroads. This factual scenario is exactly the
situation which Commissioner McDonald depicted and described in

Crab Orchard as worthy of relief by the ICC. But industry

12

Statements of San Andreas Fast Forwarding, Inc., and Alliance
Shippers, Inc., attached to Mr. Lombardo’s statement.
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developments between 1995 and the present in terms of the

increased marketing power and gateway restrictions concentrated
in a handful of major railroads and the continued shrinkage of
the trailer fleet warrant the relief sought in but denied by the

ICC majority in Crab Qrchard.

2. If the Board concludes that the Railroads’ actions
violate the statute, does the Board have the power to
order them to cease and desist from further violations
of the statute by injunction or otherwise?

Should the Board find that the Railroads’ practices violate
the ICCTA, there is no question but that the agency has the power
to act through issuance of a cease and desist order. SCOT-5,
supra at 579 (where the ICC ordered railroads to cease and desist

from denying OT-5 approvals except as noted therein); Buckeye

Cellulose Corp. v. L& R.R. Co., 1 I.C.C.2d 767, 771 (1985) (“upon

finding that a practice is unreasonable, we may order the carrier

to stop the violation”); and APL Land Transport Services, Inc. V.

The Burlington Northern And Santa Fe Railway Company, STB Docket

No. 42003, served July 14, 1999 (STB ordered BNSF to cease and
desist from violating a tariff requirement for returning APL's
double stack cars).

Once the Board grants WTL’s partial revocation of the TOFC
exemption and determines that the Railroads have violated the
statute, the Board has the power and the obligation to take

appropriate action. Cf. STB FD No. 33989, Pejepscot Industrial
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Parks, Inc. d/b/a Grimmel Industries-Petition for Declaratory

Order at 6-8 (slip op., served May 15, 2003) (where the Board
ordered the railroad to provide the shipper with common carrier
rates and service during the period before the commodity
exemption became effective).

Pending the conclusion of its proceeding, the Board has
adopted the practice of imposing what it calls a “housekeeping”

stay to allow it to consider the issues presented without a

change of the status quo. The Burlington Northern And Santa Fe

Railway Company - Acquisition And Operation Exemption - State of

South Dakota, STB FD No. 34645, decision served December 29,

2004. WTL’'s Petitions present the need for such a housekeeping
stay. By the time the Board is able to consider and rule upon
WTL's requests, the agreement cancellations would have occurred
taking the “rail controlled” trailers out of service.

Section 721 (b) (4) of the ICCTA, 49 U.S.C. 721 (b) (4)
specifically grants the Board the authority to “issue an
appropriate order” when necessary to prevent “irreparable harm.”
The harm that would befall WTL and the small shippers which use
its trailers in railroad TOFC service militates in favor of the
Board’s entry of a housekeeping stay to maintain the status quo
pending the outcome of this proceeding. To obtain such relief,
the movant must satisfy the four part test articulated in

Washington Metropolitan Area Transit Comm’n v. Holiday Tours, 559
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F.2d 841, 843 (D.C. Cir. 1977): (1) a substantial likelihood of
success on the merits; (2) irreparable harm in the absence of the
requested relief; (3) issuance of the order will not
substantially harm other parties; and (4) granting the relief is
in the public interest.

Based upon past relevant precedent, there is a substantial
likelihood that the Board would partially revoke the TOFC

exemption to consider WTL’s declaratory request. See, Granite

State Concrete Co., Inc., et al v. Boston And Maine Corporation

(STB Docket No. 42083, slip op. at 7-8, served September 15,
2003) (where the Board partially revoked a commodity exemption on
its own motion in order to consider complainants’ request that
the defendant railroad breached its duty to provide common
carrier rail service or committed unreasonable practices).
Moreover, once the Board initiates a proceeding holding a hearing
and applying pertinent rail car supply precedent, there is a
substantial likelihood that it would rule on the merits for WTL.
Indeed, WTL believes that its petition presents the sort

situation similar to that in Crab Orchard calling for Board

intervention. Testimony from WTL witnesses Lombardo and Robinson
depict the irreparable harm the public will suffer absent Board
action. See Lombardo V.S. at 5, 9; Robinson V.S. at 2, 4.
Issuance of a cease and desist order enjoining, temporarily and

permanently, Railroads’ proposed actions will not harm any
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parties as it will merely maintain the status quo. Finally,

WTL’s Petition presents serious public interest issues concerning
the scope and the very continuation of the common carrier
obligation of class I railroads, a topic worthy of in-depth Board
analysis as well as legislative consideration.

PROCEDURAL SCHEDULE

Accordingly, WTL requests that the Board act promptly to
solicit public comment in connection with its Petition for
Declaratory Relief. It proposes the following schedule:

Filing: Due:

Petition for Declaratory Relief Filed at STB Day 0

Petitioner’s evidence, supplemental argument due Day 40

Respondent’s reply evidence and argument due Day 70

Petitioner’s rebuttal due Day 100

Board decision issued Day 180
CONCLUSION

Wherefor, WTL requests that the Board initiate a proceeding
for a declaratory order under 5 U.S.C. 554 (e), 49 U.S.C. 721, and
49 U.S.C. 721(b) (4). WTL seeks a declaratory ruling that the
Railroads’ proposed termination of the Trailer Use Agreements and
refusal to handle the subject trailers as “rail controlled” in

common carrier service constitutes a violation of the car service
20
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provisions of 49 U.S.C. 11121(a) (1) as well as an unreasonable
practice under 49 U.S.C. 10702(2) and 10704 (a) (1). WTL asks the
Board to issue (1) an order initiating a proceeding and holding a
hearing under 49 U.S.C. 11121(a) (1), (2) a declaratory ruling
that certain practices of the Railroads violate 49 U.S.C.
11121 (a) (1) and constitute unreascnable practices under 49 U.S.C.
10702 (2) and 10704 (a) (1) and finding that the Railroads must
continue handling WTL’s trailers as “rail controlled” in keeping
with their common carrier obligation to furnish safe and adequate
car service under 49 U.S.C. 11121; (3) a “housekeeping” stay
maintaining the status quo during the pendency of these
proceedings; (4) an order permanently enjoining the Railroads
from violating these provisions; and (5) an order granting such
other relief as may be just and reasonable.

Regpectively submitted,

John D. Heffner, PLLC
19520 N Street, N.W.
Suite 800

Washington, D.C. 20036
202-263-4180

Counsel for WTL Rail Corporation

Dated: May 4, 2005
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VERIFIED STATEMENT OF RICHARD M. LOMBARDO

PRESIDENT, WTL RAIL CORPORATION

My name is Richard M. Lombardo. I am President of WTL Rail Corpg \@\Nﬂ\_
t

and the following is my verified statement of facts supporting WTL’s Ptition for Partial
Revocation of the TOFC/COFC Exemption and Petition for Declaratory and Interim

Relief.

?\X m%\aareer over forty-two years ago in 1963 with the Rock Island

ad, in Chicago, IL. Over this time I held numerous management positions in
Transportation — Fleet Management, Marketing — Equipment Analysis, Intermodal
Marketing and Operations, Industrial Development and Car Accounting. During that
time and to the present, my primary background has been and still is in the fields of
equipment management and car service. In 1992 I started WTL, after leaving my former
position as Assistant Vice President — Equipment Management with the lowa Interstate

Railroad.

As WTL’s Petitions for Partial Revocation of Exemption and Declaratory Relief note,
WTL is a small, close Waware corporation with offices in the Chicago suburb of
Palos He@%&x -Tailroad entity engaged in the business of renting truck trailers
to railroads to fulfill their obligation for supplying the public with trailers for the
movement of truck-oriented freight by rail, a type of intermodal transportation known as
trailer-on-flat-car service (“TOFC”) service. WTL presently owns or leases a fleet of

over 950 48’ TOFC trailers' that it furnishes to railroads to meet their common carrier

trailer service obligation to shippers under a commonly accepted type of agreement

! Most of these trailers were previously used by trucking companies in “over-the-road service.”



known as a “Trailer Use Agreement.” WTL has a Trailer Use Agreement with each of

the major railroads serving the country.

To better understand the complexities of WTL’s Petitions, it is important to explain
certain specific trailer use distinctions. As a general matter, the Association of American
Railroads (“AAR?”), the railroad industry trade association, maintains a series of rules
governing the use and maintenance of different types of railroad equipment. Insofar as
intermodal trailers are concerned, the AAR has two sets of relevant industry rules: first,
the Code of Trailer and Container Service and Reporting Rules and, second, the
Intermodal Interchange Rules (collectively “the AAR RULES”). To the extent that
WTL’s Trailer Use Agreement does not address specific operating issues with the
railroads with whom WTL contracts, it incorporates provisions from the AAR RULES.
A number of the industry’s car service-related rules have been incorporated in various
ICC Car Service directives from time to time, and should the current TOFC/COFC
exemption be partially revoked, similar action could be initiated by the Board with regard

to trailer service issues.

Under the AAR RULES, there are two basic types of trailers in use today. The first type
is known as a “rail-owned/controlled” trailer. It includes equipment owned or controlled
by railroads or non-railroad equipment providers such as WTL and furnished by a
railroad in common carrier service to meet, its obligation under car service and the trailer
needs of individual customers, frequently smaller shippers. The second type is called a

“private trailer.” It includes over-the-road trailers owned by trucking companies or



express carriers such as United Parcel Service. These trailers are used to meet the needs

of those carriers and their customers, not the needs of the railroad’s customers.

The handling of “rail-owned/controlled” trailers is governed by the AAR RULES. These
rules provide for the equal treatment and collective participation in a national non-
restricted use, single common public pool (POOL).> WTL satisfied its AAR
requirements in 1992 for assignment of reporting marks designating its trailers as “rail-
controlled” for this Classification and exclusive use by railroads. The principal distinction
between “rail-owned/controlled” and private over-the-road trailers for the purpose of
these proceedings 1s two-fold. Under the Trailer Use Agreements and the AAR RULES,
railroads are (1) entitled to use a “rail owned/controlled” trailer in common carrier
service as if it is their own or return such trailer via reverse route or to the owner (this is
known as “trailer service”); (2) responsible for paying trailer providers such as WTL
compensation for the short term use of a trailer (this is known as “trailer hire” or a “‘trailer
use charge”); and (3) responsible for performing running repairs at owner’s expense and
repairing or reimbursing owner for any damage incurred by a trailer while operating in a
railroad’s service or under its control. This type of service [the movement of “rail owned
/controlled trailers”] commands higher freight rates to compensate carriers for their
obligation to handle empty trailers. All of the above mirrors the handling structure of the
“Car Service” rules for general-purpose railcars. Conversely, railroads handle private
trailers move under contract. As with privately marked railcars, railroads do not pay a

private owner for the use of a trailer, are not free to use a private trailer to meet their

WTL distinguishes an equipment pool from a pooling of traffic or revenues subject to the approval
requirements of 49 U.S.C. 11323.




common carrier obligation to furnish equipment to shippers, and are not responsible to

the equipment owner for performing or reimbursing for owner repairs.

At the time the former Interstate Commerce Commission (ICC) deregulated
TOFC/COFC service in 1981, the trailer POOL totaled® 117,000 trailers owned by forty-
eight participating Class I, II and III railroads and a handful of “rail-controlled” providers
similar to WTL. As a result of the ICC’s TOFC exemption, it became necessary for the
parties owning or controlling trailers (railroads and non-railroad providers) to negotiate
with the trailer users, the railroads, an agreement [“the Trailer Use Agreement” identified
previously] for compensation for trailer use, charges for trailer repairs and damages and
settlements for trailer casualties. By 1991, the year before I started WTL, the national
pool totaled 95,000 trailers, with annual originated trailer loadings of 3 million. At that
time twenty railroads owned or controlled 40% of the “rail owned /controlled” equipment
fleet and nine nonrailroad entities owned or controlled the remaining 60%.* Since 1991,
Class I railroads have shifted their intermodal equipment focus from owning trailers to
investing in fleets of domestic containers and relying primarily on “rail-controlled” trailer
providers to meet their on-line common carrier trailer obligations. Today, the national
level of pool trailer ownership is considerably smaller in both size and ownership, for a
reported total of only 55,000 pool trailers, contributing to only one half of the 2.7 million
annual originated trailer loads estimated for 2004. Only one Class I railroad (the

Burlington Northern And Santa Fe Railway Company) reports ownership of trailers

} Source Official Intermodal Equipment Register, Section D-1, Railroad Trailer/Container

Equipment Summary.
¢ I have included in the “rail-controlled percentage,” trailers owned by certain Class III railroads
which function primarily as trailer providers and not as users (i.e. carriers).



(5,000 trailers) but has recently announced retiring their fleet. Two major “rail-

controlled” providers, XTRA and TIP, report 73% or 44,000 of the pool trailers, and
WTL and two Class III railroad providers (the Kankakee, Beaverville & Southern
Railroad and the Vermont Railway) collectively report 6,000 trailers. Given the current
age and lifespan of many “rail-owned/controlled” trailers and the fact that no new 53’
units are being allowed to replace retiring units, the trailer pool utilized by small shippers
is in danger of shrinking in the next few years to the point where railroads will no longer
be able to provide sufficient trailers to meet normal existing demand. Additionally,
railroads are rapidly discontinuing or totally eliminating established trailer routes.
Because of such practices, shippers that seek to utilize common carriers to move their
product are being forced to forego the use of these trailers and will, in turn, be forced to
pay a premium for other slower and or more expensive transportation alternatives (i.e.
using truck-load and less-than-truckload motor common carriers, motor contract carriers,
and setting up private trucking operations). Such a result would be contrary to the
national transportation policy from the twin perspectives of energy conservation and

adverse environmental impacts.

The facts leading to the present emergency are as follows.

On April 13, 2005 Mr. Ed Zajac, Assistant Vice President Intermodal Equipment

Burlington Northern Santa Fe Railway Company (BNSF) called to advise that BNSF

5 The Official Intermodal Equipment Register "Section D-1 "Railroad Trailer/Container Equipment
Summary.



would be serving a thirty day notice of cancellation on April 18" to our September 1,

2000 WTL’s Trailer Use Agreement along with similar cancellations to other “rail-
controlled” trailer owners. His reasons followed the same outline as published in the
BNSF April 18, 2005 “Marketing News” letter to their customers (attached to this
statement as Exhibit F-1). Mr. Zajac described BNSF’s timetable for “transitioning” out
of rail-controlled trailers. He stated WTL’s trailers would be accepted as private trailers
by the BNSF assuming a.) there would be adequate remarketing opportunities for these
“rail controlled” trailers and b.) that BNSF has the ‘authority” to redesignate a registered
rail-controlled trailer as a “private”. I informed him that BNSF’s action would be
harmful on a national scale by creating a “domino effect” of similar cancellations by
other Class 1’s, which in turn would destroy the operational integrity of the national
general-purpose trailer pool. Since this is also a Car Service issue, I asked if BNSF had
contacted the other Class 1’s to ascertain their intentions. He advised “no” on advice of
counsel. Second, I told him that WTL has a petition pending with the Surface
Transportation Board against another Class 1, involving among other issues, a
“threatened cancellation of WTL’s trailer use agreement as an unreasonable practice.
Third, I advised him that WTL’s trailers are captive to rail; and their presumption that
WTL or the other affected trailer owners or, for that matter, intermodal operating
companies or shippers, are competent to manage or have access to a national
infrastructure essential for managing a national trailer fleet is misguided. I said that this
1s the domain reserved for railroads and national motor carriers. Finally, I told him that
BNSF would be turning its back on its duty to provide common carrier TOFC services,

which could possibly jeopardize its tax exemptions (i.e. fuel tax and state tax



exemptions). He replied that BNSF common carrier TOFC activity has diminished
significantly over the years, in favor of private trailers, believing the disruptive impact
would be modest (on their line) and that this traffic would be absorbed by door to door
intermodal providers (Motor Carriers). I advised the reason common carrier TOFC
traffic has dropped off on the BNSF and other Class 1’s is through manipulation by
discontinuing rail TOFC routes and declining to accept 53’over the road standard length
trailers as replacements for the older 45° and 48’ rail trailers. On April 18,2005 WTL
received an official written notice of cancellation from the BNSF (attached here as Ex.

F-2).

As expected under AAR Trailer Service Rule 1, BNSF’s action immediately triggered
more cancellations, like a house of cards: first from the Norfolk Southern Railway (NS)
Web page Intermodal News letter dated April 20™ listing WTL reporting marks effective
May 20™ 20035, then official written notice dated April 27, 2005 from Mr. Lawrence R.
Fabits, Group Manager Intermodal Equipment, effective May 31, 2005. Mr. John P.
Smith, Director Intermodal Assets Union Pacific Railroad (UP) emailed its cancellation
notice also on April 20, 2005 to be effective May 21, 2005, with the hard copy received a
few days later. Mr. Mike Leveille, Intermodal Cube Planner, Canadian Pacific Railway
(CPRS) and Mr. Adam Rodery, Manager Intermodal Measurements, Kansas City
Southern (KCS) also acting in behalf of the Texas Mexican Railway (TexMex), sent

emails on April 25, 2005 serving 30-day notice of cancellation. Each of these notices is

attached as Exhibits F-1 through J. To date, only Canadian National (CN) and CSX




Intermodal (CSXI) continue to handle “rail controlled” trailers.” The reaction by the
other Class 1’s was by default. As the originating carrier, their railroad can’t risk being
caught with a loaded rail trailer, at an interchange point that neither the trailer owner is
set up to manage and the receiving carrier won’t accept in common carrier service.
Under the AAR Rules the originating carrier is liable for car hire if a trailer owner has no

use agreement with the connecting carrier.

Accordingly, during the initial period starting May 18, 2005 through July 15, 2005, all
Class 1 railroads (except for CSXI and CN) will no longer accept over 30,000 “rail-
controlled” trailers in interchange service. The affected equipment represents more than
50% of the entire existing national trailer pool, not just that of WTL. The severity of
these actions will create a national shortage of equipment of such magnitude as to have
substantial adverse effects on shippers. The remaining pool trailers will be inadequate to
handle sustain shippers needs. For the short term the non-barred trailers will either be
hoarded by a handful of customers or abandoned while shippers try to find other more

expensive but temporary means of transportation service. There is no surplus equipment

! CN in response to the BNSF and subsequent other Class 1’s actions is amending

its trailer use agreements so as not to be held responsible for car hire when interchanging
to another non-agreement carrier. CSXI plans to continue to provide common carrier
TOFC services, relying exclusively on “rail-controlled” trailers and operates its program
in a self-contained environment which they recently implemented in January 2005. This
has caused a hardship and disruption to the natural flow of pool trailers, but not to the
scale of this current action. It is indicative, however, to the attitude of separation of
services by various Class 1’s. CSXI is relying on an available “floating” supply source
drawing from the trailer pool to add trailers as demand rises and to terminate them as
demand drops. CSXI controls approximately 8000 to 10,000 rail trailers on line during
normal shipping periods, they will also be negatively affected by these cancellations, as
their contemplated trailer source dries up. Thus the adage that the party who controls the
equipment controls the freight, rates and customers becomes of paramount importance.



VERIFICATION

( z , being duly sworn according to law, hereby
deposes and states that (s)he is authorized to make the Verification, has

read the foregoing document, and knows the facts asserted therein are true

and accurate as stated, to the best of (her)his knowledge, information and

....... - in and for the City of

F?o&ob\é.k..é\)\&n the State of L\llnon S, thislR day ot JOQS.
Cw~’ﬁ6 oy Cook %M\N&

belief.

My Commission expires:

2 alon , LYNNE PIEROTH E

§  NOTARY PUBLIC - STATE OF LUNOIS ¢
3 MYCOMMISSION EXPIRES: 001207 ¢
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EQUIPMENT USE AGREEMENT

oS

The Burlington Northern and Santa Fe Railway Company (hereinafter "BNSF") proposes to
interchange equipment with WTL Rail Corporation - Intermodal, (hereinafter "WTL") in accordance with
this Agreement and the Schedules attached hereto, effective September 1, 2000. “Unit(s)" refers to the
trailers described in the artached schedules.

1. Equipment Use Charges

A. BNSF agrees to pay "unit use charges" for units bearing WTL reporting marks referenced in
attached schedule(s) while in BNSF's "possession,” and WTL agrees to pay BNSF "unit use
charges” for units bearing BNSF reporting marks referenced in attached schedule(s) while in
WTL's "possession.” “Unit use charges” shall be defined as the daily lease charge for units as
reflected in the then current schedule(s) to this Agreement. “Unit use charges” shall accrue
for every day during which one party's unit is in the other party's "possession.” “Possession”
shall be defined as a party having control of a unit at 12:01 a.m. of the day in question.

B. Each party must report unit usage to the unit owner within one month and ten days from the
last day of the month in which such usage occurred, including payment for units on hand at
the end of that month. When an addition which results from records subsequently received is
not reported to the unit owner within two months and ten days from the last day of the month
in which it is earned, the use charge rate applicable for such unreported usage shall be
increased ten (10) percent.

C. In the event one party tenders to the other for interchange a loaded or empty unit bearing
reporting marks of a third party for movement and if the receiving party has no equipment
use agreement with the owner of the unit, the receiving party shall nonetheless accept said
unit if the delivering party has an equipment use agreement with the owner and receiving
party agrees to assume responsibility for the unit while the unit 1s in the receiving party's
possession to the same extent as if the unit bore the reporting marks of the delivering party.
The receiving party shall, in such case, pay the delivering party use charges in accordance
with the preceding two subsections as if the unit bore the reporting marks of the delivering

party.

D. BNSF shall not be responsible for payment of “Unit use charges” for empty units bearng
WTL marks, when such units are held at any of the BNSF’ s facilities listed as relief locations
in the attached schedules. BNSF shall be entitled to reclaim against WTL and WTL shall
credit or pay to BNSF, any usc charges which may be assessed against BNSF in violation of
the foregoing sentence.

E. BNSF shall report to WTL receipt of each empty unit bearing the foregoing reporting marks
at any of the BNSF’s facilities listed as relief locations in the attached schedules on the
business day after it is received. Such units shall be considered held, and BNSF shall not be
responsible for payment of “Unit use charges” after that date.

F. WTL, when instructed by BNSF, remove units held under this Agreement from any of the
BNSE’s facilities listed as termination locations in the attached schedules. Such removals
shall be at WTL's sole responsibility and expense. Any units not removed within 48 hours
from notification, excluding holidays, BNSF may at WTL's expense, dray the unit to the
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WTL location. If BNSF elects to dray units before 48 hours from notification, excluding
holidays, BNSF will notify WTL prior to drayage and dray the unit to the WTL location at
the BNSF’s expense.” Any units removed hereunder shall be considered terminated to WTL .
andBNSF shall have no further responsibility for “Unit use charges” applicable thereto.

G. If BNSF elects to dray either before or after the 48 hours from notification, WTL must
| provide a termination location. If WTL fails to provide a termination location or their
| locations can not accept any units, the BNSF shall move the units to an offsite storage
| location and WTL shall pay a per day storage fec which is listed in the attached schedules.

H. For the purposes of computing “Unit use charges” under this Agreement, damaged WTL
units shall be considered the same as undamaged units except that BNSF shall arrange for a
joint inspection of damaged units held at the facilities listed as termination locations in the
attached schedules when damage estimates exceed $100.00, otherwise each party must
submit J-1 or other inspection documentation denoting damage to justify billing.

2. Repair Charges

Each party hereto agrees that while it has any of the other party's units (or units owned by a third
party as described in Section 1, subparagraph C) in its possession it will perform any repairs and
maintenance required to make and keep such units suitable for loading by a customer . The costs
of such repair and maintenance work shall be the responsibility of the party designated in the
applicable Schedule(s). All work must be in accordance with the AAR TOFC/COFC Interchange
Rules, latest issue, governing the interchange of, repairs 10 and settlement for, trailers and
containers used in trailer/container-on-flatcar (TOFC/COFC) service unless otherwise specified
herein.

All on-site repairs, whether performed by railroad employees or contractors, will be billed
according 1o the actual cost thereof, except as otherwise provided. The labor rate for all on-site
repairs will be fixed at $30 per hour at all location. If repairs are performed by an outside shop,
billed charges shall equal the actual invoice of said shop. Bills for repairs performed by outside
shops shall be supported by actual invoice upon request of the party billed.

Material for on-site repairs will be billed based on actual invoice amount plus 15%. Material
expenses will be subject to periodic audit to insure costs are within established norms. Either
party may decline or reduce material charges that are shown to be significantly higher than
established norms. Wrinten notification must be made to other party of overcharges prior 1o
adjustment of charges.

Invoices may be tendered electronically as often as once per day. All invoices must be tendered
within 30 days of the work and paid within 30 days of receipt.

3. Destroved, Lost, or Stolen Equipment
A. Notification

If it is estimated by the party responsible under the AAR TOFC/COEC Interchange Rules
that repairs to 2 damaged unit, or replacement of a lost, destroyed, or stolen unit, owned by
the other party or owned by a third party as described in Section 1, Subparagraph C, will
exceed the Casualty Value (as hereinafter defined) of the uwit, it shall within 30 days after
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Indemnity

Each party agrees to indemnify, hold harmless, and defend the other party from and against any and
all loss, damage, liability, cost, or expense, including attorney’s fees, suffered or incurred in
connection with injuries to or death of any person, or loss of or damage to any property, arising out of
use, operation, or maintenance of the other party’s units while in the first party’s possession
hereunder. except to the extent that such loss, damage, liability, cost, or expense, including attorney's
fees. is caused by the gross negligence or willful misconduct of the other party.

Applicability of Other Rules

This Agreement will modify Rule 122 of the AAR TOFC/COFC Interchange Rules and allow the
receiving carrier to prepare Form J-2, provided such form is approved by an independent Interchange
Bureau utilized by both WTL and BNSF, against the handling or delivering carrier for any equipment
received in interchange with unrepaired damage or loss. A copy of J-2 and corresponding J-1
showing the same damage shall be forwarded to the handling or delivering carrier in order to validate
authenticity. Except to the extent modified herein, interchange of equipment shall be governed by the
AAR TOFC/COFC Interchange Rules and the AAR Trailer and Container Service and Reporting
Rules.

Amendment

This Agreement may not be altered or amended except by written communication signed by both
partics. Such written communication may be in the form of telexes, telegrams, or other
telecommunications exchanged between parties. Such written communication will, after mutual
concurrence to the terms set forth, become part of this Agreement.

Confidentiality

This Agreement and all its terms and Appendices are to be held in confidence by both parties. No
information or charges contained in this Agreement are to be released to third parties, with the
exception of service agents who collect the owner's use charges; provided, however, that the
foregoing shall not prohibit advice by either party to other carriers that it has a equipment usc
agreement in effect with the other party. All service agents shall be bound by the contracting party to
a similar confidentiality obligation preventing release of the terms and conditions contained herein to
others. Notwithstanding anything to the contrary set forth above, each party may disclose this
Agreement and all its terms and Schedules (i) to any regulatory agency (including any taxing agency),
(i) in response to any subpoena or other legal process, (iii) to any prospective successor or assign
which has agreed with such party that, upon disclosure of such information, such prospective
successor or assign shall keep such information confidential, (iv) as part of any filing to be made with
any governmental authority and (v) 1o attorneys, accountants and financial, insurance and other
independent advisors of any such party.

Arbitration

Any disputes arising under the AAR TOFC/COFC Interchange Rules and AAR TOFC/COFC Service
and Reporting Rules will be resolved pursuant to the AAR TOFC/COFC Interchange Rules. Any
disputes arising under this Agreement will be resolved under binding arbitration under the then-
current commercial arbitration rules of the American Arbitration Association, with each party bearing
its own costs plus one-half of the joint expenses of the arbitration.
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10. Effective, Date. and Term

This Agreenient shall become effective as of September 1, 2000, and shall continue in effect until
terminated by either party upon thirty (30) days prior written notice to the other party, provided,
however, that termination of this Agreement shall not release either party from any liability incurred
hereunder prior to the effective date of such termination.

-

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set forth above.

The Burlington Nocthern and

Santa Fe Railway Company WTL Rail Corporation - Intermodal
By: By:

Title: - Title:

Date: Date:




Schedule No. 1

The Burlingtor Northern and Santa Fe Railway Company, (hereinafter “BNSF”) and WTL Rail
Corporation - Intermodal (hereinafter “WTL”) are parties to that certain Equipment Use
Agreement, (hereinafter “Agreement”) dated September 1, 2000. This Schedule No. 1 is
attached to and forms a part of the Agreement. The terms and conditions of the Agreement are
hereby incorporated by reference into this Schedule No. 1 dated January 19, 2001. All initially
capitalized terms not defined in this Schedule No. 1 shall have meanings ascribed in the
Agreement. Schedule No. 1 dated September 1, 2000 will expire upon commencement of this
Schedule No. 1 dated January 19, 2001.

Description of Equipment

48-ft. x 102-in. trailers having the following marks:
Valid BNSF Trailer Mark: SFTZ
Valid WTL Trailer Mark: WTLZ

Use Charge °

$11.00/day for each 48 trailer
The use charges set forth above apply only to the equipment with the above markings and
numbers registered in AAR UMLER files.

Relief Locations

Cicero, Corwith; Willow Springs; Stockton; Richmond; Phoenix; Portland, Omaha, San
Bemardino

Termination Locations

Cicero; Corwith; Willow Springs, Omaha

Responsibility for Costs of Maintenance and Repair

The cost of owner’s maintenance and repair on the trailers as defined by the then current AAR
TOFC/COFC Interchange Rules will be the responsibility of the unit owner.

Approved and Accepted Approved and Accepted

The Burlington Northern and Santa Fe WTL Rail Corporation - Intermodal
Railway Company

By: gé gf«*—'%' By: D M‘ M
Title: ZArec s <?é;t"/',\,‘fp 53/u/¢35 Title: PM@QAA

Date: S RE -/ Date: /'7’7"‘0 l
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Norfolk Southern Cbrporation
Material Management Department,
110 Franklin Road, S.E.

Roanoke, Virginia 24042-0072

SUBJECT: Trailer Interchange Agreement

August 27, 1992

File: JCS-SVCON-Trailer Interchange Agreements-WTL

R. M. Lombardo, President

WTL Rail Corporation - Intermodal

P. 0. Box 522

Blue Island, IL 60406-0522

Dear Mr. Lombardo:

I have enclosed two copies of our proposed Trailer Use Agreement
based on your proposal of May 26, 1992. Please execute both
contracts for your firm returning one copy to the undersigned.

Norfolk Southern is looking forward to working with you.

If you have any questions, please call me at (703) 981-3645.

¢ ATk ’d}
5% . Stewart

Manager Service Contracts

Sincerely,

Operaing Suns.crares. Norfolk Soutnern Ratway Company @ North American Van Lines. inc




TL RAIL CORPORATION - INTERMODAL

~

P.O. BOX 522

) BLUE ISLAND, IL 60406-0522
August 31, 1992 (708) 489-9001

Subject: Trailer Interchange Agreement
August 31, 1992

Mr. J.C. Stewart

Mannager Service Contracts
Norfolk Southern Corporation
Material Management Department
110 Franklin Road, S.E.
Roanoke, Virgina 24042-0072

Dear Mr. Stewart:

I have signed and returned on copy of our Trailer Use
Agreement for your files.

I have also taken the liberty of changing two typo's found on
page 7, para 13. and page 12, Appendix "A" b. If this is not

acceptable kindly advise, otherwise we will look forward to a
good working relationship.

Sincerely,

R. M. Lombardo




AGREEMENT FOR INTERCHANGE
AND USE OF TRAILERS

Agreement by and between Norfolk Southern Corporation on

behalf of its subsidiaries, including Norfolk and Western Railway

Company and Norfolk Southern Railway Company (hereinafter called
"NS") and the WTL Rail Corporation-Intermodal (hereinafter called

"WTL") dated the 1ST day of September, 1992.

N
N

WITNESSETH:

WHEREAS, the parties desire to enter into an agreement for
the intérchange of trailers and the establishment of charges for
the use, repair and compensation for loss, theft or destruction
of their trailers while in the other’s possession;

NOW THEREFORE, in consideration of the mutual obligations
assumed hereunder, the parties agree as follows:

l. Trailer*/ Use Charges. The parties agree to pay to each
other use charges, for the use or possession of the owner'’s
trailers when those trailers are used or possessed by the other
party (the user). Trailer use charges will apply for each
calendar day during which an owner’s trailers are in a user’s

constructive possession.

*/ When "trailer" is used in this agreement, it means trailers

bearing railroad reporting marks (not including hybrid
marks).
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Trailer use charges will be computed in accordance with the
following schedule whether the trailers are loaded or empty and
without regard to age: $9.00 per day on 45’ x 102" wide trailers;
$10.00 per day on 48’ x 102" wide trailers. See appendix "A" for
other considerations.

2. Repair Charges. The parties agree to service and repair
the other’s trailers when necessary and according to the
provisions of the AAR TOFC/COFC Interchange Rules, which will be
applicable betweén the parties except as modified below.

Labor charges for repair and servicing performed on railroad
property will be billed according to the schedule set forth in
Appendix C. Labor charges will be billed according to the
various job codes based on the actual hours of labor consumed
stated in quarter-hour increments.

Parts for trailer service and tire repairs will be billed on
an invoice cost basis, plus 15 percent handling charge. One
party may not bill the other party for parts in excess of that
which it pays for the same or similar parts.

When repair work is performed off railroad property by
contract shop or other outside facility, the parties will bill
each other at invoice. However, these invoice charges to the
owner must not exceed those charges made by that same shop or
facility for similar work on similar equipment of the user’s

ownership. Verification will be furnished upon request by
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supplying an invoice from such shop or facility for similar work
on the user’s equipment. Outside repair work will be accepted
subject to later verification and audit.

Repairs may be performed by the user without consultation
with the owner when those repairs do not exceed $300, exclusive
of tires and refrigeration units. For repairs to a trailer which
exceed $300, exclusive of tires and refrigeration units, the
parties will consult and will decide in each instance whether the
repairs ought tg-be performed and, if so, at what charge.

3. Transfer and Adjustment of Lading. Transfer and
adjustment of lading will be billed on the same basis as repairs.

4., Settlement of Claims for Lost, Stolen, Badly Damaged or
Destroyed Equipment. Settlement for lost, stolen, badly damaged
or destroyed trailers shall be at depreciated value and shall be
calculated on the basis of the depreciation and salvage value
schedules and the formula set forth in Appendix D.

A trailer shall be considered destroyed when repairs would
exceed the depreciated value less salvage.

In the event'the owner party wishes a destroyed trailer
returned, the user party shall pay the depreciated value of the
trailer less salvage value. In the event the owner party does
not wish the destroyed trailer returned, the user party shall pay

the full depreciated value of the trailer.
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The parties*will follow the AAR’s TOFC/COFC Interchange
Rules, Section M, Rule 157, effective September 1, 1982, for the
return of destroyed trailers. Trailers to be returned will
follow the most expedient route as set by the user party.

5. Interchange of and Application of Trailer Use Charges,
Repair Charges and Settlement Provisions to Third-Party
Non-Agreement Trailers. If a party to this agreement, as
delivering line, tenders to the other party, as receiving line, a
loaded trailer Or an empty trailer moving via reverse route for
interchange over the receiving party’s lines, which trailer is
owned by or bears the reporting marks of a third party with whom
the delivering line has a use contract but with whom the
receiving line has no contract, the receiving line will
nevertheless accept such trailer, provided (1) the delivering
line has a contract for use with the owner of such trailer, (2)
the delivering line will assume the responsibility for the
payment of trailer use charges to the owner when the trailer is
on the receiving line, and (3) that the receiving line will
report to and pay, directly to the delivering line trailer use
charges as set out above (the use charges the parties have qgreed
to pay each other).

For third party trailers as to which the delivering carrier
has a contract with the owner but the receiving carrier does not,
but which trailers are nevertheless handled for the former'’s

account under this agreement, as set forth above, the

A St e = o

R



N -5 -
parties will each bear repairs for damage occurring on our lines
for which the handling line normally is responsible, but will
bill back to the delivering line those repairs which are owner'’s
responsibility, when repairs do not exceed $300, exclusive
of tires and refrigeration units.

Settlement for lost, stolen, badly damaged or destroyed
trailers or a non-agreement third party, forwarded under the
delivering line’s account pursuant to this agreement, shall be
handled by the réceiving line with the delivering line on the
basis stated in part 4 above.

6. Responsibility for Movement to Non-Agreement Parties.

If either party to this agreement causes or allows a trailer of
the other party hereto to be moved via a carrier with which the
latter party has no use contract, the party causing or allowing
such movement will be responsible to the owner for use charges
and loss, damage or destruction of the trailer (as defined in the
AAR TOFC/COFC Interchange Rules) until the trailer returns to the
owner or to a party with which the owner has a use contract.

7. Interchanbe with Water Carriers. A user party to this
agreement shall not interchange an owners party’s trailers with a
water carrier without the permission of the owner.

8. Credit Arrangements. Settlement of bills for trailer use
and trailer repairs shall be handled together with and in the

same manner as interline settlements for freight car per
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diem and car regalrs as governed by applicable Disbursement
Mandatory Rules 3, 5, 7, 15, 17, 19 and 23.

9. Late Reporting Penalty. When additions to trailer use
reports which result from records subsequently received are not
reported to the trailer owner and at the agreed rate within two
(2) months and ten (10) days from the last day of the month in
which the trailer use charge is earned, the use charge rate shall
be increased ten (10) percent per trailer per day for each day
for which a use charge is due.

10. Claim Procedure and Penalty. Claims not handled in
accordance with Rule 1IT, Section 3 of the AAR’s Code of Trailer
and Container Service and Reporting Rules, shall have 20 percent
added to the amount claimed.

11. Applicability of AAR Rules. Each party to this
agreement agrees to subscribe to or be governed by the AAR
TOFC/COFC Interchange Rules and TOFC/COFC Service and Reporting

Rules in their relationships with each other except to the extent

this agreement is inconsistent with those rules.
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12. Non—Sevérability; Engire Agreement. The terms of this
agreement are mutual and interdependent. Acceptance of this
agreement is acceptance of all the terms herein. This agreement
represents the entire agreement of the parties and may be
amended, modified or altered only in writing signed by both
parties.

13. Notice. Notice under this agreement for NS shall be
addressed to the Vice President Material Management, and for the

fgg;g‘to the the chief intermodal (operating) officer.

14, Arbitration. Any disputes arising under the AAR
TOFC/COFC Interchange Rules and AAR TOFC/COFC Service and
Reporting Rules will be resolved pursuant to Section K of the AAR
TOFC/COFC Interchange Rules. Any disputes arising under this
contract will be resolved by binding arbitration under the
auspices of the American Arbitration Association, with each party
bearing its own costs plus one-half of the expense of the
arbitration.

15. Confidentiality. The parties shall keep this agreement
and all of its tgrms in strictest confidence. No charges or
other information contained in this agreement shall be disclosed
to third parties. The existence of the agreement, but not the
terms, shall be disclosed to the Association of American
Railroads and may be disclosed to third parties which need to
know of its existence because they are subscribers to or governed
by the AAR TOFC/COFC Interchange Rules or AAR TOFC/COFC Service

and Reporting Rules.
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16. Effectiwve Date. This agreement shall be effective
September 01, 1992 and shall continue until cancelled in
accordance with the terms hereof.

17. Cancellation. This agreement may be terminated upon
30-days written notice by either party except that cancellation
may not be effective except upon the close of business of the
last day of any given month. Upon cancellation of the agreement,
all trailers must be returned to the owner by the termination
date in accordange with the terms of AAR TOFC/COFC Service Rule
2. If any trailers are not so returned, the parties agree to pay
double the use charge specified in Appendix A of this agreement
for each day after the termination date for each trailer that
remains on their lines. Termination of this agreement shall not
release either party from any liability incurred hereunder prior

to the termination date.

By: QCM

Managgr, Service Contracts
‘NORFOLK SOUTHERN CORPORATION

! As agent for and on behalf of each
of its wholly owned rail carrier
subsidiaries including Norfolk and
Western Railway Company and Norfolk
Southern Railway Company, excluding
Triple Crown Services, Inc.

NOY =

WTL Rail Corporation-Intermodal

P(ae,s (oe~T




LABOR CHARGE FOR PERFORMING
TRAILER REPAIRS $30.00 PER HOUR

.
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APPENDIX D
PAGE I of I

The depreciated values for trailers equal the reproduction cost,
less depreciated amount.

I. Reproduction Cost is calculated by multiplying the trailer’s
original cost by the AAR cost factor prior to the year in
which the equipment was damaged, and this amount divided by
the cost factor for the year the trailer was built.

IT. Depreciated amount is calculated by multiplying the
reproduction cost by 1/120 and multiplying this value by the
number of complete months in service.

N
LY

The maximum depreciated amount is equal to 90% of the
reproduction cost.

NOTE: The reproduction cost of mechanical refrigeration
units with all component parts, including fuel
tanks or bottles, shall be computed on current
market price, using the same 10% per annum rate of
depreciation, with maximum depreciation of 95%.
This shall be added to the depreciated value of the
trailer. The date of installation will be
considered the date built.

Salvage values to be determined as follows:
TRAILERS $72.50 PER WHEEL, PLUS $100 FOR BOX

MECHANICAL REFRIGERATION UNITS AND ALL COMPONENT PARTS,
INCLUDING FUEL TANKS $225.00/UNIT
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APPENDIX "A"
Page 1 of 1

A. WTL Rail Corp. will provide Norfolk Southern with per diem
relief at all Norfolk Southern Intermodal Facilities.

B. Norfolk Southern is not responsible for per diem elief on
WTLZ trailers while in the possession of any other rail
carrier.
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P. 0. BOX 325 Palos Heights, IL 60463-0325 ] Telephone 708.448.9856 Fax 708.448.9851
=
LIRC
December 4, 1999
File: NS Maintenance Fax 757-664-5164

To: Mike Konrad, NS Intermodal Maintenance

Fr: Rich Lombardo, WTL Ra@jl\

Re: Procedures covering authorization of damages to WTLZ equipment.

In line with our conversation yesterday, December 4, 1999,the following represents our
understanding of revised inspection procedures effective December 1, 1999.

A. For WTLZ trailers on hand NS facilities, when damages are approved and stamped by
NS, or agents for NS, no P.O. number is required.

B. For those events, when a WTLZ unit is returned home by NS or terminated, only
damages reported on the NS outgate J-1 or ticket will be allowed without consultation
up to $450.00 (exclusive of tires). Any damages reported on NS outgate J-1 or ticket
collectively exceeding upon repair estimates $450.00 (exclusive of tires) will require
upon estimate notice to NS, a stamped approval. NS will promptly arrange for
inspection if deems necessary.

No response is necessary if this also meets with your understanding.
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TRAILER/CONTAINER
USE & REPAIR 910603
Form Approved, AVP-Law

O AGREéMENT FOR TRAILER/CONTAINER
USE AND REPAIR CHARGES

THIS AGREEMENT, dated as of SJUpME /S./99/ , by
and between UNION PACIFIC RAILROAD COMPANY and MISSOURI
PACIFIC RAILROAD COMPANY, and WT/. RAIL (ORPORAT o~

sets forth the terms under which either party will each use
and repair trailers and containers owned by the other party
and will each transfer or adjust trailers, containers, or
lading for which the other party to this agreement is
responsible.

RECITALS:

WHEREAS, the Interstate Commerce Commission
has exempted from regulation arrangements among
rail carriers for the use of trailers and
containers in Improvement of TOFC/COFC Regulation
(Ex Parte No. 230 (Sub-No. 5));

WHEREAS, the parties desire to set forth
terms and conditions which will govern their
respective use and repair of trailers and
containers owned by the parties to this agreement
and which will govern transfer or adjustment of
lading, trailers or containers by one party for
which the other party to this agreement is
responsible.

AGREEMENT:

NOW, THEREFORE, in consideration of the mutual
promises and covenants hereinafter set forth, the parties
agree to the following terms under which each will use and
repair the trailers and containers owned or leased by the
other:

] 1. The following definitions shall apply in this
agreement:

(a) "Owner" is the railroad whose reporting
marks, as assigned by the Association of
American Railroads (hereinafter referred to
as "AAR") pursuant to the Trailer and

Container Service and Reporting Rules, appear

on the trailer or container;

0837n
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(b) "User" is the carrier in possession of a
trailer or container under the terms of the
o N Trailer and Container Service and Reporting
Rules;
(c) "Equipment"” is a trailer or container;

(d) "Party" is a party to this agreement and 1its
rail carrier subsidiaries.

2. The parties hereby adopt and incorporate as part
of this agreement the terms and conditions of the TOFC/COFC
Interchange Rules and TOFC/COFC Service and Reporting Rules
(which are published by the AAR), as they may be amended
from time to time, except as provided in this agreement.

3. (a) Each party will pay, as equipment use
charges, the applicable amounts set forth in Appendix A for
use of the equipment owned by the other parties, provided
that equipment is registered in the AAR Uniform Machine
Language Equipment Register File as required by Rule 1-T,
Section B, of the Code of Trailer and Container Reporting
Rules.

(b) The applicable use charges shall be paid for
each calendar day that one party has in its possession, or
for which it is responsible in accordance with the
provisions of the Code of TOFC/COFC Reporting Rules or this
agreement, equipment owned by the other party. No charges
will be paid for containers without wheels, containers less
than forty feet in length, or a chassis-bogie of any length.

4. User must report use charges to the owner
within one month and ten days from the last day of the month
in which the use charge is earned, including payment for
equipment on hand at the end of that month. When additions
which result from records subseguently received are not
reported to the party owning the equipment or the correct
charges.are not paid within two months and ten days from the
last day of the month in which it is earned, the delinquent
use charges shall be increased by ten percent. The ten
percent penalty is not applicable when the party to which
the use charges are owed assigns those payments to another
person.

S. Where one party files a claim pursuant to Rule
11-T of the Code of Trailer and Container Reporting Rules
and the other party fails to pay said claim within the time
period specified in Section B9 of that rule, a twenty
percent penalty shall be added to the amount due to the
party filing the claim.

0837n



6. Each party shall have the right to load equipment
owned by the other party for movement over any route within
the continental United States (except Hawaii or Alaska) over
any carriers which have entered into agreements with the
owner of the equipment for the use and repair of its
equipment. The parties will advise the AAR of the carriers
which have entered into agreements with the owner for the
use of its equipment. In addition, the owner shall advise
the user, upon the user's request, which rail, motor or

water carriers have entered into an agreement with the owner
for the use of equipment.

7. It is expressly understood and agreed by the
parties that Rule 1-T, Section E, of the Code of Trailer
and Container Reporting Rules shall not apply in the
event either party originates a movement in equipment
owned by the other party over a route in which one or )
more carriers does not have an agreement with the owner <j}§v/
for the use and repair of its equipment.,execpt into MexicoX /¥

8.' Each party shall make repairs to the equipment ngy(
owned by the other party in accordance with the provisions
of the TOFC/COFC Interchange Rules. The owner of the
equipment which is repaired by the other party in their shop
facility shall pay invoice cost of materials plus a 15%
handling charge and $30 per hour labor when the owner is
responsible for such repairs under the TOFC/COFC Interchange
Rules. Any repair or service work (excluding the repair of
flat tires) performed by a contract shop or outside facility
snall be billed to the owner at the actual invoice cost of
labor and materials. The rate for the repair of flat tires
shall be billed at the actual rate for repairing such tires
including charges for service calls regardless of whether on
a flat fee or mileage basis. User may not bill owner for
any such repair or service charges in excess of that which
1t pays for similar work at the same shop. Invoices for
repair or service (excluding the repair of flat tires) shall
show the exact amount of time (in hours and minutes) that
work was performed. Invoices for repair or service shall be
subject to audit. In the event of any dispute arising in
connection with the services performed under this Paragraph.
which is arbitrable under Rule 136 of the TOFC/COFC
Interchange Rules, either party to this agreement shall have
the right to invoke binding arbitration by submitting the
dispute to the Arbitration Committee provided for in Rule
136 or its successor organization.

9. In the event equipment owned by a party is
destroyed, badly damaged (when estimate of repairs exceeds
$450), or stolen under any condition for which the other
party is responsible under the TOFC/COFC Interchange Rules
and the cost of complete repairs ekxceeds the depreciated
value of the trailer, less salvage, the line responsible
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under the AAR TOFC/COFC Interchange Rules shall compensate
the owner for the depreciated value of the destroyed,
damaged*or stolen equipment in accordance with Appendix B of
this agreement.

10. In the event either party receives a trailer or
container and determines that a transfer or adjustment of
the trailer or container or lading is required (regardless
of whether a party to this agreement owns the trailer or
container) and the other party is responsible under
Section I of the TOFC/COFC Interchange Rules, the party
responsible shall reimburse the party providing the transfer
or adjustment service for the cost incurred. Reimbursement
for the cost of adjustment or transfer of trailer or
container or lading shall be computed on the basis of actual
labor and material expense plus 91% applied to the labor
portion to cover overhead and fringe benefits and 15%

applied to the material portion to cover store expense and
handling.

11. Each party will total the number of days for all
trailers on Report Form G-1-T or similar mechanically-
prepared report and state the total use charges or include
the use charges detailed in total as part of Appendix H of
the AAR Code of Hire Rules and Interpretations-Freight and
will settle such charges as part of the car hire settlement
on a sight draft basis in accordance with the AAR Accounting
and Disbursement-Mandatory Rule 5.

12. The waiver by either party of the breach of any
condition, covenant or agreement herein contained to be
kept, observed and performed by the other party shall in no
way impair the right of the party waiving the breach to
avail itself of any subsequent breach thereof.

13. Neither party shall assign this Agreement, in
whole or in part, or any rights herein granted, without the
written consent of the other party, and it is agreed that
any trapnsfer or assignment or attempted transfer or
assignment of this Agreement or any of the rights herein
granted, whether voluntary, by operation of law, or
otherwise, without such consent in writing, shall be
absolutely void.

14. Subject to the provisions of paragraph 13 hereof,
this Agreement shall be binding upon and inure to the
benefit of the parties hereto, their successors and assigns.

15. This agreement shall go into effect as of the
first day of the month following execution, as set forth
above and as of that date any previous agreements covering
use and repair of trailers and containers which may have

0837n
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been in effect between the parties are hereby terminated.
Termination of such agreement shall not release either party
from any liability hereunder incurred before such
cermination.

l6. This agreement will remain in effect until
terminated by either party on thirty days advance written
notice or until changed by mutual written agreement.
Termination of this agreement shall not release either party

from any liability hereunder incurred before such
—ermination.

IN WITNESS WHEREOF, the parties hereto have caused
this agreement to be executed in duplicate as of the day and
year set forth abcve.

mess: WTL i (oRPORATI cnd
C ; ‘“’1@\/\@%\/ rsm,ﬁ\“ o

V% ~ Title: [ReSI DD

Witness: UNION PACIFIC RAILROAD COMPANY,
MISSOURI PACIFIC RAILROAD COMPANY,

ALl e
T4

Title: Zuwlt fce Bur L+ -
Md.%ﬁﬂ%w%
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APPENDIX A

TRAILER USE CHARGES

DESCRIPTION OF EQUIPMENT DAILY RATE
Trailers 40' in length $ 7.50
Trailers 45' in length $ 9.50

96" wide, 96" undercarriage

Trailers 45' in length $ 9.75
102" wide, 96" undercarriage

Traileré 45' in length $10.00
102" wide, 110" door, 96" undercarriage

Trailers 48' in length $10.25
102" wide, 96" undercarriage




TRAILER/CONTAINER
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APPENDIX B

-

SETTLEMENT FOR DESTROYED, BADLY DAMAGED OR STOLEN TRAILERS

If it is estimated by handling carrier that cost
of complete repairs exceeds the depreciated value less
salvage, it shall:

(a) Within 15 days after receipt of depreciated value
information from owner, advise owner that it desires to

settle for trailer and furnish a list of the major items of
damage.

(b) The owner shall advise disposition desired within
10 days after receipt of notification.

(c) If owner requests trailer to be returned home, he
shall assume conditioning and loading cost of handling line,
not to exceed $200.00 and all transportation costs except
over handling line. The handling carrier in such case shall
forward trailer to owner as requested, and shall be credited
for the salvage value. Trailers must not be unnecessarily
cut up to facilitate handling.

(d) The depreciated values for trailers equals the
reproduction cost, less depreciated value.

(i) Reproduction Cost is calculated by
mualtiplying the trailer's original cost by the cost factor
(shown below) prior to the year in which the equipment was
damaged, and this amount divided by the cost factor for the
year the trailer was built. If cost factor has not been
provided by the A.A.R. for any specific year of trailer
loss, most current factor shall be used and subsequently
adjusted when new cost factor is available.

(ii) Depreciated amount is calculated by dividing
the reproduction cost by 120 and multiplying this value by
the number of complete months in service. The maximum
depreciated amount is equal to 90% of the reproduction cost.

(e} Reproduction cost of "stretch" portion of trailer
lost or damaged beyond repair shall be calculated by
multiplying the original manufactured cost of "stretch"
portion by cost factor provided by A.A.R. for year prior to
year stretch portion was lost or damaged beyond repair and

new cost divided by cost factor provided by A.A.R. for year
stretch portion was completed.

(£) The reproduction cost of mechanical refrigeration
units with all component parts, including fuel tanks or
bottles, shall be computed on current market price, using
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the same 10%.per annum rate of depreciation, with maximum
depreciated value of «railer. The date of installation will
be considered the date built.

(g) Salvage value shall be determined as follows:

(i) All trailers, regardless of type or
construction, including all special equipment and
accessories, except mechanical refrigeration units, at $100
per trailer, plus $60.00 for each tire, regardless of
condition of tire.

(ii) Mechanical refrigeration units and all
component parts including fuel tanks at $400.00 per unit.

COST FACTORS:

. YEAR FACTOR YEAR FACTOR
Prior to 1973 100 1981 210
1973 100 1982 208
1974 115 1983 208
1975 130 1984 230
1976 141 1985 219
1977 150 1986 206
1978 166 1987 218
1979 178 1588 225
1980 284 1989 232

1990 284
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AGREEMENT FOR THE INTERCHANGE OF TRAILERS (*AGREEMENT")

-

Agreement dated as of the 15th day June 1991, by an betwggn
WTL RAIL CORPORATION. (WTL) and OCoateDIaKOMKAMkxX00. (USER)

CANADIAN PACIFIC LIMITED
RECITALS:

1., WTL has leased certain trailérs (the "Trailers") bearing those
reporting marks listed in thg attached appendix.

2. The parties désire to enter Qnto an agreement for the
interchange and use by User of the Trailers.

3. The parties desire to establish a set ofsconditions and charges
for the use by User of the Trailers.

4, The parties acknowledge that the Trailers may require repair or
servicing or may be damaged or destroyed, while in User's

possession.

5. The parties desire to enter into an agreement for the service,
repair and compensation of damaged or destroyed Trailers.

NOW, THEREFORE, the parties agree as follows:

A. Definitions

Trailer ~A Trailer or container mounted and secured on a chassis.

Trailer Owner - For the sole purpose of the agreement, the
Trailer Owner shall be WTL.

Trailer and Container Service and Reporting Rules (hereinafter
referred to as the "AAR RULES") - The AAR Rules in effect as
of the date of this Agreement, and all future amendments or
revisions thereto.

The Association of American Railroads TOFC/COFC Interchange
Rules, Governing the Interchange of Repairs to, and Settlement
for Trailers and Containers Used in Trailer/-Container—-on-
Flatcar TOFC/COFC Service (hereinafter referred to as the

" INTERCHANGE RULES") - The Interchange rules in effect as of the
date of this Agreement, and all future amendments or revisions
thereto.

(1)




Handling Carrier - Refers to User when User is considered to
have handling carrier fesponsibilty as set forth in the AAR
Rules and Interchange Rules.

Home - A designated location and or subscriber road accepting empty
Owner Trailers when not in use by User.

Use Agreement - An independently negotiated interchange and use
agreement between WTL and a User Carrier.

Other Definitions - Unless a term is specifically defined herein,
caid term shall have the meaning supplied by the AAR Rules and
Interchange Rules. :

B. Governing Rules

Except to the extent modified or supplemented herein, the use
and Interchange by User of the Trailers shail be governed by
the AAR Rules and the Interchange Rules. o

C. Term ;

The term of this agreement shall commence and be effective as of
June 15, 1991, and shall remain in effect until terminated by
either party upon not less than thirty (30) days prior written
notice to the other party or until changed by mutual agreement of
the parties in writing.

D. Use Rates

1. Effective June 15, 1991, User agrees to pay WTL the y
applicable charges ("Charges") set forth in the attached X
Appendix A for use of the Trailers.

2. The Charges hereunder will be increased by a ten percent &
(10%) penalty if the record of trailer usage is not reported ‘
within two months and ten days from the last day of the month
in which the trailer was used. Claims not handled within the
time Jimits of Rule 11~T, of the AAR Rules shall become due
and payable subject to a twenty percent (20%) penalty upon
presentation of a bill by claimant within six (6) months from
the date the Charges claimed were incurred.

3. The Charges hereunderaﬁfdue and payable within ten (10)
days after report of use is made to WTL as outlined in ;
Rule 1-T of the AAR Rules. User will honor drafts drawn by l
WTL on the banks of User (or will agree to pay WIL by some } R
other mutually acceptable arrangement) for the amount reported :
by USER as owed to WTL in its monthly use charge report.
Failure to comply to the abpve will result in accounts

becoming immediately due and payable and subject to a twenty

percent (20%) penalty increase.
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If User causes or allows a Trailer to be moved to or via

a carrier with which WTL has no Use Agreement, User will be
responsible to WTL for the Charges hereunder and for any
loss, repairs,. damage or destruction of the Trailer in
accardance with the Interchange Rules until such time as the
Trailer returns to Home or to a carrier with whom such party
has entered into a Use Agreement with WTL.

Upon completing its Use Agreement negotiations with various
potential user carriers, WIL agrees to provide User with a

list of carriers with whom WTL has entered into a Use Agreement
with, designation of Home and series and dimensions of Trailers.
Said list will become a part of this agreement as Appendix B.

Subscribers

each
WTL and USER/warrants that it subscribes to the AAR Rules
and the Interchange Rules.

Destroyed, Badly Damaged, or Stolen Trailers

1.

Should a Trailer be destroyed, badly damaged (to the extent
repair cost exceed Depreciated Value), as hereinafter defined,
stolen or missing and last reported on User's line, WTL shall
be compensated on the basis of Reproduction Cost (as herein-
after defined) plus costs of Special Equipment or accessories
less Depreciated Cost (as hereinafter defined) which equals
depreciated value.

a. Reproduction Cost shall be: The Trailer's original cost
multiplied by the AAR Cost Factor for the year immediately
preceding the year in which the Trailer was destroyed,
and divided by the AAR Cost Factor (hereinafter defined)
for the year the Trailer was built,

b. Depreciated Cost is calculated by dividing the Reproduction
Cost by 144 and multiplying this value by the number of
complete months in service. The maximum Depreciated Cost
is 90% of the Reproduction Cost.

c. AAR Cost Factors are:
1985-219, 1886-206, 1987-218, 1988-225, 1889-232, 1980-284,

These Cost Factors shall be subject to revisions
published by the AAR Interchange Rules Committee.

d. A Trailer shall be considered destroyed when the estimated
cost of complete repairs exceeds the Depreciated Value.

e. Upon notification to WTL from User that a Trailer has
been destroyed, WTL shall issue to User a Depreciated
Value Statement as outlined in Exhibit A attached
hereto.
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If it is estimated by the Handling Carrier that the cost
of complete repairs will exceed the Depreciated Value,
the following procedure shall apply:

-

a. The Handling Carrier shall notify WTL of major Items :
of damage and estimated repair cost and request
disposition for the Trailer within 15 days after
receipt of the Depreciated Value Statement;

b. WIL shall advise the disposition desired within ten
(10) days after receipt of request for disposition.

In the event WTL request that the destroyed Trailer be
returned home or another location, WTL shall.assume the
conditioning and loading costs of the Handling Carrier up

to $200.00, and shall assume all transportation cost except
for those transportation costs incurred on the Handling
Carrier's line. In such event the handling Carrier shall pay
to WIL the Depreciated Value of the Trailer less Salvage
Value (as hereinafter defined). In the event WTL does not
requegt that the destroyed Trailer be returned home or

to another location, the Handling Carrier shall pay to WTL
the full Depreciated Value of the Trailer. Trailers shall
not be cut up unnecessarily to facilitate handling. Salvage
Value for Trailers shall be $524.00, with $53.00 being applied
per wheel and $100.00 being applied for the box.

Repairs
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1. To the extent WTL designated Maintenance Services
("WTL Repair Agents") mobile units are operated in a
reasonably accessible vicinity, the Handling Carrier
shall have WTL Repair Agents perform owner repairs
(including tire work) and services to the Trailers.
In the event that the Handling Carrier is unable to
use WTL Repair Agents for reasons beyond its control,
the Trailers may be repaired by the Handling Carrier
or another repair company ("Other Repair Companies").
In no event shall the total cost of repairs exceed
three hundred dollars ($300.00) without the prior
approval of WTL.

2. In the event the Handling Carrier performs owner repairs
and services on the Trailers in accordance with Sections
F and G of this Agreement, the labor rate charged shall not
exceed $25.50 per hour and parts shall be billed on an
invoice cost basis. All invoices shall indicate the labor,
including quarter hour increments, and may include a
fifteen percent (15%) of total invoice charge for material
to cover handling expense.

3. Parts for Trailer servicing, repairs and tire repairs shall
be billed on an invoice cost basis. User may not bill WTL
for parts or service in excess of that which User pays for

e e e =
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identical or similar parts and services. All repair
bills shall be supported by actual shop invoices. Both
parties agree that WTL may protest any unreasonable bill
or improper owner'service or repair and shall not be
regpénsible for the cost of same.

H. Indemnification

User shall be responsible for the safety and condition of

the Trailers while in its possession or under its control,
User agrees to indemnify and hold WTL, its employees and
agents, harmless from and against any and all liability

or loss (including reasonable attorney's fees) in connection
with any personal injury or property damage arising out of

or incident to the use, possession or control of the Trailers
by User.

.

. Correspondence and Payments

User shall direct all payments, correspondence and required
repaorts to R.M. Lombardo c/o WITL Rail Corporation, P.0. Box
522, Blue Island, 11 60406.

J. Conflicting Provisions

In the event provisions of this Agreement should differ from
the AAR Rules and the Interchange Rules, This Agreement
shall take precedence.

K. Entire Agreement

This Agreement and the AAR Rules and the Interchange Rules,
as modified, shall constitute the entire understanding
between the parties. This Agreement may only be amended or
supplemented by a written agreement executed by the parties.

L. Confidential Information

This Agreement in its entirety shall be held in strictest
confidence by both parties.

IN WITNESS WHEREOF :

CANADIAN PACIFIC LIMITED
WTL RAIL CORPORATION CaRNSDEANCPOODRE LB

Byf<:j2i7@4L ég;”””¢¢4/é;“’// By ;:>A<;)k,v~_ A

P General Manager
- INTERMODAL
Titie: ReswesT . OPERATIONS

Date: (7’2;T’<1l : Date: wJA~1?§’§LQ_4VQI .

APPROVED &S

FORM FOR

QRuc = i
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APPENDIX A

WTL RAIL CORPORATION

WTLZ TRAILERS

DIMENSIONS AND USE CHARGES (PER DAY)

AGE : 45'x 96" :+ 45°'x 102": 45'x 102" ,: 48'x 102";
 + GEN SERV : GEN SERV : 110" DDOR : GEN SERV :

oOYyR  -—-—---- $ 10.50 $ 10.75 $ 11.75

1-3 YRS $ 8.75 $ 10.25 $ 10.50 $ 11.50

4-7 YRS $ 9.50 $ 10.00 $ 10.25 $ 11.25

8-9 YRS $ 8.50 $ 9.00 $ 9.25 $ 10.25

10 YRS & $ 6.50 $ 7.00 $ 7.25 $ 8.25

OLDER

F: RATES




EXHIBIT A

DEPRECIATED VALUE STATEMENT

TRAILER NO.:
YEAR BUILT: FACTOR:

ORIGINAL COST:

YEAR DESTROVYED: PRIOR YEAR FACTOR:

$ X =

REPRODUCT ION COST OF TRAILER:
DEPRECIATION:

YEARS: MONTHS

AT % PER YEAR = %

DEPRECIATED VALUE OF TRAILER:

${

$

BETTERMENTS
YEAR BUILT: FACTOR:
YEAR DESTROYED: - PRIOR YEAR FACTOR:
$ X =

REPRODUCTION COST OF STRETCH:
DEPRECIATION:

YEARS: MONTHS

AT % PER YEAR = %

DEPRECIATED VALUE OF STRETCH:

DEPRECIATED VALUE OF TRAILER AND BETTERMENTS

(DEPRECIATED VALUE OF TRAILER + DEPRECIATED
VALUE OF BETTERMENTS
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AGREEMENT FOR THE INTERCHANGE OF TRAILERS (“AGREMENT”)

-

Agreement dated as of the Ist day August, 2002 by and between WTL RAIL CORPORATION. (WTL)
and KANSAS CITY SOUTHERN RAILROAD (USER).

IS

RECITALS:

WTL owns certain trailers (the “Trailers”) bearing those reporting marks listed in the attached
Appendix A.

The parties desire to enter into an agreement for the interchange and use by User of the Trailers.
The parties desire to establish a set of conditions and charges for the use by User of the Trailers.

The parties acknowledge that the Trailers may require repair or servicing or may be damaged or
destroyed, while in User’s possession.

The parties desire to enter into an agreement for the service, repair and compensation of damaged
or destroyed Trailers.

NOW, THEREFORE, the parties agree as follows:

A.

Definitions

Trailer-A Trailer or container mounted and secured on a chassis.

Trailer Owner-For the sole purpose of the agreement, the Trailer Owner shall be WTL.

Trailer and Container Service and Reporting Rules (hereinafter referred to as the “AAR RULES™)-

The AAR Rules in effect as of the date of this Agreement, and all future amendments or revisions
thereto.

The Association of American Railroads TOFC/COFC Interchange Rules. Governing the
Interchange of Repairs to, and Settlement for Trailers and Containers Used in Trailer/-Container-
on-Flatcar TOFC/COFC Service (hereinafter referred to as the “INTERCHANGE RULES”)-The
Interchange rules in effect as of the date of this Agreement, and all future amendments or revisions
thereto.

Handling Carrier-Refers to User when User is considered to have handling carrier responsibility as
set forth in the AAR Rules and Interchange Rules.

Home-A designated location and or subscriber road accepting empty Owner Trailers when not in
use by User.

Use Agreement-An independently negotiated interchange and use agreement between WTL and a
User Carrier.

Other Definitions-Unless a term is specifically defined herein, said term shall have the meaning
supplied by the AAR Rules and Interchange Rules.
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Governing Rules

Except to the extent modified or supplemented herein, the use and Interchange by User of the
Trailers.shall be governed by the AAR Rules and the Interchange Rules.

Term

The term of this agreement shall commence and be effective as of August 1, 2002, and shall
remain in effect until terminated by either party upon not less than thirty (30) days prior written
notice to the other party or until changed by mutual agreement of the parties in writing.

Use Rates

1.

Effective August 1, 2002, User agrees to pay WTL the applicable charges (“Charges™) set
forth in the attached Appendix A for use of the Trailers.

The Charges hereunder will be increased by a ten percent (10%) penalty if the record of trailer
usage is not reported within two months and ten days from the last day of the month in which
the trailer was used. Claims not handled within the time limits of Rule 11-T, of the AAR
Rules shall become due and payable subject to a twenty percent (20%) penalty upon
presentation of a bill by claimant within six (6) months from the date the Charges claimed
were incurred.

The Charges hereunder are due and payable within thirty (30) days after report of use is made
to WTL as outlined in Rule 1-T of the AAR Rules. Failure to comply to the above will result
in accounts becoming due and payable and subject to a ten percent (10%) penalty increase.

If User cause or allows a Trailer to be moved to or via a highway carrier in Canada, Mexico
or the U.S. while the trailer is under the User responsibility, User will be responsible to WTL
for the charges hereunder and for any loss, repairs, damage or destruction of the Trailer in
accordance with the Interchange Rules until such time as the Trailer returns Home or to a
carrier with whom such party has entered into a Use Agreement with WTL.

WTL has Use Agreements with all U.S.Class 1 railroads, CN, CPRS, TM, TFM, 1AIS, FEC,
ALM, TMT, TOTE and all their affiliate operating companies.

Subscribers

WTL and USER warrant that it subscribes to the AAR Rules and the Interchange Rules.

Destroved, Badly Damaged, or Stolen Trailers

1.

Should a Trailer by destroyed, badly damaged (to the extent repair cost exceed
Depreciation Value), as hereinafter defined, stolen or missing and last reported on User’s
line, WTL shall be compensated on the basis of Reproduction Cost (as hereinafter
defined) plus costs of Special Equipment or accessories less Depreciated Cost (as
hereinafter defined) which equals depreciated value.

a. Reproduction Cost shall be: The Trailer’s original cost multiplied by the AAR Cost
Factor for the year immediately preceding the year in which the Trailer was
destroyed, and divided by the AAR Cost Factor (hereinafter defined) for the year the
Trailer was built.

b. Depreciated Cost is calculated by dividing the Reproduction Cost by 144 and

multiplying this value by the number of complete months in service. The maximum
Depreciated Cost is 90% of the Reproduction Cost.

@




Repairs

[\"]

¢. AAR Cost Factors are:

These Cost Factors shall be subject to revisions published by the AAR Interchange
Rules Committee.

d. A Trailer shall be considered destroyed when the estimated cost of complete repairs
exceeds the Depreciated Value.

e. Upon notification to WTL from User that a Trailer has been destroyed, WTL shall
issue to User a Depreciated Value Statement as outlined in Exhibit A attached
hereto.

If it is estimated by the Handling Carrier that the cost of complete repairs will exceed the
Depreciated Value, the following procedure shall apply:

a. The Handling Carrier shall notify WTL of major items of damage and estimated
repair cost and request disposition for the Trailer within 15 days after receipt of the
Depreciated Value Statement;

b.  WTL shall advise the disposition desired within ten (10) days after receipt of request
= for disposition.

In the event WTL request that the destroyed Trailer be returned home or another location,
WTL shall assume the conditioning and loading costs of the Handling Carrier up to
$200.00, and shall assume all transportation cost except for those transportation costs
incurred on the Handling Carrier’s line. In such event the handling Carrier shall pay to
WTL the Depreciated Value of the Trailer, less Salvage Value (as hereinafter defined).
In the event WTL does not request that the destroyed Trailer be returned home or another
location, the Handling Carrier shall pay to WTL the full Depreciated Value of the Trailer.
Trailers shall not be cut up unnecessarily to facilitate handling. Salvage Value for
Trailers shall be $524.00, with $53.00 being applied per wheel and $100.00 being applied
for the box.

In the event the Handling Carrier performs owner repairs and services on the Trailers in
accordance with Sections F and G of this Agreement, the labor rate charged shall not
exceed $30.00 per hour and parts shall be billed on an invoice cost basis. All invoices
shall indicate the labor, including quarter hour increments, and may include a fifteen
percent (15%) of total invoice charge for material to cover handling expense.

Parts for Trailer servicing, repairs and tire repairs shall be billed on an invoice cost basis.
User may not bill WTL for parts or service in excess of that which User pays for identical
or similar parts and services. Upon request, all repair bills shall be supported by actual
shop invoices. Both parties agree that WTL may protest any unreasonable bill or
improper owner service or repair and shall not be responsible for the cost of same. No
invoice shall exceed $450.00 with prior authorization from WTL.

Indemnification

User shall be responsible for the safety and condition of the Trailers while in its possession or
under its control, User agrees to indemnify and hold WTL, its employees and agents, harmless
from and against any and all liability or loss (including reasonable attorney’s fees) in connection
with any personal injury or property damage arising out of or incident to the use, possession or
control of the Trailers by User.
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I. Correspondence and Payments

User shall direct all payments, co;respondence and required reports to R.M. Lombardo ¢/o WTL
Rail Corporation, P.O. Box 720, Palos Heights, IL 60463.

L. Conflicting Provisions

In the event provisions of this Agreement should differ from the AAR Rules and the Interchange
Rules, This Agreement shall take precedence.

K. Entire Agreement

This Agreement and the AAR Rules and the Interchange Rules, as modified, shall constitute the
entire understanding between the parties. This Agreement may only be amended or supplemented
by a written agreement executed by the parties.

L. Confidential Information

This Agreement in its entirety shall be held in strictest confidence by both parties.

\

IN WITNESS WHEREOF:

WT@IL CORRORATION KANSAS CITY SOUTHERN RAILROAD
By: - By W .9. [)\M{,

Title: RC‘ EDW-(— Title: S r. /V\‘_G'r . TZrm . O'péfA’{'f’?,d S
Date: 7” 1L-02- Date: 7’LC;’OJ-

C))
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APPENDIX A

WTL RAIL CORPORATION

WTLZ TRAILERS

DIMENSIONS AND USE CHARGES (PER DAY)
48 X 1027 $10.50

53> X 102”7 $13.50:
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EXHIBIT A

DEPRECIATED VALUE STATEMENT

A. Owners Original Cost

B. Cost Factor _ for yr acquired

C. Cost Factor___ for yr prior to loss____

D. Base Reproduction Cost

E. Retirement Value @10%
F. Depreciation Base @90%

G. Less Depreciation

H. Adjusted Base F minus G

I. Settlement Value E plus H

\
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INTERMODAL ) www.wtlrail.com
P.O. Box 325, Palos Heights, IL 60463 Ph: 708-448-9856 Fax: 708-448-9851
March 22, 2001 File:useTexMex

Mr. Carlos Garcia

Texas Mexican Railway Co.
P.O. Box 419

Laredo, TX 78042-0419

Dear Mr. Garcia:

Pursuant to Interstate Commerce Commission decision regarding the exempt status of
TOFC/COFC equipment (Ex Parte 230, Sub. No. 5), it is necessary to establish
agreement with your Company for both trailer interchange and compensation, to be

effective commencing January 1,200 3
00/ W o
Effective January 1, 4900 - INTERMODAL charges for use of its trailers

while on your line will be as shown on Appendix "A" attached hereto, for trailers bearing
reporting marks of WTLZ ownership, in accordance with the AAR "Code of Trailer
and Container Service Reporting Rules".

It is mutually agreed to effect trailer servicing and repairing when required under the
AAR TOFC/COFC Interchange Rules, according to the standards set forth in those rules.
All bills for service and repair shall be reasonable.

<l of Rl b o V%

Should a dispute arise over whether or not a bill is reasonable, whether or not service or

§ repair has been performed unnecessarily or improperly, it is mutually agreed to use our
S\I\ best efforts to resolve the disagreement.

\; S Should a trailer be destroyed, badly damaged (to the extent repair costs exceed

AN depreciated value) or stolen the owner shall be compensated on the basis of its

N Reproduction cost and any special equipment or accessories, less depreciation.

r Reproduction cdst shall be the owners original cost new or used computed against the

AAR Interchange Rules Committee's costs factor for the year prior to the year destroyed,
divided by the cost factor for the year in which the trailer was purchased. Depreciated
value shall be calculated by amortizing 85% of the reproduction cost over a 168 month
useful life term.




“« %

Rates will be increased by a ten (10) percent penalty if the record of trailer usage is not
reported within two months and ten days from the last day of the month in which it was
used. Claims not handled within the time limits of Rule 11-T of the AAR "Trailer and
Container Reporting Rules" will become due and payable subject to double penalty.

Except to the extent modified herein, trailer and container interchange shall be governed
by the AAR "Code of Trailer and Container Service and Reporting Rules" and
"TOFC/COFC Interchange Rules".

This agreement will remain in effect until terminated by either party by the giving of a
minimum of thirty (30) days' notice, or until changed by mutual agreement.

Please acknowledge your concurrence with these terms, on the attached copy of this
letter, by affixing your signature in the space provided and returning that copy to me.

Yours very truly,

R. M. Lombardo

President

RML/tdl
Texas Mexican Railway Co.
AGREED:
Signakure \ @

. eup
Title

01/ 24 /0)
Date ’ 4

(2/@% AP b modal fals i
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DESCRIPTION QOF EQUIPMENT

TRAILERS 48’ x 102” WIDE

TRAILERS 53’ x 102” WIDE

s

APPENDIX A

© WTL RAIL CORPORATION
TRAILER USE CHARGES
DAILY RATE
$11.00
$13.00
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Customer Updates are designed to inform BNSF customers of new developments or changes
relating to BNSF products, services, tools, prices or facilities.

To: BNSF Intermodal Customers

04/18/2005

Rail-Controlled Trailer Transition Plan

As you are aware, the domestic intermodal equipment marketplace has changed vastly over the past five years. More and mo
door-to-door intermodal providers are using their own equipment. This trend is good for shippers as it provides them more
flexibility and also good for BNSF as it keeps our facilities fluid.

As we transition out of managing rail trailers, we can focus more on our core business—providing line-haul services—rather tf
providing rail-controlled intermodal equipment management.

Trailer Transition Plan
Therefore, BNSF is planning to transition back to the equipment leasing companies the rail-controlled trailers on its network, a

will no longer supply empty trailers by the end of the transition period. The transition will occur in phases and will be completex
by mid-2006.

Effective with the dates below, trailers with the following marks will be considered private and will be able to move on BNSF ol
with proper revenue billing:

« Effective May 18, 2005: BMDZ and WTLZ marked trailers,
« Effective June 18, 2005: REDZ marked trailers.
« Effective July 15, 2005: REAZ and RXXZ marked trailers.

Retirement of SFTZ Trailers

in addition, BNSF is in the process of retiring its SFTZ 45-foot trailers, series SFTZ 230000 through 230999. If you have any
empty trailers in this series in your possession, please do not reload them, and at your eartiest convenience, return them to th
nearest BNSF Intermodal Facility.

Your business is important to BNSF. We hope that you understand and appreciate the need to focus our resources on keepin:
our network fluid in order to handie the increasingly larger volumes on our network.

If you have questions regarding these changes, please contact Pete Riis at 817-867-6484 or send an email to
Pere Rusannst com,

If you have any questions, please send an email to customerinteiTace @oitsi. coit

Copyright © 2005 BNSF Railway Co. All Rights Reserved.

(SIS RS T RV

http://domino.bnsf.com/website/updates.nsf/updates-marketing-consumer/6EB‘3 9DAG60817... 4/20/2005
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Edward Zajac The Burlington Northern
Assisiant Vice President and Santa Fe Raliway Company
Intermodal/Automobile Equipment

P.O, Box 961056

Fort Worth, TX 76161-0056
2650 Lou Menk Drive, 1st Floor
Fort Worth, TX 76131-2830
(817) 867-6493

(817) 352-7198 Fax

April 15, 2005

Mr. Richard M. Lombardo

President

WTL Rail Corporation - Intermodal
P.O. Box 325

Palos Heights, IL 60463

Facsi 708) 448-9851
Dear Rich:

Please accept this letter as official notice that cffective May 18, 2005, BNSF Railway Company
formerly known as The Burlington Northem and Santa Fe Railway Company (“BNSF”) will,
pursuant to Section 10, terminate the Equipment Use Agreement dated September 1, 2000, along
with Schedule No. 1 dated January 19, 2001, covering various 48’ trailers with the SFTZ and
WTLZ marks. _ '

Thank you for your assistance in this matter.

Yours very truly,

-~

Edward Zajac

Cc: Messrs. F. A. Anderson
P. K. Riis
B. Burnett
Ms. L. Surin

H:\Ims\Letterhead\Zajac letterhead WTL Bilateral trir.doc
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Intermodal News

Rail-Controlled Trailer Changes

The current Intermodal market place dictates that NS make changes to the
structure of our agreements to handle rail-controlled trailers.

Trailers bearing the marks listed below shipped on the NS or reccived in
interchange from another railroad (either in-the-gate or steel-wheel interchange)
after the effective date of the change will be treated as private trailers. Private
trailer (service code 65) rates will apply. Empty trailers bearing these marks
shipped on NS after the effective date will require revenue billing.

o BMDZ and WTLZ - effective May 20, 2005
e REDZ - effective June 18, 2005
o REAZ and RXXZ - effective July 15, 2005

In addition, the BNSF is retiring 45’ SFTZ trailers in the series from 230000 to
230999. If you have any empty trailers in this series in your possession, please
return them to the ncarest BNSF Intermodal facility.

If you need any further information or have questions regarding this
announcement, please contact your NS Intermodal sales representative.

15868Pr6 0L PPOCE8SBAL WAOWHIINT dIL o4 85:81 WAZ 52 o3
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- UNION
John P. Smith PACIFIC

Director - Intermodal Assets
Premium Operations

April 20, 2005

Richard Lombardo

General Manager, WTL Rail Corporation
P.O. Box 325

Palos Heights, IL 60463

Dear Mr. Lombardo:

1400 Douglas Street
STOP 1160

Omaha, NE 68179-1160
Phone: (402) 544-3684
Fax: (402) 501-0462
E-mail: jpsmith@up.com

Please be advised that effective May 21, 2003, the Union Pacific will cancel the trailer use agreement
between the Union Pacific Railroad and WTL Rail for WTLZ marked rail trailers. Any WTLZ trailers
received as loads in interchange from other railroads or as in-gates at UP Intermodal facilities subsequent to
that date shall be considered as private equipment. UP will pay neither use nor per diem charges while in
its possession. Furthermore, with cancellation any empty WTLZ trailers will require revenue billing prior

to in-gate at UP Intermodal facilities.
Sincerely,

John P. Smith
ctor, Intermodal Assets

Union Pacific Railroad
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Page 1 of 2

Subj: Cancellation of Per Diem Trailer Use Agreements With Canadian Pacific Railway (April 25,

2005)
Date: 4/25/2005 10:47:18 AM Central Standard Time
From: Mike_Leveille@cpr.ca
To: &apos;adam.|.rodery@kcsr.com&apos;, &apos;mdmobley@feci.com&apos;,

Rardy.Brink@exchange.nscorp.com, Jim.Pinson@nscorp.com, George_Jones@csx.com,
joe. meclure@kesr.com, mbcarmic@up.com, mike.partica@cn.ca, Daniel.sanders@bnsf.com,
WTLRAIL@AOL.COM, michael.j.smith@kcsr.com, melombard@xtra.com, jlucas@feci.com,
emoffett@vermontrailway.com, linda.wertz@bnsf.com, kelley-jo.hancock@gbrx.com,
kbsroffice@kbsrailroad.com, Ross.Pignaz@ge.com, david whyman@cn.ca

CC: pvdean@nscorp.com, Irfabits@nscorp.com, Einar.Markussen@gecapital.com,
EDDIEA@Railcarmgt.com, jpsmith@up.com

To who it may concern,

Please be advised that effective immediately or as per contract
agreement termination notice, the trailer use agreements between
Canadian Pacific Railway and all per diem trailer owners are being
cancelled. Any per diem trailers received in interchange subsequent to
the above dates shall be considered as private equipment and CP will
pay neither use nor per diem charges while in its possession.
Furthermore, all empty per diem trailers will require revenue billing
prior to ingate at any CP Terminal.

Please ensure this cancellation notice is forwarded to all appropriate
personnel in your organization.

Thanks

Mike Leveille

Intermodal Cube Planner

Canadian Pacific Railway

1290 Central Parkway W, Suite 600
Mississauga, ON

L5C 4R3

Tel. 905-803-3237
Fax 905-803-3300

Thursday, April 28, 2005 America Online: WTLRAIL
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KANSAS CITY SOUTHERN

427 WEST 12t1 STREET . KANSAS CITY, MISSOURI 64105

FOUNDED 1887

April 18, 2005

R.M. Lombardo
P.O. Box 325
Palos Heights, IL 60463

RE: WTL Rail Trailer Agreement

Dear Mr. Lombardo,

Please consider this letter as the Texas Mexican Railway Company, and the Kansas
City Southern Railway’s acknowledgement that effective May 18, 2005 we will terminate
our interchange agreement with WTL Intermodal. Under the WTL agreement, both
railroads must submit in writing a 30-day notice if the agreements are to be canceled by
either party.

Please provide turn-in locations for units that are on either TexMex or KCS' lines at
the time of expiration of the above-mentioned agreements by May 25, 2005.

Sincerely,

Adam Rodery
Manager Intermodal Measurements
Kansas City Southern Railway
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SAN ANDREAS FAST FORWARDING, INC. SIAIF]F

P.0. BOX 63100, TUCSON, ARIZONA 85737-0010 {520) S44-9560 FAX (520) 544-9553

Honorable Vernon A. Williams, Secretary
Surface Transportation Board
1925 K Street, N.W.
‘Washiogton, D.C. 20423
May 2, 2005
IN THE MATTER OF
WTL RAIL CORPORATION
PETITION FOR DECLAROTORY AND INJUNCTIVE RELIEF
My name is Stephen F. Baca. 1 am president and principal sheucholder of San
Andreas Fast Forwarding, lncorporated (“San Amlreas”), a company that specializes in
intermodat transpurtation of fresh produce (primarily onions) in rail-controlled van
trailers, non-refrigerated. 1 have held this position since 1988. I was formerly employed
by Santa Fe Railway from 1953 to 1979, my last position there being Manager of Market
Research and Development. From 1979 to 1988 [ founded and/or managed several
intermodal marketing companies specializing in the transportation of fresh produce from
Western growing areas to Eastern and Midwestern markets in the same traffic ianes that

Saan Andreas Fast Forwarding now operates.

San Andreas ol¥fers a door-to-door intermodal transportation service for onions
grown seasonally in New Mexico, Arizona, California, Oregon, Washingten,
Idalo and Utah, and operates under terminat to tenmiaal rail rates that include railroad
provided or controlled trailers. Being a perishable item, onions require fast amd timely
transportation. Afthough some onion waflic moves iu refrigeratcd rail boxcar service,

which is slow but cost effective compared 1o highway or intermodal service, we compete

S9/Z29 3Iowd
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Page Two
mainly with highway carriers. The need for our service, and that of other transportation
companies similatly situation, typically increases as highway service costs go up and
availability of highway equipment becomes scarce. Produce shippers, in general,
anticipate a serious shortage in their ability to get their products to market this year. As
fuel costs continuc their upward climb, more and mwre truckers ceasc operations due to
their inability to recoup these higher costs. Add to this higher insurance costs plus the
human factor of having to increase driver pay for a shrinking supply of qualified drivers
and it is clear that the produce industry is in a world of hurt. The stress of low
transportation capacity is more hurtful to produce shippers because their product is
perishable and transportation is not postpone-able as it is with so~called dry freight. In
years past, San Andreas and others have filled this motor carrier transportation supply

gap-

From time-to-time we have tried railroad container service, but have found it to be
too slow and unpredictable, From California shipping points to New York, for example,
railroad trailer service is typically five days, while container service takes seven to cight
days. The normal interchange point between western and eastern railroads is Chicago.
More often than not, our trailer loads mwve on the same trains with containers in and out
uf Chicago so that train transit times are identical for both mades. The service difference
lies in the terminal times at Chicago, where containers must be matched up with 2
suitable chassis, or rail interchanged, while trailers, once grounded, move freely to
the connecting railroad over the road — a much smoother transition. A less prone problem

with containers, but still aggravating, is delay times at the destination railroad terminals

S8/€6 Iovd
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Page Three
where containers must once again be matched with the right chassis. This container .
problem is no secret. It has existed for years, yet the railroads seem disinclined to find a
solution. Instcad, they want 10 tax the system by promoting more containers and less
trailers. It is a fact that wheze railroad terminal congestion cxists it is mainly becaus: uf

containers, not trailers.

The action of the BNSF (followed by othexr Class I railroads) in relinquishing

its responsibility for providing cornmon carrier service in railroad-controlled trailers
will be devastating to San Andreas” business and wilf pose a serious threat o the

. livelihood ot onion growers and shippers tlwwughout the westem growing areas. The
ontiun shipping scason generally starts in Arizona and Southern California in May,
shifts to Northern California in .hme and July, then moves to the Northwest starting
in August. From our viewpoint, BNSF could not have picked a worse time to implement
its trailer subsidence program coming as it is just as we begin the new shipping sesson.
The féw weeks of notice we were given is far too short given the enormous impact of
the service curtailment and the limited aptions available to small shippers such as

San Andreas.

Anoth& problem we face with diminution of the railroad trailer pool is that
onions require ventilation — they do not wavel well in an enclosed environment —por do
they travel well under refrigeration.. Trailer owners, such as WTL, have allowed us to
install vents at our expense to facilitate the ventilation needs of onion wanspurtation. The

railroads have not seen fit 10 either allow us 1o vent their containcrs or to provide vented

S8/v8  Iovd
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Page Four
containers. The only exception is CSX who have a small fleet of vented containers — not
nearly enough to serve the vast needs of onion shippers. Annual fresh onion production
in the United States, predominantly originating in the western states, is 120 to i26 million
50# bays — roughly equal to 140,000 to 148,000 truckloads. In the agriculmural arena,

onion production in this nulivn is vutranked only by potatoes and lettuce.

Reduction and ultimately elimination of the railroad-controlled trailer fleet will
have dire consequences not only for third party marketing companics such ourselves,
but for all onion shipper who will lose 2 valuable wansportation alternative, leaving them
captive to an ever declining flect of bighway carriers. The action by BNSF
et al in attempting to eliminate trailer service demonstrates a disregard for its common
carrier responsibilities contrary to the public interest. We and onion shippers at large will
suffer itrcparable harm in the absence of the relief sought in the WTL petition. There is2
compelling need for the continuance of raiiroad trailer service. The railroads should be
required to maintain trailer service at satisfactory levels, and since they are disinclined to
invest in this equipment, they should be compelled to provide just and reasonable

compensation to those who do provide such equipment.

Respectﬁxlly submnted
.y &
_7- / St
'Stephen F. gaca
President
CC: Richard M. Lombardo
WTL Rail Corporation
P. Q. Box 325
Palos Heights, 1L 60463
S8/S0 3N 485 €GGEPPSAZS  8S12@ S@GZ/bB/SO
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The Hommrable Vetmon A, Williams, Sectetary April 30, hoos
Sutface Transpartation Board
1925 K Street N.W.

Washington, D.C. 20423

RE: Pesition of WTL Rail Carporation for Declaratory Urder Conoerning Certain Practicos of Raitkoads
with Respect to Intermodal Trailers.

I am Lasry W. Heary, Vioo President Lagistics and Specia] Projocts, Six Alliznce Shippers, jnc.
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carricrs. inchuding but not {imited to loadmg of Intercational and Domestic container and uailuwﬁlcles

Ammdmmmwmmmwmwmh
 wrailor 25 oppased to 2 48 or 53 double stack contzinec. Over-all, jevels of scrvice cantimve to be sorme
wMWmammhwmmmmmmmMmﬁmﬂm

A chnmbyuvmlamlmkudsmhwmﬁngmnmmmnoﬂhm
mﬁ'.mmmmﬁmwmumtmdeummwmwm
be accepted on their railroad unlcss designated a3  privale unit, These other Catriers 210 now making
m!ummmbmdhngplmdmumnofhmgn\hsviuw\xthmihonmy
asceptud means of ntcrebeagiog and e roading these anits, i

l

It is catiaated by sam that 30,000 trailers contammg certain markings will be effectively ed 252
resource for loading by our customers which will place: firther pressore on an Intermodal infrastraitare that
has airady shown capewity vonstrainils pre-loss of the treikr resouree, '

With peak season fagt approacimg 2o no known quantity of sail equipsent o substitute for these) lost
mm,whuthmbmmsMymMMWMhmmdw
our maiion, i the form of mereased focl conmunption wnd funder congestion of our streets and highways.,

Addiumuﬂy,wcmynchaofﬁmawmmmuﬂyxdwﬂmﬁemofﬂhﬂmo&lw
Whmmxﬁmuﬂbnﬂmnﬂhmﬂ&dmbﬂﬂcwmhﬂgm
by the railroads that are restrictiog rail trailers on their lines.

MﬁaWﬁhhMoﬁml&MMwlmﬂtﬁuWCﬂm«
o0t ful il the needs of all Intermodal shippexs, nar are there Likely to be sufficiont quantities to dofso as

2 direcr placement for the 30,000 some odd trailers that are at stoke heve, Loss of these tailers
esﬁmmdﬂ&MmM-mdwtbememw Our coumtry uahdyslméonﬁm,
short on drivers, and long on roxd congestion. :

Respeerfully submitted for your comsidection,

HmTM’Hhmy
u@m :

—— e e
-
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TRAILER AND CONTAINER SERVICE & REPORTING RULES
PREFACE
The Rules cantained herein da not foreclose subscribers from egtérgﬁl .irr;gucéher agreements which may be contrary to thass rules.

Trailor—.A vehicle used in traller on freight car service constructed for the transport of commodities from point 1o potnt via highway, eguipped
with suitable permanently afiixed undercarriage and wheels and with a device for coupling o sali-pawered tractor for movement,

General Service Traller—A trailer or container wekded to a chassis, whan dealgnatad by the owner i1 the AAR UMLER file.

Genarai Ssrvice Contalner—A container mounted and secured on & ch@ssis of bogio, when designatad by the owner in the AAR UMLER te.

Container—A unit for transporting commoxdities in trailer or containar an fraight car service from pont to point, constructed in such a manner
that it may ba mountsd and secured on a car, chassis or bogie fof the pupose of such movamant,

Chaasis-Boglo—A wheel assembly constructed to accept mounting of contalners.

TOFC-COFC SO!‘VIQ.—-TOFC Servica-Transportation involving the movement of trailors and/or containers maunted on chassis/ogies on frexght
cars. COFC Service-Transpartation involving the movement of containers without chassis/bogies on Ireight cars.

Owmner—The person having this to equipment described herein or entitled to exercise the rights and privileges of titis. (Note: A.A.A. assgned

reporting marks shall be displayed on the equioment and the person whose reporting marks apaear on the equipment shall be deemed

to be the ownor for the purpose of applying these rules.)

Subsgcriber—A party signatory to the Traller and Container Service and Meporting Rules Agreemant,
Home Tralier, Container or Chassis—A trailer or container or chassis bearing railread marks in the possession of the hoider of such marks
Fareign Trallar, Contalner or Chassis—A trailer, container or chassls bearing railrosd reporting marks in the posgession of a party other than

the holder of such marks.

Home Road—The raifroad whosa roporting marke are displayed on a particular trailer, container or chassis,

Junction—An agroad lecation where two or mom subscribers interchange trailers, ¢antalners or chassis,

Rall Controlied Trallor-Container—A trailer or containar for which the handling earrier has use charge responsibilty,

Rallroad Reporting Marks—Are reporting marks assigned to a railroad by the Secretary, Cuslomer Oparations Division. Association af Amerk-

can Railroads.,

CODE OF TRAILER & CONTAINER SERVICE RULES

SECTION 1 — TRAILERS
RULE 1-Handling of General Service Trallers

When the origin ¢arier has ascertainad that all carriers invoived in
the route have exlsting agreements with the owner to accept such

Irailers, empty rall controlied traflars designated es General Scrvice

m:lxy be lbaded withowt ragard ta ownership, destingtion or route

uniess:

{a) Ordered home for inspection, maintenanco. licensing or such ather
reasoi as the owner (Iessor) may specity. Under this provision a
specific trailer may be ordered homs no more than once in any
12-month perlod.

(b) Trailers moved smpty under (&) may be:

1. Delivered to home road (dwoct connactian).
2. Delvered ompty 1o the road from which recalvsd under ioad,
at the junction whera recaltved,

RULE 1A-Handling of General Service Trallors
Empty rail controlled trailers gesignated as General Servica not
handled in accurdance with Ruie 1 may be:
1. Delvgred empty 1o the home road at any junctian.
2. Delivered cmpty 10 the road trom which received under load,
at the junction where received
3. Delivered empty to any road mquesting Qeneral Service Traik
ors ar a junclion mutually agreed {direct connection), where the
delivarng carmer has ascertained that the requasting carrier
has an agreement with the owner % accspt such trailers.

EXCEPTIONS

{4) A railrond must not deliver an s trailer baaring its own
reporting marks to anothar railroad unless the receiving rall
road has requested aguipment consistert with Rule-1-A-3.

(5) A raitroad must deliver an emply trailer to tha owner if the
City where it was raceived loaded is the same city that the
interchange exists for the emply raverse raute authority.

{8) The roceiving carrier may re%gnast tha dates establishing tho
reversa rayte autharity {rom the deliverng catrior. The deliv-
aring cariar must (urnish dates requested within 5§ days.

RULE 2-Handling of Non-General Service Trallers
When the origin carrier has ascertainad that zil carriers mvolvod in

the route have existing agresments with the owner 10 accept such
tratlers, ampty lareign trailers not designated as Goneral Service shall,
unlass otherwise mutually agreed, be:
{a) Loaded 10 or via home road.
{b) Loaded in the direction of home road.
23 Delivared 10 home road (direct connection).

Daofiverad smpty t the road tram winch roceived under load, at

the junction whare receivad.

RULE 3-Steamship, Ferry, or Alr Restrictions

Foroign trailers/containars mustnatbe ioaded via or delivered empty
to & water carrier tar trangportation by water of to an air carrier for
transportation by air except for transpentation in interstate commerce
by common carriers between points within the continental United
States (nol mcluding Alaska and Hawaii) without parmission of the
owner filed with the A.A.R. Interchange ices Division.

RULE 4-interchange
Unless otherwise agreed o by roads involved, trailars shall be
considared as having been delivered 9‘jinter\)ﬂangad):

{a) When car on which trailer is loaded Is placed upon a track agreed
upon and designated as the interchangs track for such dellverlos,
accompanied or precaded by praper data for forwarding and deliv-
ery and accaptéd by inspector of recolving road

i) Whentrailer intarchanged by highway Is placed in a yard er parung
Space a?reed upon and designated as a point of intarchange for
such delvarios between carriers, and accompartied or praceded
by proper gata for forwarding and celivery logother with inspection
form prescribed in the AAR TOFC/COFG Interchange Rules.

{c) A recelving carrier refusing an empty traller moving in highway
interchange in compliance with Service Rutes 1, 1A and 2 shail
be liabla {o the delivering carrier for canage expanse incurmed for
aach trailer so refused.

NOTE: When possible, the delivering document accompanying empty
trailers Is 10 reference the date establishing the reversc route authoriy.

SECTION 2 - CONTAINERS
RULE 1-Handling of Gertoral Servics Contalnars )
When the orgin carrier has ascartainad that all carrlers nvolved in
the route havo existing agresments with the owner 10 t such
containers, empty rall controlled containers designated as General
Servico may be loadad, withaut regard 1o ownership, destination or
route, uniess:
(a) Orcternd home farifapection, maintanance, licensing or such other
reason as the ownor (lessor) may spacify. Under this provision.
& specific container may ba orderod home no Mmore than once in
any 12-month pariod.
{6} Containers on chassis-bogies moved under (a) may be:
1. Dalivared 10 home {dlract connaction).
2. Deliverad empty to the road from which received under l0ad,
at the junction whera racaived.
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CIRCULAR NO. OT-5-SERIES

ASSOCIATION OF AMERICAN RAILRQADS
Operations and Maintenanca Deparimen( @ Interchange Services Division

Excerpts iram Circular No OT-5-SERIES

RULES GOVERNING ASSIGNMENT OF REPQRTING MARKS
AND MECHANICAL DESIGNATIONS

1h
Other than Ratiroad Ownad or Controlied Trallers (See Nele)

{2} All requests for assignment of reporting marks and/or series num-
bers fore eg)mont contempiated for service other than raliroa ed
or controlled trallers must be submitted in writing 1o the Secretary,
Business Services, Association of American Railroads.

b) Reporting marks will b assigned by the Secretary, Business
ervices, for use on other thar railrosd-owned or controlied traiters,
roviding the applicant subscribes to the AAR Interchange Rules for
raiiar-Cn-Flat-Car rrOFC/COFC’) Sorvice. Foliowing assignment, the
provisions of section 3 - Report Mams and Numbering Systom,
Codte of Trailer and Container Se: Rules shall be complied with.

{c) Follawinqtha assignment of reportin%marks and/or serigs numbers,
all trailars must be raqisterad in the Universal Machine Language
Equipment Register in the format prascribad in the UIMLER Data -
fication Manual. These trailers ars published in tha AAR'E Car Hira
Master List (micro-fiche). in addition, the owner muat regizter ali tradars
in The Official intermodal Equipment Register,

v
Raliroad Trallars and Containers

{a) Prior 16 assignmant of reporting marks tha applicant must furnish
evidenca o the Secretary, Busingss Services confirming that:

1) A serviceable TOFC facility located on the applicant railroad is

n existence.,

(2) it can accept trailers delivered on flal cars m rail interchange

service.
(%) Reporting marks will ba assigned by the Secretary, Business
Sarvices, toruas an all railrosd-ownad or controliad trailers and contain-
ers, providing the applicant subscribes to the AAR Interchange Rules
for Traller-on-Flat-Car (TOFC/COFC) Service and the Code of Trailer
and Containar Sarvice and Reporting Rules.
(¢} Following the assignmant ol tha raporting marka, all trailers and
sontainers must be m&istered in the Universal Machine Lm&uage
Fauipment Register (UMLER) In the format prascribed in the UMLER
Data Spacification Manual. Thazsa trailers and containers ars published
in the AAR's Car Hire Master List (micro-fiche]. In addition, the owner
must register this equipment, and publish the name, address and tale-
phone number of the Trailer Diglrnbution Ollicer, in The Official Inter-
modal Equipment Register
On behalf of the General Commitlee and the Committee on
Compensation.

Respectiully,
J.d). Carroll

RULES FOR REPORTING STANDARD AND NON-STANDARD PRIVATE AND RAILROAD TRAILERS
AND CONTAINER REPQORTING MARKS AND NUMBERS TO AUTOMATED SYSTEMS

t. Standard Raparting Marks are comprised of not more than four (4)
alphabetical lattars. For trailers tha last latter is 2 2" ang for contain-
ers the last lefter is a “U”.

When a private or rairoad unit is stenciled with a non-standard
reporting mark or no reponting mark the following guidelines

apply’
- 1. Reporing marks having tess than four (4) alphabetic letters,
raport as stenciled, 1.e., report "ABC” nut ABCZ or ABCU.
2. Reponting marks having non-alphabetic characters, o.q., émper-
sands (&), hyphens(-) etc. or numerics, ropan “ABC™ not AB&
3 8"’% °'ﬂgdc' eding four (4) alph
eponing marks exceeding four (4) alphabetic letters. report
“ABCD" not ABCDE po
4 Reporﬁng’marks not stenciled on unit, report “NONZ” for trajlors
and “NONU" for containers. Do not report PVT. PVTT, FVTZ or
:;ls';’éJm NONZ and NONU cannot be reported 10 the UMLER

il. Slandard Unit Numbers are comprised of six (8) digits.
When private of raifroads units are stenciled with non-standard
numbers the following guidelines apply:

I. Units having lass than six {6) numerics, 8.g., ABCZ 100 or ABCU
100 report; ABCZ 000100 or ABCU 000100,

2. Unhs having more than six numerlcs, e.g.. ABCZ 1004567 or
ABCU 1004667 report the first six (G) numbers, eg., ABCZ
100456 or ABCU 100456, )

3. Spocial characters, alphabelic letters and/or chack digits are
not reported, a.g., U 100-456 or ABCU 1004567 or ABCU
100X456 or ABCU 100-466 @ report: ABCU 100456.

Note: It is recommended that docurnents jrom which non-standard
reu%omng' marks and numbors are reported be raintained as an
audh teal.

|

TOFC/COFC INTERCHANGE AGREEMENT
TRAILER/CONTAINER-ON-FLAT-CAR (TOFC/COFC) SERVICE

Subscriber hereby agreos with each other subscriber herelo, except as othor agrooments between or among subscribers may provida,

ﬁiing 2 signed counte

it of this agreerment with the Secretary, Business Services. Association of American

raads. ta abkie by the TOFC/

COFG Intarchangs Rulgs, as amended from time to time. . . - .
can ;!;’lls agéumm may be canceled by any subscriber on thirty (30) days notice to the Secralary, Businass Services, Association af Ameri-
ro3as.
Dated . . . w0 e e e e Slbgcriber e e b ———
8y - — s ——— e

THe .. . . o ...
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SUBSCRIBERS TO THE INTERCHANGE AGREEMENT

TRAILER/CONTAINER-ON-FLAT-CAR (TOFC/COFC) SERVICE

Amilruk - Natlenal Radroad
Passenger Corp.

Angalina & Neches Biver Ralioud

Bangor & Arcoslack Rallroad Co.

Belfast and Moosuhead Lake
Railroad Co.

Roston und Maine Corporation

Bxglngégn Northem and $anta Fe

y. Co.

Canadian National Raliways

Canadian Pacific Railway

Canton Raitroad Company

Cedar River Railruad Company

Chicago, Central and Paciflc
Hatiroad Ce.

Claromont Concard Railroad Corp.

Clarendon and Pittsford Ratlroad Co.

Columbus & Greenville Railway
Company

Consotidated Rait Corp.

C38X Tranapontation, inc.

Dakotu, Minnesota & Eastern AR

Delaware and Hudson Ranway
Company, lnc

Daha Valiey & Southam Railway Co.

Dututh & Northeastern Railroad Co.

East Erie Conunercial Ry.

Advence Transportation Oo.

Agmark foods, Ing

Alliance Transportation, Ing.

American President Lines

Amaco Ol Company

Anton Casgton & Son

Associated Contamer Transporation
{USA)

Atlgniic Contalner Linc

Bay Cibes Leasing Company

Boeing Curnpany

Baise Cascave Corp.

Catadon Trucking Services, Ing

Chessie Mator Expreys, Inc.

Combmed Transport Group, inc.

Coordinatud Caribean Transpord, Inc.

Crate intermodui Service

Crowley Amencan Transport, Inc.
Crowiey Marine Services

Crywley Maritime Cormp.

D.M.L. Contalner Servico

Eagiey Systems inc.

Evergroen Marme Carporation
Galapagos Lines S.A.

General American Marks Company
G I ntermorial, U.S.A,, inc.

G. T Luasing 2968859 Caenada, inc.

RAILROAD COMPANIES

East 81. Louls Juration Railroad

Flarlda East Coust Rallway Go.

Eordyce & Princeton Railrcad Co.

Fox Villey 8§ Westom Lid.

Gatcway Western Railroad

Grafton & Upton Rallroad Cu.

Grand Trunk Wesgtern Railread
Incorparated

Great Wastern Railroad

Hartford and Slocurnb Railroad Co

liinois Central Raikoad Co.

lowa Inlerstate Ralrad

Kankakee, Geavenviilc & Southern Fy.

Kansas City Svuthern Railway Co.

Loviglana & North Wast Rallroad Co.

Maing Central Railroad Co.

Musgachusatts Contral Railroad Com.

Mujglefown ang New Jorsey Ry

Minnggota, Dakota & Woslern Ry. Co.

Missoun & Northern Arkansas
Raitroad

Naw York and Atianiic Rallway

Norlolk Southorn Raiway Company
(includes Affiliates Per Agreement)

Onilario L'0Orginal Railway, Inc.

Paducah & Loulsyille Raitway, Inc.

Partand Turminal Co

NON-RAILROAD COMPANIES

Hanjin Shieping Compegny, Ltd.

Hapag-Lloyd, A3

Hill Brothere Transpontation

Indupendent Frelghtway, Ing.

tn-Tormingl Servicas

Intermodul Express, inn

intermodal Servicys, Inc.

Intermodal Transporlulion Sarvices,
inc.

Interpaal, ing

Inwa Inlerstate Intermodal

ITSI Managument Servicas Cormp.

J.M.J. Projects, Ing.

Kawasaki Kisen Kisha, Ltd.

"K' Ling Amarica, inc.

Lower Vallsy Transpontation, inc.

Lykes Bros. Steamship Co., Inc.

Lyon World Wide Shipping, Inc

Manufacturers Cartage

Mitsti © 5 K. Linegs, Ltg.

NEMLC Leasing Corporation

Noptune Orient Lines, i.1d

Nestle Trangpertation Co.

Nippon Yuson Kaisha (NYK Line &/
Agants)

Oceanex in¢

Pacific Northwest Perishable Shippers

Prgvldonee and Worcester Railroad
Q.
Roscou. Snyder and Facile; Raitway

Co
Sand Springs Raijway Co.
Sao Line Raiiroad Co,
Southorn Pacifle Trangportation Co
Sol'?them Ruilway of Britigsh Celumbia
id.

Taxas Mexicon Raitway Co.

Texas South-Eastern Raliroag

TFM. SA. de C.v.

Togdo, Pecria & Western Aailway
VIR,

Tybumn Railroad Company

Union Pacilic Rairoad Co

Upcﬁ::r Menion and Plymouth Rallroad

Vermont Rallway, Inc.

Wi(gston-Salom Southbound Ruilwey
ol

Wiscansin & Southern Ratiroad Co

Wisconain Contral Ltd,

Parnske Logistics

Puerto Rico Maritime Shippmy
Authority (PFRMM. Inc., &/
Agents)

Price Intormaodal Southwast

Rail Terminal Services

R/EOQON, Inc.

Santa Fe Terming! Services. inc

Seabourd Maring Lid.

Sea Land Servics, Inc

Stevens Transport

Stratagic Equipmunt Systems. Ine.

Tandam Transpor?, Ind.

Totern Ocean Trailer Expross, Inc

Trac Lease. inc.

Transconex

Triple Crown Services Company

Tropical Shipping Co., Lid.

Union Pacific Fruit Express

Umited Arab Shipping Co.

Venezuelan Line

Werner Entorprisss, Inc.

Wast Van inc.

H. O. Waiding Inc

WTL Rail Comporation

XTRA Intermodal

Zim Conluirer Service
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ASSOCIATION OF
ANMIERIGAN RANLROCYNDS

Operations and Maintenance Department ® Interchange Services Division
50 F Street Northwest @ Washington, D, C, 20001

CIRCULAR NO. OT-36-I

SEPTEMBER 1, 1992

CODE OF TRAILER AND CONTAINER SERVICE AND REPORTING RULES

TRAILER AND CONTAINER SERVICE AND REPORTING RULES AGREEMENT

The subscribing rairoad company hereby agrees wilh esch olher rahoad subscnber hergto, except a3 ofhicr agréoments betwean or amang subsasbars may
provide, by Rity s sned counlerpart of Ihis agreoment with the Scorotary, Businesy Scrvices, Agscdiutiun ol Amencan Railroads, to abide by the Code of Trailer
and Centainer Service and Foporting Rules. as amended from time to time..

This agreament may bie canceled by any subscribar on thirty (30) days writien notics to the Secretary. Dusiness Services, Association of American Rairoads.

Ragreag Subscnber

By . .- .- - e =
T .. ——.
Dats
SUBSCRIBERS—TRAILER AND CONTAINER SERVICE AND REPORTING RULES AGREEMENT

Amirak - National Hairoad Passenger Corp.  East St. Lows Junction Railroag Ontariu L'Original Railway, lnc.
Angehna & Neches River Railroad EcoRail, Inc. Paducah & Louisville Raiiway, Inc.
Bangor & Aroostook Railroad Company Florida East Coast Railway Company Portland Terminal Company
Boston & Maine Corporation Fox Valley & Western Ltd. Providence & Worcester Railraad
Burlington Northern and Santa Fe Ry. Co. Gateway Western Railroad Roscoe, Snyder and Prcidic Raitway Co.
Canadian National Railways Cirafton & Upton Railroad Company $oo Line Rarlroad Company
Canton Raiiroad Company Grand Trunk Western Faliroad Incorporated  Southern Pacitic Trangportation Company
Cedar River Railroad Campany liinpis Central Railroad Company Southern Ralway of British Columbia, Ltd
Chreago, Central ad Facilic HRailroud Co. Jowa lnterstate Halroad Toxas Mexican Raitway Company
Clarernpnl Congord Railroud Corp. Kankakee, Beaverville & Southarn Rairoad Texas Souh-Eastern Raiiroad
Clarendon & Pitistord Railroad Company Kansas City Southern Railway Company TFM, S A ¢a C.V. )
Columbus and Greenville Railway Company (Includes Affifiates per Agreement) Toleio, Peoria & Western Railway Gorp.
Consolidated Rail Corporation Maing Central Railroad CCompany Tyburnt Railroad Company
CP Rail Massschusatls Cantral Railcoad Corp. Union Pagific Railroad
(8% Trangportston, Inc. Mridielawn and New Jersoy Ry, Co. Vermont Raltwa¥_, Inc.
Dakota, Mimnasola & Eastern RA Minnesota, Dakota & Western Railway Co. Winston-Salem Southbound Ry Go
Delaware arw! Hudson Railway Mrssouri & Northern Arkansas Railroad Wisconsin & Southern Raiiroad GCompany

Company. Inc. New York and Atlantic Railway Wiscansin Central Lid.
Detlta Valley & Southern Railway Co. Noriolk Sauthern Railway Company

{includes Affiliates Par Agreament)
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TRAILER AND CONTAINER SERVICE & REPORTING RULES—Continued
EX%SPA’IDI’};S ’ { not da , " bearing Its First Digit Serfes (Type) Sacond Diglt Sorles (Size)
raiiraad must not dehver an omply container heating i . . "
awn reporiing marks to another rairoad uniess the receivi 1-Bogie-Chassis 168’ oss, than 53 long x 102
railroad! has requested aquipment consistent with rule-1-A- 2.Dry Vans 7-48 iess than 53’ long x 102"
(5) A raiiroad must deliver an empty container 1o the owner if the v e 102" wide o
aly whare it was received loaded is the same Gity that the g includ &' 10 d legs thar 48
interchangs exists for the empty reverse route authority. 3-Flat Beds (inclu reiig 8 A Bt oAl ol dh
(6) The receiving carier ma'xy uesg t'he dates establishing the frg%g &E:;p::hgbls-s) wias, » tandem.
reverse route authority from the delivering carmer. The deliv- _ ; , .
ering carrier mus! lurnish dates requésted within & days. 4-Rail-Compatible Traiier A'ngj?c,?dgf’%gﬁs“m' 48 x
tandem.
RULE 1A-Handling of General Servios Gonlainars S-Mechanical Retrigerators 540" lung and less than 4' x
" h oo ! 36" widg, Y6" wide tandem
Serv Ot WOIOH ) mecoriancs W pone s aied 43 ganera 6.0y Vs (ncludes 653" long o1 over 102" wds.
1. Delivered emply to the homa road at any juncuo. . " )
2. Deliverod ompty 10 the road b waich Taanudll.  rer foad, r-insuiaied (incluges 7-40"long and less than 45'x
at tha junction whore received. g oudge frame) 840 1org- and lass than 45"
3, quwarm{ empg to any ro?d requesbrég Ganeral Servicy %un— Open for future use. o6 e 1eee than £57x
ainers at a junction mutya)l reed (diroct connection) where ; : : " . " ,
Lhe deliverir:g carrier has a.sz:%lned Ehat the loqu&ehng; carries 9"3@3’3 'Veaﬁ:‘psggnﬂ%ps 9'3%" t&rgeand loss than 45’ x
as an agreement with the owner to accept such vontainers. Dlgop )frames’, Curiam
gides,
RULE 2-Mandiing of Non-General Service Containers O-Tanks/Bulk 0-49. lorig and less than 48"«
When the ongin carrier hag ascertained that all carriers involvod n ) T
the route hava agreaments with the owner to accept such oontainors, The romaning digils are far numbering individyal units,
empty fonsign contaners not dosignaled as general service, shail, {b) Reporing marks for CHASSIS-BOGIES in TOFC/COFC Service
g RO

shall consist of nu rmaore than four alphabetical letters, the last of

unloss otherwisa mutuatly agreed, be:
which shall be tho letter “2", The foliowang 5ix digit numbermg

(a) Loaded to or via hotne road.

(v) Loaded in the diractkon af home road. system shall be used 10 indicate the type ark size, 25 weli as the
{:; Ba:iverg to !'&ne rgjad (ma;ect connection). " unt nurnber of each piece of equipment.
elivered smply to the road 1rom which recelved under load, at K i
the junction whare faceived. ' First Digit Serlos (Type) 1-Bogie-Chassis
8Second Diglt Serles 5-Ovor 40° & under 48
Size) Straight
RULE 3-Steamsnip, Ferry, Barge or Rall Restrictions ~40'-d5 Extandgibie €40 . Straight
Foroign trailes s/containers must not o loaded vi or deityered ampty 2-20' Straignt & 2a/24' 7-40 fi. Gougeneck
to a water ¢arrer for tranaportation by water or o an air carner for Combwo .
transportation by air except tor {ransportation in interstate commerce 3.48 & Over Straight 8-40 #t. Gornbo (20/49)
Ly common carriers betweon points within the continental United 4-40" 48' Extondible 8-40 tt. Tri-Purpose
States (not including Alaska and Hawail) without permission of the D-45-53' Fxtendible
ownor filed with the A.A.R Interchange Services Division. The remaining digits are for numbering individus! units.

{¢) Reporting marks tar CONTAINERS in TOFC/COFC service shall
consist of nu inore than four alphabetical letters, the tast of which

RULE &interchange hall be the lslter U™ The foliowing six digil numbenng system
Unless viherwise agread 1o by roads involved, containers on chas- tha Yo indi o8 A Stz a5 e "ur? o
Ms shall be considarsd as having boen dubvered (inter- 3?213,3 ;?:;‘g,"l.‘é‘ﬁ?gf,,g’,ﬁ? and size. as well as the unit numbsr

-hangsd)
{a) \!\{hesr:1 car on vzh:;l’: comainers on cna:sls—bogles is toadod Firat Digit Serlas (Type) Becond Digit Serles {Size)
piaced upan a frack agroed upon and desiynated as the inter . for tut 1~ ’,
thange biack fur such deliverios, accompanied ur preceded by 2'.8',"}’%03 e use 2-58?233123230than 35"
praper dara for forwarding and delivery and accepted by inspacior 3-Flgl Bedy fincluces re- 3-63' &nd over
of recaiving roag . . movable sido, piatforms
(0) Whon conlainer on chassls-bogie interchanged by highway Is urd axpandable)
placed in a yard or parking space 8?"060 upon ar designated 4 Qpon Tops 4 35 #i. and iess than 40
a point of interchange lor such delivery batween carriors, and 5-Mechanical Refrigerator 5-45' x 96" wide
aovompanied or pracecied by proper dul for forwarding and deliv- 6-Dry Box 8-Over 40’ lg3s than 48' x
c% t%gethet with inspection form prescribed in the AAR TOFG/ 102" wide
COFC Interchange Rules. ) 7-Insulated 7-40" and less han 42°.
) A m_:eMn% camier rofusing an empty container on chas&s-bo?lu 8-Open lor luture use 8-48' and less than 5%
moving in highway interchangs in compliance with Service Rules 9 Spucial Equpped Box 8-40" and Jess than 42"
1, 1A and 2 shall be liable lo the delivering carrler for canage 0 Tanks/Bulk 0-40' and less than 42'.

expense incurmad for each contamer so X .
pe " s rafused The remaining digits are for numbering indwidual units.

{d) Stencil or placard the approptiate UMLER Friling Codels) on

NOTE: When possible, the defivering document accompanying empty oquipment lo visually idar‘a;i? closad units with special equipment.

containers & 10 refercnce the data astablighl This identifior to be located immediataly below the unil nuinber
thorty. sning the rovorse route au- an the reas and nosa OF the uni,

(8) 1t 1= recommended that stoncils be applied to tratiars:
{1) With 42" kingpin settings.

SECTION 2 - REPORTING MARKS AND NUMBERING SYSTEM 32; With 102" wile landams.

RULE 1-Numbering Systom For Trallers, Chassis and Containers 3) Exceeding 48" in length.
Apglications for tha assignment of reporting marks must be submit 4) Exceeding 96" in width

ted to the Secratary, Business Services, Association of American Rail- NOTL: Paragraphs (a). (0) and (c) apply to all new equipment
roads. Applicants must meot the reguirements of Clrsular No. OT-5 placed in service aftor August 1, 1988.
Series. In addition, applicants must comply with the provisions of RULE 2-Miscallanaous Regquiremonts
Paragraphs (a), (b) and gt_:’; of thia rule. . {a) Identification markings of trailers, containers, chassis arx! bogies
{a) Aeporting marks for TRAILEHS in TOFC service shall consst of must comply with ihe AAR TOFC/COFC Interchange Rulus.
no mors than four aiphabetical ietters, the last of which shall be (b) Faoulpment used in interchange service must be¢ fisted m The
the letter “Z". A container welded to a chassis shall carry the loftor Otficial Intermodal Equipment Hegister.
2" m Ihe last alpha posilion, The following six digit numbering (c) Acantainer wekded lo achassis shull be registerad in the Universa!
3ystem shasil e used to indicate the type ands size, as well as the Machine Lanquage Equipment Rugsler (UMLER) as a traier,
init numbor of each piece of equipment. using an AAR Trasler Typa Cocde.

L
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TRAILER AND CONTAINER SERVICE & REPORTING RULES—Continued

GENERAL SECTION
RULE 1 - Procedures For Interpretations and Revisione

The intermodal Steering Committee of the Interchange Servicos
Division, Agsociation of Amarican Railroads, shall have autherity to
Intarpret theso rules, and to make recommendations for chenges or
revisions thereto to the Operations Genoral Committac, interchange
Sarvices Division, Association of Amarican Railroads. Upon approval
by the Operations General Commitiee, such ¢changes or revisions to
these nules will be submitted to the Subscribers for vote by letter ballot
{one vote for each traler or conalner bearing railroad reparting marks
which is ownad, Isesed or controlied by Subscribors, with an affirma-
tive majority vate of all Subscribars necessary for approval.)

RULE 2 - Arbitration

To render formal intemrstations of these ruiss and to settfe disputas
arising undor them, the Operations General Committeg shall act as
an Arbitration Committee. Members reprasenting a majorify of the
tolat votes of tha committee shall be present to constiute a quorum,

in the event any question or dispute arises concerning these rules,
it may by agreemznt of the disputing parties be submitted to the
Arbitration Committee in abstract through the Secrétary, Businsss
Servicas. Tha abstracts shall briefty set forth the matter to be interpre-
ted, or tho points at issue  the instant dispute and each s
interpretation of tha rules, or orders upon which its position Is based,
The Arbitration Committee shall basa its decision upon the rules and
the abstract submilted. Should one of the parties elact not to furnish
the necessary information, the Arbitration Commiltee shalt use its
Judgement gs 10 whather it can properly decide the controversy. in
case 4 question shall arige not coverad by the rilas, the parties
duaqree%»%may, by mutual consent, submit Such qusstiona to the
Arbitration Committee. Arty expenaas incurvad by the Arbitration Com-
mittee shall ba borne by the party against whom an advorse decision
Is rendared, The dacision of the Arbitratian Committee shall be tinal.
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CODE OF TRAILER AND CONTAINER REPORTING RULES

Effactive January 1, 1998
PREFACE

Unless otherwise ugreed to, these rules shall appty to trallers and containers baaring railroad re%nﬂmg tnarks of subscrbers.

Whare “Use Charge™ or “Agreed Jse Charge” ugaears in these rules, it means the agreed rate:to

cstablished by agreement Detween the handling road and the ownar

@ paid for the use of trailers or containery

Where “Tradler” appears in these ruias, #t shall bo interpretsd fo include General Service containers used in trailer on ireight car service

CODE QF TRAILER AND CONTAINER REPORTING RULES
RULE 1-T Usage Reporting and Registration
A. Payments

1. Trailer usc, separatedby the wailer's muvidual ioaded and empty
cycles as defined in Rule 2-T, must ba reported to trailer ownar within
one (1) month and ten (10) days from the last gay of the month in
which & is used, including reperting for trailers on hand at end of
that monih,

2 Traflor use transactions, including trailers reported at zero cates,
musi be repored,

3. Railroad hokder of reporting marks degiring to direct reporis to
a lessor must notlty other roads i writing. No more than one lessor
may be designated 10 receive reports on traliors assigned a particuiar
reporing nark.
B. UMLER Rogtatration

Indlvidual traflers shall be reported to the Sucretary, Customer Ser-
vice Divisian. as requirad in the Universal Machine | anguage EqQui
ment Registar (UMLER) farmat ang lished iy "The Officlat
Intermodal Cauipment Rograter.” UMLER information ruceived by the
Socrelary by the last working day of the month will be effective the
first day of the subsaquent monlh.
C. Taxes

Use chargss accrued in the United States on trators uwned by
the Ferrecarriles Nacionales de Mexico (Natianal Raitway of Mexka)
which ar¢ under the United States revenue laws, ara subject o mcome
taxes on such uailer use Aarnings payanle to the Inernal Revenue
Ssiviee by of for Ihe account ot the respective irailer owners

D. Pogsession by Non-Subseriber

It a subscrier misrchanges eyuipment 10 a non-subscriber, as
evidenced by the offiiat interchange created thraugh Liability Contim-
iy System (LCTS) procsesing, the subscriber will be responaible fur
the performarce of all tarms of thi agreement m the same mannes
as 1f the squipment ware m ihe possession of the sutmcnber
£. Respenaibility for Use Charge(s)

1. When a subscriber hereto, a3 the ormn hilling road, delivers or
causas {¢ be delivered, a traller to another party, whethet or net a
subscribar, no: having a use chargs agreement with the trailer owner,
the ungin road agrees to bo responsible for the owner’s use charge
untit the trader is either delivered to the owner or 1o another parly,
:;nﬂrher of nol a yubscriber, which has a use chargs agraement with

o owner

2. Traters shall not be loaded or larwarded cmgty to destinations
outsige the continental United States (not including Ataska and Hawaii)
and Canada without permission of the trauer awner. Road vivlating
this rule will be respongible tor the agreed use tharge
RULE 2-T Computation o! Days and Cyclog
A. Days

Days shail be reckoned by subtracting the date of recaeipt trom
thet date of delivery 88 evidenced by the cificial interchange created
thraugh LGS pl‘ocessit? The day of receipt shall be disregarded and
payment madie for the day of delivery. A road receiving and delivering
a travler on the same day shall not pay a use charge for that day.
B. Cycle Rours

For purhoses of ¢ycle reparting the first hour i the last hour of
a loadad or empty cycle ghall be reportad
C. Record Squrce

t lnterchange records of raceipt and detivery under s rute shall
be those obtained from the raponts provided tor in Flule -7

2. Otner cycle ovent records under this rule shall be those obtalned
from the paying road's records.

D. Cyctes

1. The leaded cycls shall begin with the eariiest loaded event (e.g. -
i:aﬁfo t;c)ce'pl, loaded ralsase. loaded mbound/outound move-

hent, efs.),

2. The empty cycle shall bagir with the cariiest empty svent (e.9.
e;npty receipt, ompty releass, empty inbound/outbound movement,
otc.

3. Back to back empty or loadud cycles whl be reported as sapa-
rate cycles.

. INTERPRETATION
(Zu:?non: Hew should cycles that span more than onw rmonth be re
ported?
Answer: For traliers on hand at the end of a month, rapartings shall

be made through the last hour of the month even though the cycle
hus not bean completed

RULE 3-T Use Reports
A. Instructions for Making and Mandling Reports

1 Use repods alinl ba forwarded to trafier owuary not later than
the Lgrh ¢ay of tho sovond month tollowing the month n which use oc-
curred.

2. Arepor (Form G-1-T) shail be made on a form, 8-1/2 x 11 ches,
with & minimum of 3/4 in¢h binding spuce at the lefthang side as
shown in Appendix 4. Hepart shall show the treiler number in full and
use {time and miles) must be reported by the individual loaded and
empty cycle for each trailer in itw possession of ihe roaa making the
report. A trallor earning no use charge shall be reportes maicating
days earned but no amount. The nymber of columns on Forar G-1-
1 may be varied to accommodals mechanical proparation. Partc-
panty in the AAR Car Hire Exchange Progeam will not De required (o
furnish olher participants the same dotan m ?rinied traller vse repont
form as prescnbed in Form G-1-T and O 1-T, but will be required to
furnish only the summary report as prescribed i Paragraph 3

3 A Summa%ﬂerori Form, as shown in Appendix 5 and/or Appen-
aix M (Cirgutar OT 10 s¢nes) shall be made on a form, 8-1/2 x 11
inches, with a minimum of 3/4 inch binding gpace on the Ict harki
side. The summary will include tratier use charge paymants of current
and adjustment repocings, reciaims and discrepancy clanns.

4 Only one report shall bo lurnished for each month

5. Errors and omissions must be reported in a scparate adjustmmnl
repurt, for g subseguent month on Form O-1-T a8 shown in Appendix
6. Such aduslment report shall be of the same wize with the same
hinding space a3 that provided for tha report Form G-1-1, The numbe:
ot columns reported on Form O-1.T may bs varied to accommodate
machanKal preparation.

8. The use of alternate Numbers in reporting use charges Yovs not
cunstituter an error or oMMIsSivsl, providinig one of the traser numbers
$hown 18 the correct number, but gach trailer that has earned a use
charge must ba reperied ssparately cither with or without an aktes
nate number.

7. Use ¢harge allowed m error may be deducted in use charge
reporis forwardad within two {2) montha and ten (10) days trom the
tast day i the month for which the usc charge was reporteg as Raving
been earngd, without requesting authority from trarer owner. but such
deduction shall not bo niade after that parind except by authority from
1he road 1o Whigh the use chaige 13 reported and ctaim therelore s
presented i1 acgordance with the provisions of the rule  Deductiuns
must 1ot be shown wn the same shoot as wdkditions.

8. Use charge roportsd and subsequently deducisd n accardance
with this rule cancels such use charge and leaves the owmer roard in
the same Dosition as f the use churge had never been repuriui
RULE 4-T (intentionally Not Used)

RULE $-T {Intentionally Not Use)
RULE 6-T (intentionally Not Usead)

RULE 7-T - Rgclaim for Dameged Equipment - Handling Line Re-
spongibllity
A. Reporting Requirements

When equipmant is badly damaged, iest or stalen and reporied to
the owner with g tequast for its depreciated value, responsibility lor
1use charge (goe Paragraph F.). will cease frem date of original notifica-
tion until repairs are authonzed ar dispoesition firnished by owner.

B. Return of Equipment .
if the owner requests equipment be sant home for repars, usar will
initiate return of equipment within ten { 10) days afrer notice 15 recetved.
olherwise, responsibility for uso charge shall ba reinstated
C. intermediate Road Rasponsibility
An intermediate road Is regponsible lor lraiter use charges on a
trailer returned home under Paragraph B of this rule but the trailer
use charge paid may ba reclaimed under the provisions of Paragraph
F. Equipnient moved home unger this rule shull be so ircticated on
movement govument.
0. Settlement )
If, on raceipt from owner O Jepraciatad vatug, uset deckey to repair
pr send ha traiter ta the ownor Kk repairs, or the traiter is rouovered,
the respongibiiity 10r use charge stull continue from date ¢f orginal
written aotification to owner as destruyed, lost or stolen
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E. Claims for Use Charge In/ Qut TRUK
When equipment is fost, stoian or otherwise unreported and na ysa Ramp / Deramp
charge allowed claim for sueh charge shall be presertsd to the In/ Qut Gate

aubrariber lnst In possession of the equipment as evidenced by the
official interchango created through LCS processing.

F. Tire Limits and Procedures

Trailer use chasges shall be pald (o the trailer cwner and recovered
by reclaim. Refor ta Trailer Heportln? Rules 13-T and 14-T to deter-
mine time limits and procedures for Issuing, hendling and de-
durting reclaims.

g?‘lf 8-T Raclalm for Damaged Equipment-Owners Responsi-
i
A. Repair Material

When a trajler Is detained awading receipt of ropalr material, which
must be nbtained from the owner and/or manufactyror, responsibility
for use charge sAall cease from the date the material is ordered from
the ownarmanu‘acturer until the date it is delivered 10 line of road or
company ordering same (see Paragraph E.), as evidenced by shipping
reeopl or waybil,

8. AAR Interchange Rule 165

1. Whan trailer is reported to owner under AAR TOFC/COFC Inter-
c;-rangedﬂule 168, sesponsibiity for use charga hall cease from date
0! report.

2 1t owner authorizes the rapair of traller, responsitiliity for use
charga &hall begin afler repairs ame complsted but in no ¢ase shall
rehel extend bayond sixty (60) days from the date owner authorized
the repairs.

C. Home Shop Dispesition

it road an which itailer was reparted, at owner's roquest, sends the
Uaier homs for ropalrs, responsibility for usa charge shall ceage frorm
dals of original raport to ewner until date railer leaves reporting road
as evidenced by the offictal interchange crmatad through Lf Pro-
COSSING. in na event shall relief extond beyond sixty (33) days from
date owner requasted tralier sant home.

O- Intermediate Road Responaibility

An intermediate road is responrible for tralier use charges on a
\railer mwir:? home for repairs. but tha {railer use charge paid may
be reclaimed under the provisions of Paragreph E
E. Time Limits and Procedures

Trailer use charge shall ba paid to the tralter owner and racovarad
by raclaim Refer to Trailer Meporting Rules 13-T and 14-T to deter-
mine time limita and procodures for issuing, handling and de-
ducting reclaims.

RULE 8-T - Interchange Reporting

A. Authority

_ Trader Servica Rule 4 determines the rules and procodures for
intorchange of equipmant. This rule is not interded to contradict such
procedures, but ruther to incorporate roporting nstructions, correetion
procedures, and Liability Cantinuity System (LCS) default fogic 1
pemnit cotrect reporting of usage

8. Gove_rnln? Record

The officlal Intarthange rocord created through LCS processing will
be lhe record used for payment of trailer uge chargas.
C. Mathods of Freparation

Interchangs infarmation will be reported through the AAR TRAIN
system and pracessad through LCS which shall ba the official intor-
change record and take precedence over conflicting information other-
wise feponed.

D._Contant and Froquency

The mlarmatior: reported o the AAR TRAIN system muysi intlude
trasier inial and numbor, slatus (loaded or empty). month, day and
hour ol infarchange. defivoring roud, receiving raad, and location of
interchangs. ¥ ailure to report an interchanps or correction within 120
hours of the event will result in the official interchange record boing
generated based on the connecting road's reperting of delivery / re-
celpt or LCS Togic.

RULE 10-T LCS Default Logic and Junction Reports

A. Default Loglc
1. All gpplicalions ¢f dafayit Io#'ic foquire & minimum of threg (3}
ingequence logica! evenls prior to the appiication of LCS lngic. Detauit
logic will not bensfit the carrior that faited 1o report, ultiple data
olements, within & single interchango recurd, may be changed by
Liability Gontinvity System (LCS) default logic to creuts the official
LC2$ Iafercha.ngc. cs
. aporting evenls used by LCS fo proy comect inte

reportings alt'::g o properly rehange

Interchange (Raceipt, Delivery and Por)

Arsival

Deparnture

Pull

3 Existing TRUK Logic will be retained as pant of LCS. 1t wil
continue o process tho lollowing two situations:

&. 1t 3 trailer is reportod QW To TAUK and In From TRUK by
the 2ame carrier, no action I$ nooded,

b. i a trailar is raparted Out To TRUK by the delivering carrier
and In From TRUK by the receiving carmor, TRUK logic will creata
an interchange at the time of the In From TRUK repon.

4. i ihe LCS logic datermmes that & standard (steel wheel) delivary
or recalpt has been reporied on a lrailer end the corresponding receipt
or delivery is missing, the samo LCS default logic that applies i fraight
equipment will be used to validate the roported interchange.

. Neither Carriar Reparts

& When bath carriers tall to report an interchange, and naithar
carrigs reports a TRUK massage It continuity between (he two carriers
can be established prior 1o tha 120t hour of the subsequent month,
LCS wii create an Out To TRUK mmssage for the dotivering carrier
two minutes before the first equipment evant on the recelving carrier,
LCS will aleo create an in From TRUK messags for the receiving
carrier one minute bafore the firgt oquipment event on tha receiving
carrier. The TRUK logic will craate an interchango from the dalivaring
carrier to the receiving carrier at the ime of the In From TRUK report
on the receiving cames. The load / em fgestatus wii be taken from
the dalivering carrlar, ane the location will be determined by LCS peo-
cossing.

b.g When buth carriers fail 1o report an intar¢hange. and neilher
carrigr raports a TRUK message, if continuity is not established pror
1o the 120th hour of the next report month, LCS will create an Out To
TRUK message for the delivering carrier on the first minute of the
roport month that continuity is established. LCS will also creste an
In From TRUK message for the racelving carrier on the second mmute
of tho report munth that continulty is estabiished.

5. Delivering Carrier Does Not Report

When the dolivoring carrier tail$ to report an intarchange, LCS wiit
craate an official intorchange uging the reporting of the receiving
carrier.

7. Recaiving Carriar Does Not Roport

YYhen the recaiving carrigr fails to report an interchange. LCS will
:ferﬁ'ce &n official interchange using the roporting of the delivering
carrler.

8 Both Carriers Report But Do Not Agrae

a. When both carriars attempt to roport the same interchange
aclivity but the location is different, the delivering curriar's Incation
will bo used.

b. Whon both ¢arriers attempt to repart the same interchange
activity but the timo is dilteren! by tour (4) hours or less, the delivonng
carrier's fime will be usod.

¢. When both carrlers attempt (o report the sama Intsrchange
aclivity bu! tha time is different by more than four (4) hours, LGS will
aliocate the time equally between the two ¢arriers.

9. Qut Tu TRUK Raported By Delivaring Carrier

a. If the delivering earrier raports an Out To TRUK and the lrailer
Afants moving within the sume calandar month on the receiving carrer
which did not report an In From TRUK, LCS will create an !n From
TRUK reporting one mintte after the reported Out To TRUK.

b. Il the dalivaring carrier raports an Out To TRUK in one calen-
dar month and he trailer starts maving during a difforent month on
the recelving carrier which did not report an In From TRUK. LCS will
create an In From TRUK reporting for me racaiving carier, on the
first minute of the month in which the trailer slarted moving on the
recaning road.

10. In From TRUK Heportedgx Rocelving Carrier

if a traler is moving on the d erln%carn‘cr and is then reported
In From TRUK by the recaiving carer, LCS will creato an Out To TRUK
reporting for the delivering camiar ona minyte bofore the repurted In
From TRUK.

11 Out To / in from Port

it an Interehange delivory 10 Port is reparted, tha llability ceases
Liabilty commences on the noxt carvier of record upon the reporting
of three insaquence Kogical events.

B. Junction Reports

All inferchanga rapons will bo malched or generatad by LCS pro-
cessing, coded per Appandix 7-A of these rules, and returned as
junclions o the delivering road, recaiving read and the equipment
awner,

RULE 11-T Claim Handling

A. Instructions for Making and Handling Claims

1. Claims covaring erors, including incortect charges, oromissions

in lrailer use charge report shall bo presented in accordance with

m_endix 7. Cialms shall be presentod after three (3) months and
in five (5) manths from the last day of the month in which the use
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charge was earned in compliance with the followng:

£. A request for authority in deduct use charge reporied us having
oeen varned conatitutas a valld ¢laim when presented {u lranler owner
within flve (5) months from the last day af the rmonth for wihich use
rharge was reportod.

3. Claims shail not be prosented unl all amounts previously re-
poriod huvd been properly credited. When total days for which the
ageeed use charge receivad on any traller is equal to or groatot than
the 1al number of days due, no claims tor shon days will be issuad
against any road

4. Claims for underpayment must show the claimed use chasge
Al such claims must be verificd by clanit before presentation
Pourat of interchange, ar evidenced by the official mlerchange craated
through LCS processing, or cycle ¢change must be shown on all
claims issued,

5 1t complote cycle reports have not been recelved. claim should
e tilag) against the read having spparently lailed to furnish a ropon,
and cinimant should indicate that such infurmation has not been re-
taived by ingerting sdbsec‘uem ¢ycle record, if availubly, and show
days allowed by that road for month claimed.

6. The lolkowing rules govern tha records required for tho month(s)
prier and subsequent to the month claimad:

8 Aciaim covenng iraiter ON HAND at begianing of month must
s?og gam ang haur of precoding ¢ycle record or on-fine avant instead
ot “OH °

b. A claim covering feailer ON HAND at ernd of the month must
s!;\og ﬁme and hows of succeeding cycle record oron-ting event instead
of "OH."

¢. A glaim covering a baier oli-line 8t beginning of month must
show the last interchange revord prios to the month clalmed. If the
latest cycle racord for e precoding monih(y) is &iter the jast Inter-
change record, it must also be included.

¢. A claim covering a trailer off ling 8t end o) month must show
the first interchange tecond in the subsequent month(s), if available.
if the hrst cycle tacord far the subsequent month(s) is betore the
interchange record it must alsa be tncluded ori tho clam.

7 Aclalm presented in accorgance with the nile may be continugd.
providect the traiter owner roturng the claim to the road te which
ofiginally presenled ar presents it to another road within a purd of
wo (2) months fram the last day of the two (2) month 1period allowed
the road which handlec clain priar to reissuance. The number of
days shown on the original claun may be increased by the irailer
owner it investigation develops that the use chrge ix due from a road
olhwr thun the road ta which the claim was onginglly addressed.

8. Clawny properly presenied in accordance with ths rule, which
are not handled By provided in Paragraph B. shall bocome due and
payablc upon presentation of a bilt by claimant providod Yill s pre-
:ented b){/j clalmant within six (6) montns trom the date amount claimet
hecame duc.

B. Instructions to Road Receiving Claims

1 A mad initially recoiving & clairn from a trailar owner muat within
saven (7) months from the last day of e menth in which use charge
was earmned:

(1) pay =il use charga claimedt in the next use opudt and clgim
should not bir relyrned 1o traller owner,

{?) pay partial amount due in the nexl usw report and disprove
turther responsibility with official LCS interchange record suturning
disproved clusn o trailer ownae,

(3ntisprove any responsibility wilk official LCS interchange re-
cord, raiurning diaproved claim to raior owner.

Ttaw procedure will requira that the teailer ownor repord payment re-
covey.

2. if claim 13 not satisfied, trailer owner shalt handic with the next
delinquent road in acoardance with Paragraph A.
3 A road roveiving & claim from a tralior owner must, within two
{2) months from the tasi day of the month that fimits the issuance f
such claim as preserived in Paragraph A7, handie as provided in
Paragreph B 1.

C. Adjustment of Errors Doveloped in the Handiing of Claims

1. Errcneous payment of use charges as s&t lorth in the folfowing
paraytaphs of this rule conetitute a valid claim undor the provisions
of Paragraph B.. und snust be so handied.

2. When use charge has been reported to other than trailer owner
yndc: meorracd initiale or numbor or for the wrong menth, which tagt
is doveloped in the investigation of a claim, the feporting rond shall
be rospursible ta trailer owner for use charge carned and shall have
the privileye ol continuing such claim for nd of use charye mcor-

rectly paid urgspective of the amount shown on original claim. trom
the road to which it way incorrectly reported

3 When use charge has been reported to trallar awner under incor-
rect Initials or number. or tor Uie wrong month, which fact is developed
in the Invastigation of a clam, lhe reporling road shail deduct the
previopusly allowad and re-allow the use churge plus any refatad

charges due )

4 "It such deduction of charges frorn « trailer numbar teaves trarer
owner shont, the traller owner shall have the privilage of continuing
claim under the traitar number on which the Jeduclion was made

RULE 12-T Uze Charges Versus Reclaim and Recoverias

The reporting of amounts aceruing for the use of tiaders shull be
madc monihly wilhuu! regard 1o reclaims panding or othor tiailor re-
porting rules which may provide lor recovery of uge chargas

RULE 13-T Time Limits for Processing Reclaim(s)

A, Sco

Thig rg!ee applies 1o those roads which Jo not participate In the AAR
Car Hire Data Exchange program. Thia cule will 2o apply (o AAR
Car Hira Data Exchange panicipants who efecl not 1 utilize the data
sxchange process for recoveries provided for m Rule 14-T

B. Intermediats Switching Reclaim

Any intermediate switching reclalm repornts shall be prupared sepa-
ralely and presented within fhrea (3) manths feam the last day of the
month in which (he use charge sccrued. excapt that supplemontary
reclaim statements covering errors andfor omisslons ghall be pre-
gented within six (6) months from Ihe lust day of the month In which
the use charge acerued. Ori?maf and supplemerstary switching raclalm
stalements shall be alla as presented within Wirly {30) oays aner
receipt. The raad paying an intarmadiate switching roctiirn gy pres-
ent exceptions to covor orrors ur adjusimants thereln, provieed it i3
presented within three (3) raonths from (he lust day of the mont n
which the rectaim on which cxception is made was received  However,
exceprions and supplamentasy reclaims in connection with adjusiment
of ravenue affecting switching charges may be presenled within three
(3) months trom the last day of the month Ir whieh finui adjustment
ol charges is made, bul exceptians 1o reclaims will not be atlowsy
cormection with adjustment of charges oa stop or mulling-n-tiansil
service, The privilege of continuance ot the exception shall veuss
when either road interested fails to raturn it ta the other road wilhin
two months from (e last day of the month 10 which it was received.
the delinquent road to bo respansible for the unudiusted amount

C. Traller and Container Reporting Hule&a] 7-T and &T

1. Ruclaioy under Toaller and Contalner Reporting Rules 7-T and
&-T shall be presented within three (3) months from the 138t duy of
the month in which the use churge weorued  in case use charge
accrued in more than one (1) month, the lasl calendar manth will be
considered as the month use charge accruud, Supplumantary re-
claims covering arross and/or amigsions shall be presented within tive
(5} menths from the last day of tha manth use charge accrued. Orygionl
and supplementary reclaims shall ba allowad with or without deduchon
oot later then the tenth (10th) day of the third (3rd) month {olicwiny
month in which reclaim 1 received.

2. Counter roclaims shall be presented to the ariginal ¢laimant
within nine (8) months from the lust day of the month in which reclaim
was allowed. Counter roclaims stiall be ullowed with of without deduc-
fion not later than the tenth {10th) day of the third (3rd) month teflowing
month in which counter reclaim is reccived

3. Reclanny ang counter reclaime that are partially or totally e
cfined must be returned 1o the reclaiming mad prior to the last day
of the third (3rd) month foliowing monih it winch reclaim was raceivad
The privilege of contiruance of reclaim thercatier shall cease when
either road fails to tetumn it 1o the other within two {2) monihs trom
the tast day of the munth in which It was fast received. the delinquent
road 0 be responsible for the vnudjusied dmount.

D. Traller and Conteiner Reportings Rules 15-T and 16-T

1 a Reclaim under Trailer and Contamer Heporting Aule 15-T
shall e presented within three (3) munihs from the last day of the
month in which trailers were dolivored by the holding road

b. Reclaim under Trailer and Container Reporting Rule 16-1
shall be presentad within three (3) months from the iast cay of the
manth i which dispasition of the traller is received by the holumg
road, excapt wharg detention adjustment 15 involved, in which case
reclaim shall be presented within three (3) moaths from the last cay
of the month i which delention is cancelled or refunded.

¢ The road receiving rogiein yhall present exceptions 10 the
claimant within three (3) months from the iast day of the month in
which the reclaim was received and shall allow in the next open use
charge repun the amount not covered by excentions .

2. Counter rackalms shall be presented ta tha ofginal ¢laimant
within three (32:momns {rom the lust day of the month in which reclaim
was allowed. Counter reclaims shall be allowed wilh or withaut excep-
tion within three (3) months from the lest day of the moulh in whirh
counter rgclaim was raceived

3. The privilege of conlinuance of reclaim or counter reclaim thate-
after shall cease when sither intarasted road fails to return it 10 the
other within two (2) menths lrom the last day of the maonrh in which
it was last recoived. the deliquent roud tc be responsible for e
unagiusted amount.
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€. General Provisions

{ The provisions of Paragraphs A, B, C ar D will not prevent the
continuanco of any reclgim after the perind named f & has been
praviously opened wher the reclaim eventusily rasts upon some road
other than the one originally addressed, exoept that the reclalm shall
b presantad to such other road within two v(e% manths from the last
day of the month in which it was last roceived by claimant. Further
handiing shall be subject W the provisions of Paragraphs A, B, G or D.

2. Raciaims she'l be made by the designated officer of the road
which pays (e use charge to the designated officer of the road from
which the allowance Is roclaimed, unlass specifically agreed by the
interesied roads to penmit the presentation and geeeptance of such
reciaims by local represantatives.
RULE 14-T Tima Limis for Deducting Reclaims

A. General Provisions

The deduchon provisicons containart in this rule are only applicable If:

1. The wadis a Fpﬁnicipam In tha ARR Car Mire Dala Exchange
Program (Reclaim orma?a?.

2. Roclaim is under Traler and Comainer Reporting Rule{s) 7-T
and/or 8-T

3 Provided for in Bilatoral or Special Agresmants.

Participants will not be requirad to furnish the paper reciaim detail
lo ollicr paricipants as may be prescribed in thoso rules, but will ba
roquired 10 furnlsh & paper summary roport for gach reclaim tem;
totals shafl be shown in the appropriate lines of the reciaim section
aof Appendix 5. Pager detail and summary repans must be provided
to & nonparlicipant in the month foe which the deduction is made. The
sostinuance of any reclaim beyond the gcope of this rule will ba
handicd under the pravisions of Rule 13-T.

B. Qriging! Reclalm

Origingl soclalim(s) as provided for in Paragraph A may bo deducted
within three (3) months and ten (10) days ‘rom tho [ast day of the
month the trailar 1138 charge accrued,

C. Counter Reclaim

Caunter reclaim statements to the original reclaim staiements may
be counter deducted on a one-time haais within three (3) months and
len {1Q) days of the original reciaim deduction. Counter raclalma
%hgrr than the one-time basis shall be presonted as provided In Rule
D. Supplemantary Reclaim

Supplemsniary raclaim statement may not be deducted. They must
ba handled under the provisions of Rule 13.T.

RULE 15-T Rectaim for intarchange Offering

A. Responsibility

1. A road failing 0 rocolve promptly fram a connection trailers on
which it has lald no embargn shell be responsidle to he connection
fot use charge incurrad by the reclaiming road on trailers o hald for
delivery inciuding the home trallers of slich connection,

2. 1sueh failure to receive shall continue for more than throe days
the delinquent line shall theraafter in addition be responsible for
- use charge ingurred hy the reclaiming road on all trailers whergvar
in transit which are thus held back for delivery.

3 Whan the hour at which the recelving roagclears the interchange
track I8 8o late that the delivering road cannot place cars carryin
srafiars on nter chenge track bofore midnight, the racening road shal
be responsible for the use cha?o Incurred by the reciaiming road on
such tailers for the following day. subject to lncal agreement as to
hene tequired 1 make dellvagr.

4. Wnen the receiving road cannot make parking $pace available
at a designated lot by reason of congestion or that iot has clasad,
50 that the dellvery road cannot aecomplish delivery, the recaiving
road shali be respensible tor the use charge incurred by the reclaiming
r0ad on such truilers untl delivery i$ possible subject to focal
agreement ay {0 Umo required to Maka dalivary.

B. Notification and Preparation

't shall be the duty of the connoction intending to seciaim to nolify
the delinquen fine daily, prior to midnight, at the puint where trailers
are offered, of the totat number of trailers o held for it, and within 48
houry, from midnight of the day trailers are offered, fumish the Initlals
ang numbers of the trailars,

RULE 16-T Embargoes

A.EN%tzi‘ﬁcation

mbargoees issunr by the embargoing road must

the Customer Sarvicm Jivision. o be by natis to
B. igsuing Provisiong

. ;\ri’r;eﬁr:, :m m“_gnﬂr:s tmegy NI:r any reason it w“:hmfte secept trailors

ulfic, therel , i

iom i govern: laying an embargo, the following provie-

1. An origin road may accept trailers for mavemant to embargood
destinations only for two (2) deys atter the effective date of the em-
harge and then only for trailers which were loadod of in the process

of loadling prior to the the coffective data of the embargo.

2. The embargoing road shauld accegt trailers from connestions
which were wriginated in aceordance with the provisions of Paragraph
1 abiove, except when It Is physically unpessible to receive any trathc
due 10 washouts, floods, accidents or ather imescuptions of sanice.
Whan trailers, proparty loaded prior to or within the twe (2) days (the
date of loading, diversion or reconsignment fo he delemined from
the data accompanying the tralicr) arg refuaad st any time during the
effectivanass of the embargo. the road helding the trailers may reclaim
traiter hire under Rule 15-T, for the number of days such trallers are
held, nat exceeding the duration of the ombargo  For trailer use
reclaim regulations applying lo ralors refused account improper or
improperly appilad permits {0 embargoes sea Paragraph D of this rule.

C. Empty Traliers

Araitroad not lay an embango on s awn ampty trailers returmed
home in a ance with Traifor and Cantainer Service Rules
D. Beclaim

Unless otherwise agredd, reclaim for ure charye on a trailer hale
by reason of an improfer or improperly applied pormit to an embargo
should ve sottied as lollows: .

When & road laying an embargo refuses to acoept a trailer account
1Mproper of improperly applied permit 1 its ambargo, it shall nolfy
hoiding road, stating its excoption 10 the permit, prior 1o midnight of
the sacond day Irom date the taller is delivered or londered with
necessary vata for forwarding. If it neglecls to give such nohee. |
shall be responsible for the use ¢harge incurred by the raclaiming
10ad for the number of days the traller is held

RULE 17-T Arbltration Procedures

A, Scope

To interpret these rules and to settle disputes arising from tham,
the Operalions Geéneral Committee, Association of American Rar-
roads, shail act as an arbitration Committce. Membem raprasenting
& maljority of the lotal votes of the committee shall be present (o
consttute a quorum,
B. Rule Disputes

In ¢asa any guestion O dispute arises under these rules, it may by
agresment of the disputing parties ba submitted % the Arbitration
Cormmitiee through the Secretary of the Customer Service Division
in abstract. The abstracts shall briefly set forth the ?oints at issua
and each party’s Interpretation of the rules upon which its claim is
based. The Arbitration Committee shall base its decisions upon the
rulos and the abstract submitled, and its decisions shall be finul.
Should one afthe parties elect not to fumish the necessary informaton,
tha Arbltration Commtieo shall uss s judgment as to whether it can
properly decide. All decisions Shatl ba raparted (o the partics Involvad
in the dispule.
C. Non-Rule Disputes

in ¢ase a guestion shall arisc not coverad dy the rules, Wie roads
disagresing mey Dy mutual consent submit such yuestions to the
Arbitration Committce
RULE 18-T interpretation and Revision of Rules

The Comumittes on Car Service, Gustomer Service Division, Assoc)-
ation of American Railroads, shull havo authority to intormatly interpret
these rules, ands to make recommondations for changes or revisions
thereto to the Opwrations General Committes, Assnaiation of American
Ratlroads  Upan approvel by tho Operations Genersl Committee,
such changes or rovisions 10 these rules will be submiticd to the
subscribars lor vote by letter ballot (ona vole for each trasler or con-
fainer bearing railroad reparting marks which 1s owned. leased ar
controlled by subseribers. with an aftirmative majority vote of all sub.
sunbets necessary for approvai).
RULE 19T Supervizion and Audit
A. Supervision

The Custamer Service Division, subject ta direction of the Opera-
tinng Gienaral Committee, shall supervise the application of the Trailar
and Container Servica and Reporting Rules, and obtain trailar incation
statemonts and other trailar perlormance statistics as desmed nac-
ossaty.
B. Audit Authortzstion

The audit tanm of the Accounting Divigion of the Assvuiation of
American Railroads may conduct investigations and audits, including
examination of trailer records as may be nevessary. lo insure Ma
observanue of these trailer and container repurling rules. and in tha
event that %ho% are ynable to adjust any matter with the individuat
raiiroads report el Ningings to the aflected subscribers

RULE 20-T (intentionally Nol Used)
RULE 21-T (Intentianaily Not Used)
RULE 22-T (intentionally Not Lisad)




Transportation

old intermodal cus-

- rail traﬂers in-ordeér to focus on line-haul

4 Raﬂroad and KCS followed.
. ‘NS said “the current: mtermodal mar-

| the structure of our agteements” regard-
ing 45- and 48-foot intermodal trailers.
Of the major U.S. railroads, only CSX
will continue to manage rail-controlled
trailers. “CSX will continue to provide rail-
controlled 45- and 48-foot trailers to meet
‘the needs of our customers,” said CSX

Rail & Intermodal

he first railroad to
181t will no longer manage -

. services. Norfolk Southern, Union Pacxﬁc R

-considered private and will move on the

adroads at hlgher rates and only with-

' mtermodal facility. -

: The raiiroads’d‘ecision hlts WTL Rad, a
private equipment leasing’company

~ that owns many of the trailers that the -

railroads ‘will refuse to manage, particu-
larly hard.
‘The phaseout wﬂl decrease available
rail capacity, driving more business to
- higher priced trucking and container
transportation, WTL says.

“The shipping public who relied on rail
trailers.for their business will seek alterna-
tive transportation options, all of which
" more costly,” said WTL President Richard
Lombardo. “BNSF didn’t look down road
" to see what affect that move would have
- on the fall rush, when there’s a higher level
of activity: from all over country. It’s gomg
251 shortage

~ In addition, BNSFwﬂlbegmretlnng rat
‘its own fleet of 45-foot trailérs, telling
customers to return'them to’ a BNSF :

- Along with the trailers inivolved in the :
':]phaseout, the railroads’ trailer-transi- = - 1

: “tion'plan wﬂl ac¢ount for roughly‘ :
i ketplace dictates that NS make changesto : e

‘the question is at what price.

" ’p,art of a trend of railroads exitin equip-

Photo by Larry Smith/ Trans Pixs

peak shipping season, Lombardo says.
~-“This:is not a private.contract service,

‘providing trailer service falls under specif-
““ic rules under (Association of American

Railroads) guidelines,”:Lombardo said.

.. “Empty trailers may be loaded without
,spokesman Gary Sease, who dedmed to

e elaborate on the raflroad’s decision. - .
- Beginning May 18, BNSF and:NS will

-begin a three-monith phaseout of specific
1ail trailers. After that, the trailers will be

regard to ownership destination or route.”
- Lombardo believes:he has a strong
enough argument to take to the Surface
Transportation board, where he planned
to file a petition last week. - .
_~¥If BNSF ‘phases out trailers, what’s to
stop them from phasing out boxcars? The
5 not bemg heard here e ship--
blic.All the manufacturers see is. -
sportation rates are going up,
st pass that down 1o the cus-

it ds: mmple economics at
g a;h-oads have raore ﬁ'ﬂght ,

president of LoadMatcH; &1
intermodal freight ma

Hilsenbeck said the move phaseout is

ment management to focus on ]
service. o
“Intermodal represents the last seg- :
ment for the railroads where they can -

push ‘the shipper into managing theIr_ L

equipment capacity,” he said.

“The demand for merely moving

freight-is so high right now that manag-
ing empty equipment is the 1ast &ung the
railroads want to do.”

BY JOHN GALLAGHER :

e issue "oes beyond this fall’s




VERIFIED STATEMENT OF JOHN J. ROBINSON

My name is John J. Robinson. Iam a railroad transportation consultant with over 45
years of experience in the rail industry. A copy of my work experience is appended
hereto. I have been requested to submit testimony in support of WTL Rail Corporaticn’s
Petition for Partial Revocation of Exemption as well as its Petition for Declaratory Order

before the Surface Transportation Board.

As outlined in my resume, I served as Senior Assistant Vice President of the
Transportation Division of the Association of American Railroads (AAR) from February
1981 through December 1992 with direct responsibility for car service, car hire and
comparable intermodal matters. As such, I am thoroughly familiar with the history of
prescribed car hire and the events that led to its deprescription by the ICC. I also followed
the evolution of railroad trailer per diem rates, the Trailer Service Rules and the ultimate
deregulation of all TOFC/COFC activity. Although my job description was somewhat
modified in 1992, I continued to attend the meetings of the AAR committees with
responsibility for these matters, including the OT General Committee to which I served

as Secretary, until my retirement early in 1995.
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reporting marks as “private”, or the unjustified cancellation of a its use agreement, is not
acceptable.

3. BNSF’s announced intention to treat selected “rail controlled” reporting
marks as “private” is not permissible under the Trailer Service Rules.
BNSF, a signatory to the Trailer Service Rules, has announced that as of May 18,

2005 (and subsequently June 18 and July 15) trailers bearing specified reporting marks
will be considered “private” and, thereafter, will only be handled under revenue billing.
There is no provision in the Code of Trailer Service Rules (TSR) that permits such
unilateral action. A signatory railroad cannot arbitrarily declare that it will no longer
recognize certain “rail controlled” reporting marks as such and will no longer accord
them the handling provided for by the TSR. The trailers in question were designated
“rail controlled” by their owners in compliance with the existing rules, and such status
must be honored.

4. BNSF’s arbitrary action precipitated similar action by virtually all of the
intermodal rail carriers, which will destroy the national pool of “rail
controlled” trailers.

BNSF’s notice regarding its intended future handling of certain “rail controlled”
trailers sent a message to the rest of the intermodal rail carriers that they could no longer
utilize this equipment in free running service. Since the other carriers did not wish to find
themselves holding surplus empty “rail controlled” trailers with no trailer service outlet
for returning them to the home road, a chain reaction has resulted with one carrier after
another of the Class I railroads making similar announcements. In fact, it happened so

rapidly that one might reasonably suspect that some form of collusion may have




precipitated such immediate and uniform action. As a result of the aforementioned
events, some 30,000 general service pool trailers of the “rail controlled” fleet have been
effectively isolated and precluded from further use as free running equipment which, in
turn, will promptly create a severe shortage of intermodal trailers.. This will result in
immediate and irreparable harm, both to the intermodal shipping community that utilizes
this fleet and the owners who have invested in these trailers with the expectation that they
would retain their free running characteristics. Moreover, an estimated additional 25,000
pool trailers would be similarly boycotted by the Class I’s. by mid 2006 if the BNSF and
others follow the scheduled “transition’.

5. An alternative and valid methodology for transitioning out of managing rail

trailers is available to BNSF.

If the BNSF and other rail carriers desire to phase out their management of “rail
controlled” trailers (ie: providing common carrier service), a valid and more
appropriate method to achieve such an objective would be to gradually discontinue
offering Plan 2 rate quotations for specific traffic lanes. Such a process would
provide for the orderly withdrawal of “rail controlled” trailers from the national pcol,
as demand is gradually reduced and the trailers in question are re-marketed or retired.
6. Since the AAR and/or its member railroads are either unwilling or unable to

police the rail carriers’ compliance with the Trailer Service Rules, action by

the Surface Transportation Board is required to protect the shipping public.
Since the Association of American Railroads (AAR) and its member railroads are either
unwilling or unable to police the railroads’ compliance with the existing Trailer Service

Rules, it is incumbent upon the Surface Transportation Board (STB) to take the necessary




action to avoid an immediate and severe “rail controlled” trailer shortage. Imprudent or
improper actions, camouflaged with the cloak of “independent action” should not go
unchallenged. Because the rail carriers have failed in this instance to judiciously exercise
their deregulation freedoms, intervention by the STB is required to protect the shipping
public as well as “rail controlled” trailer providers. Existing trailer service rules should
be complied with or, if revisions are necessary, the required procedures should be
followed.

7. This is another instance where a Class I carrier has arbitrarily initiated
action(s) to accomplish its own goals with no concern regarding the impact
on the small “rail controlled” trailer providers.

The events cited herein are yet another example of a Class I carrier arbitrarily
dictating the conditions for the use or non-use on its lines of the equipment of smaller
providers of “rail controlled” pool trailers. The STB is well aware of another petition
recently filed with it, calling attention to the arbitrary actions of a large Class I
intermodal carrier. The Board’s ICC predecessor, in deciding the Crab Orchard
case in 1995, indicated that it would intervene in the future if necessary to even the
playing field between the Class I and Class III carriers, and to prevent the Class
I’s from making imprudent unilateral decisions regarding the interchange of
equipment with the Class III’s. The present impending situation, sparked by the BNSF’s
unilateral action, is of such consequence that the STB must initiate the necessary
action(s) to prevent the sudden demise of the “rail controlled” national pool and the

resulting intermodal trailer shortage.
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impossible, to determine any monetary damages. A copy of the
pertinent pages of the Court’s ruling (pages 1 and 5) is attached
to this letter.

In addition, I am enclosing a one page letter of support
received this morning from the National Onion Association.

Please date stamp and return one copy of this letter.
Sincerely yours,

St (r—

hn D. Heffner

Enclosures

cc: David Konschnik, Esg. (by fax)
Mr. Richard Lombardo
All parties




United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued Apfil 27,2005 ’ Decided May 3, 2005
No. 05-5131
CSX TRANSPORTATION, INC.,
APPELLANT
V.

ANTHONY A. WILLIAMS, IN HIS OFFICIAL CAPACITY AS
MAYOR OF THE DISTRICT OF COLUMBIA, ET AL.,
APPELLEES

On Emergency Motion for Injuction Pending Appeal and
for Motion for Summary Reversal

Carter G. Phillips argued the cause for the appellant. With
him on the motion for injunction and summary reversal were
Virginia A. Seitz, Irvin B. Nathan, Mary Gabrielle Sprague,
Sidney A. Rosenzweig, Kathryn E. Taylor, Peter J. Shudtz and
Paul R. Hitchcock.

Douglas N. Letter, Litigation Counsel, United States
Department of Justice, argued the cause for amicus curiae
United States of America in support of the appellant. With him
on the response were Kenneth L. Wainstein, United States
Attorney, Gregory G. Katsas, Deputy Assistant Attorney
General, Irene M. Solet, Attomey, and Jeffrey A. Rosen, General
Counsel, United States Department of Transportation, and Paul
Geier, Assistant General Counsel.
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