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CSX Transportation, Inc. (“CSXT”) opposes the Supplemental Petition to Revoke (the "Supplemental Revocation") filed on March 21, 2005 by the United Transportation Union (“UTU”).
  CSXT requests that the Surface Transportation Board ("Board") deny UTU’s request to revoke the notice of exemption that permits The Columbus & Ohio River Rail Road Company (“CUOH”)  to acquire 120.35 miles of rail line from CSXT (38.2 miles by purchase and 82.15 miles by lease) (the “Transaction”) by (1) purchasing (a) 36.4 miles between Columbus, OH, milepost BP 137.0, and Newark, OH, milepost BP 100.6, and (b) 1.8 miles in Newark, OH between milepost BBW 0.0 and milepost BBW 1.8; (2) leasing (a) 25.9 miles between Newark, OH, milepost BQ 0.00, and Mt. Vernon, OH, milepost BQ 25.90, (b) 51.11 miles between Cambridge, OH, milepost BP 49.49, and Newark, OH, milepost BP 100.60, and (c) 5.14 miles between Cambridge, OH, milepost BPB 0.0, and Byesville, OH, milepost BPB 5.14; and (3) incidental trackage rights of approximately 1.5 miles assigned by CSXT to CUOH over a line of the Ohio Southern Railroad, Inc. (“OSR”) between milepost 16.7 and milepost 18.2 in Zanesville, OH.  The lines are located in Franklin, Licking, Muskingum, Knox, and Guernsey Counties, OH (the “Line”).

UTU filed the Supplemental Revocation as a confidential document.  CSXT has carefully prepared this Response so as not to make any confidential information public.  CSXT believes that it better serves the public interest and the efficiency of the administrative decisional process to provide non-confidential information to the Board in a public filing.  To that end, CSXT has not classified the Response as Confidential.  Even though CSXT was not the party who provided discovery or classified the documents provided in discovery, CSXT does not intend its public filing to be a waiver of the Confidentiality of any documents or portions of documents not cited and specifically referred to in this Response.  The documents and portions of documents not cited or specifically referred to by CSXT must remain confidential under the terms of the Surface Transportation Board’s March 9, 2005 Protective Order. 

BACKGROUND

As part of its ongoing network rationalization program, CSXT determined that the Line was an appropriate candidate, and requested bids from several shortline railroads.  Based on its bid and experience in meeting the needs of its customers, CUOH, an existing Class III railroad, was selected by CSXT as the winning bidder.  CSXT and CUOH then began negotiating the agreements to implement the transaction and CUOH began the exemption process before the Board.


Since CUOH began operating the Line on October 28, 2004, CSXT has not received a single complaint from any of the shippers on the Line concerning CUOH’s service or operations.  Nor has CSXT received any pleadings from shippers that were filed with the Board seeking the revocation of the exemption or the modification of the Transaction.

CUOH posted and served the notice required by 49 C.F.R. 1150.42(e) on August 27, 2004, and certified its compliance to the Board on August 30, 2004.  On September 24, 2004, as corrected on September 29, 2005, CUOH filed a Notice of Exemption (the “Notice”) with the Board under 49 C.F.R. 1150.41, et seq., to acquire and operate approximately 114 miles of rail line: (1) by purchase, between Columbus, OH, milepost BP 138.0, and Newark, OH, milepost BQ 0.0, totaling approximately 32.6 miles; (2) by lease, between Mt. Vernon, OH, milepost BQ 25.9, and Cambridge, OH, milepost BP 49.49, via Newark, milepost BQ 0.0, totaling approximately 81.4 miles; and (3) by incidental trackage rights approximately 1.5 miles assigned by CSXT to CUOH over a line of the OSR between milepost 16.7 and milepost 18.2 in Zanesville, OH.

On October 5, 2004, UTU filed a certificate of service for a Petition to Revoke and an Amended Petition to Revoke that had been filed in Finance Docket No. 34536, Indiana & Ohio Central Railroad, Inc.—Acquisition and Operation Exemption—CSX Transportation, Inc., but also referred to the Transaction identified in the Notice (the “First Revocation”).  On October 19, 2004, CUOH filed a reply to the UTU’s First Revocation.  

The Board served a Notice of Exemption on October 21, 2004.  UTU filed another Petition to Revoke on October 22, 2004 (the “Second Revocation”).  On the same day, CUOH filed a Supplement to the Notice because of changes in the structure of the transaction (the “Supplemental Notice”).  CUOH notified the Board that it was acquiring 120.35 miles from CSXT (38.2 miles by purchase and 82.15 miles by lease) through the addition of the following lines to those described in the Notice: (1) purchasing a 1.8-mile line in Newark, OH between milepost BBW 0.0 and milepost BBW 1.8; (2) leasing a 5.14-mile lien  between Cambridge, OH, milepost BPB 0.0, and Byesville, OH, milepost BPB 5.14; and (3) purchasing an addition one-mile segment at the end of the line between milepost BP 137 and milepost BP 138.

CUOH filed a reply on October 28, 2004 to UTU’s Second Revocation.  In that reply, CUOH objected to the discovery sought by UTU.  On November 15, 2004, UTU filed a Motion to Compel discovery, to which CUOH replied on December 6, 2004.

The Board served a Notice of Exemption on December 20, 2004 that included the additional mileage CUOH sought to acquire in the Supplemental Notice.


On January 25, 2005, UTU filed a Supplemental Petition to Revoke (the “Third Revocation”), and on January 27, 2005, UTU filed a Renewed Motion to Compel.  On February 7, 2005, CUOH filed separate response to UTU’s Third Revocation and Renewed Motion to Compel.  The Board granted UTU’s Renewed Motion to Compel by decision served on February 22, 2005.


CUOH sought a protective order on March 3, 2005, which the Board granted by decision served on March 9, 2005 (the “Protective Order”).  Thereafter, CUOH produced documents sought by UTU in discovery, and UTU filed another Supplemental Petition to Revoke Under Seal on March 21, 2005.


CUOH will provide rail service over the Line.  CSXT has retained overhead trackage rights on 36.4 miles of the Line being purchased by CUOH between milepost BP 137.00 and milepost 100.60 (the “Trackage Rights Line”) so that CSXT will be able to serve the shippers on the portion of the line being leased by CUOH only upon termination of the lease or CUOH’s discontinuance of service over the leased lines. 

CSXT and CUOH have entered into several agreements in order to facilitate the Transaction.  In the Petition, UTU attached the Land and Track Lease Agreement (the “Lease”), pages CUOH 0255-0304, the Purchase and Sale Agreement (the “Agreement”), pages CUOH 0228-0254, and the Freight Operating Agreement (the “FOA”), pages CUOH 0305-0339, which includes the Interchange Agreement, pages CUOH 0324-0335.  CSXT and CUOH entered into other agreements in order to implement the Transaction.  These agreements have been provided to UTU in discovery, but have not been referred to in the Supplement or filed with the Board.


As the Board is aware, the creation of a shortline railroad is not a simple matter.  In addition to resolving economic concerns, the parties must address the rights, responsibilities and obligations of both parties to each other and to the property involved.  

In the Supplemental Revocation, UTU argues that the Notice should be revoked allegedly because it contains false and misleading information and because the transaction was not bona fide, but instead was designed to remove jobs from under a UTU collective bargaining agreement with CSXT.  For the reasons set forth below, UTU’s allegations are without merit, and the request to revoke the exemption made in the Revocation Requests should be denied.
ARGUMENT
I.
The Notice Of Exemption Does Not Contain False Or Misleading Information. 



UTU alleges “that the notice of exemption contains false and misleading information”.  Supplemental Revocation at 2.  However, nowhere in the Supplemental Revocation does UTU specify the “false and misleading information.”

In this proceeding, CUOH was a Class III carrier seeking to expand its common carrier operations through a purchase and lease from CSXT.  As such, CUOH was required to obtain approval from the Board to commence operations under 49 U.S.C. § 10902(a).  In order to expedite and encourage the creation of expansion of short line railroads, the Board adopted a class exemption from the approval process under section 10902.
  The Board’s rules implementing the exemption require a party filing a notice of exemption to provide certain information (49 C.F.R. § 1150.43) and to verify the accuracy of the information presented (49 C.F.R. § 1150.42(a)).

The Notice filed by CUOH (as amended and supplemented) provided all of the information required by 49 C.F.R. § 1150.43.  The accuracy of the information in the Notice was verified by Mr. William A. Strawn II.

UTU, as petitioner, “must demonstrate that the notice contains false or misleading information.”
  In Minnesota Northern, the labor petitioners made five specific arguments concerning false and misleading information that was contained in the notice in that proceeding.  The Board rejected all of petitioner’s arguments concerning false and misleading information because they were minor, of no consequence, or de minimis.
  In this proceeding, UTU has not made any specific claims as to those portions of the Notice that are false or misleading.  UTU merely makes the statement without any support or specificity.  As the party that must “demonstrate” false and misleading information, UTU has failed to meet its burden.

Since there has been no demonstration of false and misleading information by UTU, CSXT respectfully requests the Board to deny UTU’s request to reject the Notice on that basis.
II.
The Underlying Contracts Do Not Provide A Basis for Revocation.

UTU contends that in this proceeding there are “several unusual features which can only lead one to conclude the transaction is a device created merely to move a number of jobs out from under a collective bargaining-agreement (CSXT) onto a nonunion carrier (CUOH).”  Supplemental Revocation at 8.  The supposedly “unusual features” are that CSXT will be CUOH’s primary source of supply for freight cars, which somehow “entwines CUOH in such a manner as to essentially make the carrier a virtual piece of the CSXT system,” and that CSXT allegedly maintains significant control over CUOH.  Supplemental Revocation at 8.


As a preliminary matter, there is no basis for UTU’s innuendo that this line sale and lease transaction was somehow designed to avoid CSXT’s collective bargaining agreements or obligations with UTU.  Significantly, the UTU does not assert that the sale or lease of rail lines by CSXT violates its labor agreements or rights under the Railway Labor Act.  Nor could it.  The Supreme Court has held that the sale of rail lines is a fundamental management prerogative.  Pittsburgh & Lake Erie Railroad Co. v. Railway Labor Executives Ass’n, 491 U.S. 490 (1989).  The UTU and CSXT’s other unions have previously stipulated that “CSXT’s ability to sell its lines is a managerial prerogative that is not limited by any existing agreement, either express or implied.”  Railway Labor Executives Ass’n v. CSX Transportation, Inc., 938 F.2d 224, 228 (DC Cir. 1991).  Since that decision, UTU has not negotiated any restrictions on CSXT’s right to dispose of rail lines. In fact, UTU has recognized that CSXT retains the right to sell or lease lines by negotiating an agreement in 1994 to which CSXT is party, which addresses the effects on UTU members of Section 10901 transactions, but does not restrict CSXT’s ability to sell or lease lines.  


When unions have claimed that a sale or lease of a rail line to short lines violated their collective bargaining agreements, arbitrators have rejected such claims.  For example, several unions argued that the lease of rail lines by the former Southern Pacific Transportation Company to a new short line, Willamette and Pacific Railroad, violated their agreements.  The arbitration board established under the Railway Labor Act, Special Board of Adjustment No. 1069, concluded “that the Organizations’ claims that the scope and seniority provisions were violated by the Oregon branch lines leases and sales should be denied.”  SBA No. 1069, Case No. 1, Southern Pacific Transportation Co. and American Train Dispatchers Ass’n, et al. at 33 (1993) (“Attachment A”).  Another arbitration board, Public Law Board No. 5949, similarly rejected union claims that the sale by Consolidated Rail corporation (“Conrail”) of about 1,770 miles of track to short lines, with which Conrail then engaged in joint marketing efforts, violated Conrail’s labor agreements.  The arbitrator explained that “[t]he Board thus is constrained to conclude that the transactions in question appear to be arms-length transactions with bona fide carriers, that no relationship of principal and agent exists between the Carrier and Conrail Express carriers, and that the transactions consequently do not constitute subcontracting in violation of the Scope Rule of the Agreement.”  PLB No. 5949, Transport Workers Union and Consolidated Rail Corp. at 11 (1997) ( Attachment B). 


Thus, lacking any basis to challenge the transaction as a violation of its rights under its labor agreements, UTU is reduced to making vague arguments that the transaction with CUOH must have been motivated by some dark purpose, knowing that it cannot show that this arms-length transaction is a sham.

These are the same kinds of boilerplate contentions that UTU made in its Supplemental Petition to Revoke filed in East Brookfield and Spencer Railroad, LLC–Lease and Operation Exemption–CSX Transportation, Inc., STB Finance Docket No. 34505 (filed December 17, 2004), and in other proceedings involving the sale or lease of rail lines by a Class I carrier to a short line railroad.  The Board has rejected these kinds of general and unsupported, pro forma objections.  See, e.g., Meridian Southern Ry., LLC–Acquisition and Operation–Line of Kansas City Southern Ry. Co., STB Finance Docket No. 33854, STB served August 29, 2000, at 3-4 (“But our general policy is that a person seeking to revoke an exemption such as this must present not just generalized concerns, but rather some specific, particularized, and reasonable cause for concern in order for us to revoke an individual use of this class exemption.”). 


UTU argues that the circumstances here are unusual because CUOH is allegedly non-union.  Whether a railroad has a unionized or non-union work force is not germane to any issues under 49 U.S.C. § 10902.

UTU also argues that CUOH was not the “logical choice” of carrier to acquire this line segment.  Supplemental Revocation at 8.  UTU does not explain what was illogical about CUOH or how the logic or illogic of the selection of CUOH has any bearing on national transportation policy or the requirements of Section 10902.  But, CUOH was a “logical” choice.  CUOH is an existing carrier with a proven record of providing service to rail shippers.  CUOH’s other rail lines are adjacent to the line acquired from CSXT, and CSXT and CUOH already interchange traffic.  Indeed, CUOH shares operations with CSXT over a portion of the Line.

The fact that CSXT is the primary source of supply of freight cars for CUOH is not unusual in the industry.  Short line railroads often rely on the Class I railroads with which they interchange for cars.  Under the agreement between CSXT and CUOH, CSXT is not obligated to provide cars to CUOH, and CUOH is not precluded from acquiring cars itself.  


The provisions in the contractual arrangements between CSXT and CUOH listed in the Supplemental Revocation are typical of these kinds of line sales and leases.  UTU does not offer any explanation why they are supposedly unusual.  The sale of track and long-term lease of track and right-of-way by CSXT to CUOH is simply one of many line transactions that CSXT has entered into over the last 25 years as it focuses its business on operations that make the most business sense to it.  See, e.g., Central Railroad of Indianapolis–Lease and Operations Exemption–CSX Transportation., Inc., STB Finance Docket No. 34508 (STB served July 30, 2004); M&B Railroad LLC–Acquisition and Operation Exemption–CSX Transportation., Inc., STB Finance Docket No. 34423 (STB served November 20, 2003); R.J. Corman Equipment Co. LLC–Acquisition Exemption–Lines of CSX Transportation, Inc., STB Finance Docket No. 34386 (STB served September 12, 2003).


Finally, there is no basis for UTU’s contention, again unsupported, that this transaction was a means to move jobs out from under UTU’s collective bargaining agreements with CSXT.  This was a legitimate arms-length transaction between two unrelated companies.  The transaction met the business needs of each.  It meets CSXT’s goal of focusing its capital and other resources on rail lines that contribute in a meaningful way to its return on investment.  It meets CUOH’s goal of expanding its services in central Ohio.  The Board has previously recognized on numerous occasions that these kinds of line lease and sale transactions are motivated by legitimate business needs.  See, e.g., Buckingham Branch Railroad Co.–Lease–CSX Transportation, Inc., STB Finance Docket No. 34495, Decision No. 6 (served November 5, 2004) (“Buckingham”); Timber Rock Railroad, Inc. –Lease Exemption–The Burlington Northern and Santa Fe Ry. Co., STB Finance Docket No. 34503 (served October 8, 2004).

UTU further alleges that “the circumstances surrounding the transaction indicate that the transaction was not motivated by a desire of the parties to realize legitimate business goals,” Supplemental Revocation at 8, without ever identifying what those circumstances are.  UTU’s inchoate arguments provide no basis for revocation of the Notice. 


In its Supplemental Revocation, UTU makes passing reference to Sagamore Nat’l Corp.–Acquisition and Operation Exemption–Lines of Indiana Hi-Rail Corp., ICC Finance Docket No. 32523 (ICC served October 28, 1994) (“Saganat II”), but fails to explain how this decision allegedly relates to the present matter.  However, Saganat II is totally distinguishable from the present proceeding.  In Saganat II, Sagamore National Corporation (“Saganat”) filed a notice of exemption to acquire 398 miles of rail from Indiana Hi-Rail Corporation (“Hi-Rail”), which the Interstate Commerce Commission (the “ICC”) rejected.  In doing so, the ICC relied upon reasons that have no application in the present case.  For instance, the ICC concluded that the evidence in Saganat II showed “substantial identity in interest between Hi-Rail and Saganat,” because Hi-Rail and Saganat had the same address and UTU presented evidence that both entities had the same president.  Id.  In addition, the ICC had previously noted that Saganat and Hi-Rail had the same general counsel, the same executive vice president, and the same office manager.
  The ICC also noted UTU’s assertion that two senior executives of Hi-Rail comprise a majority of Saganat’s interim Board of Directors.  Id.

In contrast to the circumstances in Saganat I and Saganat II, there is no claim that CSXT and CUOH are not separate and independent entities.  They are clearly two separate, independent entities.  There is no overlap in management between the two carriers.  Furthermore, unlike in Saganat I and Saganat II, the parties in the present proceeding entered into arm’s length transactions for legitimate business purposes.  CUOH has substantial operations in Ohio east of Newark.  Contrary to UTU’s implications, CSXT and CUOH cannot be deemed to be the same entity merely because they have entered the Lease, the Agreement and the FOA, among other agreements, or because CSXT has retained trackage rights between Columbus and Newark in order to serve shippers east of Newark in the event CUOH terminates the lease.  These are typical aspects of leases to short lines.


The Board has previously rejected vague UTU objections to arm’s length transactions such as those at issue in the present proceeding, where independent carriers enter into arrangements to meet legitimate business goals.  For instance, UTU opposed a petition for exemption regarding the lease of track by Burlington Northern Railroad Company (“BN”) to a short line railroad, Portland & Western Railroad, Inc. (“P&W”).
  Like the present proceeding, UTU “questioned the bona fides of the transaction” and argued that the transaction was a device created merely to move a number of jobs out from under a collective bargaining agreement to a nonunion carrier.  However, the Board rejected UTU’s arguments in P&W, concluding that the transaction was not intended to avoid collective bargaining agreement obligations and that “the circumstances surrounding the transaction indicate that the transaction was motivated by a desire of the lessor and lessee to realize legitimate business goals.”


There were several factors considered by the Board in the P&W proceeding that support the carriers’ position in the present case.  For instance, P&W and BN made clear to the Board in that proceeding that the entities involved were “independent, unaffiliated entities.”  In reaching its holding, the Board expressly relied upon this factor.  The record in the present case shows that CSXT and CUOH are wholly independent entities.  Also, in both the P&W proceeding and this one, the lessee/buyer maintained a significant degree of independence from the lessor/seller with respect to the operation of the short line’s trains on the track and the maintenance of the track.  Moreover, the transaction in the present case and in P&W both carried “the basic entrepreneurial risk that the venture will not succeed financially,” and CSXT does not provide subsidies or guarantees to CUOH regarding minimum traffic volume. 

III.
UTU Fails To Show That Transaction Is Contrary To Requirements Of Section 10902.

CSXT has sold 38.2 miles to CUOH and leased 82.15 miles to CUOH.  

In the Supplemental Revocation, pages 4-7, UTU identifies a number of requirements imposed on CUOH through the Lease, Agreement and FOA.  UTU then concludes that CSXT “has maintained significant control over the property in the agreements noted herein.”  Supplemental Revocation at 8.  UTU is wrong again.

UTU argues that a number of the terms in the Lease between CUOH and CSXT contain unusual features, are not for legitimate business purposes, or create less than an arms length arrangement between CUOH and CSXT.  UTU’s arguments are without merit.

Under the Lease, CSXT clarified the rights it was reserving in the 82.15-mile portion of the line it is leasing to CUOH (the “Leased Line”), imposed certain restrictions on CUOH’s use of the Leased Line, and required certain obligations from CUOH, all as CUOH’s landlord.  CUOH agreed to the provisions in the Lease that clearly delineate the benefits of ownership retained by CSXT, the limits on CUOH’s use of CSXT’s Leased Line, and the obligations incurred by CUOH to protect the Leased Line.  UTU attempts to cast a shadow over these reservations, restrictions and obligations that are normal in real estate leases without even explaining how these provisions are anything other than normal and the result of arms-length negotiations between willing parties.


UTU mentions the limitations on CUOH’s ability to grant rights to other railroads to operate on the Leased Line.  First, these limitations merely reflect the fact that the essence of this transaction was that CSXT leased and sold rail lines to CUOH to be used in CUOH’s freight business.  Second, CUOH can permit additional rail service on the Leased Line after obtaining consent from CSXT.  Supplemental Revocation at page CUOH 0258.


UTU questions CSXT’s right to inspect the buildings on the Leased Line, limitations on CUOH using the Leased Line as collateral for public funding, and limitations on the assignment of the Leased Line without CSXT’s advance consent.  These requirements simply reflect the fact that although CSXT no longer operates these rail lines, CSXT is still a landlord with respect to them.  CSXT remains the owner of the buildings and must have the right inspect its asset.  It is also proper for CSXT to be able to prohibit the use of the Leased Line as collateral for a loan that CUOH might seek to obtain.  As with additional rail service, there is no prohibition against the assignment of the lease of the Leased Line; CUOH must merely obtain CSXT’s advance consent if the assignment is not to a subsidiary (no approval is needed for CUOH to assign the lease of the Leased Line to a subsidiary).  Supplemental Revocation at page numbered CUOH 0270.


UTU contends that CUOH is prohibited from building any structures on the Line.  The Lease actually only preserves CSXT’s property rights as a landlord concerning the use of its Leased Line by preventing the construction of permanent structures.  At the end of the lease, CSXT would become responsible for them.  Supplemental Revocation at page numbered CUOH 0271.


On pages 4-5 of the Supplemental Revocation, UTU notes that CSXT has reserved certain rights to the Leased Line, rental related to other uses of the Leased Line, and the ability to authorize the use of or alienate Leased Line that does not interfere with CUOH’s operations.  The Lease merely enumerates the rights that CSXT has reserved as the owner of the Leased Line; CSXT’s reserved rights have nothing to do with CUOH’s common carrier operation of the Line.


There are several provisions where the Lease requires CUOH to procure insurance to protect CSXT’s interest in the Leased Line.  It is a prudent business decision to require a tenant to provide insurance to protect the landlord from any potential damage to the Landlord’s property caused by the tenant’s railroad operations.

UTU also states that the Lease permits CSXT to conduct an audit at any time and to operate passenger service.  Since CSXT owns the Leased Line and has entered a business arrangement with CUOH, CSXT has reserved the right to verify the results under the Lease.  As far as passenger operations are concerned, CSXT has prohibited CUOH from operating passenger service on the Leased Line because of potential liability, but retains to itself the right to authorize or conduct passenger, commuter, special or excursion trains.  Supplemental Revocation at page numbered CUOH 0277.  CSXT has only clarified the parties’ rights in the event that in the future a party requests a type of passenger operation over the Leased Line.  Moreover, the Lease to CUOH was solely for CUOH to operate a freight railroad.  The passenger restriction does not affect the freight business, for which the Board granted the exemption.

Under the Agreement, UTU highlights three interests retained by CSXT.

First, CSXT retained the rights to three fiber optics contracts over the 38.2 miles being sold to CUOH (the “Sold Line”), and these were considered in arriving at the sale price.

Second, UTU claims that CSXT has the right to monitor all environmental procedures by CUOH.  UTU is wrong.  Section 8.b. of the Agreement governs CUOH’s environmental inspection of the Sold Line prior to the closing, not during CUOH’s ownership.  Section 8.b. must be read in conjunction with section 8.a., and not as an independent portion of the Agreement.  Supplemental Revocation at page numbered CUOH 0232.

Third, UTU states that CUOH cannot assign the Agreement without the consent of CSXT.  However in section 17 of the Agreement, CUOH can assign the Agreement with CSXT’s “written consent … which shall not be unreasonably withheld.”  Supplemental Revocation at page numbered CUOH 0236.


Under the FOA, CSXT bills and collects freight charges and forwards payments to CUOH.  This efficient process results in savings for CUOH and provides its customers with only one bill for freight service and one place to make payment.  The practice of one carrier billing the customer and sharing the revenue with a connecting carrier is a common arrangement even among Class I carriers.  Moreover, CSXT audits the volume of CUOH’s moves to determine whether CSXT’s payments are accurate and whether CUOH owes CSXT any additional rent.  


Although CSXT is CUOH’s primary source of rail cars, CSXT is not obliged to provide rail cars and is not the exclusive source of rail cars.  If CSXT provides a CSXT car to CUOH, then CUOH must meet certain requirements that generally apply to all CSXT rail cars and connections.  CSXT is not requiring CUOH to do anything out of the ordinary.


UTU mentions that CUOH must pay CSXT each time it interchanges a car with CSXT that is not owned by CSXT.  UTU is wrong.  The FOA does not require an additional payment from CUOH to CSXT if it interchanges a car that is not owned by CSXT to CSXT.  Supplemental Revocation at page numbered CUOH 0311.


UTU also raises the interchange agreements between CUOH and CSXT at Parsons Yard in Columbus, OH.  As the Board well knows, every short line railroad must interchange traffic with another railroad.  Interchange agreements set forth the rights and obligations of both parties to an interchange and specify where the physical interchange is to occur.  Occasionally one railroad is granted access to the other railroad’s line to affect interchange at a convenient location on that railroad.  Restricting service along such a line to interchange and prohibiting service to local shippers is typical throughout the railroad industry and goes back to the early days of railroading and thus is nothing unusual in this arrangement.


It has been CSXT’s experience that all of the provisions of the Lease, Agreement and FOA cited by UTU are typical in the short line railroad business.  The Lease and Agreement were negotiated at arms length by an independent willing transferor and an independent willing transferee under the same guidelines that have been used for dozens of transactions for other CSXT transactions.

IV.
The rail transportation policy does not require revocation of the exemption.

UTU has totally ignored the requirement under 49 U.S.C. § 10502(d) that only permits revocation of an exemption when the Board finds that application of regulation is necessary to carry out the transportation policy of 49 U.S.C. § 10101.  UTU has not cited a single provision of the transportation policy that warrants revocation of the exemption.  Indeed, the instant arms-length transaction which transfers the common carrier obligation over the Line from CSXT to CUOH fosters many provisions of the transportation policy and is contrary to none.  CUOH’s purchase of the Sold Line and lease of the Leased Line from CSXT will permit competition to establish reasonable rate (10101(1)), minimize the need for regulatory control (10101(2)), promote a safe and efficient rail transportation system (10101(3)), ensure development of a sound rail transportation system (10101(4)), foster sound economic conditions in transportation (10101(5)), reduce regulatory barriers to entry (10101(7)), encourage honest and efficient management (10101(9)), and provide for the expeditious handling of this proceeding (10101(15)). 


UTU has not claimed that a single provision of the rail transportation policy requires regulation of this transaction and has not justified revocation of this exemption under the statutory standards.
CONCLUSION

UTU has failed to justify revocation of the exemption in this proceeding.  The Transaction between CSXT and CUOH is a bona fide transaction based on substantial business reasons and was not entered into for the purpose of removing work from under CSXT’s collective bargaining agreement with UTU.  Accordingly, CSXT respectfully requests the Board to deny the Supplement and all other opposition filed by UTU.
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ATTACHMENT A
ATTACHMENT B
� CSXT opposes the First Revocation, the Second Revocation, the Third Revocation and the Supplemental Revocation (collectively referred to as the “Revocation Requests”), as defined in this Response.


� UTU did not file a public version of the Supplemental Petition to Revoke as required by section 6 of the Protective Order at page 5, and as requested by CSXT.


� Class Exemp. for Acq. or Oper. Under 49 U.S.C. 10902, 1 S.T.B. 95 (1996).


� Minnesota Northern Railroad, Inc. –Exemption–Acquisition and Operation of Rail Line and Incidental Trackage Rights from Burlington Northern Railroad Company, STB Finance docket No. 33315 (STB served August 14, 1997), at 3 (“Minnesota Northern”).


� Id., at 3-5.


� Sagamore Nat’l Corp. – Acquisition and Operation Exemption – Lines of Indiana Hi-Rail Corp., ICC Finance Docket No. 32523 (ICC served August 26, 1994) (“Saganat I”).


� Portland & Western R.R., Inc. – Lease and Operation Exemption – Lines of Burlington Northern R.R. Co., STB Finance Docket 32766 (STB served October 15, 1997) (“P&W”).


� Id. At 5.


� CSXT has calculated a purely cost based factor of potential additional rent, which the parties agreed to through arms-length negotiations, as was the case in Buckingham.
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