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CALIFORNIA WESTERN RAILROAD, INC..

Complainant,
V.

NORTH COAST RAILROAD AUTHORITY,
d/b/a NORTHWESTERN PACIFIC RAILROAD,

Respondent.

COMPLAINT
OF
MICHAEL H. MEYER, TRUSTEE IN BANKRUPTCY FOR
CALIFORNIA WESTERN RAILROAD, INC.
Complainant, Michael H. Meyer, Trustee in Bankruptcy for California Western Railroad
("CWR"), a California corporation, pursuant to 49 U.S.C. 11701(b) and 11704 (b) and 49 C.F.R.
1111.1, et seq., for his Complaint states, as follows:

1. CWR on December 3, 2002, filed a Voluntary Petition in Bankruptcy in Case No. 02-

12924, In re California Western Railroad, Inc., Debtor, before the United States Bankruptcy

Court for the Northern District of California, and Complainant was appointed CWR's Trustee by
Order of the Court entered January 7, 2003.

2. CWR, the address of which is P. O. Box 907, Fort Bragg, CA 95437, is a railroad
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subject to the jurisdiction of the Board, pursuant to the Notice of Exemption in STB Finance

Docket No. 33005, CWRR, Inc.—Acquisition and Operation Exemption—-Mendocino Coast

Railway, Inc., d/b/a California Western Railroad, served August 19, 1996." CWR operates an
approximately 40-mile line of railroad, between Fort Bragg and Willits, CA.

3. Respondent, North Coast Railroad Authority, d//b/a Northwestern Pacific Railroad
("NWP"), the address of which is 419 Talmage Road (Suite M), Ukiah CA 95482, is a railroad
subject to the jurisdiction of the Board, pursuant to the Notice of Exemption in STB Finance
Docket No. 33115, North Coast Railroad Authority-Lease and Operation Exemption—California

Northern Railroad Company, Northwestern Pacific Railroad Authority and Golden Gate Bridge

Highway and Transportation District, served September 27, 1996. 61 Fed. Reg. 50902. NWP is
authorized to operate an approximately 318-mile line of railroad, between Fairhaven and Lombard
Station, CA.2

4. CWR's only connection with the Nation's general system of railroads is via NWP and
their connection at Willits and the NWP's line running south to Shellville, where NWP connects
with the California North Coast Railroad Company, which, in turn, connects with the Union
Pacific Railroad Company at Suisun and Davis, CA.

5. In 1997, the Federal Railroad Administration ("FRA"), in cooperation with the

1

CWRR, Inc., by amendment of its certificate of incorporation filed with the California
Secretary of State on February 26, 1997, changed its name to California Western Railroad, Inc.

2 Northwestern Pacific Railway Co., LLC, was authorized to lease and operate the

NWR line, pursuant to the Notice of Exemption in STB Finance Docket No. 33998,

Northwestern Pacific Railway Co., LLC-Lease and Operation Exemption—North Coast Railroad

Authority. Northwestern Pacific Railroad Authority and Golden Gate Bridge, Highway and
Transportation District, served February 6, 2001, but in the meantime, Complainant believes, it
has relinquished its lease.
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California Public Utilities Commission ("CPUC"), reviewed NWP's compliance with Federal
safety statutes and regulations on the portion of its line south of Willits. The review revealed
widespread noncompliance with the agencies' safety requirements.

6. On June 11, 1997, representatives of FRA and CPUC met with supervisory personnel
of NWP, who agreed and signed a Safety Compliance Agreement under which NWP was to
perform specified repairs and to conduct certain employee training programs by determined
deadlines.

7. One year later, NWP was found to have performed only three of the eleven actions
called for by the Safety Compliance Agreement. Whereupon, FRA, on June 28, 1998, issued a
Compliance Order based mostly on the earlier Safety Compliance Agreement.

8. In September and October, 1998, representatives of FRA and CPUC surveyed the line
from Willits to the south and found numerous defects which were deemed to pose an immediate
hazard of death or injury to persons. Accordingly, on November 25, 1998, FRA issued FRA
Emergency Order No. 21, Notice No. 1, effectively shutting down NWP. 63 Fed. Reg. 67976. A
copy is attached as Exhibit A.

9. Although FRA Emergency Order No. 21, Notice No. 1, detailed how NWP could
bring itself into compliance with the FRA's safety regulations, secure relief from the FRA's Order
and resume operations on its line, NWP has failed to do so, and its line for the most part remains
shut down?

10. Inthe meantime, NWP neither has posted an embargo of the line nor applied to this

* By FRA Emergency Order No. 21, Notice No. 3, issued February 1, 2001, FRA
allowed NWP to resume operations between Lombard and Petaluma, CA.
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Board for authority to discontinue operations on, or abandon, the line, pursuant to 49 US.C
10903.

11. NWP has failed to provide transportation or service on reasonable request, in
violation of 49 U.S.C. 11101(a).

12. NWP has failed to provide facilities for the receiving, forwarding or delivering of
traffic to or from the connecting line of CWR, in violation of 49 U.S.C. 10742.

13. NWP has prevented the continuous carriage of freight from origin to destination, in
violation of 49 U.S.C. 10744.

14. The cessation of operations by NWP and its violations of the statutory obligations
which NWP had assumed as a common carrier railroad effectively have removed CWR from the
freight hauling business, for without the connection at Willits and the operation of NWP's line to
Shellville and the connection with the California Northern Railroad Company, CWR is unable to
tender carloads of freight to be interlined for movement to points across the country or to receive
carloads of freight interlined from other railroads.

15. CWR's principal shipper over the years has been Georgia Pacific Corporation, which
operated a lumber mill at Fort Bragg until September 2002. Georgia Pacific tendered an average
of 60 carloads of lumber each month, yielding CWR average revenue of $500 per car. Therefore,
NWP's shut down has cost CWR some $1,350,000 of lost freight revenue. With an operating
ratio of approximately 80 percent, that represents a loss of $270,000 net operating income.*

16. Additionally, Complainant has had an inquiry about hauling logs containers of waste

¥ Filed contemporaneously with this Complaint, is a Petition for Partial Revocation of

Exemption in STB Ex Parte No. 346 (Sub-No. 25), Rail General Exemption Authority — Lumber
or Wood Products., to enable the Board to entertain this Complaint.
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to sites on the NWP and has had to reject the offers to do so because of NWP's inoperative line,
occasioning CWR further losses.

17. Pursuant to 49 U.S.C. 11704, NWP is liable in damages which CWR sustained as a
result of NWP's violations of it statutory obligations to render service on its line, to maintain an
effective interchange between it and CWR and to provide for the continuous movement of freight

from origin to destination. Pennsylvania R. Co. v. International Coal Mining Co., 230 U.S. 184,

204 (1913); Parsons v. Chicago & N.W. Ry Co., 167 U.S. 447, 460 (1897); Erie Lackawanna Ry.

Co. v. Penn Central Co., 338 I.C.C. 513, 544 (1969).



WHEREFORE, Complainant, Michael H. Meyer, Trustee of California Western Railroad,

Inc., requests that the Board to institute a proceeding, pursuant to 49 CF.R. 1111.1, et seq., and
find Respondent, North Coast Railroad Authority, d/b/a Northwestern Pacific Railroad, to be
liable in damages to Complainant in the amount of $270,000.00 and such additional sums as this
Board may determine are due Complainant.

Respectfully submitted,

MICHAEL H. MEYER, TRUSTEE

IN BANKRUPTCY OF CALIFORNIA

WESTERN RAILROAD, INC.

By his attorneys,

David N. Chandler

1747 Fourth Street

Santa Rosa, CA 95404
Tel.: (707) 529-4331

Fritfjghn e
FritzR Kahn, P.C.
1920 N Street, NW (8" fl.)

Washington, DC 20036-1601
Tel.: (202) 263-4152

Dated: May 22, 2003
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Improvements; Extend Runway 2/20;
Acquire Snow removal Equipment;
Update storm water protection plan;
PFC Administration.

Class or classes of air carriers which
the public agency has requested not be
required to collect PFCs: FAR Part 135
Air Taxi.

Any person may inspect the
application in person at the FAA office
listed above under FOR FURTHER
INFORMATION CONTACT.

In addition, any person may, upon
request, inspect the application, notice
and other documents germane to the
application in person at the City of
Rochester.

Issued in Des Plaines, Illinois, on
December 2, 1998.

Benito De Leon,

Manager, Planning/Programming Branch,
Airports Division, Great Lakes Region.

[FR Doc. 98-32733 Filed 12-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration
[FRA Emergency Order No. 21, Notice No.
1

Northwestern Pacific Railroad;
Emergency Order to Prevent Operation
of Trains on Northwestern Pacific
Railroad’s Trackage From Arcata,
California, to Mile Post 63.4 Between
Schellville and Napa Junction,
California

The Federal Railroad Administration
(FRA) of the United States Department
of Transportation (DOT) has determined
that public safety compels issuance of
this Emergency Order requiring the
Northwestern Pacific Railroad (NWP) of
Eureka, California, to discontinue
operation by anyone of trains on the
NWP rail line from mile post 295.5 at
Arcata, California to mile post 63.4
between Schellville, California and
Napa Junction, California until the NWP
inspects and properly repairs its track -
and grade crossing signals, and it trains
its employees how to properly maintain
the safety of its track and grade crossing
signals.

Authority

Authority to enforce Federal railroad
safety laws has been delegated by the
Secretary of Transportation to the
Federal Railroad Administrator. 49 CFR
1.49. Railroads are subject to FRA’s
safety jurisdiction under the Federal
railroad safety laws, 49 U.S.C. 20102,
20103. FRA is authorized to issue
emergency orders where an unsafe
condition or practice “‘causes an

emergency situation involving a hazard
of death or personal injury.” 49 U.S.C.
20104. These orders may impose such
“restrictions and prohibitions . . . that
may be necessary to abate the
situation.” (Ibid.)

Background

The NWP operates on a 286-mile line
between mile post 295.5 near Arcata,
California and mile post 63.4 between
Schellville, California and Napa
Junction, California. The North Coast
Railroad Authority, a California public
agency formed pursuant to California
Government Code Section 93000 et seq.,
owns and operates that portion of the
NWP between Healdsburg, mile post 68,
and Arcata. Another portion over which
the NWP operates and for which it is
responsible for maintenance,
Healdsburg to mile post 63.4 near Napa
Junction, is owned by the Northwestern
Pacific Railroad Authority, a joint
powers agency representing the Golden
Gate Bridge, Highway and
Transportation District, the County of
Marin, and the North Coast Railroad
Authority. Operations are currently
being conducted under contract by Rail-
Ways, Inc. .

The majority of NWP’s operations
involve the transportation of freight;
however, in the past, the railroad also
has conducted passenger operations
between Willits and Healdsburg. The
NWP connects to the California
Northern Railroad, another freight
railroad, at Schellville. It also connects
to the California Western Railroad,
which operates both freight and
passenger trains, at Willits. The
California Western operates over about
one mile of NWP trackage in order to
interchange freight operations with the
NWP at Willits and to reach its
passenger terminal in Willits.

The NWP traditionally hauls mostly
timber and wood products, but it also
hauls some hazardous materials,
especially over the portion of the line
south of Willits. Maximum authorized
train speed on the line is 30 m.p.h.,
although train speed over that portion of
the line affected by Emergency Order
No. 14 is restricted to 10 m.p.h.

The NWP is subject to the jurisdiction
of FRA. Portions of its operations
currently are subject to Emergency
Order No. 14 issued on June 7, 1990,
when the line of railroad was known as
the Eureka Southern Railroad.
Emergency Order No. 14 remains in
effect from mile post 145.5 near Willits
to Ft. Seward, mile post 216.6 It
prohibits transportation of passengers
until the track complies with class 1
track standards and prohibits
transportation of hazardous materials

until the track complies with class 1 :
track standards or is designated by the - ]
railroad as excepted track. Concurrent
with this emergency order, FRA is
amending Emergency Order No. 14 to -
prohibit the transportation of hazardous
materials until the track complies with
class 1 track standards.

Northern Portion, Willits to Arcata

. In 1990, FRA became concerned about
the track conditions on the NWP, then
known as the Eureka Southern Railroad,
between Willits and Eureka. At the time,
the railroad hauled over the line
passengers and liquified petroleum gas,
a regulated hazardous material. FRA
found that the track between Willits and |
Eureka did not meet class 1 track :
standards and posed an immediate
threat of death or injury to persons. FRA
issued Emergency Order No. 14 under
which the Eureka Southern Railroad
was prohibited from hauling passengers
until the track met class 1 track
standards and from hauling hazardous
materials until the track either met class
1 standards or was designated by the
railroad as excepted. The excepted track
provision, found at 49 CFR 213.4, limits
the hauling of hazardous materials to
five cars per train and places other
restrictions on the designated track.

On October 1, 1990, because of
improved conditions, FRA lifted
Emergency Order No. 14 between mile
posts 142.5 and 145.5, near Willits, and
between mile posts 216.6 and 284.1,
Fort Seward to Eureka. Since 1990, the
NWP has complied with the terms of the
emergency order for the remainder of
the affected area by discontinuing
hauling passengers and hazardous .
materials between Fort Seward and
Willits.

The northern portion of the NWP has
been subject to flooding for the past
several years. Due to flooding which
occurred within the last year, the NWP
has discontinued operations on the
northern portion from Nashmead (mile
post 175.5) to Arcata. The railroad
continues to operate on the northern
portion between Willits and Nashmead.
The NWP has applied to the Federal
Emergency Management Agency
(FEMA) for funding for repair of flood
damage that occurred in 1995, 1997 and
1998. As a result of the application,
FEMA, with FRA’s assistance, recently
conducted a survey of track conditions
between Willits and Eureka. FEMA has
agreed to provide $1 million to NWP for
repair of flood damage.

Southern Portion, Willits to Mile Post
63.4

In 1997, FRA, in partnership with the
California Public Utilities Commission
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(CPUC), reviewed NWP’s compliance
with Federal safety statutes and
regulations on the portion of the line
souith of Willits. The review revealed
widespread noncompliance similar to
noncompliance that FRA and the CPUC
previously had discovered on this line
in the past several years. In conducting
numerous inspections of the NWP in the
previous years, FRA and CPUC
inspectors identified hundreds of
defective track conditions, many of
which became the basis for
recommendations for civil penalty
assessments against the railroad. The
railroad frequently failed to make
corrections even after defective
conditions were identified by FRA or
the CPUC.

The review conducted by FRA and
CPUC also revealed that the NWP was
not performing required periodic tests of
its locomotive air brake equipment, and
that all of the railroad’s locomotives
exhibited defective conditions which
posed a hazard to the personal safety of
NWP personnel operating the
equipment. FRA and the CPUC
concluded that the NWP was in need of
a system-wide program to train its
employees to recognize safety violations
and to perform necessary repairs
promptly and correctly.

On June 11, 1997, representatives of
FRA and the CPUC met with NWP’s
executive director, Dan Hauser, and its
general manager, Jack Tremain, as well
as two members of the railroad’s Board
of Directors. The group agreed to and
signed a Safety Compliance Agreement
under which the NWP would perform
specified repairs and employee training
by determined deadlines. However, one
year after the agreement was executed,
the NWP had performed only three of
the 11 action items identified by the
Compliance Agreement. On June 28,
1998, the Federal Railroad
Administrator issued a Compliance
Order based mostly upon the terms of
the prior Agreement. In summary, the
Compliance Order, which remains in
effect, directs the NWP to:

1. Cease passenger operations
between Willits and Schellville until the
track is repaired to class 1 track
standards;

2. Limit hauling of hazardous
materials between Willits and
Schellville to two cars per train, and
prohibit hauling of any hazardous
materials over trackage that is within
100 feet of a bridge or public road and
which does not meet class 1 track
standards;

3. Develop and furnish to FRA and
the CPUC a track maintenance plan and
Pprogram;

4. Establish a program of employee
training on the Federal Track Standards;

5. Certify abilities of each individual
conducting track inspections;

6. Establish a program of employee
training regarding inspections of
locomotive power and equipment;

7. Certify abilities of each individual
conducting inspections of locomotive
power and equipment;

8. Certify inspection reports of
locomotive power and equipment
inspections;

9. Certify that proper repairs have
been made of all defects found as a
result of locomotive power and
equipment inspections;

10. Perform testing on passenger and
freight cars relative to single car tests
and repair tests.

FRA reviewed NWP’s compliance
with the Compliance Order in
September and October, 1998, and
found that the railroad is not following
many of the Order’s directives. Track
inspections conducted by FRA and the
CPUC discovered that the trackage
within 100 feet of bridges and public
road between Willits and mile post 63.4,
over which hazardous material are
hauled, does not meet class 1 track
standards. The railroad has failed to
develop a track maintenance program,
and it dropped its training of track
inspection personnel after only two
classes of a 24-class training program.
Furthermore, the NWP has an
inadequate number of employees who
are qualified to inspect track.

Recent Safety Surveys

In light of the NWP’s failure to -
comply with the Compliance Order after
several months, FRA and the CPUC
surveyed operations on the southern
portion of the railroad in September and
October, 1998, to assess its overall
safety. In October and November, 1998,
FRA inspectors accompanied inspectors
from the FEMA on surveys of track
damage caused by past flooding on the
northern portion. In both portions, the
inspectors found numerous defects that
pose an immediate hazard of death or
injury to persons.

Grade Crossing Signals

FRA's regulations addressing grade
crossing signal system safety, found at
49 CFR part 234, require railroads to
repair, “without undue delay,” any
essential component of a grade crossing
signal that fails to perform its intended
function, and until the repair is made,
the railroad is to provide alternative
measures of safeguarding the crossing.
See 49 CFR 234.207. These temporary

‘measures, delineated in 49 CFR 234.105,

provide for manual flagging by railroad

personnel whenever a train must
occupy a grade crossing where the
signals are not properly functioning.
Properly functioning grade crossing
signals, and temporary flagging in the
event of a signal failure, are absolutely
essential to the safety of the grade
crossing. Trains traveling through a
grade crossing, even at very slow -
speeds, are not able to stop suddenly to
avoid a car in the crossing. Therefore,
motorists attempting to cross a grade
crossing must be adequately warned
about a train’s approach so that a
potentially deadly accident can be
averted.

In recent inspections of grade
crossings on the NWP and from
information provided by the railroad
itself, FRA and CPUC inspectors found
that 32 of the railroad’s 127 grade
crossing signals are not operational.
While the railroad has instructed train
crews to stop and flag each crossing
where the signal is out of service, FRA
and CPUC inspectors found one
instance when a train crew did not
perform this safety duty. Furthermore,
many of the grade crossing signals have
been out of service for several months,
in violation of the Federal regulations’
requirement to repair the signals
“without undue delay.”

Many of the grade crossings where the
signals are out of service are situated in
towns along the NWP line. In Petaluma,
one grade crossing serves 22,000
vehicles per day, while another serves
13,000 every day. The NWP operates
four to six train movements through
these crossings each day, Monday
through Friday. At other crossings
where the grade crossing signals are out
of service, the daily vehicle count
ranges from 200 to 6,000. Vehicles in
these counts include trucks carrying
hazardous materials, including
flammable substances.

FRA and CPUC inspectors also found
that NWP employees generally lack the
supervision, knowledge, test equipment,
and supplies necessary to adequately
maintain the grade crossing signals. The
railroad’s two signal maintainers have
no signal standards or instructions, nor
are they knowledgeable about all
necessary signal maintenance. They do
not have proper test equipment, such as
meters, meggers, relay testers, and
shunts. Tests required by FRA’s grade
crossing safety regulations are past due
at all 127 grade crossings, including
relay, insulation resistance, and warning
tests. In addition, the NWP lacks
sufficient parts and materials to
adequately maintain the warning
system. Numerous NWP circuit plans
are out-dated, illegible, or simply non-
existent. They need to be corrected,
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redrawn , and in some cases,
redesigned, yet the railroad lacks
procedures to carrect or redraw circuit
plans. .

Track Safety

FRA's track safety regulations, found
at 49 CFR part 213, prescribe minimum
safety requirements for railroad track.
There are six classes of track defining
" maximum speed and minimum
maintenance requirements. By
designating track as a certain class, a
railroad commits to maintaining that
track to the standards established by the
track safety regulations for that class.
Much of the NWP’s trackage from
Willits to Schellville is designated as
class 2 track. However, the numerous
track defects found by FRA and the
CPUC, as well as the NWP's apparent
lack of commitment to properly repair
the track, indicate that much of the track
does not meet even the standards for
class 1, the lowest class of track. .

FRA and the CPUC conducted track
inspections on the southern portion of
the NWP between September 28 and
October 15, 1998. A total of six
inspections covered the line from mile -
post 63.4 between Schellville and Napa
Junction to Willits at mile post 139.5.
Inspectors identified 298 defective
conditions in 148 miles of track. The
majority of the defects (254) were
defective crosstie conditions, including
defective joint ties and ties not
effectively distributed to support 39 feet
of track. In many places, the ties were
broken, split, or impaired to the extent
that they allowed the ballast to work
through. They could not hold spikes
and they were allowing the tie plates or
the base of the rail to move laterally
more than a half inch.

These defects pose particularly
serious threats to safety. Effective ballast
and crossties provide the lateral and
vertical support of the rail to prevent
trains from derailing. Without this
support, the track gage, the distance
between the inside faces of the rail
heads, may become too wide or too
tight. Gage that is either wider or
narrower than allowed by FRA
regulation greatly increases the
possibility of derailment due to car or
locomotive wheels dropping off the
rails. ’

The FRA and CPUC track inspectors
also found 12 areas where water
carrying facilities associated with the
track were inadequate to perform proper
drainage. Two of these drainage
facilities are associated with railroad
bridges. At one location, a woaden box
culvert has collapsed. Under the
regulations (49 CFR § 213.33) each
drainage facility associated with a track

structure must be kept free of
obstruction to accommodate expected
water flow for the area it serves. If
drainage surrounding the track is not
adequate, the condition can lead to
wash-outs which will disturb the lateral
and vertical support of the rail causing
wide or tight gage and possible
derailments. Adequate drainage is
especially important for the NWP
during the winter months when rainfall
typically is greater.

Finally, the track safety regulations
require that vegetation immediately
adjacent to the track bed must be
controlled so that it does not pose a fire
hazard, obstruct visibility of signs and
signals, interfere with railroad
employees’ trackside duties, prevent
proper functioning of signals, or prevent
employees from inspecting moving
equipment. See 49 CFR 213.37. FRA and
CPUC inspectors report that in many
areas along the NWP trackage they
inspected, the vegetation obstructs any
view of the track structure. Some
vegetation creates a fire hazard to timber
bridges, trestles, and wooden box
culverts. Other vegetation obstructs the
visibility of signs and signals along the
right-of-way and at grade crossings.
While vegetation naturally occurs and
re-occurs along any railroad track, it
cannot be allowed to flourish to the
extent that it inhibits the safe operation
of the railroad. Vegetation that has been
allowed to grow to the point where
signals cannot operate properly or
cannot be seen, or where it prevents
railroad personnel from inspecting the
track, or where it becomes conducive to
setting fire to bridges and other wooden
track structures, poses an imminent
threat to the safety to railroad
employees and to the traveling public.

etween November 4 and November
13, 1998, FRA and FEMA inspectors
surveyed 262 separate locations on the
northern portion of the railroad that the
NWP identified as storm damaged. The
inspectors found numerous locations
where proper drainage is not possible
because the drainage facilities are
plugged or in disrepair or because
ditches are plugged, avergrown or
inadequate. The area between Willits
and Arcata is noted for its constant earth
movement, mud flows, sinks and
heaves. Most of the repairs that have
been made by the NWP to alleviate the
flooding problems have been temparary
in nature. At some locations, the
railroad inserted new culverts to drain
water from ponded areas but failed to
install the culverts at the correct depth
or angle. In numerous locations; the
NWP has used plastic and rubber pipe,
rather than metal pipe, which is quickly
crushed by the weight of work trains. It

is not likely that the drainage facilities 3
in place will be adequate to withstand -.
the next rainy season this winter.
Because of inadequate drainage and _
poor subgrade, the railroad has
difficulty maintaining proper surface
and alignment of track. The FRA and
FEMA inspectors found numerous
locations where the track surface,
alignment, and crossties were ;
unacceptable for class 1 track standards. -
In addition, overgrown vegetation at p
many locations brushes rolling stock
and prevents railroad personnel from
inspecting the track. In some locations,
the vegetation poses a fire hazard to
track carrying structures.

Finding and Order

The resuits of the surveys by FRA,
CPUC, and FEMA inspectors of tracks 5
and signals along the NWP line have led
FRA to conclude that continued use of . <
this rail line poses an imminent and
unacceptable threat to public safety.
Furthermore, a past pattern of failure by~
the NWP to comply with Federal
railroad safety laws and regulations ;
persuades FRA that reliance upon the
cooperation of the NWP to make the
necessary repairs to the track and to the'
signals on any part of its rail'line is :
inadequate to protect public safety. I
find that the unsafe conditions
discussed above create an emergency
situation involving a hazard of death or _
injury to persons. Accordingly, pursuant
to the authority of 49 U.S.C. §20104, ~
delegated to me by the Secretary of
Transportation (49 CFR §1.49), it is
ordered that the Northwestern Pacific
Railroad shall discontinue, and shall not
permit, the operation of trains over its
trackage between mile post 295.5 near
Arcata and mile post 63.4 between
Schellville and Napa Junction while this
Emergency Order remains in effect. This -
Emergency Order is not meant to :
prohibit the operation of work trains
operated for the specific and sole
purpose of effecting repairs on the
railroad. Maximum speed of such train
movements shall be 10 m.p.h.

Relief

The NWP may obtain full relief from .
this Emergency Order by performing the |
following requirements: } E

(1) Properly repair and inspect all
grade crossing signals and certify to the :
Federal Railroad Administrator thatall
necessary repairs and inspections have
been performed and that all required
tests are up-to-date.

(2} Adopt a set of grade crossing
signal standards and instructions
acceptable by FRA. The standards and
instructions should be submitted in
writing to the Regional Administrator

B
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for Region 7 who will notify the NWP
within 14 days of the submission
whether or not the standards and
instructions are approved. If they are
not approved, the Regional
Administrator will describe what
additional measures must be taken to
secure approval.

(3) Update, correct and/or redraw
circuit plans for each grade crossing
signal system to meet compliance with
49 CFR §§234.201 and 234.203. A list
of locations of the updated, corrected or
redrawn circuit plans should be
submitted to the Regional Administrator
for Region 7.

(4) Provide proper and adequate test
equipment for signal maintainers.

(5) Repair all track not subject to
Emergency Order No. 14 to class 1 track
standards as detailed in 49 CFR Part
213. {Note: Emergency Order No. 14
already mcil:‘i’res the Northwestern
Pacific Railroad to repair all track
subject to that order to class 1 track
standards or designate the track as
excepted track in accordance with 49
CFR 213.4. By separate notice,
Emergency Order No. 14 is being
amended to require repair to class 1
track standards for the hauling of
passengers and all hazardous materials.
Otherwise, the railroad may designate
the track still subject to that order as
excepted.]

(6) Clear all vegetation from drainage
facilities and away from signs and
signals and track bed so that the track
meets the requirements of 49 CFR
213.37;

(7) Furnish FRA with a 12-month
track maintenance plan that includes, at
aminimum the number and location
(mile by mile) of crossties to be
installed, location and extent of rail
surfacing, location and nature of
drainage facility maintenance, location
and nature of vegetation control, extent
of rail replacement, schedule for
accomplishing programs, and criteria
used to determine the location and
extent of tie renewal and replacement
(e.g., traffic density, track inspection
data, and accident history).

{8) Establish a program of employee
training on the Federal Track Standards
to ensure that employees performing
inspection, maintenance, and
restoration work are qualified in
accordance with 49 CFR 213.7. The
training program shall ensure that track
inspectors, track foremen, and first level
track supervisors can assure compliance
with the requirements of 49 CFR part
213. FRA is to be furnished a copy of

e training program.

. {9) Certify in writing that each
individual conducting track inspections
has sufficient knowledge, skills, and

ability to successfully conduct the types
of inspections which will be performed
by that individual. Records of that
certification are to be maintained by the
railroad.

(10) Obtain approval from the Federal
Railroad Administrator that all of the
requirements of this Emergency Order
have been met and properly performed.
To obtain relief, NWP should inform in
writing the Federal Railroad
Administrator, with a copy to the
Regional Administrator of FRA's Region
7, that it believes all of the requirements
of this Emergency Order have been met.
Within 30 days of the notification, FRA
will conduct inspections of the line, and
within seven days of the inspections,
will inform the railroad in writing
whether this Emergency Order is lifted.
If FRA does not lift the order, the
written response will specifically
describe what additional measures need
to be taken to meet all of the
requirements of this Emergency Order.

Partial Relief

In order for FRA to consider granting
partial relief from this Emergency Order,
the NWP must first meet all of the
system-wide requirements, i.e.,
requirements 2, 4, 7, 8, and 9. The NWP
may then obtain partial relief for any
portion of the line for which all of the
requirements of this Emergency Order
are met. NWP should inform in writing
the Federal Railroad Administrator,
with a copy to the Regional
Administrator of FRA’s Region 7, that it

‘believes all of the requirements of this

Emergency Order have been met for a
specified section of the railroad’s line.
Within 30 days of the notification, FRA
will conduct inspections of that
specified portion of the line, and within
seven days of the inspections, will
inform the railroad in writing whether
this Emergency Order is lifted for that
specified portion. If FRA does not lift
the order for the specified portion, the
written response will specifically
describe what additional measures need
to be taken to meet all of the
requirements of this Emergency Order.

Penalties

Any violation of this order shall
subject the person committing the
violation to a civil penalty of up to
$22,000. 49 U.S.C. 21301. FRA may,
through the Attorney General, also seek
injunctive relief to enforce this order. 49
U.S.C. 20112,

Effective Date and Notice to Affected
Persons
This Emergency Order shall take

effect at 6:01 p.m. (PST) on November
27,1998, and apply to all operations of

trains on or after that time. Notice of
this Emergency Order will be rrovided
by publishing it in the Federal Register.

- Copies of this Emergency Order will be

sent by mail or facsimile prior to
publication to: Northwestern Pacific
Railroad Authority through the North
Coast Railroad Authority Board of
Directors, the Golden Gate Bridge,
Highway and Transportation District,
and Marin County. A copy will also be
sent to Rail-Ways, Inc.
Review
Opportunity for formal review of this
Emergency Order will be provided in
accordance with 49 U.S.C. 20104(b) and
section 554 of Title 5 of the United
States Code. Administrative procedures
governing such review are found at 49
CFR part 211. See 49 CFR 211.47,
211.71, 211.73, 211.75, and 211.77.
Issued in Washington, D.C. on November
25, 1998.
Jolene M. Molitoris,
Administrator.
[FR Doc. 9832649 Filed 12-8-98; 8:45 am]
BILLING CODE 4910-08-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration
[FRA Emergency Order No. 14, Notice No.
5]

Northwestern Pacific Rallroad;
Amendment to Prohibit the
Transportation of Hazardous Materials
between Willits, California and Ft.
Seward, California

The Federal Railroad Administration
(FRA) of the United States Department
of Transportation (DOT) has determined
that public safety compels issuance of
this amendment to Emergency Order
No. 14 prohibiting the Northwestern
Pacific Railroad (NWP) of Eureka,
California, from transporting, or
permitting anyone to transport,
hazardous materials over any track from
mile post 145.5 near Willits, California
to mile post 216.6 near Ft. Seward,
California.

Background

FRA issued Emergency Order No. 14
on June 7, 1990, when the railroad was
known as the Eureka Southern Railroad.
The Emergency Order prohibits
transportation of passengers until the
track complies with class 1 track
standards and prohibits transportation
of hazardous materials until the track
complies with class 1 track standards or
is designated by the railroad as excepted
track. The Emergency Order origine]?y
covered the raiﬁine from Willits to
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Eureka, mile post 284.1. However,
because of improved conditions, FRA
lifted the Emergency Order between
mile posts 142.5 and 145.5, near Willits,
and between mile posts 216.6 and 284.1,
Fort Seward to Eureka on October 1,
1990. The Emergency Order remains in
effect from mile post 145.5 near Willits
to mile post 216.6, Ft. Seward. FRA
granted further partial relief in January,
1997, by allowing the NWP to haul
hazardous materials over track not
designated as excepted when the
materials hauled were for construction,
maintenance, and operation of the
railroad.

In conjunction with the California
Public Utilities Commission (CPUC) and
the Federal Emergency Management
Agency (FEMA), FRA conducted in
September, October, and November
1998, safety surveys of the entire NWP
line from mile post 295.5 near Arcata to
milepost 63.4 between Schellville and
Napa Junction. The surveys revealed
unsafe conditions and practices which,
in FRA's judgment, pose an emergency
situation involving a hazard of death or
personal injury. FRA found that 32 of
the railroad’s 127 grade crossing signals
are not operational, endangering any
motorist attempting to cross a grade
crossing without adequate warning
about a train’s approach. The surveys
also showed widespread track safety
defects including numerous defective
crossties, improper drainage, and
overgrown vegstation posing a fire
hazard and obstructing visibility of
signs and signals. Most important, FRA
found locations where the conditions
for movement over excepted track were
not being met.

The area between Willits and Eureka,
which encompasses the area affected by
Emergency Order No. 14, is noted for its
constant earth movement, mud flows,
sinks and heaves. Most of the repairs
that have been made by the NWP to
alleviate flooding problems have been
temporary in nature. At some locations,
the railroad inserted new culverts to
drain water from ponded areas but
failed to install culverts at the correct
depth and angle. In numerous locations,
the NWP has used plastic and rubber

- pipe, rather than metal pipe, which is
crushed quickly by the weight of work
trains.

Because of inadequate drainage and
poor subgrade, the railroad has
difficulty maintaining proper surface
and alignment of track. In addition,
overgrown vegetation at many locations
brushes rolling stock and prevents
railroad personnel from inspecting the
track. In some locations the vegetation
poses a fire hazard to track carrying
structures.

In response to these findings, FRA is
issuing, concurrent with this
amendment, Emergency Order No. 21,
which prohibits the NWP from
operating, or permitting operations, over
its rail line until the railroad inspects
and repairs all of its grade crossing
signals and repairs the track to class 1
track standards. The requirements of
Emergency Order No. 21 apply to the
entire railroad, including the portion of
the line still governed by Emergency
Order No. 14, with the exception of the
requirement that the track be repaired to
class 1 track standards for all rail traffic.

Until now, Emergency Order No. 14
has permitted movement of hazardous
materials over excepted track, consistent
with the conditions of 49 CFR § 213.4,
However, the same conditions that have
caused FRA to prohibit hazardous
materials traffic on excepted track
elsewhere on the line also exist on the
portion of the line still covered by
Emergency Order No. 14. Therefore, we
are amending Emergency Order No. 14
to prohibit movement of hazardous
materials, except in work trains, until
the track is brought to class 1 standards.
Emergency Order No. 14, as amended
here, remains in effect, which allows the
NWP to haul non-hazardous freight -
between Willits and Ft. Seward over
excepted track, without repairing the
track to class 1 track standards. With
Emergency Order No. 14 still in place,
NWP is allowed to operate with slightly
fewer restrictions than in other parts of
the railroad over a portion of its line
where the general population is smaller
and rail traffic is less extensive.

Amendment to the Order

Ifind that the unsafe conditions
described above compel me to address
the hazards presented by hauling
hazardous materials over excepted
track. Accordingly, I order that the NWP
may not haul materials required by 49
CFR Parts 171-179 to be placarded as
hazardous over the portion of its line
still covered by Emergency Order No. 14
until such trackage meets class 1
standards. The railroad may continue to
haul non-hazardous freight over the
track once the track is designated as
excepted. This amendment is not meant
to prohibit the hauling of hazardous
materials in work trains for the specific
and sole purpose of effecting repairs on
the railroad.

Relief

The NWP may obtain full relief from
this amendment and all of Emergency
Order 14 by fulfilling the following
requirements:

1. Repair the track to class 1 track
standards.

BILLING CODE 4910-06-P

2. Obtain approval from the Federal
Railroad Administrator that all of the
requirements of Emergency Order No,
14 have been met and properly
performed. To obtain relief, NWP
should inform in writing the Federal -
Railroad Administrator, with a copy to
the Regional Administrator of FRA's
Region 7, that it believes all of the
requirements of Emergency Order No,
14 have been met. Within 30 days of
notification, FRA will conduct
inspections of the line and within seven
days of the inspections, will inform the
railroad in writing whether Emergency
Order No. 14 is lifted. If FRA does not
lift the order, the written response will
specifically describe what additional
measures need to be taken to meet all
of the requirements of Emergency Order
No. 14. :

Penalties

Any violation of Emergency Order No.
14, as amended, shall subject the person
committing the violation to a civil
penalty of up to $22,000. 49 U.S.C
§ 21301. FRA may, through the Attorney
General, also seek injunctive relief to
enforce this order. 49 U.S.C § 20112.

Effective Date

This amendment shall take effect at
12:01 (PST) on November 27, 1998, and
apply to all operations of trains on or
after that time. Copies of this
amendment Order will be sent by mail
or facsimile prior to publication to:
Northwestern Pacific Railroad Autheority
through the North Coast Railroad
Authority Board of Directors, the
Golden Gate Bridge, Highway and
Transportation District, and Marin
County. A copy will also be sent to Rail-
Ways, Inc.

Review

Opportunity for formal review of this
amendment will be provided in
accordance with 49 U.S.C. 20104(b) and
section 554 of Title 5 of the United
States Code. Administrative procedures
governing such review are found at 49
CFR part 211.

Issued in Washington, D.C. on November
25, 1998.

Jolene M. Molitoris,
Administrator.
[FR Doc. 98-32650 Filed 12-8-98; 8:45 am]




QPR @S 2903 14:51 FR THOMPSON HINE LLP 202 331 8338 TO *P4152%@49366000 P.67/09

~

-

VERIFICATION

L Michael H. Meyer, declare under penalty of perjury, under the laws of the United States
of America, that I have read the foregoing Complaint and that its assertions are true and correct
to the best of my knowledge, information and belief. I further declare that I am qualified and
authorized to submit this verification on behalf of myself and California Western Railroad, Inc.,
Debtor. 1 know that willful misstatements or omissions of material facts constitute Federal
criminal violations punishable under 18 U.S.C. 1001 by imprisonment up to five years and fines up
to $10,000 for each offense. Additionally, these misstatements are punishable as perjury under 18
U.S.C. 1621, which provides for fines up to $2,000 or imprisonment up to five years for each

offense.

Dated at Santa Rosa, California, this L day of April 2003 ) /
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