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September 30, 2004 Office of Proceedings

SEP 3 0 2004

Honorable Vernon A. Williams
Secretary Part of
Surface Transportation Board Public Record
1925 K Street, N.W.

Room 700

Washington, D. C. 20423

RE: Finance Docket No. 34495, Buckingham Branch Railroad Company—Lease-
CSX Transportation, Inc.

Dear Secretary Williams:
Enclosed are the original and 10 copies of the Response of Buckingham Branch
Railroad Company and CSX Transportation, Inc. to the Request for Oral Argument and

three computer diskettes in containing the Response and Motion.

Please time and date stamp the additional copy of this letter and the Response and
return them with our messenger. Thank you for your assistance.

If you have any questions please call or email me.
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~~ Louis E. Gitomer
Attorney for: CSX Transportation, Inc.

Sincerely
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Peter J. Shudtz

CSX Corporation

1331 Pennsylvania Avenue, N.W.
Suite 560

Washington, DC 20004

(202) 733-8124

Louis E. Gitomer

Ball Jarik LLP

1455 F Street, N.W., Suite 225
Washington, DC 20005

(202) 638-3307

Counsel for CSX Transportation, Inc.

Dated: September 30, 2004

R. Curtis Steele, Jr.
McVitty Executive Center
2758 Electric Road, Suite A
Roanoke, VA 24018

(540) 725-8386

Keith G. O'Brien

Rea, Cross & Auchincloss
1707 L Street NW, Suite 570
Washington, DC 20036.
(202) 785-3700

Counsel for Buckingham Branch Railroad
Company
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Finance Docket No. 34495

BUCKINGHAM BRANCH RAILROAD COMPANY—LEASE—
CSX TRANSPORTATION, INC.

RESPONSE OF BUCKINGHAM BRANCH RAILROAD COMPANY AND
CSX TRANSPORTATION, INC. TO REQUEST FOR ORAL ARGUMENT

Buckingham Branch Railroad, Inc. (“BB”) and CSX Transportation, Inc. (“CSXT™),
jointly referred to as “Applicants,” respectfully request leave to respond to the Request for Oral
Argument filed by the Brotherhood of Maintenance of Way Employees (“BMWE”) on
September 29, 2004.

Applicants disagree with BMWE as to the need for oral argument and the issues that
BMWE considers relevant. All of the issues, both legal and factual before the Surface
Transportation Board (the “Board”) have been fully addressed in the pleadings of the parties.
The tenor of BMWE’s Request is to improperly sur-reply to the rebuttal Applicants filed on
September 23, 2004, not to argue the relevant issues.

BMWE raises issues that are not even relevant to the lease application filed with the
Board under 49 U.S.C. § 11323 in this proceeding. Section 11324(d) provides the standards that
govern the Board in this proceeding. Therefore, the issue before the Board is whether: (1)asa
result of the transaction, there is likely to be substantial lessening of competition, creation of a
monopoly, or restraint of trade in freight surface transportation in any region of the

United States; and (2) that the anticompetitive effects of the transaction outweigh the public




interest in meeting significant transportation needs. It is Applicants’ position that the statute, 49

U.S.C. § 11324(d) requires the Board to approve the lease application absent the competitive

harm discussed above, and that no party to this proceeding has demonstrated any competitive

harm arising as the result of the proposed lease. Moreover, the Board has limited jurisdiction

over the purported safety issues that BMWE secks to make the center piece of this proceeding.

See, e.g. Canadian Pac. Ry. v. STB, 193 F.3d 1165 (D.C. Cir. 1999).

In the event that the Board determines that there is a need for oral argument, Applicants

respectfully propose that the Board schedule oral argument for the week of October 12,2004 at a

convenient time for the Board, at the offices of the Board. If oral argument is held, Applicants

believe that they require only 20 minutes of argument time, but request that they be given as

much time for argument as the cumulative argument time provided to all other parties

participating in the argument.

Peter J. Shudtz

CSX Corporation

1331 Pennsylvania Avenue, N.W.
Suite 560

Washington, DC 20004

(202) 783-3124

Louis E. Gitomer

Ball Janik LLP

1455 F Street, N.W., Suite 225
Washington, DC 20005

(202) 638-3307

Counsel for CSX Transportation, Inc.

Dated: September 30, 2004

Respectfylly submitted,
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“Curtis Steele, Jr.
McVitty Executive Center
2758 Electric Road, Suite A
Roanoke, VA 24018

(540) 725-8386

Keith G. O'Brien

Rea, Cross & Auchincloss
1707 L Street NW, Suite 570
Washington, DC 20036.
(202) 785-3700

Counsel for Buckingham Branch Railroad
Company




CERTIFICATE OF SERVICE
I hereby certify that I have caused the foregoing document to be served upon the
following parties by first class mail pre-paid.

Honorable John Ashcroft

Attorney General of The United States

C/0O Assistant Attorney General, Antitrust Division, Room 3645
U.S. Department of Justice

Washington, DC 20530

Ronnie D. Conway

Plant Manager, Montpelier Mine & Mill
U.S. Silica

P. O. Box 187

Berkeley Springs, WV 25411

Richard S. Edelman

O’Donnell, Schwartz & Anderson, PC
1900 L Street, N.W., Suite 800
Washington, DC 20036

John D. Heffher

John D. Heffner, PLLC

1920 N Street, N.W., Suite 800
Washington, DC 20036

Sally S. Kammauff

Presideni-Virginia Central Railroad, Limited
762 Lexington Avenue

Charlottesville, VA 22902

Honorable Norman Y. Mineta

Secretary, U.S. Department of Transportation
400 Seventh Street, S.W.

Washington, DC 20590

Frederick C. Ohly

Amtrak - Law Department

60 Massachusetts Avenue, N.E.
Washington, DC 20002-4225




Dennis M. Moore

Amtrak - Law Department

60 Massachusetts Avenue, N.E.
Washirigton, DC 20002-4225

James R. Paschall

Norfolk Southern Railway Company
Three Commercial Place

Norfolk, VA 23510-9241

Karen J. Rae

Director, Dept. of Rail & Public Transportation
Commonwealth of Virginia

1313 East Main Street, Suite 300

Richmond, VA 23218-0590
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/.-~ Aouis E. Gitomer

September 30, 2004
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