
 
 

DEPARTMENT OF COMMUNITY  
& ECONOMIC DEVELOPMENT 

 
 
 
        August 26, 2004 
 
Vernon A. Williams, Secretary 
Surface Transportation Board 
1925 K Street, NW  Suite 700 
Washington, DC  20423-0001 
  

re: Finance Docket No. 33388 (Sub-No. 91) CSX and Norfolk Southern -- Control -- Conrail 
(General Oversight) 

  
Dear Secretary Williams: 
  

On August 2, 2004 CSX and Norfolk Southern filed CSX/NS-6, Joint Reply Comments in the 
fifth round of the Conrail oversight proceeding.  Attached to those comments was a "Supplement" filed 
under seal, in which CSX and Norfolk Southern presented information about certain of their private 
business activities in Pennsylvania, including consultation, technical support, and in some cases financial 
support, to businesses using rail service or considering using rail service in Pennsylvania.  After 
discussion between our Washington counsel and counsel for CSX and Norfolk Southern, I was able to see 
the Highly Confidential version of the Supplement after providing a signed confidentiality undertaking.   
 

In my testimony at the hearing on May 3 2004 before the Board, and in written comments both 
before and after that hearing, the Commonwealth of Pennsylvania Department of Community and 
Economic Development ("DCED") has made it clear that Norfolk Southern, and to a lesser extent CSX, 
have failed to abide by commitments the carriers made to the Commonwealth of Pennsylvania (the 
“Commonwealth”) and the City of Philadelphia (the “City.”)   

 
In their Joint Reply Comments and the Supplement, the carriers simply repeat the same argument 

that they have made all along—that they should be deemed to have carried out the commitments they 
made to the Commonwealth and the City because the carriers elected to make other, unrelated 
investments in the Commonwealth, or, in the alternative, that they should be relieved of their 
commitments because those commitments are no longer in their best interest.  This disingenuous 
argument simply disregards the nature of CSX’s and Norfolk Southern’s commitments in this matter. 
 

While seeking the approval by the Surface Transportation Board of their proposed joint 
acquisition and split-up of Conrail, CSX and Norfolk Southern fervently sought the support of the 
Commonwealth and the City.  To induce the Commonwealth and the City to grant this support, CSX and 
Norfolk Southern made specific written undertakings to them.  When the Commonwealth and the City 
then gave the support that CSX and Norfolk Southern had requested, the commitments of Norfolk 
Southern and CSX became enforceable obligations under ordinary principles of contract law.   

 
That Norfolk Southern and CSX may have on various occasions found it to be in their own 

private economic interest to give technical assistance or even provide financial support for such things as 
new spurs to serve businesses that promise to generate substantial rail revenues is no substitute for 
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Norfolk Southern's and CSX's fulfilling their specific, voluntary and binding commitments to assist in 
supporting the economic development priorities of DCED and the Commonwealth of Pennsylvania.  

 
As I believe the Board will recognize, there is really no point in attempting to achieve a private 

agreement through hard negotiations with a railroad if the agreement means only that the railroad will do 
what is in its economic interests in any case, and will not do what it later deems not to be in its economic 
interests.  Such an agreement could only be termed farcical and ephemeral. 
  

The Commonwealth of Pennsylvania provided real support in freely bargained-for exchange for 
real commitments, and it continues to expect CSX and Norfolk Southern to abide by these commitments. 
  

Very truly yours, 
 
s/ JOHN M. WHITLOCK 
 
John M. Whitlock 
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CERTIFICATE OF SERVICE 
 

  
 This is to certify that on the 26th day of August, 2004, the undersigned caused a letter 
dated August 26, 2004 of the Commonwealth of Pennsylvania Acting by and Through its 
Department of Community and Economic Development to be served on the parties in the above-
captioned proceeding, by electronic mail on those parties for whom a valid electronic mail 
address is listed in the service list for this matter, and by United States Mail, first class postage 
pre-paid, on the remaining parties:  

 

David Peter Alan 
P.O. Box 283 
Millburn, NJ  07041 

                  Richard A. Allen 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street N W 
Suite 700 
Washington, DC  20006-3309 
raallen@zsrlaw.com  

American Short Line and Regional  
Railroad Assoc. 
General Counsel 
50 F. Street, N.W. - Suite 7020 
Washington, DC  20004 

Bob Bailey 
Port Jersey Railroad Company 
203 Port Jersey Blvd. 
Jersey City, NJ  07305 

Michael J. Barron, Jr. 
CN Railroad 
17641 S. Ashland Avenue 
Homewood, IL  60430 
michael.barron@cn.ca 

C. Jonathan Benner 
Troutman Sanders LLP 
401 9th Street, NW, Suite 1000 
Washington, DC  20004-2134 
jonathan.benner@troutmansanders.com 
 



Martin W. Bercovici 
Keller and Heckman LLP 
1001 G St NW 
Suite 500 West 
Washington, DC  20001 

Jonathan M. Broder 
Consolidated Rail Corporation 
2001 Market Street 
Philadelphia, PA  19103-7044 
 

Jim Bruno 
Madison International Sales Company 
101 Merritt 7 
Norwalk, CT  06851 

Thomas A. Collard 
Southern Railroad of New Jersey 
P.O. Box 122 
Willingboro, NJ  08046 

James Daley 
County of Union New Department of  
Economic Development 
Elizabethtown Plaza 
Elizabeth, NJ  07207 
 

Nicholas J. DiMichael 
Thompson Hine LLP 
1920 N. Street, N.W., Suite 800 
Washington, DC  20036 
Nick.diMichael@thompsonhine.com 
 

Paul M. Donovan 
Laroe Winn Moerman & Donovan 
4135 Parkglen Court NW 
Washington, DC  20007 
paul.donovan2@verizon.net 

Christopher A. Dow 
Slover & Loftus 
1224 17th Street N W 
Washington, DC  20036-3003 
kjd@sloverandloftus.com 
 

Kelvin J. Dowd 
AEP Texas North Company 
1224 Seventeenth Street NW 
Washington, DC 20036-3003 
kjd@sloverandloftus.com 

Kenneth B. Driver 
Jones Day Reavis & Pogue 
51 Louisiana Avenue NW 
Washington, DC  20001-2113 
kbdriver@jonesday.com 
 

Edward Duffy 
2600 Centre Square West  
1500 Market Street 
Philadelphia, PA  19102-2126 
info@pidc-pa.org 
 

Thomas F. Erickson, Jr. 
P.O. Box 235 
Wallingford, PA  19086 
tom.erickson@railcents.com 
 



Gordon R. Fuller 
Morristown & Erie Railway Inc. 
49 Abbett Avenue 
Morristown, NJ  07960 
morristown.erie@worldnet.att.net 

Martin D. Gelfand 
14400 Detroit Avenue 
Lakewood, OH  44107 

Michael P. Harmonis 
Department of Justice 
325 Seventh Street, NW 
Washington, DC  20530 

John D. Heffner 
John D. Heffner, PLLC 
1920 N Street, N.W., Suite 800 
Washington, DC  20036 
jheffner@verizon.net 
 

Thomas W. Herlihy 
US Dept. of Transportation 
400 Seventh St. SW 
Washington, DC  20590 

Eric M. Hocky 
Gollatz Griffin & Ewing P.C. 
Four Penn Center 
1600 John F. Kennedy Blvd – Suite 200 
Philadelphia, PA  19103-2808 
emhocky@ggelaw.com 

Richard F. Horvath 
City of Cleveland 
601 Lakeside Avenue – Room 106 
Cleveland, OH  44114 

John Hummer 
North Jersey Transportation  
Planning Authority 
One Newark Center – 17th Floor 
Newark, NJ  07102 

Larry Jenkins 
Lyondell Chemical Company 
1221 McKinney Street – Suite 14-215 
Houston, TX  77010 

Fritz R. Kahn 
Fritz R. Kahn PC 
1920 N. Street NW – 8th Floor 
Washington, DC  20036-1601 
xiccgc@worldnet.att.net 
 

Steven J. Kalish 
McCarthy Sweeney & Harkaway P.C. 
2175 K. Street, N.W., Suite 600 
Washington, DC  20037 

Michael H. Klein 
Mars Industries Inc. 
3100 Lonyo Avenue 
Detroit, MI  48209 



Rosalind A. Knapp 
U.S. Department of Transportation 
400 Seventh Street, S.W. 
Room 4102 C-30 
Washington, DC  20590 

Paul H. Lamboley 
1701 Pennsylvania Avenue, NW  
Suite 300 
Washington, DC  20006 

Timothy C. Lapp 
16231 Wausau Avenue 
South Holland, IL  60473 

Jack Lettiere 
State of New Jersey  
Department of Transportation 
P.O. Box 601 
Trenton, NJ  08625-0601 

Thomas J. Litwiler 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 920 
Chicago, IL  60606-2875 
tlitwiler@fletcher-sippel.com 

C. Michael Loftus 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC  20036-3003 
cml@sloverandloftus.com 
 

Gordon P. MacDougall 
1025 Connecticut Ave NW – Suite 410 
Washington, DC  20036 

Bruno Maestri 
Norfolk Southern Corporation 
1500 K Street NW – Suite 375 
Washington, DC  20005 
bmaestri@nscorp.com 
 

John K. Maser III 
Thompson Hine & Flory LLP 
1920 N Street NW Ste 800 
Washington, DC  20036-1601 

Theodore Mathews 
State of New Jersey DOT 
P.O. Box 600 
Trenton, NJ  08625 

Michael F. McBride 
Leboeuf Lamb Greene & MacRae 
1875 Connecticut Avenue NW Ste 1200 
Washington, DC  20009-5728 
michael.mcbride@llgm.com 
 

Thomas F. McFarland 
208 South LaSalle St. 
Suite 1890 
Chicago, IL  60604-1112 
mcfarland@aol.com 
 



Craig S. Miller 
1300 East Ninth Street 
Suite 900 
Cleveland, OH  44114-1583 

Karl Morell 
Ball Janik LLP 
1455 F Street NW Suite 225 
Washington, DC  20005 
kmorell@dc.bjllp.com 
 

Jeffrey O. Moreno 
Thompson Hine LLP 
1920 N Street, NW, Suite 800 
Washington, DC  20036 
jeff.moreno@thompsonhine.com 

Kathleen M. Mulligan 
Corn Products International Inc. 
Five Westbrook Corporate Center 
West Chester, IL  60154 

William A. Mullins 
Baker & Miller PLLC 
2401 Pennsylvania Ave. 
NW-Suite 300 
Washington, DC  20037 
wmullins@bakerandmiller.com 

Theodore J. Narozanick 
One Newark Center 
17th Floor 
Newark, NJ  07102 
 

Keith G. O’Brien 
Rea Cross & Auchincloss 
1707 L Street, N.W., Suite 570 
Washington, DC  20036 
rclaw@starpower.net 

 
 

Peter S. Palmer 
One Newark Center 
17th Floor 
Newark, NJ  07102 
 

Thomas M. Pastore 
Guardian Industries Corp 
2300 Harmon Road 
Auburn Hills, MI  48326 

Kenneth R. Pramik 
840 Gessner Suite 1400 
Houston, TX  77025 
kennethpramik@cemexusa.com 

J T Reed 
United Transportation Union 
11363 San Jose Blvd Bldg #105 
Jacksonville, FL  32223 



David Reid 
Novolog Bucks County Inc. 
1 Sinter Road 
Fairless Hills, PA  19030 
david.reid@novologusa.com 

Robert Roach Jr. 
International Association of Machinists 
and Aerospace Workers 
900 Machinists Place 
Upper Marlboro, MD  20772-2687 

Edward J. Rodriquez 
P O Box 687 
Old Lyme, CT  06371 

Robert D. Rosenberg 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC  20036-3003 
rdr@sloverandloftus.com 

Harold A. Ross 
General Counsel 
Brotherhood of Locomotive Engineers 
1370 Ontario Street, Suite 1548 
Cleveland, OH  44113-1740 

Constance A. Sadler 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC  20005 
csadler@sidley.com 

Donald S. Shanis 
Delaware Valley Regional Planning Comm.  
The Bourse Bldg 
111 S. Independence Mall East 
Philadelphia, PA  19106-2515 
 

Arthur B. Shenefelt 
Amtrak-For-Profit 
1200 New Rodgers Road 
Bristol, PA  19007 

Kevin M. Sheys 
Kirkpatrick & Lockhart LLP 
1800 Massachusetts Avenue NW 
2nd Floor 
Washington, DC  20036-1800 
ksheys@kl.com 
 

Mark H. Sidman 
Weiner Brodsky Sidman & Kider P C 
1300 19th Street NW 
5th Floor 
Washington, DC  20036-1609 

Richard G. Slattery 
Amtrak 
60 Massachusetts Avenue N E 
Washington, DC  20002 

Charles A. Spitulnik 
McLeod Watkinson & Miller 
One Massachusetts Avenue NW Suite 800 
Washington, DC  20001-1401 
cspitulnik@mwmlaw.com 
 



Mary Gabrielle Sprague 
Arnold & Porter 
555 Twelfth Street NW - Ste 940 
Washington, DC  20004-1206 
Mary_Gay_Sprague@aporter.com 
 

Edward T. Sprock 
Daimler Chrysler 
800 Chrysler Drive 
Auburn Hills, MI  48326 

Adrian L. Steel, Jr. 
Mayer, Brown, Rowe & Maw, LLP 
1909 K Street, N.W. 
Washington, DC  20006-1101 
asteel@mayerbrownrowe.com 
 

Scott N. Stone 
Patton Boggs, LLP 
2550 M Street NW 
Washington, DC  20037 
SStone@PattonBoggs.com 
 

Vincent P. Szeligo 
Wick Streiff Meyer O’Boyle & Szeligo PC 
1450 Two Chatham Center 
Pittsburgh, PA  15219-3427 
vszeligo@wsmoslaw.com 

Paul C. Thompson 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, OH  44107-4250 
 

Myles L. Tobin 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 920 
Chicago, IL  60606-2875 
mtobin@fletcher-sippel.com 

Christopher Tully 
Transportation Communications 
International Union 
3 Research Place 
Rockville, MD  20850 

Kirk K. Van Tine 
General Counsel 
U.S. Dept. of Transportation 
400 Seventh Street, S.W. 
Washington, DC  20590 

Rose-Michele Weinryb 
Weiner Brodsky Sidman & Kider PC 
1300 19th Street NW 5th Floor 
Washington, DC 20036-1609 

Hugh H. Welsh 
The Port Authority of New York and 
New Jersey 
One Madison Avenue 7th Floor 
New York, NY  10010 

Western Sugar Cooperative 
7555 East Hampden Avenue 
Suite 600 
Denver, CO  80231 



William W. Whitehurst Jr. 
W.W. Whitehurst & Associates, Inc. 
12421 Happy Hollow Road 
Cockeysille, MD  21030-1711 

Frederic L. Wood 
Thompson Hine LLP 
1920 N Street N.W. - Suite 800 
Washington, DC  20036-1600 
rick.woo@thompsonhine.com 
 

William R. Wright 
34 Beech Street 
Cranford, NJ  07016-1747 

Edward Wytkind 
Executive Director 
Transportation Trades Department 
AFL-CIO 
888 16th Street NW Suite 650 
Washington, DC  20006 

Scott M. Zimmerman 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street NW Suite 700 
Washington, DC  20006-3309 
smzimmerman@zsrlaw.com 
 

David F. Zoll 
Chemical Manufacturers Association 
Commonwealth Tower  
1300 Wilson Blvd 
Arlington, VA  22209 

Walter E. Zullig Jr. 
Metro-North Commuter Railroad Company 
347 Madison Ave 
New York, NY  10017-3706 
 
 
 

Donald W. Alexander 
Savage Services Corporation 
1566 Medical Drive 
Suite 102 
Pottstown, PA  19464 

Eugene R. Bailey 
1 Hausel Road 
Wilmington, DE  19801-5852 

Jason A. Blinkoff 
452 York Street 
Elizabeth, NJ  07201 

J. Robert Bray 
600 World Trade Center 
Norfolk, VA  23510-1679 

Peter A. Gilbertson 
Regional RRS of America 
122 C ST NW, Ste. 850 
Washington, DC  20001 



James McCaffrey 
1800 Washington Road 
Consol Plaza 
Pittsburgh, PA  15241-1421 

Shaun M. McCaffrey 
3801 Old Greenwood Road 
Fort Smith, AR  72903 

Christopher A. Mills 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, DC  20036-3003 
cam@sloverandloftus.com 

Michael B. Scanlan 
PPL Coal Supply LLC 
Two North Ninth Street GENPL7 
Allentown, PA  18101 

Thomas A. Schick 
American Chemistry Council 
1300 Wilson Boulevard 
Arlington, VA  22209 

John Schlosser 
Kinder Morgan Liquids Terminals LLC 
One Terminal Road 
Carteret, NJ  07008 

William Sippel 
Fletcher & Sippel 
29 North Wacker Drive, Ste. 920 
Chicago, IL  60606-2875 
wsippel@fletcher-sippel.com 

Paul Samuel Smith 
U.S. Department of Transportation 
400 Seventh Street 
S.W. Room 4102 C-30 
Washington, DC  20590 
paul.smith@ost.dot.gov 

William A. Strawn, II 
47849 Paper Mill Road 
Coshocton, OH  43812 

Joanne Casey 
International Association of North America 
7501 Greenway Center Drive 
Suite 720 
Greenbelt, MD  20770-6705 
iana@intermodal.org 

Paul Larrabee 
P.O. Box 257 
Brownville Jct, ME  04415 
 
 

Neal Gross 
Court Reporter 
1323 Rhode Island Ave., NW 
Washington, DC  20005-3701 
nrgross@neal.r.gross 
 



James A. Hixon 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA  23510-2191 

 James A. Squires 
Norfolk Southern Corporation 
Three Commercial Place 
 Norfolk, VA  23510-2191 
 

Joseph C. Dimino 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA  23510-2191 

John V. Edwards 
Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, VA  23510-2191 

Peter J. Shudtz 
CSX Corporation 
Suite 560  
1331 Pennsylvania Avenue, N.W. 
Washington, DC  20004 

Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL  32202 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Date:  August 26, 2004       /s/John M. Whitlock
   John M. Whitlock, Esquire 
   Attorney No. 35961 

 


