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July 20, 2004

Via Hand Delivery

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K St. N.W.

Washington, D.C. 20423

RE: STB Docket No. 42071, Otter Tail Power Company v. The Burlington Northern and Santa Fe
Railway Company

Dear Secretary Williams:

Please find enclosed for filing the original and ten (10) copies of Complainant’s Reply to Defendant’s
Motion to Strike (Public Version) and Complainant’s Motion for Technical Conference in the above
referenced proceeding. Also enclosed are three (3) sets of compact disks containing the electronic version
of the Reply (Public Version) in PDF format and (3) sets of diskettes containing the electronic version of

L

the Motion in Word format. ‘
An extra copy of the filings are enclosed for stamping and returning to our offices.

Should you have any questions regarding the foregoing, please do not hesitate to contact the undersigned.

Sincerely,

e -
P

Nicholas J. DiMichael
Jeffrey O. Moreno
Counsel for Complainant

o B
Cifice of Proceedings
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BEFORE THE .. ENTERED
SURFACE TRANSPORTATION BOARD “fice of Proceedings

JUL £9 2004

OTTER TAIL POWER COMPANY, Part of
Public Recorct
Complainant,
V. Docket No. 42071

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY,

N N S N N N S N N N

Defendant.

COMPLAINANT’S MOTION FOR TECHNICAL CONFERENCE

Otter Tail Power Company (“Otter Tail”’) hereby submits this Motion for Technical
Conference to address certain procedural concerns, regarding the Board’s ability to evaluate
Otter Tail’s rebuttal evidence on its string model, that the defendant, The Burlington Northern
and Santa Fe Railway Company (“BNSF”), raised in its “Motion to Strike,” filed on June 8,
2004. Contemporaneous with this Motion for Technical Conference, Otter Tail has filed its
Reply to BNSF’s Motion to Strike, in which Otter Tail notes that BNSF’s concerns cannot justify
striking Otter Tail’s rebuttal evidence on the string model because they would deprive Otter Tail
of its procedural right of rebuttal.' However, because BNSF has raised concerns of significance
to both parties, Otter Tail requests a Technical Conference to address the matter.

In its Opening Evidence, Otter Tail presented an operating plan that was based upon a
string model developed by its expert consultants at L.E. Peabody & Associates, Inc. In Reply,
BNSF leveled a barrage of criticisms at the string model and argued that these alleged “flaws”

rendered the string model unreliable. On Rebuttal, Otter Tail challenged the majority of BNSF’s

I See “Complainant’s Reply to Defendant’s Motion to Strike” at 9 - 12.



streamlined process that will allow the parties to assist it to determine whether Otter Tail’s
rebuttal evidence modifications to the string model do in fact address the errors identified in
BNSF’s reply evidence.

Hence, Otter Tail proposes a Technical Conference to address all of the above interests.
The overarching purpose of the proposed Technical Conference is to narrow the issues in dispute
concerning the string model and to assist the Board to determine whether Otter Tail’s Rebuttal
Evidence has corrected the technical errors identified in BNSF’s Reply Evidence. Thus, the
scope of the Technical Conference should be defined by, and limited to, the criticisms that BNSF
has leveled at the string model in its Reply and Supplemental Reply Evidence. Otter Tail has
attempted to identify all of those issues in Exhibit 1, and offers Exhibit 1 as the starting point for
narrowing the issues to be addressed at the Technical Conference.

Otter Tail proposes that the Technical Conference be conducted as follows:

1. Ten days before the Technical Conference, BNSF would inform the Board which
issues in Exhibit 1 it no longer disputes. As to those issues that BNSF continues to
dispute, BNSF also would present its evidence that Otter Tail has committed an error
and has not corrected it. The Technical Conference then would be limited only to the
contested issues.

2. At the Technical Conference, as to cach contested issue, Otter Tail would explain
either why the issue does not present an error in the string model or how Otter Tail
has corrected the error in its Rebuttal Evidence.

3. Next, BNSF would reply to Otter Tail’s presentation.

4. Last, Otter Tail would offer rebuttal to BNSF’s presentation.

Throughout the conference, Board staff would be free to ask questions of both parties.
This process would enable the Board to fully evaluate Otter Tail’s Rebuttal Evidence

modifications to the string model. In so doing, the process would address BNSF’s concern about

the Board’s ability to assess the validity of the string model analysis, without the assistance of



the parties, due to the model’s alleged complexity.® It also would guarantee Otter Tail’s
procedural right to submit rebuttal evidence in response to BNSF’s reply evidence on the string
model. In addition, the Technical Conference would narrow the issues for the Board to decide
by requiring BNSF to definitively state whether or not it agrees that Otter Tail has corrected
specific errors in the string model. Finally, the Board itself will have a more complete
understanding of the evidence.

WHEREFORE, for the foregoing reasons, Otter Tail asks the Board to schedule a
Technical Conference to address Otter Tail’s rebuttal evidence modifications to the string model,
in accordance with the format described herein.

Respectfully submitted,

George Koeck, Esq. Nicholas J. DiMichael, Esq.
General Counsel Jeffrey O. Moreno, Esq.

Otter Tail Corporation Michael H. Higgins

4334 18" Avenue, SW, Suite 200 Thompson Hine LLP

Fargo, ND 58103 1920 N Street, N.W., Suite 800
(701) 451-3567 Washington, DC 20036

(202) 331-8800

Attorneys for Complainant
Dated: July 20, 2004 Otter Tail Power Company

8 The string model is no more complex than the RTC Model used by BNSF. However, the complexity of
the RTC Model cannot be fully evaluated because BNSF has not produced the uncompiled code and algorithms
behind it.




CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of July, 2004, I served a copy of “Complainant’s

Motion for Technical Conference” by hand delivery to counsel for Defendant at the following

address:

Samuel M. Sipe, Jr., Esq.
Anthony J. LaRocca, Esq.
Brooke L. Gaede, Esq.

Steptoe & Johnson

1330 Connecticut Avenue, NW
Washington, DC 20036

J c’:ffrey O. Moreno
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