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MVC TRANSPORTATION, LL.C — ACQUISITION EXEMPTION (‘?r‘}rf,\ <
P&LE PROPERTIES, INC. S e

RESPONSE TO MVC TRANSPORTATION, LLC’s
PETITION FOR EXPEDITED DECLARATORY ORDER

ProLine Railroad Track Co. (“ProLine”), by its undersigned counsel, presents this
Response to MVC Transportation, LLC’s (“MVC’s™) Petition for Expedited Declaratory Order
(the “Declaratory Petition™) at the above captioned docket, stating as follows:

I. INTRODUCTION/FACTUAL BACKGROUND

In the Declaratory Petition, MVC seeks a declaratory order from the Surface
Transportation Board (the “STB” or “Board”) that a Pennsylvania state court is without
jurisdiction to decide state law claims involving the ownership of approximately 10.5 miles of
Track located in McKees Rocks, Pennsylvania (the “Track™) and to declare the ownership of the
Track. The Track is located in the former McKees Rocks Yard of the long-defunct Pittsburgh
and Lake Erie Railroad Company (the “P&LE Railroad”), which the P&LE Railroad used
exclusively for switching, maintenance, warehousing and refueling activities. As detailed in
ProLine’s Petition to Revoke Verified Notice of Exemption filed at the above docket number
contemporaneously with this Response, MVC opened this Finance Docket for the sole strategic
purpose of manufacturing jurisdiction in the Board over a common law, state court ownership

dispute.
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On December 16, 2003, ProLine initiated an action in the Court of Common Pleas of
Allegheny County, Pennsylvania alleging state law claims that Mariah Venture Capital &
Consulting, Inc. (“Mariah™) converted the Track and tortiously interfered with a contract
between ProLine and an internet auctioneer to inventory and sell the Track (the “Allegheny
County Action”). In the alternative, ProLine sought a declaration regarding ownership of the
Track.

On February 18, 2004, Mariah filed an objection to jurisdiction rather than answer the
Complaint. While that objection was pending and discovery ongoing, Mariah contrived a plan to
open this Finance Docket and invoke STB jurisdiction over the McKees Rocks Yard.
Specifically, Mariah proposed a sham transfer of its alleged interest in the Track to MVC, a
company with the same initials, address, principals, and counsel as Mariah and likely formed for
the sole purpose of facilitating Mariah’s plan.

In both the Verified Notice of Exemption and in the Declaratory Petition, MVC claims
that an entity known as P&LE Properties, Inc. (“P&LE Properties™) holds all “right, title and
interest” in the Track; that P&LE Properties allegedly transferred its interest in the Track to
Mariah Venture Capital & Consulting, Inc. (“Mariah”) in lieu of Mariah foreclosing on a
mortgage interest in the Yard; and that Mariah allegedly transferred its interests to MVC; all
subsequent to ProLine’s initiation of state court litigation. Now, after the state court held that it
has jurisdiction over the state court dispute and rejected Mariah’s attempt to manufacture
jurisdiction, Mariah’s alleged assignee and privy, MVC, brings its Declaratory Petition before
the Board.

This Board must reject MVC’s blatant and bad faith attempt to manufacture jurisdiction

in this Board and decline to consider MVC’s Declaratory Petition because: (i) MVC has
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engaged in forum shopping; (ii) MVC has presented false and misleading facts of ownership to
the Board; (iii) the Track is exempt from regulation by the Board, (iv) comity requires this Board
to abstain from issuing declaratory orders regarding pending state court litigation; and (v)
collateral estoppel requires that this Court accord preclusive effect to the order of the Allegheny
County Court regarding that court’s jurisdiction.

With regard to MVC’s bad faith motives and blatant forum shopping, Mariah/MVC have
no legitimate claim to ownership of the Track and have sought to do an end around on the state
court litigation by steering the claims to the Board. At the very least, Mariah/MVC significantly
increased the cost, inconvenience and complexity to ProLine of obtaining the relief to which it is
entitled. MVC’s motives are further evidenced by the absence of any apparent substance to the
underlying transaction. MVC would have the Board believe that Mariah sat idly upon its alleged
rights to foreclose on the mortgage and possess the McKees Rocks Yard and the Track for five
years, deciding to transfer those rights to MVC only after ProLine initiated the Allegheny
County Action. Moreover, the proposed transaction was not arm’s length. The “MVC” in MVC
Transportation LLC undoubtedly stands for “Mariah Venture Capital”' and the two entities share
ownership, addresses and counsel. Finally, MVC has no apparent operations and has stated its
intention to sell the Track in the Declaratory Petition.

The Board must also decline to hear the Declaratory Petition because MVC provided the
Board with false and misleading facts regarding ownership of the McKees Rocks Yard. As set
forth below, P&LE Properties sold the McKees Rocks Yard, including the Track, to Allegheny

Railroad Properties, Inc. (“ARP™) in 1997 and took a note and mortgage in return. The mortgage

' In the Verified Notice of Exemption, MVC identifies Mariah as the “Mariah Capital and Consulting Company.”

While MVC merely may have been mistaken regarding the actual name of its assignor, it may also have been
attempting to obscure the contrived, related nature of the transaction.
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and note were assigned to Mariah, which has no other connection to the Track. The mortgage,
which extended only to the real estate in the McKees Rocks Yard and not the Track, was fully
discharged and satisfied on November 24, 1999 with the payment of $950,000 from various
purchasers of the real estate to Mariah. The satisfaction of the note and mortgage was evidenced
unmistakably by a publicly-filed satisfaction piece, a true and correct copy of which is attached
hereto as Exhibit 1 and incorporated by reference as if set forth in full.

Accordingly, when MVC opened the instant Finance Docket with the Notice of Verified
Exemption, P&LE Properties, Inc. was not the owner of the McKees Rocks Yard or Track, and
the mortgage forming the sole basis of Mariah’s ownership claims was long ago extinguished.
The artifice of the MVC transaction is built on a series of falsehoods that should compel this
Board to refrain from hearing the Declaratory Petition.

This Board, additionally, cannot entertain the Declaratory Petition because the Track is
not common carrier track and is contained within a yard exempt from regulation under 49 U.S.C.
§ 10906. Mariah admitted in the Allegheny County Action that the Track and Yard have always
been used exclusively for traditional, and exempt, yard purposes—switching, maintenance,
refueling and repair. Mariah also admitted that the Track has never been used for the common
carriage of freight or passengers, or for through rail service. MVC, as the privy of Mariah, is
bound by these admissions. Accordingly, there is’no basis for the exercise of STB jurisdiction,
and the Allegheny County Court of Common Pleas, after considering written briefs and oral
argument, was correct in holding that it has proper jurisdiction over the track dispute.

Finally, federal law and respect for comity between two sovereign systems of
adjudication permit this Board to abstain from the consideration of petitions for declaratory relief

when an action regarding the same matter is pending before a state tribunal. Alternatively, the

PT1 123605v2 06/23/04




doctrine of collateral estoppel requires a tribunal considering similar issues involving the same
parties to defer to the decisions made earlier by another tribunal. Because the Allegheny Court
of Common Pleas has retained jurisdiction over the complaint filed by ProLine after discovery,
briefing and oral argument, rejecting Mariah/MVC’s manufactured claim that jurisdiction is only
proper before the Board, the STB should invoke either the federal doctrine of abstention or
collateral estoppel and refrain from consideration of the Declaratory Petition.

II. ARGUMENT

A, The Surface Transportation Board should reject MVC’s bad faith attempt to
manufacture jurisdiction for the Board.

ProLine initiated a state court civil action in the Court of Common Pleas of Allegheny
County, Pennsylvania, at Docket Number GD 03-025297 against Mariah® on December 16, 2003
due to Mariah’s interference with ProLine’s rights to use, possess, and sell approximately 10.5
miles of the Track (the “Allegheny County Action™). Specifically, Mariah (i) falsely claimed
ownership of the Track; (ii) tortiously interfered with a contract between ProLine and an on-line
auctioneer, causing an internet auction of the Track to be cancelled; (iii) falsely told prospective
purchasers that ProLine does not own the Track; and (iv) refused to acknowledge ProLine’s right
to immediate use and possession of the Track after a proper demand. ProLine has asserted
counts for conversion, tortious interference with contractual relations, and, in the alternative,
declaratory judgment with regard to ownership of the Track.

In response to the Complaint, Mariah has engaged in one bad faith act after another.

Initially, Mariah failed to respond to the Complaint within the time required by the Pennsylvania

As the assignee of Mariah, MVC has no greater or lesser rights than Mariah in the Yard and is bound by
Mariah’s actions, omissions and admission before the state court. Pines v. Farrell, 848 A.2d 94, 100 (Pa.
2004); Himes v. Cameron County Constr. Corp., 444 A.2d 98, 100 (Pa. 1982). Moreover, it will be recalled
that Mariah and MVC have the same principal investors, mailing address and counsel.
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Rules of Civil Procedure. After being served with notice of its failure to respond, Mariah
requested an extension of time until February 18, 2004 to answer. Rather than answer, however,
Mariah filed a preliminary objection® asserting that the STB has exclusive jurisdiction over
ProLine’s state common law claims. Oral argument regarding the preliminary objection was set
for May 17, 2004.

In compliance with Allegheny County Local Rule 1028.*8(G), which requires the parties
to promptly complete the taking of evidence on the jurisdictional issues by deposition or
otherwise, ProLine hand-delivered requests for admissions, interrogatories and document
requests to Mariah’s then-counsel on March 22, 2004. Mariah failed to respond in any manner to
ProLine’s discovery, including its requests for admissions. Mariah also failed to propound its
own written discovery or take any depositions even though it bore the burden of proof. Finally,
Mariah failed to timely file a brief in support of the Preliminary Objection, which by rule was
due two weeks prior to the argument, and instead handed-up a brief at the argument.

At the same time that Mariah was refusing to participate in the Allegheny County Action,
Mariah and MVC were developing their forum shopping strategy, planning to use false pretenses
to invoke the jurisdiction of this Board for strategic purposes. On April 8, 2004, MVC filed the
Verified Notice of Exemption stating that Mariah allegedly was planning to assign the note and
mortgage for the McKees Rocks Yard to MVC—an entity with the same mailing address,
investor principals and legal counsel. Given its timing, the Verified Notice of Exemption was a
plain attempt to open an STB docket and obtain the exercise of STB jurisdiction over the

McKees Rocks Yard. Mariah then asserted at the argument on the preliminary objection that the

3 Under Pennsylvania state court procedure, a preliminary objection is the equivalent of a motion to dismiss

under the Federal Rules of Civil Procedure.
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Allegheny County Court of Common Pleas should defer to the STB “proceeding” commenced
by the Verified Notice of Exemption.

On April 30, 2004, moreover, Mariah’s then-counsel filed a Petition to Withdraw as
Counsel for Defendant, citing “differences...arising from conflicting instructions with regard to
responding to discovery served by the Plaintiff, and disagreement between [counsel] and
[Mariah] with regard to the strategy to pursue in this matter.” Counsel’s statement in the Petition
to Withdraw obviously refers to Mariah’s attempt to maneuver the case before the Board despite
the absence of factual basis for the exercise of STB jurisdiction. Moreover Mariah’s prior
counsel asserted, in response to a motion for sanctions, that representatives of Mariah/MVC
unequivocally instructed counsel not to conduct discovery or schedule depositions. The Petition
to Withdraw was granted on May 4, 2004.

On May 17, 2004, the Court issued an Order denying the jurisdictional objection and
required Mariah to answer the complaint in 20 days. Mariah then continued its practice of
dilatory and bad faith conduct, as it failed to answer the complaint as Ordered and instead sought
another bite at the jurisdictional apple by filing the Declaratory Petition through MVC on June 4,
2004. The blatant forum shopping of Mariah and MVC is laid bare by the fact that MVC filed
the Declaratory Petition only after the Court ruled that it has jurisdiction over ProLine’s
state court complaint. Finally, and only after ProLine served a second Notice of Praecipe to
Enter Judgment by Default on June 8, 2004 did Mariah finally answer the complaint.
Interestingly, the answer contains “counterclaims” brought by MVC against ProLine despite the
fact that MVC has not been added as a party to the Allegheny County Action.

Mariah/MVC’s dilatory and bad faith conduct in the Allegheny County Action is readily

explained by its lack of any factual basis for the subject matter jurisdiction objection, which was
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filed merely to delay and complicate the proceedings and cause ProLine to incur unnecessary
expense. MVC’s conduct before this Board -- as evidenced by the false and misleading
statements contained in the Verified Notice of Exemption and Declaratory Petition, their lack of
any factual basis for an ownership claim due to the fully satisfied mortgage, and MVC’s
continued attempts to manufacture jurisdiction for the Board over a purely state common law
dispute -- represents a continuing bad faith attempt to delay and complicate straightforward state
law claims while exponentially increasing the cost and frustration for ProLine. This Board
should therefore refuse to reward MVC’s bad faith attempt to manufacture jurisdiction and
instead decline to consider the Declaratory Petition.

B. The claims of MVC and Mariah to ownership of the Track are without merit.

The foundational allegation of MVC’s Notice of Exemption—that P&LE Properties owns
the Track—is patently false and legally unsupportable. In particular, MVC’s assertion that
P&LE Properties retained complete ownership of the real property and Track due to the alleged
failure of Allegheny Railroad Properties, Inc. (“ARP”) to pay for the property cannot be
supported by the facts. Instead, as demonstrated below, ProLine owns the Track in the McKees
Rocks Yard.*

On January 24, 1997, approximately five years after P&LE Properties ceased operating as
a common carrier railroad, Allegheny Railroad Properties, Inc. (“ARP”) sent P&LE Properties a
letter constituting “an offer to purchase the McKees Rocks property located in Allegheny
County, Pennsylvania” including “all of the real estate, buildings, rail facilities, rights of ways,
easements, leases, and other personal property owned by P&LE Properties, Inc. located on

or about the properties.” A true and correct copy of the offer is attached hereto as Exhibit 2

A fuller history of the Yard’s ownership can be found in the Petition to Revoke the Verified Notice of
Exemption, which is incorporated herein by reference.
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and incorporated by reference as if set forth in full. The offer is countersigned on behalf of
P&LE Properties by John D. Hartman, V.P. — Treasurer under the statement, “AGREED AND
ACCEPTED: (Conditioned upon securing all necessary approvals of the U.S. Bankruptcy
Court).” In due course, the bankruptcy court entered an Order authorizing P&LE Properties to
sell the McKees Rocks Yard property to ARP consistent with the offer.

On April 9, 1997, Mr. Hartman executed, on behalf of P&LE Properties, a Bill of Sale
stating that P&LE Properties has sold to ARP “all and singular the furniture, fixtures, all
equipment, track and track materials and other contents and miscellaneous personal
property on or about the switching yards, maintenance, refueling and other facilities of the
Pittsburgh & Lake Erie Railroad located on approximately 105 acres in McKees Rocks Borough
and Stowe Township, Allegheny County, Pennsylvania (hereinafter “Personal Property”) ...
To have and hold the said Personal Property unto the said Allegheny Railroad Properties, Inc.,
successors and assigns, to and for its own proper use, benefit and behoof, forever.” (emphasis
added). A true and correct copy of the Bill of Sale is attached hereto as Exhibit 3 and
incorporated by reference as if set forth in full.

On April 22, 1997, Mr. Hartman executed, on behalf of P&LE, an Agreement of
Purchase and Sale between Pittsburgh & Lake Erie Properties, Inc. and Allegheny Railroad
Properties, Inc. with respect to the real property in the McKees Rocks Yard. A true and correct
copy of the Agreement is attached hereto as Exhibit 4 and incorporated by reference as if set
forth in full. Paragraph 6.2 of the Agreement provides that P&LE Properties will deed the
property to ARP at the closing in exchange for a note and mortgage. In addition, P&LE

Properties represented in paragraph 8.1(a) that it would convey good title, free and clear of any
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encumbrances, restrictions, and any other matters affecting title, presumably including any
necessary regulatory approvals.’

Also on April 22, 1997, ARP delivered to P&LE Properties a Cognovit Judgment Note in
the amount of $1,200,000 payable in 24 monthly installments of $5,000 commencing on June 10,
1997, with the remaining principal and accrued interest to be paid in full on June 10, 1999 (the
“balloon payment”). A true and correct copy of the Cognovit Judgment Note is attached hereto
as Exhibit 5 and incorporated by reference as if set forth in full. ARP concurrently delivered a
Mortgage securing the note in the principal sum of $1,200,000, a true and correct copy of which
is attached hereto as Exhibit 6 and incorporated by reference as if set forth in full. The mortgage
extended to the real estate in the McKees Rocks Yard, “the buildings and improvements erected
thereon, the appurtenances thereunto belonging, and the reversions, remainders, rents, issues, and
profits thereof.” In the event of default, the mortgage authorized P&LE Properties to confess a
judgment or series of judgments in an amicable action of ejectment for possession of the
mortgage premises.

ProLine believes, and therefore avers, that the closing for the sale of the McKees Rocks
yard occurred on April 22, 1997, and that P&LE Properties transferred a special warranty deed to
ARP at that time. The consideration consisted of the note, secured by the mortgage.

On May 1, 1997, ARP executed a Bill of Sale from to Kovalchick Corporation for “the
track material, rail, switches and ties as described on the map attached as Exhibit “A” and signed

by both parties located at McKees Rocks, formerly Pittsburgh & Lake Erie Railroad Yards, said

In the Notice of Exemption, MVC brazenly attempts to suggest that the transfer to ARP was void and illegal
because neither P&LE Properties nor ARP obtained abandonment authorization. If MVC is to be believed,
P&LE Properties and MVC are now attempting to gain a benefit from P&LE Properties having apparently
delivered encumbered title to ARP in violation of the Agreement of Purchase and Sale. The obvious
explanation why P&LE Properties did not seek abandonment authority for the Yard, which could have been
simply requested in the bankruptcy court order approving the sale pursuant to 29 U.S.C. § 1170, is that P&LE

10
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Trackage includes all Trackage purchased by Allegheny Railroad Properties, Inc. from
Pittsburgh & Lake Erie Railroad Properties, Inc. at McKees Rocks, PA.” (emphasis added).
A true and correct copy of the Bill of Sale is attached hereto as Exhibit 7 and incorporated by
reference as if set forth in full.

On April 21, 1998, Kovalchick Corporation and ProLine Services, Inc. entered into an
Asset Purchase Agreement for the Trackage situated in the McKees Rocks yard that Kovalchick
purchased from ARP on May 1, 1997. A true and correct copy of the Asset Purchase Agreement
is attached hereto as Exhibit 8 and incorporated by reference as if set forth in full. ProLine
Services, Inc., which later assigned its right to the track to ProLine, agreed to pay $325,000 for
the trackage. At a closing on May 8, 1998, Kovalchick Corporation delivered a Bill of Sale for
the track purchased from ARP on May 1, 1997, a true and correct copy of which is attached
hereto as Exhibit 9 and incorporated by reference as if set forth in full.

ProLine is reliably informed, and therefore avers, that ARP did not make the balloon
payment due to P&LE Properties on June 10, 1999. Rather than foreclose on the mortgage,
P&LE Properties agreed to assign the mortgage to Mariah for the sum of $950,000. P&LE
Properties submitted a motion to the bankruptcy court seeking approval to assign the mortgage
and note, a true and correct copy of which is attached hereto as Exhibit 10 and incorporated by
reference as if set forth in full.

The motion stated at paragraph 8, “[O]n April 22, 1997, the Debtor sold the property to
Allegheny Railroad Properties, Inc. and received a $1.2 million [note] secured by a first
Mortgage.” (emphasis added). In paragraph 12, the motion stated, as a rationale for the

assignment, that “the Debtor does not wish to go through the expense of a foreclosure

Properties—which itself is not a common carrier—recognized that the Yard and the Track are exempt from
regulatory oversight.
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proceeding if it doesn’t have to. The Buyer is willing to assume all of these risks and to have
those rights in exchange for a cash payment of $950,000.00.” Accordingly, it is clear from the
motion that the rights of P&LE Properties in the McKees Rocks Yard as of 1999 consisted of the
note and mortgage, with a right to foreclose in the event of a default. If P&LE Properties still
owned the McKees Rocks Yard in 1999, there certainly would be no need for P&LE to foreclose
on the property and no risk involved in doing so.

Although the bankruptcy court approved the assignment to Mariah by order dated June
18, 1999, Mariah postponed the closing on the assignment several times in the summer and fall
of 1999 because it did not have the necessary funds. During this time, Mariah negotiated with
ARP, and various landowners who had purchased parcels from ARP, with regard to settling
ARP’s payment default and avoiding execution and foreclosure. Mariah and the landowners
agreed to satisfy the mortgage for the collective sum of $950,000, which was paid at a multi-
party closing held on November 24, 1999. Mariah finally completed the assignment at the
closing and immediately paid the funds over to P&LE Properties. True and correct copies of the
assignment and the order approving the assignment are attached hereto as Exhibit 11 and
incorporated by reference as if set forth in full.

Also on November 24, 1999, James Frank executed, on behalf of Mariah, a Satisfaction
Piece certifying “that the debt secured by the above-mentioned Mortgage has been fully paid
or otherwise discharged and that upon the recording hereof said Mortgage shall be and is
hereby fully and forever satisfied and discharged.” (emphasis added). See Exhibit 1. The
mortgage referenced in the Satisfaction Piece was the entire $1.2 million mortgage given by
ARP on April 22, 1997. The Satisfaction Piece was recorded with the Allegheny County

Recorder of Deeds on November 30, 1999.
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In light of the foregoing, MVC’s assertion in the Notice of Exemption and Declaratory
Petition that P&LE Properties holds all right, title and interest in the Track cannot be credited.
Instead, the facts clearly demonstrate that the entire McKees Rocks Yard, including the Track,
was conveyed from P&LE Properties to ARP in 1997. A closing occurred and title to the éssets
passed at that time. P&LE Properties retained only a mortgage interest, not ownership. The
mortgage, by its own terms, extended only to the real property conveyed to ARP. The mortgage
did not include the track, which was expressly characterized as personal property. However,
even assuming that the mortgage did include the track, Mariah compromised its mortgage
interest and accepted a collective payment of $950,000 in lieu of its right to foreclose on and
possess the mortgaged property. This is vividly illustrated by the signed and publicly
recorded Satisfaction Piece certifying that the mortgage and note are fully and forever
satisfied and discharged. Mariah, therefore, had nothing to assign to MVC.

MVC’s position, on the other hand, is riddled with logical inconsistencies. For instance,
in both the Notice of Exemption and the Declaratory Petition, MVC contends that the transaction
between P&LE Properties and ARP either did not close or somehow failed such that P&LE
Properties remained the owner of the McKees Rocks Yard. Nonetheless, MVC apparently
contends that P&LE Properties obtained a valid mortgage interest in its own property, and that
ARP remained liable on the note even though it did not receive title to the property. When ARP
purportedly defaulted on the note, P&LE Properties allegedly became entitled to foreclose on its
own property, but instead chose to assign that right to Mariah for $950,000. MVC would have
the STB believe that Mariah then idly sat upon its rights to foreclose or possess the property
from 1999 to 2004. Meanwhile, P&LE Properties apparently was permitted to wind up its affairs

and receive a discharge in bankruptcy while holding onto the McKees Rocks Yard as a corporate
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asset. Of course, MVC’s creative account does not acknowledge the closing in November 1999
and publicly-recorded Satisfaction Piece.

For the foregoing reasons, it is manifestly clear that any claim that P&LE Properties
owns the McKees Rocks Yard and trackage located therein is false and misleading. Moreover,
the alleged mortgage interest possessed by Mariah has been discharged and satisfied such that
Mariah had nothing to transfer to MVC. Since MVC had no mortgage interest, there could not
have been consideration for P&LE Properties’ alleged transfer of the Yard to MVC. In short, the
entire transaction is a sham built upon a foundation of intentional falsehoods solely for the
purpose of investing this Board with jurisdiction. Such a sham transaction cannot create
jurisdiction in this Board and, consequently, MVC should not consider the Declaratory Petition.

C. The track is not common carrier track and is contained in a Yard exempt from
regulation under 49 U.S.C. § 10906.

Mariah, by failing to answer or object to ProLine’s Requests for Admissions served in the
Allegheny County Action, a true and correct copy of which is attached hereto as Exhibit 12 and
incorporated by reference as if set forth in full, has admitted the matters set forth therein.
Pa.R.Civ.P. 4014(b) (“The matter [of a request for an admission] is admitted unless, within thirty
days after service of the request . . . the party to whom the request is directed serves upon the
party requesting the admission an answer verified by the party or an objection, signed by the
party or by the party’s attorney[.]”). Those matters admitted are “conclusively established” for
purposes of the litigation. Pa.R.Civ.P. 4014(d).

Under Pennsylvania law, MVC, the alleged assignee, succeeds to no greater rights than
those possessed by the assignor, Mariah. Pines v. Farrell, 848 A.2d 94, 100 (Pa. 2004); Himes v.
Cameron County Constr. Corp., 444 A.2d 98, 100 (Pa. 1982). Accordingly, MVC is bound by

Mariah’s admissions in the Allegheny County Action regarding the following facts:
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1. That the Pittsburgh & Lake Erie Railroad Company ceased operating as a railroad
under Interstate Commerce Commission (now Surface Transportation Board)
regulations and the Interstate Commerce Act (now the Interstate Commerce
Commission Termination Act) on or before July 1993.

2. That, on July 2, 1993, the Pittsburgh & Lake Erie Railroad Company changed its
name to Pittsburgh & Lake Erie Properties, Inc. to reflect its total cessation of
business as a railroad.

3. That Pittsburgh & Lake Erie Railroad Company obtained all necessary regulatory
approvals for its cessation of operations as a common carrier railroad.

4. That Pittsburgh & Lake Erie Railroad Company was not required to obtain
authorization from the Interstate Commerce Commission (now the Surface
Transportation Board) to abandon the Track® when it ceased operations as a
common carrier railroad because the Track was exempt from regulation under 49
U.S.C. § 10906.

5. That Pittsburgh & Lake Erie Properties, Inc. owned the Track from July 2, 1993
through March 1997.

6. That during the period from July 2, 1993 through March 1997, Pittsburgh & Lake
Erie Properties, Inc. did not operate as a common carrier railroad.

7. That the Track is located in the Yard.’

8. That the Yard historically was operated by Pittsburgh & Lake FErie Railroad
Company as a switching yard and had refueling, warehousing and maintenance
facilities, including a roundhouse, a machine and erecting shop, a boiler and tank
shop, a diesel shop, a lacquer shop, a freight car shop, an upholstering shop, a
paint shop, car cleaning facilities, a woodworking shop, lumber storage facilities,
and facilities for storing paints and other solvents.

9. That the Yard was used historically by Pittsburgh & Lake Erie Railroad Company
exclusively for switching, maintenance, warehousing and refueling activities.

10.  That no Person, including without limitation the Pittsburgh & Lake Erie Railroad

Company, ever provided common carriage of freight or passengers over the
Track.

The “Track” was defined in the Requests for Admissions as those 10.5 +/- miles of Track and trackage
including railroad ties, switches, frogs, tie plates and related material located in the Yard, the rights to
which are at issue in the Complaint filed by ProLine in the Allegheny County Action. The Track is a
portion of the Track for which MVC filed the Notice of Exemption.

The “Yard” was defined in the Requests for Admissions as those two parcels consisting of approximately
105 acres in McKees Rocks Borough and Stowe Township, Allegheny County, Pennsylvania, SS 330 to SS
415 (River Crossing to Neville Island Bridge), containing various improvements and track, upon which the
Pittsburgh & Lake Erie Railroad Company formerly maintained switching yards and maintenance,
refueling and other facilities. The Yard is the “McKees Rocks Yard.”
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11.  That the Track has never been used for through rail service.

12. That Pittsburgh & Lake Erie Properties, Inc. sold the Track to Allegheny Railroad
Properties, Inc. in 1997.

13. That Allegheny Railroad Properties, Inc. is not, and never has been, a common
carrier railroad.
14, That ProLine has never been engaged in providing common carrier railroad

transportation to the public for compensation.

15. That ProLine is not presently, and has never been, a “rail carrier” as defined in 49
U.S.C. § 10102(5).

Many of the admission are based on statements of P&LE Properties found in a publicly-
filed bankruptcy pleading seeking approval to sell the McKees Rocks Yard to ARP. ProLine
asks the Board to take judicial notice of the pleading, a true and correct copy of which is attached
hereto as Exhibit 13 and incorporated by reference as if set forth in full.®

Section 10501(a)(1) of title 49, United States Code, proscribes the jurisdiction of the
Surface Transportation Board over transportation by a “rail carrier.” A “rail carrier” is defined in
49 U.S.C. § 10102(5) as “a person providing common carrier railroad transportation for
compensation.”  Accordingly, the STB’s jurisdiction is limited to common carriers. Bar
Technologies, 73 F.Supp.2d at 514-15; Willis v. Surface Transp. Bd. 51 Fed. Appx. 321 (D.C.
Cir. 2002) (STB “has no jurisdiction over private track™).

“Both judicial and administrative adjudications have...defined a ‘common carrier’ as an
entity that offers its services for compensation to all members of the public that are in a position
to use them.” Bar Technologies, 73 F.Supp.2d at 515 (citations omitted); Kelly v. Gen’l Elec.

Co., 110 F. Supp. 4, 6 (E.D. Pa. 1953) (“common carrier” is defined as “one who holds himself

Admission No. 1 is stated in paragraph 5 of the Motion included in Exhibit 13; Admission No. 2 is stated in
paragraph 5 of the Motion; Admission No. 5 is stated generally in the Motion; Admission No. 6 is stated in
paragraphs 5 and 6 of the Motion; Admission No. 8 is stated in paragraph 8 of the Motion; Admission No.
9 is stated in paragraph 8 of the Motion; and Admission No. 12 followed the entry of the Order approving
the sale.
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[STB] jurisdiction.” Hughes at 612, citing Nicholson v. LC.C., 711 F.2d 364, 368 (D.C. Cir.
1983) (upholding ICC’s application of rule that switching yards are “consistently held exempt”
from jurisdiction).'?

MVC is bound by Mariah’s admission that the Track “was exempt from regulation under
49 U.S.C. § 10906” when the former operator of the McKees Rocks Yard, the P&LE Railroad,
ceased operating as a common carrier railroad, such that no abandonment authority was required
from the ICC (now STB). See Admission No. 4. Additionally, MVC cannot escape Mariah’s
further admission that the Yard, which contains the Track, was used historically by the P&LE
Railroad exclusively for switching, maintenance, warehousing and refueling activities, all of
which are incidental to point-to-point transportation. See Admissions Nos. 7, 8, and 9. It also
was admitted by Mariah that the Track was not used for through rail service, and that no person
has ever provided common carriage of freight or passengers over the Track. See Admissions No.
10 and 11. In light of these admissions, it is indisputable that the Track is within the Section
10906 exemption, and it is impossible for MVC to meet its burden of demonstrating that this
Board has exclusive jurisdiction over the Track.

Despite the foregoing, MVC maintains without evidentiary support that the Track is
subject to STB regulation. As has been shown above, MVC’s argument regarding common
carrier use by the P&LE Railroad and/or P&LE Properties is plainly debunked by the facts. The

admissions of Mariah demonstrate that the Track was and is switching and/or industrial spur

While “there is no single test of what constitutes exempt track under 49 U.S.C. 10906,” the STB’s “analysis
must focus on the disputed track’s use, history and physical characteristics, and we rely on a variety of
indicia, including: the length of the track; whether it serves more than one shipper; whether it is stub-
ended; whether it was built to invade the territory of another railroad; whether the shipper is located at the
end of the track; whether there is regularly scheduled service; the volume of traffic moving over the track;
who owns and maintains the track; whether the track was constructed with light weight rail; the condition
of the track; what the track is used for (e.g. loading, unloading, switching); and whether there are stations
on the track. Chicago Southshore & South Bend R.R.. — Petition for Declaratory Order — Status of Track at
Hammond, IN, 1998 WL 877617, STB Finance Docket No. 33522 (December 17, 1998) at *2.
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track that was never used by the P&LE Railroad for common carrier service. MVC, moreover,
presents no facts to even suggest a contrary conclusion.

The assertion that service by CSXT to individual shippers who have located in the
McKees Rocks Yard somehow transformed the Track into common carrier track is similarly
unavailing for MVC. Mere service to individual shippers is not sufficient to turn private track
into common carrier track, and MVC cites no authority that so holds. In fact, it séems that MVC
purposefully confuses service from a common carrier, such as CSXT, with common carrier track.
Common carriers can and do operate on track that is not common carrier track. For example, the
United State Code recognizes and delineates exemptions for “spur, industrial, team, switching, or
side tracks” at 49 U.S.C. section 10906. Moreover, as precedent from this Board demonstrates,
the question of whether a piece of track has common carrier or exempt status depends upon a
host of factors, not simply whether the service is provided by a common carrier. MVC provided
this Board with no evidence that such additional factors are met in this case, only unfounded
assertions. See, e.g., Chicago Southshore & South Bend RR., supra. MVC’s arguments
regarding the common carrier status of the Track whither upon close examination. In neither the
Notice of Exemption nor the Petition for Declaratory Order does MVC even attempt to quantify
or qualify its claims regarding the total number of shippers in the Yard, where those shippers are
located, the number of daily, weekly or monthly shipments, the frequency of service or the
quality of the rails in the Yard.

In fact, applying the Southshore factors reveals that this Track is certainly not common
carrier track. It is a short amount of Track, a small part of which is used infrequently for loading
and unloading freight destined to or from a single shipper. ProLine estimates that such

shipments occur once every quarter. The track was not built to invade another carrier’s territory,
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instead having served historically as a Yard. The Track is constructed with lightweight rail, has
no regularly scheduled service and the volume moving over it is extremely small. ProLine owns
the Track and, to the extent necessary, maintains the Track, though it is not maintained for
everyday use."" There are no stations along the Track. Given that the Track meets practically
none of the Southshore factors, there is no possible way that MVC can honestly maintain that it
is regulated track.

D. Federal abstention doctrine requires this Board to dismiss MVC’s petition for
declaratory relief.

MVC relies upon section 554(¢) of the Administrative Procedures Act (5 U.S.C. § 501 et
seq.) as authority for its request upon this Board for a declaratory order. Section 554(c)
provides:

The agency, with like effect as in the case of other orders, and in its sound

discretion, may issue a declaratory order to terminate a controversy or remove

uncertainty. (emphasis added).
As the act plainly provides, while this Board has the discretionary power to issue declaratory
orders, the issuance of such orders is never required. See, e.g, Central Freight Lines v.
Interstate Commerce Comm’n, 899 F.2d 413, 419 (5th Cir. 1990); Intercity Transp. Co. v. United
States, 737 F.2d 103, 109-110 (D.C.Cir. 1984).

This discretionary aspect of section 554(e) is analogous to the federal Declaratory
Judgments Act. Federal declaratory judgment actions are discretionary, and federal courts are
permitted to abstain from hearing them when a prior action is pending regarding the same matter
in a state court. See Wilton v. Seven Falls Co., 515 U.S. 277 (1995); The Sherwin-Williams Co.

v. Holmes County, 343 F.3d 383 (5th Cir. 2003). This type of federal abstention has been

considered by administrative agencies. See, e.g., TAK Consulting Eng’rs v. Sam Bustani, 1998

*! Photographs depicting the condition of the Track are attached hereto collectively as Exhibit ___.
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WL 940845, Fed. Mar. Comm’n Docket No. 98-13 (1998) (Federal Maritime Commission may
abstain from issuing declaratory relief in favor of a pending state court proceeding).

The Supreme Court has noted, “On its face, the [Declaratory Judgments Act] provides
that a court ‘may declare the rights and other legal relations of any interested party seeking such
declaration[.]”” Wilton, 515 U.S. at 286 (citing 28 U.S.C. § 2201(a)) (emphasis in original); see
also Brillhart v. Excess Ins. Co. of Am., 316 U.S. 491 (1942).'> The Court further explained that
the Declaratory Judgments Act is a an enabling Act that confers discretion upon the courts rather
than an absolute right upon a litigant. /d. at 287. Regarding the breadth of that discretion, the
Court stated, “In the declaratory judgment context, the normal principle that federal courts
should adjudicate claims within their jurisdiction yields to considerations of practicality and wise
judicial administration.” Id. at 288.

The United States Court of Appeals for the Fifth Circuit recently identified seven
nonexclusive factors to be considered when a federal court is deciding whether to adjudicate or
dismiss a declaratory action. Sherwin-Williams, 343 F.3d at 388 (citing St. Paul Ins. Co. v.
Trejo, 39 F.3d 585 (5th Cir. 1994))."® Those factors are:

(1) whether there is a pending state action in which all of the matters in
controversy may be fully litigated,;

(2) whether the federal plaintiff filed suit in anticipation of a lawsuit filed by the
defendant;

(3) whether the federal plaintiff engaged in forum shopping in bringing the
declaratory action;

2 Wilton, in fact, specifically dealt with the question of whether the more stringent “exceptional circumstances”

test for abstention established by Colorado River Water Conservation Dist. v. United States, 424 U.S. 491
(1976), and Moses H. Cone Mem. Hosp. v. Mercury Constr. Co., 460 U.S. 1 (1983) or the discretionary standard
for abstention found in Brillhart v. Excess Ins. Co. of Am., 316 U.S. 491 (1942) applied to federal declaratory
judgment actions.

As the Fifth Circuit Court of Appeal’s opinion in Sherwin-Williams notes, practically every Circuit Court has
developed a similar set of factors which address the following three areas of inquiry: (1) the proper allocation
of decision-making authority between the state and federal courts; (2) fairness, and (3) efficiency. 343 F.3d at
390 n.2, 391.
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(4) whether possible inequities exist in allowing the declaratory plaintiff to gain
precedence in time or to change forums;

(5) whether the federal court is a convenient forum for the parties and witnesses;

(6) whether retaining the lawsuit would serve the purposes of judicial economy;
and

(7) whether the federal court is being called on to construe a state judicial decree

involving the same parties and entered by the court before whom the parallel state

suit between the same parties is pending.

Sherwin-Williams, 343 F.3d at 388. Given the similarity of the discretionary nature of the
Declaratory Judgments Act and Section 554(e) of the Administrative Procedures Act, and the
fact that federal agencies have considered federal abstention doctrine in the context of an
administrative proceeding, this Board should apply the Sherwin-Williams factors to MVC’s
request for declaratory relief.

An application of those factors quickly reveals that this Board should abstain from
issuing any declaratory orders in this matter. As previously noted, the Allegheny County Action
is pending in the state courts of Pennsylvania. That litigation was filed by ProLine in December
2003 in order to have the court decide state law claims regarding ownership of the Track. The
Allegheny County Action, therefore, was filed prior to when MVC filed either the Notice of
Exemption or the Declaratory Petition—both of which were contrived by MVC/Mariah in a bad
faith attempt to manufacture jurisdiction in this Board so that MVC could add cost and
complexity to this litigation.

Second, MVC did not file its request for declaratory order in anticipation of the filing of a
lawsuit but instead, as demonstrated above, in an attempt to circumvent the jurisdiction of the

Court of Common Pleas of Allegheny County. Third, given Mariah’s bad faith conduct and lack
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of a defense on the merits in the Allegheny County Action, it is plain that MVC is engaged in
blatant forum shopping with the Declaratory Petition.

Fourth, significant inequities between ProLine and MV C will result if MVC is allowed to
proceed before the Board. As detailed above, the dilatory conduct of Mariah and its privy MVC
in the Allegheny County Action, and the concomitant time and expense that such conduct has
caused ProLine to bear in litigating the jurisdictional issues to a conclusion in the state court,
including discovery, briefing and oral argument, amounts to bad faith. MVC’s invocation of the
alleged jurisdiction of this Board via the Notice of Exemption and Declaratory Petition is part
and parcel of that bad faith conduct. The Board should not countenance MVC’s bad faith
conduct and instead should permit ProLine its right to proceed in the state court forum of its
choice.

Fifth, this Board is not a convenient forum for the parties to adjudicate ownership of the
Track. All parties and counsel are located in Pittsburgh, Pennsylvania. Moreover, as noted
above, a determination of the ownership of the Track involves the careful examination of several
complex transactions and legal records. The persons and records pertinent to that investigation
are readily available in Southwestern Pennsylvania. The issues involved in such a determination,
moreover, are the types of issues—property rights in particular—that state courts of general
jurisdiction routinely address. Allegheny County, therefore, is a more convenient forum in
which to adjudicate this matter.

Sixth, retention of this lawsuit by the Board would not serve the interests of judicial
economy. The Allegheny County Court of Common Pleas already has adjudicated the issue of
jurisdiction against MVC’s assignor Mariah after discovery, briefing and oral argument. Mariah

has now filed an answer and counterclaim that raises issues on behalf of MVC. See Answer,
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New Matter and Counterclaim, a true and correct copy of which is attached hereto as Exhibit 15
and incorporated by reference as if set forth in full, at 9 31, 33-35, 39-40. Given the extensive
and continuing activity in the Allegheny County Action, judicial economy is served only if this
Board abstains.

Finally, by filing the Declaratory Petition only after the Allegheny County Court of
Common Pleas issued its Order concluding that it has proper jurisdiction over the dispute
between ProLine and MVC’s privy, Mariah, MVC is effectively asking this Board to reverse that
Order. As discussed herein below, the Order estops Mariah and those in privity with it, such as
MVC, from collaterally challenging the Order. More than anything else, this factor clearly
demonstrates MVC’s bad faith in coming before this Board for declaratory relief as it makes
plain MVC’s decision to forum shop in an attempt to obtain a more advantageous ruling
regarding jurisdiction.

As application of the Sherwin-Williams factors demonstrates, all of the facts of this
matter support abstention by this Board. This Board, therefore, should reject MVC’s blatant
attempt at forum shopping and instead abstain from ruling on the Declaratory Petition.

E. This Board’s consideration of MVC’s request for declaratory relief is barred by the
doctrine of collateral estoppel.

After extensive briefing, discovery and oral argument, on May 17, 2004, the Allegheny
County Court of Common Pleas ruled that it has proper subject matter jurisdiction over
ProLine’s state law claims regarding ownership of the Track. MVC, as the privy of Mariah, is

barred from relitigating the jurisdictional issue by the doctrine of collateral estoppel. Since the
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ruling of the Court of Common Pleas of Allegheny County is entitled to preclusive effect, the
STB should decline to entertain the Declaratory Petition.'*

There are four elements to collateral estoppel under Pennsylvania law: (1) an identical
issue was decided in a prior adjudication; (2) there was a final judgment on the merits; (3) the
party against whom the bar is asserted was a party or in privity with a party to the prior litigation;
and (4) the party or privy against whom the bar is asserted had a full and fair opportunity to
litigate the issue in question. Sicalides v. Hartford Cas. Ins. Co., 94 Fed.Appx. 882, 883-884
(3d. Cir. 2004) (applying Pennsylvania law). Importantly, for purposes of collateral estoppel, an
order is final under Pennsylvania law unless and until it is reversed on appeal. Yonkers v.
Donora Boro., 702 A.2d 618, 620 (Pa.Cmwlth. 1997). The purpose of such a rule is to prevent
duplication of litigation. Id. at 621.

The facts of the instant case plainly fulfill the elements of collateral estoppel under
Pennsylvania law. First, the issues are identical. The Court of Common Pleas of Allegheny
County decided that it has proper subject matter jurisdiction over the Track and can adjudicate
the parties’ rights to ownership of the Track. MVC’s Declaratory Petition requests this Board to
declare that the state court does not have jurisdiction over the very same Track. Plainly, these
are two sides of the same, identical issue.

Second, the state court decided this issue on the merits. The court permitted both sides to

conduct discovery,'® reviewed extensive briefs filed by the parties and heard oral argument

ProLine named Mariah as defendant in the Allegheny County Action because Mariah had identified itself to
ProLine and others as an alleged owner of the Track in late 2003. According to the Notice of Exemption that
MVC filed with this Board on April 8, 2004, Mariah intended to assign its alleged rights (in the form of a
mortgage and note) in the McKees Rocks Yard, including the Track, to MVC in April 2004. Under
Pennsylvania law, MVC has no greater rights in the property assigned than the assignor, Mariah. Pines, 848 at
100; Himes, 444 at 100. MVC’s Declaratory Petition, therefore, is a clear attempt by MVC to collaterally attack
the finding of the Allegheny County Court of Common Pleas that it has proper jurisdiction over the Track.
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before it issued its order. Mariah, moreover, did not seek to appeal the order on an interlocutory
basis. Therefore, the order of the Allegheny County court is final. See Yonkers, supra.

Third, as the assignee of Mariah, MVC, the entity against whom ProLine asserts the bar
of collateral estoppel, is in privity with Mariah, the entity bound by the order of the Allegheny
County court. Finally, Mariah is the party that initially raised the jurisdictional objection in the
state court. As noted both herein and in the Petition to Revoke, the Allegheny County court
afforded Mariah, which is in privity with MVC, a full and fair opportunity to litigate the issue of
jurisdiction. MVC can hardly claim that it was unaware of the proceeding or unable to
participate through Mariah.

Given that all four elements of collateral estoppel are met by the facts of this case and
that the order of the Allegheny County Court of Common Pleas is final under Pennsylvania law,

the Board should decline to consider MVC’s Declaratory Petition.

> While it is true that only ProLine exercised its right to take discovery, despite Mariah’s obligation to prove the

allegations of its Preliminary Objections raising questions of fact, nothing prevented Mariah from conducting
discovery. In fact, Mariah specifically instructed its then-counsel not to take discovery.
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III. CONCLUSION

In light of the foregoing, ProLine respectfully requests that this Board refuse to consider

or open proceedings regarding MV C’s Petition for Expedited Declaratory Order.

Dated: June 24, 2004
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Respectfully submitted,

FOX ROTHSCHILD, LLP

Patrick L. Abramowich
John R. Gotaskie, Jr.

625 Liberty Avenue, 29" Floor
Pittsburgh, PA 15222

Telephone:  (412) 391-1334
Facsimile: (412) 391-6984

Counsel for ProLine Railroad Track Co.
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correct. Further, I certify that I am qualitied and authorized to file this pleading. Executed on

June 43, 2004, /
G
L

Christian C. Farls

ProLine Railroad Track Co.
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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34462

MVC TRANSPORTATION, LLC — ACQUISITION EXEMPTION —
P&LE PROPERTIES, INC.

ORDER

AND NOW, this day of , 2004, it is hereby ORDERED and
DECREED that the Surface Transportation Board DECLINES to consider MVC Transportation,

LLC’s Petition for Expedited Declaratory Order.
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* SATISFACTION PIECE
Maa’e this ;}{ day of @/\/ow,«be( 7 o 1_9% )
Name Of ‘Mor tg aaor Allegheny Rallroad Propertles, Ine

, _' Name of Mortgagee Plttsburgh & Lake Erle Propertles Inc

- Name of LastAssxgnee ' Manah Venture Capltal & Consultlng Co.

Date ofMortgage ﬂAprll 22, 1997

_-;Ortgmal Mortgage Debt $1 200 ooo oo

Mortaage Recorded on J;rll 23 - 19 33_ m the Off ce of the Recorder of Deeds of

Allegheny S County Pennsylvama in Mortoage Book Volume 16566 )

':Page' 473 ( Unless the word ‘none’ zs mserted after the "Name of Last Assxgnee o above

: mclude the followmo) Last Asstanment recora’ed on L N ,. 1:9 7_7. in the Oﬁ~ ce

of .the Recorder of Deeds of ' o County Penmylvama in Mortgage Book

N Volume o ,page

e

* Brief Description or Statement of Location of Mortgaged Premt'ses:,

" SEE MTTACHED e

o - T he underszgned hereby certy“ es that the debt secured by the above-menttoned Mortgage has
" “been ﬁAIy paid or otherwise. discharged. and that upon the recordmg hereof sazd Mortgage shall be and .

‘ts hereby fully and. forever satzsf ed and dzscharoed

thess the due aecutton hereof

.. Wirnessed by:

/o ?:(e_s'\&«’\" Title

. a Pennsylvama oorporatlon

., a Delaware corporatlon"




. ACKNOWLEDGMENT -~ -
COMMONWEALTH bFPEﬁNSYLVAN)‘A_ )

- : ’ .,'»)rss: .
; COUN'I'YOFALLEGHEN}’ - SR

i On this qu - of AZ(;(/ ] 999 ore \ﬂﬂ nata:y publtc the underszane o[,"‘ cer personally

. peared who acknowledged herself/hlmxelf fo.be the Marlah entire- A1

. existing under the Iaws of the United States of. Amerlca ‘anid that she/he -as'such officer, beirig aut.honzed to do 50, e):ecuted
the foregomo m.rtrument ﬁ)r the purposes lherem conmmed by signing the name of t rhe corporatz ] ]

n oﬂ’cer

L Notarial Seal.” " T
I_nureneeA Netsh, No!agoPublic

.- - Moon Twp., Alleghe
"My Commus:(lgn Exp%‘esﬂfzpru 16,2001

* Membpr, Pannsvivania Assoctatad pf_Nota(ies

- _-rNo(ar'yPublsic

o CERTI FICA TE OF RESIDENCE -
1, Laurence A Nelsh ) do hereby certz]jl that Morlaagee s prec:.re reszdence is
B ‘A Witriess myhand thzs Q‘{’ day of /\}odmlau ., 19 -

CZ){TGA GEE or AGENT for MORTGAGEE

.the‘ci.'

;'Re_turn'when reco,rded fo:

orgamzedand. ST
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JAN-24-1997 16:84 FROM  %gh & Lake Erie Prop T0 . 8434343%  P.@1
JAN-24-1997  14:53 FRO - PITTSHURGH PA. O o 2633913 P2

ALLEGHENY RAILROAD PROPERTIRES, INC.
: 139 St. Thomas Drlve
Beaver Falls, PA 15010
(412) 843.4343

January 24, 1897

Mr, J. D. Hnrtm&n

Pittsburgh & Lake Erie Pmpetﬁes, inc.
8uite 548, Commerce Court

Four Station Square

Pittsburgh, PA 15219

Dear Mr. Hartman:

As wo discunaed during our mootmg on January 23, 1997, following you will find an offer
to purchase the McKmeg Rocks proparty located in Allegheny County, Penngylvania which | have
prepared In ight of ourdlscusslon This offar includes ail of the real estate, buildings, rail facilities,
rights of ways, sasements, 162368, and other personal proparty owned by P&LE Propetrties, Inc.

iocalfcd on or about the properties. The buyer will be Alleghsny Railroad Properties, Inc., o its
assignees,

The purchase price is One Million Two Hundred Thousand Dollars ($1,200,000,00)..
The purchase price will be paid {0 the selisr as follows:

a) One Hundred Twanty Thousand Dollars ($120,000.00) of the purchase price will be
paid in tweatyfour (24) monthly instaliment payments of $5,000.00 sach. Payments

start on the 30th day after closing with each subsequent payment to be made on the
~same day of the fouowlng 23 months.

5). i

B3t as the il ef seven. (7%3 parcant wilassrye on the outstanding prineipal

)] “The pnncapal balanca of $1, 080 000.00 to;;ether with an acorued interast, if not

soonac paid, will be pald to the seller on the 10th day of the 25th month after closing
of this tmnsacuon

d) The Buyer may make a full or partial prepayment at any time without payina any
chargs. If Buyer makes a partial prepaymant then the due date/amount
of subsoquent manthly payments vwAll be changed to refiect the applica\ion and credit

of the prepayment against the monthly payments and then the remaining pnncapa!
and accruaed intorest.
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JAN-24-1997 16:@4 FROM _""Jh & Lake Erie Prop TO 8434343 P.02

IAN-24-1997 14:1S3 FROM  >ITTSBURGH PA. TO

2633313 P.a3

Mr. J. D. Hartman
January 24, 1987
Page 2 '

8} The debt zhall be secured by & valid first mortgage on the proporty, and shall be
evidanced by a cognovit note containing the above terms.

)] in addition to the prepayment right, the documentation shall contain a provision
“aliowing for the buyer to secure partial releases, a5 property may be sold upon
payment by the buyer of one-half of the net procesds o sefler.

As you am.bwtrq, | fashion this offer only after a iong study of this property. in reviewing
this property, and In faghioning this offer, | would ask you {0 note what | balieve are gsilous
impadiments to the proporty’s salabifity. Thase include but are not imited to the fonow_inq:

a) There are iow rental long term Jeases with options to purchase to various tanents.
These soverely restrct marketability.

b) Those leases also apparently contain provisions allowing offsets for tenant made
improvements against the purchase price, l.e. the tenant makes & $50,000
Improvement, and the purchase price goes down $80,000. :

(9] The propprties ars currently & negative cash flow to your cotporation due to taxes
and insurence.

d) There appears to be substantial environmental problems associated with the
properties requirng ongoing cash outlays and perhaps eventual remedial work
nocessary. ’

While | am sure the lease/purchase option terms were viewed by Mr. Gorddn
Nsuenschwander as being necessary elements to get the properties lsasad, they now provide
substantial impedimant to a parspective purchaser.

id be due.

.

‘The other genaral terms which | would like to address is that | would expect a Deed to be
of special watranty. Please note that this ofter Is contingent upeon buysr obfaining and recelving
2 title report svidencing free and clear title insurable at standard tite insurance rates excopt for the
leazas (as described abave) and beneficial easements. Buyer will obtain this report within twenty
(20) days after this offer Is accepted by the Bankruptey Court and will immediately provide you with
a copy logothgr With @ list of any title exceptions which would render the propetty uninsurable at
standard title insurance rate. These exceptions must be resolved by mutual agreement of buyer
and seiler or waived by buyer in writing within thirty (30) days after buyer notifies seller. Fallure to
resolve title exoeptions as provided above shall cause this offer to terminate.

1 understand from,our discussions that there are some minor environmental probloms at the
property. Currently, you, will be having monitoring wells drilled end @ Phase Two Enviconmental
Study done on the proparty within the next sixty (60) days. You have agreed to make availabie to
buyer or its designeted agents any and all environmental information, including the results of the
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Mr. J. D. Hartman
January 24, 1997
Page 3

‘above. Ry the later of the thirty (30) days after dalivery of the Phase Two and well monitoring
regults, buyer will evaluale this data and advise selier in writing if it is acceptable, in which case the
transaction will procesd , or if unacosptable, in which event the offer will terminate. Further, If buyec

closes on this transaction, it will agree to indeawify and hold seller harmiess from environmental
Rability.

Finally, you have told me that there will be no real estate transfer tax stamps due and
payable due to Bankruptcy Court jurisdiction in this matter.

) Lastly, | understand that Bankruptey Court approval will be necessary. We briefly reviewed
the process, and f ooks fike it would take approximately two months to secure this approval. That
time table is acceptabla subject to my receiving the appropriate corporate approval that this .
transaction will be recommended to the Bankruptey Court. | understand that this deal cannot be
consummated without Banlauptsy Court approval, and by signing beiow, | am only esking that there

be a8 corporate acknowliedgment that the deal I3 accepteble. Since | have been personally invelvad
in four (4) prior transaction, you know that | am able to make x transaction like this happan. {feel
that this track reoord should be brought to the attention of the declsion makars In thls approval
process since it is certainly relevant 1o their deliberations.

tf you have ary questions, please contact me. if it Is acceptabie to you, kindly sign and fax
‘me a retum copy today so thal we can proceed,

Very truly yours,

ALLEGHENY RAILROAD
PROPERTIES INC.

M

Ronald G. Hall, Pm!dont

RGH/ef

necassary approvals of the US.
Bankruptcy Court)

PITTSBURGH & LAKE ERIE
PROPERTIES, INC.

Dated: .,L' 2v/92 - BY: @L@%

VI'° THsagurer”
Pasition
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Mo, 140 Bk of Sola

#. 0, Maty Ca., 417 Founh Ave., Pen.. Po 3210
® Ceprvigie 1961

?K;mm all Hen by these Presents,

@hac__PITTSBURGH & LAKE ERIE PROPERTIES. INC

Suite 780, Camerce Court, Four Station Square
. ofPittshurgh, PA__15219

for and in consideration of the sum of e Dollar (§1.00Lm_.d,sﬂnszmm.yaluahlew

“consideration t0. 1 __in hand paid by ALLEGHENY RATLROAD PROPERTIES. INC.
o7 139 St. Thomas Drive, Beaver Falls,

Permsylvania 15010

at or defore the scaling and
delivery of these presonls, the recoipt whercof is hercby acknowledged, has  granted, bargained,

s0ld, released and confirmed and by thesa presents doeS graxt, Uarguin, scll, releass and confirm
usto the eaid ALLEGHENY RAILROAD PROPERTIES, INC.A
oIl and singul 1pe furmiture, fixtures, all equipment, track and.track materials and
other contents and miscellaneous personal property o or sbout the switching yards,
maintenance, refueling and other facilities of the Pittsburgh & Lake Erie Railroad
located on anprmmtely 105 acres «in McKees Rocks Borough and Stowe Township,
Allegheny County, Pezmsylvania (hereinafter “Perscal Property™

ti mt)wSc)wdulaLmuulommwcd(mdanzd,)wduercdmthckﬂcrA.

Co o Date ant to Doll ths soid Personal Property

wunto the said_ ALLEGHENY RAILROAD PROPERTIES, INC.

IR AKEIHNITLIIY, successors und uswipns, L and for. LES
. own proper wse, benefit and behaof, forever,

owner  of uud aood.t cluueh aud proycrly abquc rc[a‘ru[ to, uud u«a Uu sune, uvul ww purt
u“",/ unto the said ALLEGHENY RAILROAD PROPERTIES INC.

AR OX & A KDTSIINT, SUCCessOTS end aswigny, frow and uyuuut ull persens wlwuuoewf, shall and
will warrant and Iorcver defend by thess presents.

Witness the But Exendion Hereaf, tha_-u.w_..n.udav o/pM__m.w«.. 1997

Bealed end Delloered tn tge Yeeseure of
. uuumn, OF INDLVIDUAL
MIGNATULK OF LKDIVIDUAL

Attest: ~ PITTSBURGH & LAKE ERIE PROPERTIES, INC.

77 o‘t‘ cwa (]9 75 ?ﬂmw -

Vicg  runsioinr

{Corporate
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AGREEMENT OF PURCHASE AND SALE

THIS CONTRACT is entered into as of the 22™ day of April, 1997, by and between
PITTSBURGH & LAKE ERIE PROPERTIES, INC. (formerly known as Pittsburgh & Lake Erie
Railroad Company), a Delaware corporation, OWNER OF RECORD or its successors or assigns,
whose address is Suite 780 Commerce Court, Four Station Square, Pittsburgh, Pennsylvania, 125219,

~ (hercinafter referred to as “Seller”), and ALLEGHENY RAILROAD PROPERTIES, INC,, &
Pennsylvania corporation, whose address 139 St. Thomas Drive, beaver Falls, Pennsylvania, 15010
(hereinafter referred to as “Purchaser™), upon the terms and conditions get forth herein.

1.1

21

22

3.1

ARTICLE I
Purchase and Sale of the Property

For and in consideration of the premises, undertakings and mutual covenants of the
parties sct forth herein, Seller hereby agrees to scll and convey unto Purchaser, and
Purchaser hereby agrees to buy and pay for a certain tract of land situate in McKees
Rocks Borough and Stowe Rocks Township in Allegheny County, Pennsylvania;
together with all and singular the rights and appurtenances pertaining to such real
Property, including, but not limited to a right of ingress and egress and to and from
the adjacent streets, alleys and rights-of-way, which property is described in Exhibit
A and formerly and commonly known as Pittsburgh & Lake Erie Rail Yards,
consisting of approximately 105 acres (hereinafter referred to as the “Property”).

ARTICLE IX
Purchase Price

The purchase price for the Property shall be One Miltion Two Bundred Thousand
(8$1,200,000.00) Dollars.

se prioe for the Property shall be payable as provided in the Note attached
ARTICLE oI
Title
At the Closing, Seller shall convey the Property to Purchaser by special warranty
deed, free and clear of any and all liens, encumbrances, reservations, restrictions,
encroachments and other conditions, except for the following:

a) The lien for property taxes which are not delinguent on the Closing date;
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5.1

b) Such restrictions, easements, rights-of-way, storm water management, future
maintenance and repair obligation and access cascments as may be beneficial
and reasonably required; (Note: CSX easement is acceptable)

©) All of its right, title and interest in and to the leases described in Exhibit “F™
attached which are assigned to Purchaser and assumed by it.

ARTICLE IV
Title Commitment

Within one hundred twenty (120) days afier closing on the Property under this
Agrecment by both parties, Purchaser, at its expense, shall cause to be furnished to
Scller a current title insurance commitment for an ALTA Owner’s Title Insurance
Policy (“Owner’s Policy”) to be issued by a title insurance corporation (“Title
Company™) licensed 1o issue policy of title insurance in the State of Pennsylvania,
showing the status of title of the Property and all exceptions, including licos,
encumbrances, easements, restrictions, rights-of-way, covenants, reservations and
other conditions, if any, of record affecting the Property which would appear in an
Owner’s Policy, if issued on the date of commitment. In the event the title search
and/or commitment reveals to Purchaser any exception(s) or document(s) interfering
with or precluding the conveyance of good and marketable title to Purchaser as above
provided or preventing or making more costly the utilization of the Property for its
intended purposes with the express exception of environmental contamination or
remediation matters, then Purchaser shall notify Seller in writing of its objections to

" title within the one hundred twenty (120) day period and Seller shall have up to one

‘undred eighty (180) days from the date of closing within which to attempt to cure
same. If Seller cannot cure such defects within said period, Seller shall so notify
Purchaser in writing, and Purchaser may, at his option, upon delivery of written notice
to Seller, proceed to teke such corrective actions as may be required and to offset
such sums and expenses incurred from the sums due under the Note, and to seek such

other legal or equitable remedies against Seller as it may elect.

ARTICLE V
Title Policy

Purchaser must be able to purchase at its cost and expense (after credit for the title
commitment) an Owner’s Policy issued by the Title Company, in Purchaser’s favor
in the full amount of the purchase price for the Property insuring Purchaser's
marketable fee simple title to the Property, with survey exception, and subject only
to those exceptions which do not interfere with or preclude the conveyance of good
and marketable title to Purchaser as above provided or prevent or make more costly

141236¢.. 1.0 ROK a8 ) PAGE 03
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the utilization of the Property for its intended purposes

ARTICLE VI
Cloging

The consummation of the purchase and sale contemplated hereby (herein called the
“Closing™) shall be deemed held at 10:00 a.m., local time, on April 22, 1997, unless
extended as herein provided. Closing shall be held at offices to be designated by
Purchaser, or at such other time, date and place as Seller and Purchaser may agree
upon in writing. The date and hour of the Closing are herein called the “Closing
Date.”

At the Closing:

a) Scller shall deliver to Purchaser a Special Warranty Deed, duly executed and
acknowledged by Seller, conveying the Property to Purchaser.

b) Purchaser shall deliver to Seller the Note evidencing the purchase price for the
. Property (see Exhibit “B” artached), the Mortgage (see Exhibit “C” attached),
and the Pennsylvania DEP letter (attached as Exhibit “E™).

<) Jointly the parties shall prepare and exccute and deliver cach to the other a
Settlement Statement. Property taxes shall be prorated between Seller and
Purchaser as of April 1, 1997. Such taxes shall be prorated and payable to the
appropriate party at the Closing on the basis of such taxes for the year in
which the closing occurs if sald amount is known at the time of closing; if said
amount is not known, then such taxes shall be prorated on the basis of the
latest known valuation or essessment and millage rate. Should the actual

taxes for the year of closing be more or less than the amounts prorated, then,
upon demand by either party hereto, such taxes shall be reprorated to reflect
the actual amount of taxes due for such year; and Purchaser or Seller, as the
cuc may be, agrees to pay the amount of such adjustment within ten (10)
i v dmml ’ ad .

&)'

Court attachcd hereto as E)dublt “p”,

e) All othcr closing costs, including without limitation recordmg fees, shall be
-paid by Purchaser.

£ Possession of the Property sball be delivered to Purchaser.,




| °
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ARTICLE VIl

le J
8.1 Seller represents, warrants and covenants to and with Purchager that:

8) Seller has, and will convey to Purchaser at Closing, good, marketable and
insurable title to the Property, free and clear of all liens, encumbrances,
covenants, reservations, restrictions, rights-of-way, casements and any other
matters affecting title, recorded and unrecorded, except for matters which
have been expressly disclosed in this Agreement.

b) No person, corporation, firm, or entity other than Purchaser has acquired or

.wnllacqmreanynglu,oropuontoacquuethel’mpe:tyonsorwllbc

entitled to possession of all or any part thereof except for the Leascs listed as
Exhibit “F”.

c) Except as disclosed herein, Seller has reccived no notice and has no
knowledge of any governmental or judicial orders or decrees in existence, or
proceedings pending or threatened which either do or could affect the
Property other than Pennsylvania Department of Environmental Resources
action at EHB Docket No, 92-454-MR (PA DEP action)

d) Seller has received no notice and has no knowledge of any actual or
threatened full or partial condemnation of the Property.

c) To the best of Seller's knowledge, no improvements or other structures
located on any adjoining real property encroach upon any portion of the
Property.

) Except as disclosed herein, there is no tax or tax assessment of any kind or
pature whatsoever under current law that is presently due, or that will or may
become due under current law within the cuirent or next succeeding calendar

- year wnth mpect to thc Pte‘ 1Y, j,tforvprepm m fer the year of -

g)  To the best of Seller’s knowledge; except as known 1o exist in connection
with and disclosed in the PA DEP Action, the Property is free of any
flammable explosives, underground storage tanks, radioactive materials,

" hazardous wastes, friable asbestos, other materials containing asbestos, toxic
substances or related materials, including, without limitation, substances
defined as *hazardous substances”, “hazardous materials” or “toxic
substances” in the Comprehensive Environmental Response, Compensation
and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et. seq.), the
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Resource Conservation and Recovery Act (42 U.S.C. Section 6901, ¢f. seq.),
the Hazardous Materials Transportation Act (49 U.S.C. Scction 1801, gt.
5¢qQ.), any so-called “Superfund” or “Superlien” law or any other applicable
foderal, state or Jocal law, common law, code, rule, regulation, or ordinance,

presently in cffect or hereafter enacted (herein “Hazardous Materials™)

ARTICLE XI
Miscellantcous

11.1  Except as expressly set forth herein, any covenants, agreements, representations and
warranties of Seller and Purchaser contained in this Contract, as well as any rights and
bencfits of the other party with respect thereto, shall survive the Closing and shall not
be merged into the Closing.

Notices hereunder shall be sent by certified mail, return receipt requested, postage

prepaid, or by nationally recognized overni

Purchaser.

Ifto Sellef, to:

With a copy to:

With a copy to:

Pittsburgh & Lake Erie Properties, Inc.

Suite 780 Commerce Court
Four Station Square
Pittsburgh, PA 15219

Phone: (412) 263-3813

Fax: (412) 263-3913

James S. Vergotz, Esquire
106 Arcadia Court

9380 McKnight Road
Pittsburgh, PA 15237
Phone: (412) 366-4438
Fax: (412) 366-0510

Phone: (412) 843-434
Fax: (412) 843-1655

ght courier service, addressed to Seller or
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Phone; (302) 6554200
Fax: (302) 655-4210

11.3  Words of any gender used in this Contract shall be held and construed to include any
other gender, and words of a smguhr number shall be held to include the plural, and
vice versa, unless the contest requires otherwise,

114 The captions used in connection with the Articles of this Contract are for convenience
only and shall not be deemed to construe or to fimit the meaning of the language of
this Contract. .

11.5 Nothing in this Contract, express or implied, is intended to confer upon any person,
other than the parties hereto and their respectivé successors and assigns, any rights,
obligations or remedies under or by reason of this Contract. This Contract shall be
binding upon the executors, successors or assigns of each party.

11.6 This Contract may be amended only by & written instrument executed by Seller and
Purchaser.

11.7  This Contract, the Note, the Mortgage and all other documents attached as Exhibits
to this Agreement embody the entire Agreement between the parties with relation to
the transactions contemplated hereby, There have been and are no covenants,
agreements, representations, warranties or restrictions between the parties with regard
thereto other than those set forth herein or herein provided for, and the provisions of
this Contract cannot be waived except by the written agreement of the party against
whom a waiver shall be asserted.

11.8  This Contract shall be governed by and construed in accordance with the laws of the
Commonwealth of Pennsylvania.

11.9  This Contract may be executed in any number of counterparts, each of which shall be
an original, but all such counterparts shall constitute one and the same instrument.

Ifthc final date of any penod which is set out in any prov:szons of this Contract ﬂlls
upon a Saturday, Sunday or legal holidey under the laws of the United States or the
Sate of Pennsylvenia, then, and in such event, the time of such period shall be
extended to the next day which is not a Saturday, Sunday or legal holiday.

IN WITNESS WHEREOF, the parties hereto have exccuted this Contract as of the day and
year first above written,
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ATTEST: PURCHASER:
ALLEGHENY RAILROAD PROPERTIES, INC.

4 =
Position; 22U L
SELLER:
PITTSBURGH & LAKE ERIE
PROPERTIES, INC.
%/ Z&d&r’( BY:
Posmom F/?"ﬁﬁ/ Position: VP- Teasinen
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- G oguobit Judgment Mot

$1,200,000.00 d‘%‘@fﬁdd 1997

For value received, ALLEGHENY RAILROAD PROPERTIES, INC., a Pennsylvania
Corporation, (hereinafter the UNDERSIGNED), promises to pay to the order of:

PITTSBURGH & LAKE ERIE PROPERTIES, INC.
Suite 780, Commerce Court

Four Station Square

Pittsburgh, PA 15219

(hereinafter the *“LENDER"), the principal sum of One Million Two Hundred Thousand
Dollars ($1,200.000.00) to be paid in twenty four (24) monthly installment payments of

rincipal of Five Thousand Dollars ($5,000.00) each, beginning on the tenth day. of

A 1997, and continuing on the same day of each month thereatfter to and
» nduding 10, 1999 when the then outstanding principal balance together with
the a d mterest (calculated at the rate of seven (7%) percent per annum on the

| _ outstanding pnncxpal balance) shall be paid in full.

Prepayment: UNDERSIGNED has the right to make payments of principal at any time
before they are due (hereinafter called “PREPAYMENT"), provided that UNDERSIGNED
gives the LENDER ten (10) days written notice of such PREPAYMENT .

: Ny 8 propety ' mortgages ' givert
UNDERSIGNED portlon subject to the obllgatlon of the UNDERSIGNED to pay (as a
PREPAYMENT) a sum equal to fi ifty percent (50%) of the Net Sale Proceeds (defined as

the total consideration to be paid by the buyer, less Mortgagor’s share of transfer taxes,
realty tax prorations, title and legal fees, and brokerage commissions, if any). Within ten
(10) days of the UNDERSIGNED providing the LENDER with a written notice, LENDER

- - shall deliver into escrow with the designated closing officer its Partial Release of Mortgage

duly executed, together with authorizing said closing officer to deliver and record said
~Partial Release upon payment of fifty percent (50%) of the net proceeds.

UNDERSIGNED may make full or partial PREPAYMENTS without paying any

PREPAYMENT charge. if UNDERSIGNED makes a partial PREPAYMENT, then the due
date and/or the amount of subsequent monthly payments shall be changed to reflect the

4/18/97




application and credit of such prepaid amount against the monthly payments and then
against the remaining principal.

Late Charge: In the event any installment payment shall not be made within ten (10) days

‘of the date at which it is due and payable, the UNDERSIGNED shall pay a late charge

‘equal to three percent (3%) of the instaliment payment then due. The payment of the late

tharge shall not waive alter, or impair any other rights or remedies LENDER may have
- under this Note.

Event of Default: The following is an “Event of Default” under this Note: Failure to make
_payments within thirty (30) days of when due under this Note.

Failure to make any payment on this Note shall, at the option of the LENDER,
- accelerate this Note and the full outstanding. balance of principal shall be immediately due
and payable :

Confession of Judgment: Upon the occurrence of an Event of Default, the UNDERSIGNED
-hereby authorizes and empowers any attorney of any court of record within the United
‘States of America, or elsewhere, to appear for the UNDERSIGNED and, with or without

_-declaration filed, confess judgment or judgments against the UNDERSIGNED in favor of
the LENDER or other holder hereof, as of any term, for the above principal sum remaining
unpa:d and any other sums due by the UNDERSIGNED plus cost of suit and an attorney's
commission of five percent (5%) or $10,000.00 whichever is the larger amount, with
release of all errors and the right to issue execution forthwith upon default as aforesaid.

The authority and power to appear and enter judgment is not exhausted by the initial
exercise of this power and it may be exercised as oﬂen as LENDER or other holder deems
necessary and desirable.

This Note shall be govermned by the laws of the Commonwealth of Pennsylvama

- This Note shall inure to the benefit of the LENDER, lts successors and assngns and shall

;bjndmg upen the UN.ERS!@NED and its SUCCESSOn

above.

ATTEST: ALLEGHENY RAILROAD
- . — PROPERTIES, INC.

A 1A OINTY

The UNDERSIGNED has duly executed this Note the day and year f rst wntten -
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MORTGAGE
. . ,o(f/'ﬂ///‘ :
This mortgage is made on _ < I~ , 1997, between ALLEGHENY RAILROAD
PROPERTIES, INC.,, a Pennsylvania corporation, of 139 St. Thomas Drive, Beaver Falls, 15010,
Beaver County, Pennsylvania, called Mortgagor, and PITTSBURGH & LAKE ERIE PROPERTIES,
INC., a Delaware corporation, maintaining its office and place of business at Suite 780 Commerce
Court, Four Station Square, Pittsburgh, 15219, Allegheny County, Pennsylvania, called Mortgagee.

WHEREAS, Mortgagor has executed and delivered to Mortgagee a certain Mortgage Note
of even date herewith, payable to the order of Mortgagee in the principal sum of One Million Two
Hundred Thousand (§1,200,000.00) Dollars and has provided therein for payment of any additional
moneys loaned or advanced thereunder by Mortgagee, together with interest thereon at the rate
provided in the note, in the manner and at the times therein set forth, and containing certain other
terms and conditions all of which are specifically incorporated by reference;

NOW, THEREFORE, Mortgagor, in consideration of the debt or principal sum and as
security for the payment of the same and interest as aforesaid, together with all other sums payable
under this mortgage or under the terms of the note, grants and conveys to Mortgagee, and its
successors and assigns, all the lot(s) or piece(s) of ground situated in McKees Rocks Borough and
Stowe Township, Allegheny County, Pennsylvania, more specifically described in Exhibit “A”
attached hereto and made a part hereof. :

Together with the buildings and improvements erected thereon, the appurtenances thereunto
belonging, and the reversions, remainders, rents, issues, and profits thereof.

To have and to hold the same unto Mortgagee, and its successors and assigns forever.

Provided, however, that if Mortgagor pays to Mortgagee the debt or principal sum, including
additional loans or advances, and all other sums payable by Mortgagor to Mortgagee under this
mortgage and under the terms of the note, together with interest thereon, and keeps and performs
~each of the other covenants, conditions, and agreements set forth in this mortgage, then this mortgage
and the estate hereby granted and o reyed- ievoid. o ' L

c VBM

Mortgagor may at any time prepay, without having to pay any premium on account thereof,
the whole or any part of the principal indebtedness secured by this mortgage, with accrued interest,
on ten (10) days’ prior written notice to Mortgagee of Mortgagor’s intention so to do, and may at
any time anticipate or prepay any amortization requirements set forth in this mortgage. In
consideration of the terms and conditions of the Agreement of Sale and as set forth in the note,
Mortgagor shall have the right during the term of this mortgage to i) subdivide or otherwise partition
the real estate and other security subject to this mortgage (in which activity and process Mortgagee
agrees to cooperate by providing relevant information in its possession and in executing and
delivering necessary documentation); and ii) to sell and convey upon such terms and conditions as
Mortgagor may negotiate with buyers such parcels or portions of property from time to time, and
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shall be entitled to receive partial release(s) of this mortgage upon payment to Mortgagee of one-half
(1/2) of the Net Sale Proceeds, (defined as the total consideration to be paid by the buyer, less
Mortgagor’s share of transfer taxes, realty tax prorations, title and legal fees, and brokerage
commissions, if any). Mortgagor shall notify Mortgagee of its intent to sell such portion(s) of the
sécurity, in writing, not less than thirty (30) days in advance. Mortgagee shall execute and deliver
to the closing officer/escrow agent appropriate partial releases under this mortgage with authority to
such party to deliver such releases upon receipt of cleared funds to be paid by Mortgagee of one-half
:(1/2) of the Net Sale Proceeds.

This mortgage is executed and delivered subject to the following covenants, conditions, and
agreements:

SECTION ONE
FUTURE ADVANCES

The note secured hereby shall evidence, and this mortgage shall cover and be security for, any
future loans or advances that may be made by Mortgagee to Mortgagor at any time or times hereafter
and intended by Mortgagor and Mortgagee to be so evidenced and secured, and such loans and
advances shall be added to the principal debt.

SECTION TWO
TAXES AND ASSESSMENTS

From time to time until the debt and interest are fully paid, Mortgagor shall: (A) pay and
discharge, when and as the same become due and payable, all taxes, assessments, sewer and water
rents, and all other charges, claims, and liens assessed, levied, imposed, or created from time to time
on the mortgaged premises or any part of them that shall or might have priority in lien, payment, or
distribution to the debt secured by this mortgage; (B) pay all ground rents reserved from the
mortgaged premises and pay and discharge all mechanics’ liens that may be filed against the premises
and that shall or might have priority in lien or payment to the debt secured by this mortgage; (C) pay
and discharge any documentary stamp or other tax, including interest and penalties hereo

“now or becomi able on idencing the debt sep i gage; (D)
and liability insurance as Mortgagee may from time to time require on the buildings and improvements
now or to be erected on the mortgaged premises, with loss payable clauses in favor of Mortgagor and
Mortgagee as their respective interests may appear; and (E) promptly submit to Mortgagee evidence
of the due and punctual payment of all the foregoing charges. Mortgagee may at its option require
that a sum sufficient to discharge the foregoing charges be paid in installments to Mortgagee.

SECTION THREE
MAINTENANCE OF PROPERTY

Mortgagor shall maintain all buildings and improvements subject to this mortgage in as good

411897 2
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condition and repair as they are currently. Mortgagee shall have the right to enter on the mortgaged
premises at any reasonable hour to inspect the order condition, and repair of the buildings and
improvements erected thereon.

~

SECTION FOUR
RIGHT OF MORTGAGEE TO PAY CHARGES

_ In the event Mortgagor neglects or refuses to pay the charges mentioned above, or fails to
maintain the buildings and improvements as stated above, Mortgagee may do so, add the cost thereof
of the principal debt secured hereby, and collect the same as a part of the principal debt.

SECTION FIVE
PRIOR LIENS

Mortgagor covenants and agrees not to create, nor permit to accrue, on all or any part of the
" mortgaged premises, any debt, lien, or charge that would be prior to, or on a parity with, the lien of
this mortgage.

SECTION SIX
ACCELERATION

In case a default in the payment of any installment of principal or interest pursuant to the
terms of the note continues for thirty (30) days after Mortgagee gives written notice to Mortgagor,
the entire unpaid balance of the principal sum, additional loans or advances, and all other sums paid
by Mortgagee pursuant to the terms of the note or this mortgage, together with unpaid interest
thereon, shall at the option of Mortgagee and without notice become immediately due and payable.
Foreclosure proceedings may be brought promptly on this mortgage and prosecuted to judgment,
execution, and sale for the collection of the same, together with costs of suit and attorney fees for
collection of five (5%) percent of the total indebtedness or Ten Thousand Dollars ($10,000.00),
whichever is the larger amount. Mortgagor hereby forever waives and releases all errors in the

proceedings, waives stay of execution, the right of inquisi
) on of any property le y vitty
levy and sale of any propetty t

SECTION SEVEN
DEFAULT

In the event of any default under this mortgage or under the note, Mortgagor hereby
empowers any attorney of any court of record to appear for Mortgagor and for any and all parties
claiming under or through Mortgagor and to confess a judgment or series of judgments against
Mortgagor and any such party or parties, in favor of Mortgagee, in an amicable action of ejectment

for possession of the mortgage premises and authorizes the entry of such action, confession of
Jjudgment therein for possession, and for attorney fees not to exceed Ten Thousand Dollars

ansmm 3
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($10,000.00) Mortgagee may bring such action before or after the institution of foreclosure
proceedings on this mortgage or after judgment thereon or on the note, or after a sale of the
mortgaged premises by the sheriff. The covenants, conditions, and agreements contained in this
mortgage shall bind, and the benefits shall enure to, the parues and their respective heirs, executors,
administrators, successors, and assigns. If this mortgage is executed by more than one person, the
undertakings and liability of each shall be joint and several.

Witness the due execution hereof the day and year first above written.

ALLEGHENY RAILROAD
PROPERTIES, INC.

0 ﬂ

President

(Corporate Seal)

COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF )

On this, the 42 day of W , 1997, before me, _Q 7141;(1/\.4
, the undersngned officer, personally appeared &—rw.éa’ A, W

, who acknowledged hxmself to be the Presiden ; of .

S, Tw.u, ,a corporauon, and that he as such Presadent, bemg authonzed to do so,
xeduted the foregomg Mortgage for the purposes therein contained by signing the name of the
Corporation by himself as President.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

My commission expires: 7 7 ﬂ

4/18/97

ARSIt

B




hok i

CERTIFICATE OF RESIDENCE
I 'ﬁtﬂl/ﬂép é; gA LL' do hereby certify that /1 7 4
precise residenceis ___/ 3 7 .;[ ;;L&o | (> /e

'4

Witness my hand this_2 2~  day of ﬁ g1l e ,1997.

ansm7 5
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ASSET PURCHASE AGREEMENT

THIS AGREEMENT (the “Agreement™) is made as of April 2§, 1998 between
KOVALCHICK CORPORATION, a Pennsylvania corporation, having|offices at 1060
“Wayne Avenue, Indiana, PA 15701 (“Scller’”) and PROLINE SERVICES, INC,, a
Pennsylvania corporation, having offices at 100 Bradley Street, McKees Rocks, PA
15136 (“Buyer”™), with reference to the following recitals:

Al On May 1, 1997, Seller purchased from Allegheny Railtoad Propertics,
Inc. (“ARP") certain railroad trackage situated in McKees Rocks Bordugh and Stowe
Rocks Township in Allegheny County, Pennsylvania end more parti y described in
Exhibit A attached hereto (the “Property™), pursuant to a Bill of Sale, & dopy of which is
attached as Exhibit C. . :

B. Seller desires to sell and Buyer desires to purcﬁasc the Property for the
. consideration herein provided.

NOW, THEREFORE, in consideration of the covenants, | promises and
representations and warranties herein set forth, the parties agree as follows:

1. PURCHASE AND SALE OF PROPERTY. Subject tof the terms and
conditions set forth herein, on the Closing Date (as that term is hereihafter defined),
Buyer shall purchase from Seller and Seller shall sell, assign, transfer|and deliver to
Buyer all of Seller’s right, title and interest in the Property.

1.1 Purchase Price. The aggregate purchase price (the "PurchJse Price™) to be
paid by Buyer for the Property shall be $325,000, payable as follows:

{a) A deposit of $10,000 on the date of this Agreement (non-
refundable unless Seller shall have breached the warranties and representations set forth
in Section 2), receipt whereof is hereby acknowledged by Seller;

(b)  $290,000 payable by wire transfer at Closing; and °

, ()  $25,000 in eleven (11) equal monthly installments of $2,000 cach,
the first instaliment to be paid on June 30, 1998 with a final instaliment ¢f $3,000 to be
paid on May 31, 1999 with interest at the rate of six (6%) percent a year on unpaid
balances, the interest to be paid simultaneously with the installments of principal. This
obligation shall be evidenced by a Promissory Judgment Note (the “Nqte”™) issued by
Buyer and made payable to the order of Sefler which shall be delivered th Seller on the
Closing Date. The Note shall include those terms and conditions normalfy contained in
such notes, including a provision that if Buyer defzults in making any of the installment
payments, the entire balance shall immediately become due and payable. The Note shall
be secured by a first security interest on the Property in the form of a moni;agc or similar
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instrument which shall be cxecuted by Buyer and delivered to Scller on tlxc Closing Date.
1t is understood and agreed that Buyer shall have the right at any time, without Limitation,
to sell certain of the Property as described in Exhibit B attached hereto.

“’%

) 12 THE CLOSING

(8)  Closing Date. The closing (“Closing”) of the p

Pittsburgh, PA 15219 at 10:00 AM, Daylight Savings Time, or at such
the partics may agree, but no later than May 8, 1998, time being of
“Closing Date™);

()  Seller’s Deliveries at Closing. At the Closmg_ Se
or cause to be delivered to Buyer:

@) a Bill of Sale in form rcasonably satisf
shall be necessary and effective to transfer and assign to and vest in Buyer all of
Seller’s right, title and interest in and to the Property; and
(ii)  certified resolutions of Seller’'s Board: of Directors

authorizing conswmmation of the transactions contemplated by thu{ Agreement.

() Buyer’s Deliverles at Closing. At the Cloging, Buyer shall deliver

to Seller the following instruments and documents against delivery of thelitems specified
{ in Section 1.2(b):

@) payment of the amount referred to in Sectiont 1.1(b);
(i)  the Note; o‘

(iii)  security documents referred to in Section 1.l}(c); and

Gv) cettified resolutions of Buyer's Boaid| of Directors
suthorizing consummation of the trantactions contemplated by this;Agréement.

2. REPRESENTATIONS AND WARRANTIES OF SELLER. As a
material inducement to Buyer to enter into and perform its obligatidns under this
Agreement, Scller hereby represents and warrants to Buyer that:

2.1 Authorizations; Enforceabllity of Agreement. Seller fhas full right,
power and capacity to enter into this Agreement and to carry out the transactions
contemplated hereby; the execution, delivery and performance of this Agréement and the
consummation of the transactions contemplated hereby have been duly authorized by all
requisite action of the Board of Directors of Scller; and this Ageement!_has been duly
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executed and delivered by Seller. This Agreement is a legal, valid and b%:dmg obligation
of Seller.

22 Tide to the Property. On May 1, 1997, Scller purc the Property
from ARP, pursuant to a Bill of Salc, a copy of which is attached to Agreement as

Exhibit C. Qu the Closing Date, Seller will transfer to Buyer all of it{ right, titie and
interest in the Property.

2.3 No other Agreements to Sell the Property. Other than|pursuant to and
contemplated by this Agreement, Seller bas no legal obligation, ebsolute ¢r contingent, to
any person or firm, other than Buyer, to transfer, sell or encumber in pny manner the
Property or any interest therein or {o enter into any agreement with thereto; since
May 1, 1997 Seller has not taken any action which would create any liens] loans, licenses,
covenants, conditions, defects, restrictiqns, encroachments, limitations, ity interests,
encumbrances or any claims whatsoever.

24  Consents. Scller is not required to obtain any consept, approval or
authorization of or to make any declaration of filing with, any govemnmental authority as
a condition precedent to the valid execution, delivery and performance of this Agreement.

3. REPRESENTATIONS AND WARRANTIES OF BUYER. Buyer

represents and warrants as follows:

31  Authorization, Enforceability of Agreement. Buyer has the full right,
power and capacity to enter into this Agreement and to carry out transactions
contemplated hercby; the execution, delivery and performance of this ent and the
consummation of the transactions contemplated hereby have been duly atthorized by all
requisite action of the Board of Dircctors of Buyer; and this Agreement has been duly

execuied and .delivered by Buyer. This Agreement is the legal, valid and binding
obligation of Buyer.

32 Consent. Buyer is not required to obtain any cons _t,,‘apymval or
authorization of, or 1o make any declaration or filing with, any govemine "tal i

4. COVENANTS OF SELLER PRIOR TO CLOSING. Saller agrees that
from the date hereof to the Closing Date. Seller shall use its best efforts, 'ﬂmux. aking
any commitmeants on behalf of Buyer, to preserve and protect the Pro; i and shall not
negotiate, agree to or sell, transfer, assign or otherwise encumber the Proj

5. CONDITIONS PRECEDENT TO OBLIGATIONS OF|BUYER. The
obligation of Buyer to consummate the transactions contemplated by thi4 Agreement is
subject, at Buyer’s option, to the satisfaction, unless otherwise specified, a or prior to the
Closing, of each of the following conditions: !
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5.1  Representations and Warranties. All representations warranties of
Scller contained in this Agreement shall be truc and correct in all respects, at and as of the
Closing as though made at and as of such time and Seller shall have performed, satisfied
and complied in all respects with all covenants, agreements and all condiions required by
this Agreement to be performed, complied with, or satisfed by Seller ¢n or before the
Closing.

52  Absence of Litigation. To the best of Seller’s knowl on the Closing
Date, no action, suit or other proceeding, or injunction or final judgment relating thereto,
shall be threatened or be pending before any court or any governmental bgdy or authority,
in which it is sought to restrain or prohibit or to obtain damages o1 other relief in
connection with this Agreement or the consummation of the transactions contemplated
hereby and no investigation that might result in any such suit, action or proceeding shall
be pending or threatened. )

s.3  Condition of Property. To the best of Seller's knowledge, since the date -
of this Agreement, the Property shail not have been affected in a way whith has or would
dxmmxsh the value of the Property.

54  Deliverles at Closing. Buyer shall have received at Cl!)sing the other
documents, agrecments and certificates in form and substance satisfaftory to Buyer
referred to in Section 1.2(b).

6. CONDITION PRECEDENT TO OBLIGATIONS OﬂSELLEK The
obligation of Seller to consummate the transactions contemplated by Agreement is

subject, at Seller’s option, to the satisfaction at or prior to the Closmg,\ of each of the
following conditions:

6.1 Representaﬁons and Warranties. All representations
Buyer contained in this Agreement shallbetrueandcomc_tinal! spects
the Closing as though made at and as of such time and Bu
 satisfied and complied in all respects with all covenans, agreemet ’ '
reqmred by this Agreement to be pert'ormed, oomphed with, or satisfied | y Buya on or
before the Closing. ]

62  Absence of Lidgation. On the Closing Date, no action] suit or other
proceeding, or injunction or final judgment relating thereto, shall be thieatened or be
pending before any court or any governmental body or authority, in whicH it is sought to
restrain or prohibit or to obtain damages or other relief in connection with this Agreement

_ or the consummation of the transactions contemplated hereby and no investigation that
* might result in any such suit, action or proceeding shall be pending or ened.
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6.3  Deliveries at Closing. Seller shall have received at Clo\:mg the amount

referred to in Section 1.1(b), the Note and appropriate security documerits referred o in
Section 1.2(c) hereof.

1. INDEMNIFICATION. Buyer covenants ' and
defend, protect and hold harmless Seller and its officers, 15, cmployees,
stockholders, assigns, successors and affiliates (individually, the ified Party” end
collectively, the “Indemnified Parties™) from, against and in respect gf all liabilities,
losses, claims, damages, punitive damages, causcs of actions, lawsuits, administrative
proceedings (including informal proceedings), investigations, augi
assessments, adjustments, judgments, seftiement payments, deficiencics,
interest (including interest from the date of such damages) and costs and expenses
(including, without Limitation, reasonable attorneys® fees and disb ents of every
kind, nature and description) [collectively, “Damages™] suffered, ined, incurred or
paid by the Indemnified Parties, in any action or proceeding between thi Seller and the
Indemnified Parties or between the Indemmified Partics and a thind l, in connection
with, resulting from or arising out of, directly or indirectly: (2) any|breach of any
representation or warranty of the Seller set forth in this Agrecment or|any certificate,
document or instrument delivered by or on behalf of the Seller in conneéction herewith;
(b) any unonfulfillment of any covenant or agreement on the part of Seller in this
Agreement; and (c) any and all Damages incident to any of the forcgoing or to the
enforcement of this Section 7.

to indemmify,

8.  MISCELLANEOUS

Closing: (a) by mutual consent of Seller and Buyer; (b) by either Seller of Buyer if there
has been a breach of a representation, warranty or covenant set forth in this Agrecment on
the part of the diher party, which breach has not been cured; or {(c) by pathcr Buyer or
Seller if the Closing shall not have occurred by May 8, 1998; provided no party shall
be entitled to terminate this Agreement purspant to this Subsection (c) lif such party’s
conduct or failure to act has prevented the Closing from having oceurred. -

81 Termination. This Agreement may be terminated aﬁ# prior to the

82  Sales, Use and Transfer Taxes. All spplicable State and local siles, use
and transfer taxes, filing and recording fees and all other similar expenses payable in
connection with the transaction contemplated by this Agreement shall be paid by Buyer,

cxcept that Seller shall be responsible for the costs of recording the mortgagc and any
other security instruments.

i
83  Survival of Representations. The represcutations and w4rranties of the
parties contained in this Agreement shall survive the Closing Date and expire May
31, 1999.

1
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8.4  Further Assurances. At any time afier the Closing, Sellt
acknowledge and deliver any further deeds, assignments, convey:
sssurances, documents and instruments of transfer, reasonably mqu‘cst
shall take any other action consistent with the terms of this A
msannbly be mqmsted by Buyer for the purpose of assxgnng, erring, granting,

and other

85 Notices. All notices, consents or other communicatigns shall be in ,
writing and shall be deemed to have been duly given when delivered personally or by B
messenger or when mailed by mglstcred or certified mail, return ‘
postage prepaid, or when received via telecopy, telex or other electranic fransmission, in

to this Agreement.

8.6 Successors and Assigns; Assignments. All covenants promises and
agrecments by the parties contained in this Agreement shall be binding! upon and shall
inure to the benefit of the successors and assigns of the parties; Buyer may assign this
Agreement and its rights and obligations hereunder, upon prior notice to Seller, but such
assignment shall not relieve Buyer of its obligations hereunder and in the event of such
assignment, Buyer shall guarantee payment of the Note.

8.7 Entire Agreement. This Agreement and the instrumentsito be delivered
i by the partics pursuant to the provisions hereof coustitute the entire agréement between
: the parties. ‘

8.8 Applicable Law. This Agreement shall be governed and [controlled as to
validity, enforcement, interpretation, construction, effect and in all other|respects by the
internal laws of the State of Pennsylvania epplicable to contracts made in

89 Binding Effect; Benefit. This Agre¢ment shall insure to th
be binding upon the hereto, und their successors aid permitted aski
in this Agreement,: ‘express or implied, is intended to confer on any persoh other than the
parties hereto, and their respective successors and permitted assigns any rights, remedies,
obligations or liabilities under or by reason of this Agreement. ‘

810  Amendments, This Agreement shall not be modified or amended

except pursuant to an instrument in writing exccuted and delivered on bghalf of each of .
the parties hereto. ) !

8.11 Headings. The headings contained in this Agreement are &r convenience
of reference only and shall not affect the meaning or intespretation of this Agreement.




8.12 Counterparts. This Agreement may be executed in multig
cach of which shall be deemed to be an original; and all snch counterparts
one instrument.

IN WITNESS WHEREOF, the undersigned parties have caused
to be duly exectited as of the date first above written.

PROLINE/ZVAI/CES, .
By: C

le counterparts,
shall constitute

this Agreement

Christian C. Fatls, Preside

KOVALCHIK CORPORATION
\

lAAA‘A( AU

a

}valchik, Presidens |

- with ARP leasing certain propeity_fro upon which a portion of
situated, do hereby consent to the execution of the foregoing Asset Pur
and consummation of the transactions contemplated thereunder and do hef
relinquish any and all rights either may have in and to the Property, ¢©
understood and agreed that ProLine Services, Inc. may not scll that
Property subject to the lease of Clifton Steel, Inc. until the expiration of suf

ALLEGHENY RAILROAD
PROPERTIES, INC.

By:

Name:
Title: President

CLIFTON STEEL, INC.

By:

Bill Naides

upon which

Agreement
e Property is
ase Agreement
reby waive and
xcept that it is
portion of the
th lease.
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EXHIBIT A
DESCRIPTION OF ALL RAILROAD TRACK

10.5 +/- miles of railroad track and trackage including railroad ties, switches, fiogs, tie
plates, and related material located in McKees Rocks and Stowe To on the former
Pittsburgh & Lake Eric rail yard site. Said railroad trackage includes all failroad trackage
purchased by Sclier from Allegheny Raitroad Propesties, Inc. 8 McKees Rocks and

Stowe Township.
EXHIBIT B
DESCRIPTION OF RAILROAD TRACK TO BE SOLD 10
A=K RAILROAD MATERIALS, INC,

S +/- miles of railroad track and trackage including railroad ties, swilches, frogs, tic
~ plates, and related material located predominately in Stowe Township Fnd partially in
. McKees Rocks on the former Pittsburgh & Lake Erie rail yard site.
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BILL OF SALE

KOVALCHICK CORPORATION (“Scller‘”),A a P;nnsylvania corporation having
offices at 1060 Wayne Avenue, Indiana, PA 15701, doces hereby transfer, assign and sell
to PROLINE RAILROAD TRACK CO. (“Buyer™), a Pennsylvania corporation havi_ng ‘
offices at 100 Bradley Street, McKees Rocké, PA 15136, all of its 'right, title and interest
in certain railroad trackage situated in McKees Rocks Borough and Stowe Rocks
Township in Allegheny County, PA and more particularly ?lescﬁbed in Exhibit A and thé
map Exhibit A-1 attached hereto, being the same property purchased by Seller from
Allegheny Railroad Properties, Inc. (“ARP”) on May 1, 1997 and described on thé map
dated May 1, 1997 and attached to a Bill of Sale dated on the same date between Seller
A and ARP (the “Property”) which is the same map as is attached hereto as Exhibit A-1.

I This Bill of Sale is executed and delivered pursuant to the Asset Purchase
Agreement between Seller and ProLine Services, Inc. (“ProLine”), 2 Pennsylvania
.corporation, April 21, 1998 (the “Agreement”), and the assignment of all of ProLine?s :

right, title and interest in the Agreement to Buyer pursuant to an Assignmient dat 6d May

8, 1998 and is subject to all of the terms and conditions of those documents.
“In consideration of the aforesaid and pursuant to the terms of the documents,

Buyer hereby satisfies the total consideration of Three Hundred Twenty Five ($325,000)

Dollars as follows:




(2)  The sum of Ten Thousand ($10,000) Dollars previously paid by
ProLine to Seller, receipt of which is hereby acknowledged by Scllér;

(b)  The sum of Two Hundred Ninety Thousand ($290,000) Dollars by
wire transfer of funds on the date hereof, receipt of w\hich is hereby acknowledged by
Seller; and

(c)  Secured Promissory Judgment Note in the amount of Twenty-Five
($25,000) Dollars made payable by Buyer and ProLine to Seller and duly executed by
Buyer and ProLine. |

. IN'WITNESS WHEREOF, Seller has executed this Bill of Sale this 8th day of

May, 1998.
KOYALCHICK CORPORATION
Jog Kovalchick, President




EXHIBIT A
10.5+/- miles of railroad track and trackage including railroad ties, switches, frogs, tie
pl;ttes, and mlmd material located in McKees Rocks and Stowe Township on the form
Pittsburgh & Lake Erie rail yard site. Said railroad trackage includes all railroad trackage

purchased by Seller from Allegheny Railroad Properties, Inc, at McKees Rocks and

Stowe Township.




EXHIBIT A-1

(Map to be Attached)
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Hearing Date: Only if objections received
Objections and/or Bids Due: June 10, 1999 at 4:00 p.m.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:
PITTSBURGH & LAKE ERIE : Case No. 96-406 (MFW)
PRQOPERTIES, INC,, :
: Chapter 11
Debtor.
NOTICE OF MOTION FOR AN ORDER AUTHORIZING DEBTOR
TO (i) SELL. A NOTE AND MORTGAGE ON CERTAIN REAL PROPERTY FREE AND
CLEAR OF LIENS; (ii) TRANSFER THE NOTE AND MORTGAGE FREE OF ANY
TRANSFER OR STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c);
AND (iii) MAKE DIRECT PAYMENT OF NET SALE PROCEEDS
PLEASE TAKE NOTICE that on May 20, 1999, Pittsburgh & Lake Erie Properties, Inc.,

Debtor-in-Possession ("Debtor") filed a Motion for an Order Authorizing Debtor To (i) Assign its
Note and Mortgage on Certain Real Property Free and Clear of Liens; (ii) Transfer The Note and
Mortgage Free of Any Transfer or Stamp Tax Pursuant to 11 U.S.C. § 1146(c); And (iii) Make
Direct Payment of Net Sale Proceeds (the “Motion™), a copy of which may be obtained from the
undersigned if not enclosed herewith.

Your rights may be affected. You should read these papers carefully and discuss them

with your attorney, if you have one in this bankruptcy case. (If you do not have an attorney,

you may wish to consult one.)

If you do not want the Court to approve the sale sought in the Motion and the other relief
sought therein, or if you want the Court to consider your views on the Motion, then on or before
June 10, 1999 at 4:00 p.m. Eastern Time, you or your attorney must:

1) File with the Court a written objection, explaining your position and the legal and

factual basis therefor, at:



Bankruptcy Court Clerk's Office
824 Market Street, 5th Floor
Wilmington, DE 19801
(If you mail your objection to the Court for filing, you must mail it early enough so the
Court will receive it on or before the date stated above);
(1) deliver a copy of the objection by the same time to:
Stephen W. Spence, Esquire
Phillips, Goldman & Spence, P.A.
1200 North Broom Street
Wilmington, DE 19806; and
(iii) A hearing on this matter will only be scheduled if objections are timely filed and
received.
If you or your attorney do not take these steps, the Court may decide that you do not
oppose the relief sought in the Motion and may enter an order granting that relief.
PLEASE TAKE FURTHER NOTICE that the property subject to the Motion and the
proposed terms of sale are set forth below:
PROPERTY TO BE ASSIGNED AND SOLD:
$1.2 Million Note and Mortgage of Allegheny Railroad Properties, Inc., held by the
Debtor on the “McKees Rocks Parcel” formerly owned by the Debtor (hereinafter the
“Note and Mortgage”), copies of which are attached as Exhibit “A” to the Motion.
TERMS: Price of $950,000,00 payable in cash; subject to the terms and conditions of the
Agreement of Purchase and Sale (the “Agreement”), a copy of which is attached as
Exhibit “B” to the Motion.
BUYERS: MARIAH VENTURE CAPITAL & CONSULTING, CO., the (“Buyers™)
CLOSING: On or before June 14, 1999 at 5:00 p.m.
PLEASE TAKE FURTHER NOTICE that parties interested in submitting a corpeting bid

for the mortgage and note must comply with the following procedures (the "Bid Procedures™):



—
® o

a. Written bids a minimum amount of 5% greater than the Purchase Price, on terms
reasonably similar to the Agreement (including an all-cash purchase price), will be
accepted by the Debtor's undersigned counsel until expiration of the deadline to
object to the proposed sale;

b. All bids must be accompanied by a deposit of no less than 5% of the proposed
purchase price (certified check or wire transfer of immediately available funds).
Such funds will be returncd to the unsuccessful bidders and held as a deposit from
the successful bidder, if any;

c. Reasonable access will be granted to enable interested bidders to perform reasonable
due diligence with respect to the Note and Mortgage;

d. All bidders will be deemed to have consented to their bids being admitted into
evidence and to review by the Court;

e. If a qualifying competing bid is received the Debtor’s counsel will notify the Buyer
and both the original Buyer and any competing bidders will be given one additional
opportunity to increase their bids by submitting a revised sealed bid within 48 hours

of telephone notification by Debtor’s counsel; and




f, Prior to the date fixed for the Court's consideration of the proposed sale order, the
Debtor will file an affidavit with the Court with copies to the Purchaser, the bidders,
if any, and the Office of the United States Trustee setting forth the highest or best
offer for the Property and the party to whom the Debtor intends to seek approval of

the Court to sell the Note and Mortgage.

PHILLIPS, GOLDMAN & SPENCE, P.A.
1200 North Broom Street

Wilmington, DE 19806

(302) 655-4200

Attorneys for the Debtor

Dated: May 20, 1999




Hearing Date: Only if objections received
Objections/Bids Due: June 10, 1999 at 4:00 p.m.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:
PITTSBURGH & LAKE ERIE : Case No. 96-406 (MFW)
PROPERTIES, INC., :
Chapter 11
Debtor.
MOTION FOR AN ORDER AUTHORIZING DEBTOR TO

(i)ASSIGN A MORTGAGE AND NOTE ON CERTAIN REAL PROPERTY
FREE AND CLEAR OF LIENS; (ii) TRANSFER THE MORTGAGE AND NOTE FREE

OF ANY TRANSFER OR STAMP TAX PURSUANT TO 11 U.S.C. §1146(c);

AND (iii) MAKE DIRECT PAYMENT OF NET SALE PROCEEDS

Pittsburgh & Lake Erie Properties, Inc., debtor and debtor-in-possession ("Debtor"), by and
through its undersigned counsel, moves this Honorable Court for an order pursuant to 11 U.S.C. §§
363(f), 365, and 1146(c) authorizing the Debtor to (i) Assign its Note and Mortgage encumbering
real property referred to as the former “McKees Rocks” property (defined at length herein), free and
clear of all liens, encumbrances, claims and interests to Mariah Venturc Capital and Consulting, Inc.,
or its permitted assigns (the “Buyer”); (ii) transfer the Note and Mortgage it holds on the McKees
Rocks property free of any transfer or stamp tax pursuant to 11 U.S.C. § 1146(c); and (iii) make
direct payment of net sale proceeds to pre-petition secured creditor (the "Motion"). In support of
"~ this Motion, the Debtor respectfully represents as follows:

Background

1. On March 22, 1996, (the "Petition Date"), the Debtor filed its voluntary petition for

relief under Chapter 11 of the Code. Since the Petition Date, the Debtor has remained in possession

of its assets and has continued to operate and manage its business as a debtor-in-possession pursuant

to Sections 1107 and 1108 of the Code.



2. No official committee, trustee or examiner has been appointed in this case.

3. This Court has Jjurisdiction over the subject matter of this motion pursuant to 28
U.S.C. §§ 157 and 1334‘ The statutory predicates for relief are 11 U.S.C. §§ 105(a), 363 and
1146(c). Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. The subject matter
of this motion is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).

4, The Debtor is a Delaware corporation headquartered in Pittsburgh, Pennsylvania. The
Debtor’s predecessor was the Pittsburgh and Lake Erie Railroad Company (the “Railroad™). The
Railroad was founded over 100 years ago, and for much of its existence operated without a losing
year. In the 1970'5 and 1980's, however, the Railroad invested heavily in new rolling stock, not long
before the collapse of Pittsburgh’s steel industry which decimated the market for the type of rail
hauling the Railroad depended upon. ‘The effects of rail deregulation under the Staggers Act
compounded the Railroad’s decline.

S. The persistent downturn in rail usage and labor problems ultimately forced the
Railroad to exit the railroad business. This was accomplished through a series of transactions in
1991 and 1992 in which the Railroad sold its track and rail operations to CSX Corporation. To
reflect its total cessation of business as a railroad under Interstate Commerce Commission (the
“ICC”, succeeded by the Surface Transportation Board) regulations and the Interstate Commerce
Act, the Railroad changed its name to Pittsburgh & Lake Erie Properties, Inc. on July 2, 1993,

6. The Debtor’s business operations are currently limited to managing and arranging for
the orderly disposition of its real and personal property holdings. Its real estate consists of
numerous parcels of heavy industrial and commercial property in western Pennsylvania and Chio.

7. On April 2, 1997, this Court entered an Order under 11 U.S.C. §§363(b) and (f) and
365 Authorizing Debtor to (i) Sell McKees Rocks Property Free and Clear of Liens; (i1) Transfer

2



Said Property Free of Any Transfer of Stamp Tax Pursuant to 11 U.S.C. §1146(c); (iii) Make Direct
Payment of Net Sale Proceeds to Pre-Petition Secured Creditor; and (iv) Assume and Assign Related
Leases (the “Order”).

8. Pursuant to the Order, on April 22, 1997, the Debtor sold the property to Allegheny
Railroad Properties, Inc. (Allegheny”) and received $1.2 million secured by a first Mortgage
(hereinafter the “Note and/or the Mortgage”) copies of which attached hereto as Exhibit “A”. The
Note has a maturity date of June 10, 1999. Allegheny has defaulted on the Note and Mortgage. The
Debtor does not believe that the borrower will be able to pay the Note in full by the maturity date.
The Debtor wishes to assign and sell the Note and Mortgage to the Buyer.

Description of McKees Rocks and The_ Agreement

9. The McKees Rocks Property comprises approximately 105 acres and is made up of two
parcels in McKees Rocks Borough and Stowe Township in Allegheny County, Pennsylvania. The
property is located six miles west of Pittsburgh. The property is zoned for commercial usage, but
abuts residential areas that are economically distressed, with a housing project on one side and an
older neighborhood on the other.

10. Historically, the Debtor operated a large switching yard and had substantial refueling,
maintenance and warehousing facilities in operation at the McKees Rocks Property. Specifically,
the Debtor had operated a fueling facility for diesel locomotives and stored diesel fuel in above-
ground tanks on the property. The Debtor also operated a rou./mdhouse, a machine and erecting shop,
a boiler and tank shop, a diesel shop, a lacquer shop, a freight car shop, an upholstering shop, a paint
shop, car cleaning facilities, a woodworking shop and lumber storage facilities, and facilities for
storing paints and other solvents. CSX declined to purchase the McKees Rocks Property when it
purchased the Debtor’s rail operations in 1991 and 1992. Today there remain nine brick structures
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of various sizes. Two above-ground fuel storage tanks have been removed from the site but four
below-ground fuel storage tanks may still be located on the site.

11. As aresult of the lengthy history of heavy industrial use, the McKees Rocks Property
had suffered environmental contamination that has required remediation. Certain relevant
remediation requirements have been set forth in the Consent Order and Adjudication entered into
between the Debtor and the Commonwealth of Pennsylvania, Department of Environmental
Resources (“PADER"), dated June 7, 1995 (the “Consent Order”). The Consent Order required soil
and groundwater remediation. Depending upon the intended end use of the McKees Rocks Property,
the costs to comply with the Consent Order and other remediation that would be required may run
into the hundreds of thousands of dollars. Since 1992, the Debtor has spent approximately $100,000
on design and site remediation.

12. Prior to the Petition Date, in an effort to generate cash flow and to obtain purchasers
for the McKees Rocks Property, the Debtor had entered into several lease; (the “Leases”) that were
unexpired on the Petition Date and contain purchase options. Despite the cash flow from the Leases
prior to the sale to Allegheny, the Debtor was still burdened with over $40,000 per year in property
taxes for the McKees Rocks Property. The total of the rent payments being made to the Debtor prior °
to the sale to Allegheny at the McKees Rocks Property was about $9,800 per month. Since the sale,
the Debtor’s information concerning Allegheny’s activities is sketchy, but Allegheny has‘ not béen
able to pay the real estate taxes on time and this failure is a default under the terms of the Mortgage.
Further, the Debtor’s management is not confident that Allegheny will be able to pay the Note when
due. Finally, the Debtor does not wish to go through the expense of a foreclosure proceeding if it
doesn’t have to. The Buyer is willing to assume all of these risks and have those rights in exchange

for a cash payment of $950,000.00.



13. In light of Allegheny’s default, the Debtor wants to dispose of the McKees Rocks
Property Note and Mortgage. The offer of Mariah Venture Capital & Consulting Company is the
first serious bidder for the property since Allegheny’s default. MVC has agreed to purchase the Note
and Mortgage understanding the condition of the McKees Rocks Property. The proposed sale
transaction has been reduced to writing in the Agreement of Purchase and Sale (the “Agreement™)
attached hereto as Exhibit “B”. The principal conditions to the Buyers’ purchase pbligation under
the Agrecment include (i) approval of the United States Bankruptcy Court of this sale; and (ii) that
the mortgage remains unsatisfied by Allegheny Railroad Properties, Inc., at the time of closing. The
foregoing is only a summary of the Agreement, and the Agreement itself should be consulted for an
understanding of all of its terms.

The Proposed Sale Was Negotiated in Good Faith,
and Represents a Fair Price

14. By this Motion, the Debtor seeks authority to sell the Note and Mortgage to the listed
Buyers. In the Debtor’s view, the proposed sale of the Note and Mortgage represents the best
transaction obtainable.

15.  Four tests must be satisfied for this Court to approve the sales requested herein under
Section 363 of the Code: (i) the "sound business purpose” test, (ii) the requirement of a fair and
reasonable price, (iii) the "good faith" test, and (iv) adequate notice. Inre Lionel Corp;, 722 F.2d
1063 (2d Cir. -1983) (setting forth the "sound business purpose" test); Abbotts Dairies of
Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986) (adopting the Lionel standard and adding the "good
faith" requirement); ar:1d In re Delaware & Hudson Ry. Co., 124 B.R. 169 (D. Del. 1991) (adopting

Lionel in this District).



A Sound Business Purpose Exists
for_ the Sale of the Property

16. The Debtor's proposed sale of the Note and Mortgage reflects sound business
purpose. The Debtor’s current operations are focused solely on managing its properties and its
leases to various firms, and working to obtain sale transactions of such properties. The Debtor’s
goal is to file a chapter 11 liquidating plan. The cash sale of thc Note and Mortgage will
substantially improve its cash position and should allow it to filc its plan and disclosure
statement after completing the salc.

17. The general oversight of a defaulted Note and Mortgage represents a significant
burden upon the estate. Therefore, an expedient sale of the Note and Mortgage is in the best
interest of this estate. In the excrcisc of the Debtor’s reasoncd business judgment, the proposed
transaction is the best available alternative.

18. The Debtor firmly believes that the consideration to be paid by the Buyer reflects the
highest and best offer obtainable. The Debtor submits that this price is at or above the fair market
- value of the Note and Mortgage.

19. Prior to the purchase of the McKees Rocks Property by Allegheny, the availability
of the McKees Rocks Property for prospective buyers had been widely promoted for years to the
geﬁeml public and to industries or other prospects likely to be interested. The Debtor firmly believes
that it would be difficult and highly unlikely to obtain a higher sales price or more favorable terms
for the purchase of the Note and Mortgage than that being offered. However, the Debtor will give
interested parties an opportunity to submit "higher and better" offers in its form of notice, of which

it has sought court approval. The notice of this Motion to be mailed to all parties in interest provides



that the Debtor will accept "higher and better offers" up to and including the objection deadline to
this Motion, subject to certain bid procedures (the “Bid Procedures”).

The Transaction Has Been
Negotiated In Good Faith

20.  The parties' negotiations in this transaction involved significant give and take on the
material transactional terms. Price and other terms have been negotiated at arms length.
Accordingly, the Debtor submits that the Agreement between the Buyer and the Debtor reflects a
transaction negotiated at arms' length.

21.  The Buyer is neither an "affiliate" nor "insider" of the Debtor under Section 101 of
the Code. The Buyer has disclosed that one of its principals is a 15% stockholder in Allegheny. The
Buyer is purchasing the Note and Mortgage in good faith, pursuant to which they are entitled to the
protections of Section 363(m) of the Code. Accordingly, the Debtor requests that any order granted
upon this Motion provide that the non-finality of the order shall not be a basis for delaying closing
of the sale of the Note and Mortgage.

Notice_is. Sufficient for the Requested Sales

22. The Debtor has given twenty (20) days' notice of this Sale Motion to all creditors; the
United States Trustee; Allegheny Railroad Property, Inc., and; all persons claiming an interest in the
property; - all persons requesting notice pursuant to Fed. R. Bankr. P. 2002. All interested parties
have therefore been given proper notice of the proposed sale and of the objection deadline.

Sale Free and Clear Of All Liens,
Encumbrances, Claims And Interes¢s Is Justified

23. Under the proposed agreement, the Debtor is obligated to provide the Buyer with
clear title to he Note and Mortgage free and clear of liens, encumbrances, claims and interests.

Accordingly, the Debtor further requests an order authorizing it to consummate the sale to the Buyer
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free and clear of all liens, encumbrances, claims and interests, with all liens, encumbrances, claims
and interests attaching to the ptocecds after selling expenses in the order of their priority under non-
bankruptcy law. The Debtor further seeks authority to pay a portion of the proceeds after settlement
costs to its pre-petition secured lender.

24.  Forthis Court to enter an order authorizing the sale of the Note and Mortgage on the
McKees Rocks property free and clear of liens, encumbrances, interests or claims asserted by any
particular person, onc of the following conditions must be satisfied:

) applicable non-bankruptcy law permits sale of such property
free and clear of such interests;

) such entity consents;
3) such interest is a lien and a price at which such property is to
be sold is greater than the aggregate value of all liens on such

. property; or

4) such entity could bc compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.C. § 363(f). In the event that lienholders on the property or alleged lienholders do not
consent under section 363(f)(2), they could be compelled, in a legal or equitable proceeding such as
a plan cramdown, to accept money satisfactions of their interests, thereby satisfying section
363(f)(4). At apublic sale of the property, under applicable non-bankruptcy law, the sale would take
place free and clear of such interests. Accordingly, section 363(f)(1) is also satisfied.

The Debtor's Pre-Petition Creditors
Asserting Interests In the Property

25.  The Debtor is party to a Master Agreement Regarding the Restructuring of the

Obligations of the Pittsburgh and Lake Erie Railroad Company (the “Restructuring Agreement”),



dated as of M<ay 1, 1985. The Restructuring Agreement, as amended from time to time, has been in
effect through the Petition Date.

26. As is more fully set forth in the Final Order Providing for Use of Cash Collateral and
Providing Adequate Protection (the "Cash Collateral Order"), entered by this Court on May 3, 1996
(Docket No. 27), and as amended from time to time, the Restructuring Agreement of May 1, 1985
was entered info by the Debtor, Shawmut Bank, N.A. (whose successor is State Street Bank and
Trust Company, which succecded Fleet Bank, the "Security Trustee") and certain secured lenders
and certain other parties. The secured lenders, as specified more particularly in the Restructuring
Agreement, are referred to as the "Secured Lenders". The Restructuring Agreement, and all related
documents establishing the rights and interests of the Security Trustee and the Secured Lenders
(collectively, the "Loan Documents"}, evidence the Debtor's pre-petition obligations to the Secured
Lenders. The Debtor’s obligations set forth in the Loan Documents represent all of the Debtor’s
consensual secured debt on the Petition Date.

27.  As of the Petition Date, the aggregate principal amount of the Pre-Petition
Obligations was approximately $21,076,606.77, plus accrued and unpaid interest as of the Petition
Date, plus the reasonable costs and fees of the Security Trustee and the Secured Lenders due
pursuant to the Loan Documents. The total claim of the Security Trustee on the Petition Date was
$67,157,356.

28. The Security Trustee and the Secured Lenders have valid, duly perfected, unavoidable
liens upon and security interests in substantially all of the Debtor's real and personal property and

in all proceeds and products thereof (collectively, the "Collateral").



Direct Payments To The Security Trustee
From Sale Proceeds Are Appropriate

29.  The Debtor requests authority to pay sales proceeds net of settlement costs, directly
to the Security Trustee in accordance with the terms of the Cash Collateral Order (and any extension
thereof) and the Master Agreement. The Cash Collateral Order confirms the liens of the Security
Trustee. It further provides a mechanism requiring that 75% of net sale proceeds from the Collateral
be paid directly to the Security Trustee as adequate protection. The Debtor is permitted to use the
remaining 25% of cash collateral to the extent nceded to fund operations.

The Transfer Tax/Stamp Exemption of
11 U.S.C. § 1146(c) is Warranted

30. The Debtor is preparing a Chapter 11 plan (together with a disclosure statement)
which will provide for prompt payment of allowed administrative and allowed secured claims and
perhaps some portion of allowed unsecured claims against the estate.

31.  This Court is authorized to grant a request for the transfer tax exemption of Section
1146(c) of the Code. Exemption from the transfer tax ordinarily payable on sales of this type
benefits the creditors of this estate when the transfer is clearly in contemplation of confirmation of
aplan. The savings provided for in Section 1146(c) may be a significant source of payment for the
unsecured creditors and for payment of other allowed claims.

WHEREFORE, the Debtor respectfully requests that this Court enter an order (i)
authorizing the sale of the Note and Mortgage on the McKees Rocks property free and clear of all
liens, encumbrances, claims and interests, with all liens, encumbrances, claims and interests
attaching to the proceeds in order of their priority under applicable nonbankruptcy law; (i1)
authorizing transfer of the Note and Mortgage on the McKees Rocks property free of any transfer
or stamp tax in accordance with 11 U.S.C. § 1146(c); (iii) authorizing direct payment of net sale
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proceeds to the Security Trustee in accordance with the Cash Collateral Order; and (iv) granting such

other and further relief as is just and proper.

\ e, Esquire (#2033)
Kathleen P. Makowski, Esquire (#3648)
PHILLIPS, GOLDMAN & SPENCE, P.A.
1200 North Broom Street

Wilmington, DE 19806

(302) 655-4200

Attorneys for the Debtor

Dated: May 20, 1999

LOKPMIPLEXNX\SALE?. MOT ] ]
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Guguobit Indgment Note

$1,200,000.00 ag_@_gi, 1997

For value received, ALLEGHENY RAILROAD PROPERTIES, INC., a Pennsylvania
Corporation, (hereinafter the UNDERSIGNED), promises to pay to the order of:

PITTSBURGH & LAKE ERIE PROPERTIES, INC.
Suite 780, Commerce Court

Four Station Square

Pittsburgh, PA 15219

(hereinafter the “LENDER?®), the principal sum of One Million Two Hundred Thousand
Dollars ($1,200.000.00) to be paid in twenty four (24) monthly instaliment payments of
rincipal of Five Thousand Dollars ($5,000.00) each, beginning on the tenth day of
, 1997, and continuing on the same day of each month thereafter to and
10, 1999 when the then outstanding principal balance tagether with
interast (calculatad at the rate of seven (7%) percent per annum on the
outstanding principal balance) shall be paid in full.

Prepayment: UNDERSIGNED has the right to make payments of principal at any time
before they are due (hereinafter called *“PREPAYMENT"), provided that UNDERSIGNED
gives the LENDER ten (10) days written notice of such PREPAYMENT.

Further, the UNDERSIGNED shall have the right to transfer, sell and convey from
3 ) jer [ by the

tho total consideration to be paid by the buyor less Mortgagor's share of transfer taxes,
reaity tax prorations, title and legal fees, and brokerage commissions, if any). Within ten
(10) days of the UNDERSIGNED providing the LENDER with a written notice, LENDER
shall deliver into escrow with the designated closing officer its Partial Release of Mortgage
duly executed, together with authorizing said closing officer to deliver and record said
Partial Release upon payment of fifty percent (50%) of the net proceeds.

UNDERSIGNED may make full or partial PREPAYMENTS without paying any
PREPAYMENT charge. if UNDERSIGNED makes a partial PREPAYMENT, then the due
date and/or the amount of subsequent monthly payments shall be changed to reflect the
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application and cradit of such prepald amount against the monthly payments and then
against the remaining principal.

.Late Charge: In the event any instailment payment shall not be made within ten (10) days
of the dats at which it is due and payable, the UNDERSIGNED shall pay a late charge
equal to three percent (3%) of the instaliment payment then due. The payment of the late
charge shalil not waive alter, or impair any other rights or remedies LENDER may have
under this Note.

Event of Default: The following is an “Event of Default” under this Note: Failure to make
payments within thirty (30) days of when due under this Note.

Fallure to make any payment on this Note shall, at the option of the LENDER,
accelerate this Note and the full cutstanding balance of principal shall be immediately due
and payable.

Confession of Judgment: Upon the occurrence of an Event of Default, the UNDERSIGNED
hereby authorizes and empowers any ettormay of any court of record within the United
States of America, or elsewhere, to appear for the UNDERSIGNED and, with or without
deciaration filed, confess judgment or judgments against the UNDERSIGNED in favor of
the LENDER or other holder hereof, as of any term, for the above principal sum remaining
unpaigd, and any other sums due by the UNDERSIGNED pius cost of suit and an attorney’s
commission of five percent (5%) or §10,000.00 whichever is the larger amount, with
release of all errors and the right to issue execution forthwith upon default as aforesaid.
The authority and power to appear and enter judgment is not exhausted by the initial
exercise of this power and it may be exercised as often as LENDER or other holder deems
necessary and desirable. :

This Note shall be governed by the laws of the Commonwaealth of Pennsylvania.

This Note shall inure to the benefit of the LENDER, its succassors and assigns and shall
be binding upon the UNDERSIGNED, and its successors and assigns.

The UNDERSIGNED has duly executed this Note the day and year first written

above,
ATTEST: ALLEGHENY RAILROAD
PROPERTIES, INC.
gy
id G. Hall, otary Rorlald G. Hall, Preside
4/118/97
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MORTGAGE

This mortgage is made on _&&3__’_7_, 1997, between ALLEGHENY RAILROAD
PROPERTIES, INC., a Pennsylvania corporation, of 139 St. Thomas Drive, Beaver Falls, 15010,
Beaver County, Pemsylvania, called Mortgagor, and PITTSBURGH & LAKE ERIE PROPERTIES,
INC., a Delaware corporation, maintaining its office and place of business at Suite 780 Coramerce
Court, Four Station Square, Pittsburgh, 15219, Allegheny County, Pennsylvania, called Mortgagee.

WHEREAS, Mortgagor has executed and delivered to Mortgagee a certain Mortgage Note
of even date herewith, paysble to the order of Mortgagee in the principal sum of One Million Two
Hundred Thousand ($1,200,000.00) Doflars and has provided therein for payment of any additional
moneys loaned or advanced thereunder by Morigagee, together with interest thereon at the rate
provided in the note, in the manner and at the times therein set forth, and containing certain other
terms and conditions all of which are specifically incorporated by reference;

NOW, THEREFORE, Mortgagor, in consideration of the debt or principal sum and as
security for the payment of the same and interest as aforesaid, together with all other sums payable
under this mortgage or under the terms of the note, grants and conveys to Mortgagee, and its
successors and assigns, all the lot(s) or piece(s) of ground situated in McKees Rocks Borough and
Stowe Township, Allegheny County, Pennsylvania, more specifically described in Exhibit “A”
attached hereto and made a part hereof.

Together with the buildings and improvements erected thereon, the appurtenances thereunto
belonging, and the reversions, remainders, rents, issues, and profits thereof.

To have and to hold the same unto Mortgagee, and its successors and assigns forever.

Provided, however, that if Mortgagor pays to Mortgagee the debt or principal sum, including
additional loans or advances, and all other sums payable by Mortgagor to Mortgagee under this
mortgage and under the terms of the note, together with interest thereon, and keeps and performs
each of the other covenants, conditions, and agreements set forth in this mortgage, then this mortgage
and the estate hereby granted and conveyed shall become void,

Mortgagor may at any time prepay, without having to pay any premium on account thereof,
the whole or any part of the principal indebtedness secured by this mortgage, with accrued interest,
on ten (10) days’ prior written notice to Mortgagee of Mortgagor's intention so to do, and may at
any time anticipate or prepay any amortization requirements set forth in this mortgage. In
consideration of the terms and conditions of the Agreement of Sale and as set forth in the note,
Mortgagor shall have the right during the term of this mortgage to i) subdivide or otherwise partition
the real estate and other security subject to this mortgage (in which acﬁvity and process Mortgagee
agrees to cooperate by providing relevant information in its possession and in exccuting and
delivering necessary documentation); and ii) to sell and convey upon such terms and conditions as
Morigagor may negotiate with buyers such parcels or portions of property from time to time, and

41297
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shall be entitled to receive partial release(s) of this mortgage upon payment to Mortgagee of one-half
(1/2) of the Net Sale Proceeds, (defined as the total consideration to be paid by the buyer, less
Mortgagor’s share of transfer taxcs, realty tax prorations, title and legal fees, and brokerage

commissions, if any). Mortgagor shall notify Mortgagee of its intent to sell such portion(s) of the
security, in writing, tot less than thirty (30) days in advance. Mortgagee shall execute and deliver
to the closing officer/escrow agent appropriate partial releases under this mortgage with authority to
such party to defiver such releases upon recelpt of cleared funds to be paid by Mortgagee of one-haif

(1/2) of the Net Sale Proceeds.
This mortgage is executed and delivered subject to the following covenants, conditions, and
agreements: :
SECTION ONE

FUTURE ADVANCES

The note secured hereby shall evidence, and this mortgage shall cover and be security for, any
future loans or advances that may be made by Mortgages to Mortgagor at any time or times hereafter
and intended by Mortgagor and Mortgagee to be so evidenced and secured, and such loans and
advances shall be added to the principal debt.

SECTION TWO
TAXES AND ASSESSMENTS

From time to time until the debt and interest are fully paid, Mortgagor shall: (A) pay and
discharge, when and as the same become due and payable, all taxes, assessments, sewer and water
rents, and all other charges, claims, and liens assessed, levied, imposed, or created from time to time
on the mortgaged premises or any part of them that shall or might have priority in lien, payment, or
distribution to the debt secured by this mortgage; (B) pay all ground rents reserved from the
mortgaged premises and pay and discharge all mechanics’ liens that may be filed against the premises
and that shall or might have priority in lien or payment to the debt secured by this mortgage; (C) pay
and discharge any documentary stamp or other tax, including interest and penalties hereon, if any,
now or becoming payable on the note evidencing the debt secured by this mortgage; (D) provide,
renew, andkeepukvebypmngthcnecessa:ypmniumandchurgeuhmnmoh s hazard
and Jisbility insurance as Mortgages mayﬁnmumetoumerequxreﬂnme y fit:
now or to be erected on the mortgaged prémises, with loss payable claitses in favor of gor and
Mortgagee as their respective interests may appear; and (E) promptly submit to Mortgagee evidence
of the due and punctual payment of all the foregoing charges. Mortgagee may at its option require
that a sum sufficient to discharge the foregoing charges be paid in installments to Mortgages.

SECTION THREE
MAINTENANCE OF PROPERTY

Mortgagor shall maintain all buildings and improvements subject to this mortgage in as good

1397 2
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condition and repair as they are currently. Mortgagee shall have the right to mteronthe_mc_mguged
premises at any reasonable hour to inspect the order condition, and repair of the buildings and
improvements erected thereon,

SECTION FOUR
RIGHT OF MORTGAGEE TO PAY CHARGES

In the event Mortgagor neglects or refuses to pay the charges mentioned above, or fails to
maintain the buildings and improvements as stated above, Mortgagee may do so, add the cost thereof
of the principal debt secured hereby, and collect the same as & part of the principal debt.

SECTION FIVE
PRIOR LIENS

Mortgagor cavenants and agrees 0ot to create, nor permit to accrue, on all or any part of the
mortgaged premises, any debt, lien, or charge that would be prior to, or on a parity with, the lien of
this mortgage.

SECTION SIX
ACCELERATION

In case a defanlt in the payment of any installment of principal or interest pursuant to the
terms of the note continues for thirty (30) days after Mortgagee gives written notice to Mortgagor,
the entire unpaid balance of the principal sum, additional loans or advances, and all other sums paid
by Mortgagee pursuant to the terms of the note or this mortgage, together with unpaid interest
thereon, shall at the option of Mortgagee and without notice become immediately due and payable.
Foreclosure proceedings may be brought promptly on this mortgage and prosecuted to judgment,
execution, and sale for the collection of the same, together with costs of suit and attorney fees for
collection of five (5%) percent of the total indebtedness or Ten Thousand Dollars ($10,000.00),
whichever is the larger amount. Mortgagor hereby forever waives and releases all errors in the
proceedings, waives sty of execution, the right of inquisition and extension of time of payment,
agrees to condemnation of any property levied on by virtue of any such execution, and waives all
exemptions from levy and sale of any property that now is, or may be, exempted by law.

SECTION SEVEN
DEFAULT

In the event of any default under this mortgage or under the note, Mortgagor hereby
empowers any attorney of any court of record to appear for Mortgagor and for any and all parties
claiming under or through Mortgagor and to confess a judgment or series of judgments against

. Mortgagor and any such party or parties, in favor of Mortgagee, in an amicable action of ejectment
for possession of the mortgage premises and authorizes the entry of such action, confession of
Jjudgment therein for possession, and for attorney fees not to exceed Ten Thousand Dollars
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($10,000.00) Mortgagee may bring such action before or after the institution of foreclosure
proceedings on this mortgage or after judgment thereon or on the note, or after a sale of the
mortgaged premises by the sheriff. The covenants, conditions, and agreements contained in this
mortgage shall bind, and the benefits shall enure to, the parties and their respective heirs, executors,
administrators, successors, and assigns. If this mortgage is executed by more than one person, the
undertakings and liability of each shall be joint and several.

Witness the due execution hereof the day and year first above written.

ALLEGHENY RAILROAD
PROPERTIES, INC.

/) ,

President

" (Corporite Seal)

COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF AULCN )

On this, the £Z day of M___, 1997, before me, _&__2@;,_
_, the undersigned officer, personally appeared W

, who scknowledged himself 1o be the President of : foilin,

ggorila _, 8 corporation, and that he as such President, being authorized to do so,
‘exeMited th Mortgage for the putposes therein contained by signing the name of the
Corporation by himself as President.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

My commission expires: Z é ‘Z‘é

MBYI6S66PGLES
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CERTIFICATE OF RESIDENCE
1, g?agggz (; & LC—- do hereby certify that [‘t 7 4
(Sev.

precise residence is 3

Witness my hand this_22~  day of

MICHAEL A DEL!A VECCHIA
RECORDER OF DEEDS

Y1897 5

BV I 6566PGY 76



Exhibit “B”



AGREEMENT OF PURCHASE AND SALE

THIS CONTRACT is entered into as of the 20th day of April, 1999 by and between
PITTSBURGH & LAKE ERIE PROPERTIES, INC. (formerly known as Piftsburgh & Lake
Erie Railroad Company), a delaware corporation, OWNER OF RECORD or its
successors or assigns, whose address is Suite 780 Commerce Court, Four Station Square,
Pittsburgh, Pennsylvania, 15219 (hereinafter referred to as "Seller”), and Mariah Venture
Capital & Consulting, Co., a Pennsylvania corporation, whose address 98 Glenbury Street,
Pittsburgh, Pennsylvania 15234 (hereinafter referred to as "Purchaser”), upon the terms
and conditions set forth herein.

ARTICLEI

Purchase and Sale of the Property

1.1 Marigh Venture Capital & Consulting, on behalf of an undisclosed buyer, and not on
behalf of Allegheny Railroad Properties, Inc., will purchase the note and mortgage
currently between Pittsburgh & Lake Erie properties, Inc. and Allegheny Railroad
Properties, Inc. covering the property referred to as the McKees Rocks site and firther
identified in attached "Exhibit A”. Such sale is contingent upon Seller obtaining approval
of the U.S. Bankruptcy Court. Such sale is also contingent upon the mortgage remaining
unsatisfied by Allegheny Railroad Properties, Inc., at the time of closing.

ARTICLE I
Purchase Price

2.1 The purchase price for the Mortgage shall be Nine Hundred Fifly Thousand Dollars
and 00 cents. At the time of execution of this agreemment, $5,000.00 (five thousand dollars)
will be deposited with Seller's attorney in escrow as "good faith” money. This money will
be applied to the purchase price at time of closing.

ARTICLE II
Title

31 At the closing, Seller shall convey the Note and Mortgage to Purchaser.
Purchaser has been furnished with copies of existing leases between Pittsburgh & Lake
Erie Properties, Inc. and those parties renting at the site and time of mortgage's inception.
Purchaser has been made aware of the purchase options contained within such leases



®

ARTICLE IV

Closing

41 The consummation of the purchase and sale contemplated hereby (herein called the
"Closing") shall be held on or before 5:00 pm , on June 10, 1999, unless extended as
herein provided. Closing shall be held at offices to be designated by Purchaser, or at such

other time, date and place as Seller and Purchaser may agree upon in writing. The date and
hour of the Closing are herein called the "Closing Date".

ARTICLEV

5.1 Seller represents, warrants and covenants to and with Purchaser that:

a) Seller has, and will convey to Purchaser at Closing, good, marketable and
insurable title to the Note & Mortgage, firee and clear of all liens, encumbrances,
covenanis, reservations, restrictions, and any other matters affecting title, recorded and
unrecorded, except for matters which have been expressly disclosed in this Agreement.

b) No person, corporation, firm, or entity other than Purchaser has acquired or will
acquire any right, or option to acquire the Note and Mortgage, or is or will be entitled to
posession of all or any part thereof

c) Except as disclosed herein, Seller has received no notice and has no knowledge of
any governmental or judicial orders or decrees in existence, or proceedings pending or
threatened which either do or could effect the McKees Rocks Property other than
Pennsylvania Department of Environmental Resources action at EHB Docket No. 92-454-
MR (PA DEP action).

d)  Seller has received no notice and has no knowledge of any actual or threatened
full or partial condemnation of the MeKees Rocks Property.

¢) To the best of Seller's knowledge, no improvement or other structures located on
any adjoining real property encroach upon any portion of the McKees Rocks Property.




f) Except as disclosed,

To the best of Seller's knowledge, except as known to exist in connection with and
disclosed in the PA DEP action, the McKees Rocks Property is free of any flammable
explosives, underground storage tanks, radioactive materials, hazardous wastes, friable
asbestos, other materials containing asbestos, toxic substances or related materials,
including, without limitation, substances defined as "hazardous substances”, "hazardous
materials” or "toxic substances” in the Comprehansive Environmental Response,
Compensation and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et. seq.),
the hazardous materials Transportation Act (49 U.S.C. Section 1801 et. seq.), any so-
called "Superfind" or "Superlien” law or any other applicable federal, state or local law,
common law, code, rule, regulation, or ordinance, presently in effect or hereinafter enacted
(herein "Hazardous Materials”).

ARTICLE VI
Miscellaneous

6.1 Except as expressly set forth herein, any covenants, representaions and warranties of
Seller and Purchaser contained in this Contract, as well as any rights and benefits of the
other party with respect thereto, shall survive the Closing and shall not be merged into the
Closing.

6.2 Notices hereunder shall be sent by certified mail, return receipt requested, postage
prepaid, or by nationally recognized overnight courier service, addressed to Seller or
Purchaser.

6.3 Words of any gender used in this Contract shall be held and construed to include any
other gender, and words of a singular number shall be held to include the plural, and vice
versa, unless the contest requires otherwise.

64 The captions used in comection with the Articles of this Contract are for
convenience ouly and shall not be deemed to construe or to limit the meaning of the
language of this Contract.

6.5 Nothing in this Contract, express or implied, is intended to confer upon any person,
other than the parties hereto and their respective successors and assigns, any rights,
obligations or remedies under or by reason of this contract. This Contract shall be binding
upon the executors, successors or assigns of each party.

6.6  This Contract may be amended only by a written instrument executed by Seller and
Purchaser. '

6.7  This Contract shall be governed by and construed in accordance with the laws of the
Commonwealth of Pennsylvania.



6.8  This Contract may be executed in any number of counterparts, each of which shall be
an original, but all such counterparts shall construe one and the same instrument.

ARTICLE VII
Defanilt

In the event of default by Buyer, Seller may, at Seller's sole option, elect to:

a) Retain the hand money and all monies paid on account of the purchase price as
liquidated damages, in which svent the Agreement shall beooms sull and void and both
parties shall thereupon be released of all further liability hereunder. 1t ig hereby agreed
that, without resale, Seller's damages will be difficult of ascertainment and that the hand
money and all monies paid on account of the purchase price constitute a reasonable
liquidation thereof and not a penalty.

In lieu thereof, however, Seller may elect either or both of the following remedies:

(b) Apply the hand money and all monies paid on account of the purchase price towards the
purchase price and proceed with an action for specific performance;

(<) Apply said monies toward Seller’s loss on the resale of said note and mortgage and
proceed with action at law for all damages sustained by Seller;

Provided, however, that no such election of (b) or (c) shall be final or exclusive until full
satisfaction shall have been received.

In the event of default by the Seller, Buyer may, at Buyer's sole option, elect to:

(a) Waive any claim for loss of bargain; in which event Seller hereby agrees to repay the
Buyer the hand money and all monies paid on account and, in addition, reimburse Buyer for
all direct, out of pocket costs and expenses (i.e., title examination, survey and professional
fees).

In lieu thereof, however, Buyer may elect the following remedy:

(b) An action for specific performance.

Provided, however that no such election of (b) shall be final or exclusive until fill
satisfaction shall have been received.



ARTICLE VIII
Integration clanse

This agreement constitutes the entire contract between the parties hereto and there are no
other understandings, oral or written, relating to the subject matter hereof This Agreement
may not be changed, modified or amended, in whole or in part, except in writing, signed by

all parties.

Wherever used in this Agreement, the singnlar shall include the plural, the plural the
singular, and the use of any gender shall be applicable to all genders.

IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day

and year first above written.

J——

‘/_;l/(‘L’J

Date x/ 24;/9

chaser FOR MALAME VENTURS CAPUIAC ¥ CovsaaTi®c,

Date ;If/zz/;y

Sell;; leXe frspeZon. ,de. .



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:
PITTSBURGH & LAKE ERIE : Case No. 96-406 (MFW)
PROPERTIES, INC., :
Chapter 11
Debtor.
ORDER UNDER 11 U.S.C. §§ 363(b) and (f) AUTHORIZING DEBTOR TO
(i) ASSIGN A NOTE AND MORTGAGE FREE AND CLEAR OF LIENS;
(ii) TRANSFER NOTE AND MORTGAGE FREE OF ANY TRANSFER OR
STAMP TAX PURSUANT TO 11 US.C. § 1146(c); AND
(i) MAKE DIRECT PAYMENT OF NET SALE PROCEEDS
Upon consideration of Debtor's Motion for an Order Authorizing Debtor To (i) Assign A
Note and Mortgage Free and Clear of Liens; (ii) Transfer A Note and Mortgage Free of Any Transfer
or Stamp Tax Pursuant to 11 U.S.C. § 1146(c); And (iii) Make Direct Payment of Net Sale Proceeds,
ﬁled on May 20, 1999 (the "Motion"); and it appearing that notice of the Motion was given to the
United States Trustee, all creditors, Allegheny Railroad Properties, Inc., and all parties requesting
notice under Rule 2002, and that no other notice need be given; and it appearing that: (1) the
proposed sale reflects a valid exercise of Debtor's sound business judgment; and (2) the purchaser
of the note and mortgage on the McKees Rocks property, Mariah Venture Capital & Consulting, Co.,
or its permitted assigns, has agreed to pay a fair and reasonable price and is purchasing the property
in good faith; (3) and it appearing therefore that sufficient cause exists for granting the relief

_ requested; and upon the record herein, it is hereby

ORDERED, that the Motion is GRANTED; and it is further

LAKPMPLEXXSALET.MOT



ORDERED, that the Debtor is authorized to sell the Note and Mortgage to Mariah Venture
Capital & Consulting, Co., or its lawful assignees in accordance with the terms of the Agreement
of Purchase and Sale, attached to the Motion (the “Agreement”); and it is further

ORDERED, that the Buyer is entitled to the protection of 11 U.S.C. § 363(m), such that the
non-finality of this Order is not sufficient cause to delay closing on the sale of the Note and
Mortgage; and it is further

ORDERED, that the sale of thc Note and Mortgage on the McKees Rocks property shall be
free and clear of all liens, encumbrances, interests and claims, with all liens, encumbrances, interests
and claims attaching to the proceeds of such sale in the order of their priority after deduction of sales
costs ordinarily payable upon closing of a sale of property of this type (the “Selling Expenses™); and
it is further

ORDERED, that the sale of the Note and Mortgage on the McKees Rocks property shall be
exempt from the payment of any applicable realty transfer taxes pursuant to 11 U.S.C. § 1146(c);
and it is further

ORDERED, that the Buyer may record a certified copy of this Order in the land records for
the county wherein the real estate to be sold may be located; and it is further

ORDERED, that the Debtor is authorized to make direct payment of 75% of the sale

proceeds after Selling Expenses directly to State Street Bank and Trust Company (successor to Fleet

LKPMPLEXXISALE?.MOT 2



.Bank) as Security Trustee in accordance with the terms of this Court's Final Order Providing for Use
of Cash Collateral and Providing Adequate Protection, entered May 3, 1996, as may be extended by
further order of this Court, toward and in partial satisfaction of its pre-petition secured claim against

the Debtor.

‘\‘\\\ N \‘i Y ) \ -\,3

& )'~'\v\:; SRTF G N
THE HONORABLE MARY F. WALRATH
United States Bankruptcy Judge

Dated: ‘w‘\ ‘xf%f‘f RN

LKPMPLEXOOSALET MOT 3
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: :
P&LE PROPERTIES, INC., : Chapter 11
Debtor. : No. 96-406
AFFIDAVIT OF SERVICE

STATE OF DELAWARE
} SS.
NEW CASTLE COUNTY

COMES NOW, before me, the Subscriber, a Notarial Officer in and for the State and
County aforesaid, CAROL E. WOODRING, who being duly sworn does depose and say:

1. She is employed as a legal secretary in the offices of Phillips, Goldman & |
Spence, P.A.

2. On Thursday, May 20, 1999, she prepared and supervised the service, by
United States mail, postage prepaid, and/or hand delivery, of the following document upon
those on the attached 2002 service list:

(A)  Motion for an Order Authorizing Debtor to (i) Assign a Mortgage and Note
on Certain Real Property Free and Clear of Liens; (ii) Transfer the Mortgage and Note Free of any
Transfer or Stamp Tax Pursuant to 11 U.S.C. § 1146(c); and (iii) Make Direct Payment of Net Sale

Proceeds cﬂiﬁj E, a) 7o :

CAROL E. WOODRING

SWORN TO AND SUBSCRIBED before me this 20th day of May, 199

Doy 7 T

NGTARIAL OFFICER

LAKPMPLEXX\SALE7. MOT 4



IN RE PITTSBURGH & LAKE ERIE PROPERTIES, INC.
NUMBER 96-406 (HSB)
CHAPTER 11

2002 SERVICE LIST

Ellen W. Slights, Esquire
Asstistant U. S. Attorney

1201 North Market St., Suite 1100
P.O. Box 2046

Wilmington, DE 19899

John D McLaughlin, Jr., Esq
Office of the U.S. Trustee

601 Walnut Street, Curtis Center
Suite 950 West

Philadelphia, PA 19106

Thomas L. Ambro, Esquire
Hillary C. Steinberg, Esquire
Richards, Layton & Finger

One Rodney Square, Tenth Floor
Wilmington, DE 19899

Michael Reilly, Esquire
Brian N. Watkins, Esquire
Hebb & Gitlin

One State Street

Hartford, CT 06100-0170 -

Robert W. Kleinman, Esquire
Susan G. Lichtenfeld, Esq.
Susan F. Lifvendahl, Esq.
Ross & Hardies

150 North Michigan Avenue
Chicago, IL 60601-7567

Pittsburgh & Lake Erie Properties, Inc.

49 Pius Street
Pittsburgh, PA 15203-1616

Director

Internal Revenue Service

409 Silverside Road, Stop 168
Wilmington, DE 19809

William H. Johnson, Esquire
Associate General Counsel
16-A Two Commerce Square
2001 Market Street
Philadelphia, PA 19101-1416

William C. Kaczynski, Esq.
1208 Manor Complex

564 Forbes Avenue
Pittsburgh, PA 15219

Miriam A. Howe, Esquire

Internal Revenue Service

District Counsel

4620 Wisconsin Ave., NW, 4th Floor
Washington, DC 20016

John T. Tierney, III, Esquire

Goldberg, Persky, Jennings
& White, PC

1030 Fifth Avenue

Pittsburgh, PA 15219

David W. Ross, Esquire
Michael G. McCabe, Esquire
Goehring, Rutter & Boehm
Firm #102

1424 Frick Building
Pittsburgh, PA 15219
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Kip A. Harbison, Esquire VSB #38648
Glasser and Glasser, P.L.C.

Dominion Tower

999 Waterside Drive, Suite 600
Norfolk, VA 23510

Allegheny Railroad Properties, Inc.
139 St. Thomas Drive
Beaver Falls, PA 15010
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ORDER UNDER 11 ILS.C. §§ 363() llld(l) AUTHORIZING DEBTOR TO
{f) ASSIGN A NOTE AND MORTGAGE FREE AND CLFAR OF LIENS;
(t) TRANSFER NOTE AND MORTGAGE FREE OF ANY TRANSFER OR
) STAMP TAX PURSUANT TO 11 JLS.L. § 1146(c); AND'
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ORDERED, thet the Mouon is GRANTED and it is further
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ORDERED. thzi the Debtor is zutherized 15 seil the Nete and Montgage 16 Marian Vannre
Capital & Cousuiting, Co., ot its lxwful essignees in accardence with the tms fﬁcm
of Parchase and Sale, attached to the Motion {ihe “Agreemeat™); and it iz furiher
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* noa-finality of this Order is not sufficient cause to delay closing on the sale of the Note and
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ORDERED. that the szle of the Note and Mortgage cn the McKees Rocks property shall be
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ORDERED, that the Debtor is authorized to make direct payment of 75% of the sale

proceeds after Selling Expenses directly to State Street Bank and Trust Company (successor to Fleet
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Bask) 2t Seourity Trostes & zocordsnce with; the tenms of this Court's Final Ordey Providing for Use
of Cash Coltateral and Providiag Adequate Proiection, entered May 3, 1996, as may be cxtended by

further ordeer of thiis Court, toward and in partial satisfaction of its pre-petition secused claim against

‘the Debtor.
THE HONORABLE MARY F. WALRATH
United States Bankruptcy Judge
© Dated: \o
3

Hovant to send copiles to 'l
parties and file cetiisicato.
91 service with the court.

“MBY19300PCS6Y



2!, Vd ncaud
]
‘PR R 15 008
ANINFUIIS INFTINVIULS

‘0L IAI00TY
NTHM NULLTY

il

x_ﬂ »
‘0 ONLLTINSNOD

VIV HUNLNIA HYRIVIV ‘0L

UOISSHES0,J-U-101G3() "ONI 'SF1LYII0Ud
I 3AVT ¥ HOYNESLLId wouyg

]
v tf
KR~
. O f . \

B

' K

e ~BLON LNIWOAAL LIAONDOD ANV
gg g 6L 0 wc<o§cz,8azmzzuzw<

v

o

 0B1L0ZHE2M

HBY 1930006565



\
e e

Al ieiimain et om G

-

i

0t .. pmonny  Gmen

-0 eman

'.i
i

ASMISIBKNZ O NOFYQAGE AKD
COMRCYIT JRREANT ROXK

KNOU ALL HEN BY TEESE PAESENTS THAT.

VMEREAS. Alleghen;y Railroed Prepestias, luc. euecuted, scknovledged ant daliveared
vate Pletsbucgh and Lake Eric Propercies. Jac.. Bebtor-in-Pocsession (hersinafcer
“As3[gnoT®) & certain mortzage dated April I¥. U987, fn e eciginal principal smount
of $1,200,000.00, which vas recorded in the Offfce of the Recorder of Deeds ia and for
Allegheny Councy, Peencylvanta. on april 38. 1957, fnm Hoctzage Book 16566, page 473,
(the “Marcgege”):

WOU, -THEREFOURE, {n consideracion ef the sum of §950,000.00 paid to A‘ul‘t»r by
Marish Veuntuze Cepital & Conc_uldn; Co. (hersinafter “Assignes”) che craceipt of vhich
Lo heraby acknovledged, and purauant <o acpreval of the niced Scatas Bsnkruptcy Cours
in che Discrice of nxhu.;r‘. by‘ Arder daced Jons 14, 1999, a true and correct copy of
whtck' 1¢ attached as Exhidblc -1-, Aul:mr bhereaby graacs. Vb-xuim. sells, assigne,
t;t.n:[qru. and cars aver unto Asafgnee ard fts successors, and «iilgns, sll of
Assiguor s righc, ctitle and i(ncereac in, o and under the Hortgage snd the Cogrovit
Judgmenc ¥oce ard obligacion referred to in the Horigage. 'This Assignmeac fncludse che

benafic of any and 311 varcanca of accorney concaincd in the Nectgage oc tha note, boad.

ax obligacion referred te in the Morcgage.

;

HaY13300p6559

o]




IM WiTNESS WWEREOF, thls &ssignmens has decn duly exatuted on _ 11 zQU lqﬁ

PITTSMMCU & 1AXE ERIE PROPERTIES, IFC.
dehiaz-in-Pozzcssian

[P
“?’
|
!

YRS

e

3

)
e

HBY19300P6560




e o s i 400 e 0 bt § A8 b ¢

A——n-.

ATTESTALICK.

Sieoad Secled and Dellvered in
the prasence of

NeiaCoanee_ulzetfa

Lerass
et id8 1%y 14 .gﬂ.;l_ll ]

AQRICI I gT

4
[<}
~

On‘ \I‘Q“ilqai . . baforama, Lag[ (I3 4 A- ,\.&:&B. FBotary
rublic, personally sppeared ioh [aY Q : ﬁ' x_‘Tﬂ_\a.l\ pecssaally knove Ca mo

(or proved to me on the basix of maciafectory evidence} to be tha person(s) vhesa

nama(e) is/ave subscribed to the withia insccumsac end - eckaovledged wo me chac
ha/cha/they exccutzd the seme fa his/hax/thelr author{zed capscicy(ias), and that by
als/bac/cheir signacure(s) on the instrumenc the parsoa(s). or the enticy upon Gahslf

e

2f vhich the pecson(x). ected, executad The imsTmmens,

UITNZSS my hand and olficial s«al.

Notssie Saat
w&ﬂdd\'%g Pulhc
o s Rt 162001

22 Asscoowed of

1 carcify that the sédrazs cf the ebove aamed Assignes is:

98 Clentury Screer, Fitutsburgh, F° 1313

¥V 13300PE56

-

RN am aema,

g






IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD CIVIL DIVISION
TRACK CO.,
No. GD 03-025297
Plaintiff,
FIRST REQUEST FOR
v. ADMISSIONS DIRECTED TO
DEFENDANT
MARIAH VENTURE CAPITAL
& CONSULTING, INC., Served on behalf of:
ProLine Railroad Track Co.,
Defendant. Plaintiff

Counsel of Record for
This Party:

Jay D. Marinstein
Pa. LD. #53163

Patrick L. Abramowich
Pa. LD .# 74494

FOX ROTHSCHILD LLP
Dominion Tower, 29" Floor
625 Liberty Avenue
Pittsburgh, PA 15222

(412) 391-1334

JURY TRIAL DEMANDED

PT1 117943v1 03/22/04



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,

PENNSYLVANIA
PROLINE RAILROAD ) CIVIL DIVISION
TRACK CO., ) No. GD 03 -025297
)
Plaintiff, )
)
v. )
)
MARIAH VENTURE CAPITAL & )
CONSULTING, INC,, )
)
Defendant. )

FIRST REQUEST FOR ADMISSIONS DIRECTED TO DEFENDANT

Plaintiff ProLine Railroad Track Company (“Proline”), by its attorneys, Fox
Rothschild, LLP, hereby serves these requests for admissions upon defendant Mariah
Venture Capital & Consulting, Inc. (“Mariah”), pursuant to Rule 4014 of the
Pennsylvania Rules of Civil Procedure. Pursuant to the applicable discovery rules, the
matters stated herein will be deemed admitted unless you provide a written response
within thirty (30) days after service of the requests.

I. INSTRUCTIONS AND DEFINITIONS

Plaintiff hereby asserts the following instructions and definitions for these
requests for admissions:

L. “Mariah” shall mean Defendant Mariah Venture Capital & Consulting,
Inc., its predecessors, successors, assigns, parents, divisions, partners and affiliates; and
their respective officers, directors, shareholders, employees, agents and representatives,
including with limitation James and Karen Frank. “You” or “your” shall likewise refer to

Mariah.

PT1 117943v1 03/22/04



2. “ProLine” shall mean Plaintiff ProLine Railroad Track Company, its
predecessors, successors, assigns, parents, divisions, partners and affiliates; and their
respective officers, directors, shareholders, employees, agents and representatives.

3. As used herein, “Track” shall mean those 10.5 /- miles of railroad track
and trackage including railroad ties, switches, frogs, tie plates and related material
located in the Yard, the rights to which are at issue in the Complaint filed by ProLine in
the above-captioned docket.

4. “Yard” shall mean those two parcels consisting of approximately 105
acres in McKees Rocks Borough and Stowe Township, Allegheny County, Pennsylvania,
SS 330 to SS 415 (River Crossing to Neville Island Bridge), containing various
improvements and track, upon which the Pittsburgh & Lake Erie Railroad Company
formerly maintained switching yards and maintenance, refueling and other facilities.

5. The term “Person” shall mean any individual, corporation, partnership,
proprietorship, or association, or any other business organization or governmental
agency.

6. These requests for admissions encompass all information, documents and
records that are in the possession, control, or custody of Mariah, or any of its employees,
agents, servants, attorneys or assigns.

7. If you object to any request for admission, you shall state the reasons for
such objection.

8. If you claim any privilege relating to any request for admission, you shall
set forth fully the basis for the claim of privilege, including the facts upon which you rely
to support the claim of privilege in sufficient detail to permit the court to rule on the

propriety of the privilege.

PT1 117943v1 03/22/04



9. If your response to any request is not an unqualified admission, your
answer shall specifically deny the matter or set forth in detail the reasons why you cannot
truthfully admit or deny the matter.

10. A denial shall fairly meet the substance of the requested admission. When
good faith requires that you qualify your answer or deny only a part of the matter of
which an admission is requested, you should specify so much of it as true and qualify or
deny the remainder.

11. You may not give lack of information or knowledge as a reason for failure
to admit or deny, unless you state that you have made reasonable inquiry and that the
information known to you or readily obtainable by you is insufficient to enable you to
admit or deny.

12. These requests for admission are continuing in nature and must be
supplemented promptly if you obtain or learn further or different information subsequent
to the response date by which you know that a previous response was incorrect when

made, or though correct when made, is then no longer true.
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II. REQUESTS FOR ADMISSIONS

1. Pittsburgh & Lake Erie Railroad Company ceased operating as a
railroad under Interstate Commerce Commission (now Surface Transportation Board)
regulations and the Interstate Commerce Act (now the Interstate Commerce

Commission Termination Act) on or before July 1993.

ANSWER:

PTI 117943v1 03/22/04




2. On July 2, 1993, Pittsburgh & Lake Erie Railroad Company changed its
name to Pittsburgh & Lake Erie Properties, Inc. to reflect its total cessation of business as
arailroad.

ANSWER:

PTI 117943v1 03/22/04




3. Pittsburgh & Lake Erie Railroad Company obtained all necessary
regulatory approvals for its cessation of operations as a common carrier railroad.

ANSWER:

PT1 117943v1 03/22/04




4. Pittsburgh & Lake Erie Railroad Company was not required to obtain
authorization from the Interstate Commerce Commission (now the Surface
Transportation Board) to abandon the Track when it ceased operations as a common

carrier railroad because the Track was exempt from regulation under 49 U.S.C. § 10906.

ANSWER:

PT1 117943v1 03/22/04




5. Pittsburgh & Lake Erie Properties, Inc. owned the Track from July 2, 1993
through March 1997.

ANSWER:

PT1 117943v1 03/22/04



6. During the period from July 2, 1993 through March 1997, Pittsburgh &
Lake Erie Properties, Inc. did not operate as a common carrier railroad.

ANSWER:

10
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7. The Track is located in the Yard.

ANSWER:

11
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8. The Yard historically was operated by Pittsburgh & Lake Erie Railroad
Company as a switching yard and had refueling, warehousing and maintenance facilities,
including a roundhouse, a machine and erecting shop, a boiler and tank shop, a diesel
shop, a lacquer shop, a freight car shop, an upholstering shop, a paint shop, car cleaning
facilities, a woodworking shop, Jumber storage facilities, and facilities for storing paints
and other solvents.

ANSWER:

12
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9. The Yard was used historically by Pittsburgh & Lake Erie Railroad
Company exclusively for switching, maintenance, warehousing and refueling activities.

ANSWER:
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10. No Person, including without limitation the Pittsburgh & Lake Erie

Railroad Company, ever provided common carriage of freight or passengers over the

Track.

ANSWER:

14
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11 The Track has never been used for through rail service.

ANSWER:
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12. Pittsburgh & Lake Erie Properties, Inc. sold the Track to Allegheny
Railroad Properties, Inc. in 1997.

ANSWER:

16
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13.  Allegheny Railroad Properties, Inc. is not, and never has been, a common
carrier railroad.

ANSWER:
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14. ProLine has never been engaged in providing common carrier railroad
transportation to the public for compensation.

ANSWER:

18
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15. ProLine is not presently, and has never been, a “rail carrier” as defined in
49 U.S.C. § 10102(5).

ANSWER:
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Respectfully submitted,

FOX ROTHSCHILD, LLP

DATE: Mowlr\ ZZ{ZOOLF By: /MM / Wé

Jay D. Marinstein

Pa. LD. No. 53163

Patrick L. Abramowich

Pa. L.D. No. 74494

625 Liberty Avenue, 29" Floor
Pittsburgh, Pennsylvania 15222

Counsel for Plaintiff
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"CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing First Request for Admissions
Directed to Defendant was served upon the counsel listed below by hand delivery, on this

22" day of March, 2004:

Nicholas D. Krawec, Esq.
Bernstein Law Firm, P.C.
Suite 2200

Gulf Tower

Pittsburgh, PA 15219-1900
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"IN THE UNITED STATES BANKRUPTCY COURT
- FOR THE DISTRICT OF DELAWARE
IN RE: _
' P&LE PROPERTIES, INC., S Chapéer 11
Debtor. . N 96-406 (BSB)

* NOTICE OF MOTION FOR AN ORDER AUTHORIZING DEBTOR
TO (i) SELL CERTAIN REAL PROPERTY (MCKEES ROCKS
' PROPERTY) FREE AND CLEAR OF LIENS; (i) TRANSFER
REAL PROPERTY FREE OF ANY TRANSFER OR
STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c);
(iii) MAKE DIRECT PAYMENT OF NET SALE
PROCEEDS TO PRE-PETITION SECURED CREDITOR;
| AND (iv) ASSUME AND ASSIGN RELATED LEASES

PLEASE TAKE NOTICE that on March 18, 1997, Pittsburgh & Lake Exie
Propex;ties Inc., Debtor-in-Possession (“Debtor“) filed a Motion for an Order
.Authonmng Debtor To (i) Sell Cestain Real Propcrty (Allegheny Rocks Property)
Free and Clear of Liens; (ii) Transfer Reat Property Free of Any Transfer or Stamp
" Tax Pursuant to 11 U.S,C. § 1146(c); (iii) Make Direct Payment of Net Sale Proceeds
to Pre-Petition Secured Creditor; and (iv) Assume and Assign Related Leases (the
"Moton’),  copy of wich may be obtained from the undersigned if not enclosed
here\mth, .

PLEASE TAKE FURTHER NOTICE that the propcrty sub_) ect to tlw

LEKKPLECOSALEANOT
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PROPERTY: - . Approximately 105 acres. (two parcels) in McKees Rocks
' -Borough and Stowe Township, Aleghény County,
Pennsylvama, SS 330 to SS 415 (River -Crossing to Neville
Island Bridge), containing various improvements and- track, -
formerly switching yards, maintenance, refueling and other
" facilities of the Pittsburgh and Lake Erie Railroad. -

- TERMS: Price of $1 .2 million payable over two years at 24 equal
: monthly payments of $5,000 each; unpaid balance of price
bearmg interest at 7% per year, with balloon payment of
remaining price, with interest; on or before the 10th day of the
_ 25th month aﬂer closing,
PURCHASER: Allegheny Railroad Properties, Inc.
CLOSING DATE: Expc"ctcd promptly after Court approval,

PLEASE TAKE FURTHER NOTICE that objcctlons to thc Mouon, if

any, must be made in writing, filed with the Bankruptcy Court and served upon the

'Afollomng on: or before 4:00 p.m., EST March 31, 1997 (D Phillips, Goldman &

Spence, P.A., 1200 North-Broom Strect, Wilmington, Delaware 19806, attention:

Stephen W. Spence, Esquire aud Steven K. Kortanek, Esquire and (i) the Office of

the United States Trustee for the District of Delaware, 601 Walnut Street, Curtls

" .Center, Smte 950 West, Philadelphia, Pennsylvanm 19106, attention: J’ohn D. -

McLaughlin, Jr Esquire; :

PLEASE TAKE FURTHER NOTICE that any party interested in

aking a lughcr an.d béttcr offer may request a copy of the Motion 1 at the {Deb.tox's

. on of before 'March 31 1997 pro; gg, howcvcr that the Dehtor and/or the Court
shall determine, What constitutes a "hlgher and better offer".

LASKOPUEOASALEI NOT ’ 2
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PLEASE TAKE FUR’I'HER NO’I'ICE tlmt the Court will condnct a
hearing on the Motion beginning at 2: 30 p.m. EST, Aprll 2, 1997 in the courtroom
of The Honorable Helen S. Balick, Chief United States Bankruptcy Judge, Marine
Midland Plaza, 824 Market Street, 6th Floor, Wilmington, Delaware 19801, Only

' those objections txmcly ﬁled and served as prowded above w1ll be con51dercd at said
 hearing.
o PHILLIPS, GOLDMAN & SPENCE, P.A.

Stephen W Spence (No 2033)
Steven K. Kortanek (No. 3106)
1200 North Broom Street
Wilmington, Delaware 19899
(302) 655-4200°

Attorneys for Debtor

Dated: March 18, 1997 .
Wilmington, Delaware
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_IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

INRE: - o o
_ PITTISBURGH & LAKE ERIE . Case No. 96-406 (HSB)
 PROPERTIES, INC., : ‘
) : X Chapter 11
Debtor. '_ :

MOTION FOR AN ORDER AUTHORIZING DEBTOR
* TO (i) SELL CERTAIN REAL PROPERTY (MCKEES ROCKS
PROPERTY) FREE AND CLEAR OF LIENS; (i) TRANSFER

REAL PROPERTY FREE OF ANY TRANSFER OR

STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c); .

(i) MAKE DIRECT PAYMENT OF NET SALE -

PROCEEDS TO PRE-PETITION SECURED CREDITOR;-
. AND (iv) ASSUME AND ASSIGN RELATED LEASES

Pittsburgh' & Lake Erie Properties, Inc., debtor and debtor-in-possession
("Debtor™), by and through its undersigned counsel, moves this Honox;able Court for an order .
pursuant to 11 US.C. §§ 363(, 365, and 1146(c) uthorizing the Debtor to (1) sell and
transfer its real property referred to as the “McKees Rocks Property” (deﬁﬁe‘gl at length

hcrcin) consisting of two parcels comprising approxix'nately 105 dcres free and ciear of all

L ?hen cncumhrances, claims and mtcresm @ Mnsfer the McKees Rocks Ptoperty free of :

sale proceeds to pm-péﬁdon secured creditor, and (4) assume and assign related leases at the

the McKees Rocks Property (the "Mouon“) In support of this Motlon, the Debtor

respectfully represents as follows:
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BACKGROUND

1. On March 22, 1996, (the "Petition Date"). the Debtor ﬁlgd its ;’oluntary
petition for relief under Cﬁapter 11 of the nge. Since the Petition Date, the chto_r has
_ remamcd in possession of its assets and has continued-to operate and manage its business as
a chtor-in—posséssion pursuant to Sections 1107. and 1 10‘8’ of the Code
2. No oﬂicial.'committee, trustee or exaininc:_‘ has been a‘ppointcd.-in' this
3. This Court has Jjurisdiction over the subject matter- of dns motion
pursmntto 28 U.S.C. §§ 157 and 1334. The ' stamtory predicates for rehef are 11 u. S.C §8

»105(3) 363 and 1146(c). Venue i 1s proper in this district prirsuant to 28 U.S.C. §§ 1408 and

1409. The sub_]cctmatberoftlus monoms acoreproceedmg within the meaning of 28 U.S.C.
§ 157(b)X2). ' ' |
~ History of the Debtor | '
4. The Debtor is a2 Delaware corporauon headqnartered in Pittsburgh,
Pennsylvama The Debtor s predecessor was the Plttsburgh and Lake Frie Railroad
- Company (the “leroa,d”) Tthmlmad was founded over 100 years ago, andfor much of

i fig year. T the 19%5\ tid 19 3 1
Rzulmad invested | heavily in new rollmg stock, not long before the collapse of Plttsburgh s
_ steel industry decimated the market for the type of rail hauling the Railroad depended upon.

The eﬁ'ects of rail dcregulé.tion under the Staggers Act compounded the Railroad’s decline.

TAEXWUEDOOSALIIMOT - - 2
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5. The persistcnt.downmm in rail usage and Iab.'or problems ultimately
 forced the Railroad to exit the milroad'bu.sinfass:_ This was accomplished through a serics of
mmsactmns closed in 1991 and 1992 in which the Railrodd soldits uack‘-and rail opefations
-to CSX Corporation. To reflect its total cessation of business as a railroad under Interstate
Commnierce Commxssmn (the “ICC", succeeded by ﬂ1e Surface - Transportaﬁon Board) :
- regulations and thé Interstate Commerce Act, the Railroad changed its name to P;ttsburgh
- & Lake Erie Hoper&cs, Inc. on July 2, i993. .

_ 6 The Debtor’s business operations are currently Timited to managing and
arranging for ﬂle ordqriy disposition of its real and pé’rsoﬂalpropérty holdings. Its real
“estate consists of mumerous parcels of heavy industrial and commercial property in wcst&n

: Pennsylvania and Ohio. The bc}_;tor’s personal property consists of ‘19:5 railroad hopper cars:

(squgct 10 a_comtiapprgved sale yet to clo.se), 13 igopémﬁlc rail cars (subject to the same .
sale), twd rail ﬂatcars various office equipment, scrap metals, ‘miscenaxiec-)‘u'g machinery and
railroad-related cquipment.

Description of the McKees Rocks Property

7. The McKees Rocks Property camprises approximately 105 acres and

, County, Pennsylvania. The property is located six miles west of Plttsburgh. - The property
is zomed for commercial usage, but abuts residential areas that are economically distressed,

- thh a housing project on one side and an older neighborhood on the other.

LTI ALELNOT ) .3
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8. Hxstoncally. the Debtor operated a large smtchmg yard and had
substantxal reﬁxelmg, mamtcnance and warehousing facnlmcs in operation: at the McKecs ’
| Rocks Property. Sp_ecxﬁcally, the Debtmj had operated a fuelmg facility for diesel . -
iocomotiyes And stored 'd;iesg:'i fuel m abovc—gronind tanks on the _propcrty; The -Déhm’r also”
' ‘operated q-rotmdl;quéé, 4 x-nachine éndheré‘cﬁhg shop, a boiler and tank sho'p, a diesel shop, 4
. a lchﬁer shop, a freight car shop, an upholsteﬁné shop, a pa.int s;hop, caf cleaning facilities,
a woodwodcmg shop andhnnber storage faclhtles and facilities for stonng pamts and other :
solvcnts CSX dechned to purchase the McKees Rocks Property whcn it purchascd the
) chtor s rail opcraqans in 1991 and 1992. Today there remain nirie brick structures of
: various sizes. -TWohborvé—jgrb@d and four below-ground fuiel storagctmlks are also located
. on the site. _ ‘ _
. ;9. . Asa resu[t of the lengthy history of heavy mdustnal use, ‘the McKees
Rocks Property has suffered cnvxronmemal ccmmmmanon that wﬂl reqmrc rcmcdlatlon.
' -Certam relevant remedmuon reqmrcmcnts have bccn set forth in the Consent Order and
| Adjudlcatlon entéred into bctwccn the Debtor and the Commonwealth of Pennsylvania,

,'?Dcparemcnt of Environmental R;:sourccs (“PADER”), dated-June 7, 1995 (the “Consent ’

" be costly to perform. Dcpcndmg upon the intended end use of the McKees Rocks Property,

the costs to comply with the Consent Order and other remediation that would be required
may run into the hundreds of thousands of dollars. Since 1992, the Debtor has spent
approximatcly $100,000 to begin site femediaﬁon. )

LAPLIOMALRUIOT - ' 4
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. 10. Smcc the sale of the Debtor’s operations; the McKees Rocks Property
has detenorated mgmﬁcanﬂy Thc structure housmg the transformers and acuve electrical .
‘d.tstnbuhon eqmpmcnt for the entire McKees Rocks Property is on the verge of crumbling
Lazge bulldmgs on the site either have no roofs or have enormous roof damage. Brick
structures throughout the site are in various stages of decay. As the sit__c is t00 large for the
Debtor to provide sectiity service within its budget, incidents of vandalism, tréspassing, and
» illegal dumpmg are rampant. ‘ - . _
. 1L Pnor to the Petition Datc in an effort to generate cash flow and to
obtnm pm'chasers' for the McKees Rocks Property, the Debtor had entered into several léases
.(the “Leases”) that were unexpired on thche'tiﬁon -Datc and rzdntain purchase options.
These leases are discussed further below. Despite the cash flow frorrl the Leasgé, the Dc_ebtor
is stlll burdened with over $40,000 per yr:ar in property taxes for the McKees Rocks
' .Propcrty The mtal of the rent payments bcmg made to the Debtor at the McKees Rocks
Property is about $9 800 per month.
12. In terms of securing a sale transaction or transactions for the McKees

‘Rocks Pmpedy, the Leases were thonght to provide a good means of mducmg the lessces to.

have lengthy terms up to 30 years. In addition, the already fa\(drable option prices in the

Leases for the most part permit credits of % of the rent paid to date, eroding the net proceeds
the Debtor would obtain. Moreover, 1f a particular lessee wished to exercise 1ts purchase

option and the Debtor wished to go forward with the sale an expenswe subdivision: process
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“would be rcquiréd. The pr6<:ess would require exiensive guﬁéys and the sﬁbmission of
 detailed subdivision plans to local townsmps and the two bomughs over whlch the McKees
Rocks Property extends Permission to subdivide would require new sewage linés, thc
construchon of roads and other costly mprovemems The Debtor further beheves at any ‘
_ rate, that most of these lcssees do not have the ﬁnancxal wb.cremthal to finance . their
purchase opuon_s. . A
13, Disposing of the McKees Rocks Property hias been the Debtor’s single’
most difficult task. Thc ‘Debtor has, ho%véver received what, it considers ‘to be an
. advantageous offer for the McKees Rocks Property from Allogheny Railroad Propcttles, Inc.
) (“Allegheny’ ), a copy of which is attached hereto as Exhibit “pm. Allegheny has offered to -
pay $1.2 million 'fqr the Mche‘s Rocks Property over ﬁ;nc, secured by a new _mortgage‘i}n
- favor of the chtor.; "Pursuant to i;g'offcr, Allegheny would pay. $_i20,000 toward the -
4 purchase ?ﬁo_e over 24 cqual monﬂ_ﬁy payments of $5,000 each. The balance .of the plirqhasc
‘ pnce would accrue initerest at 1% per year and bepaidin a 3@e ballo'.on pa&meilt on or
before the 10th day of the 25th month after closing. In exchange for thc risk undertaken by

 Allggheny, it would be entitled under the terms of its offer to sell parcels from within the

payment of half the sale proceeds. Thls proceeds. ‘split would _énablc Alleghcny to-
accc;mplish the significant tasks of subdividing such parcels and obtaining appropriate

environmental approvals,

81 3ovd
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14, Allcghcny has agmed to accept an asmgnment of the Leases. Allegheny '
hag also agreed that, Sub_]ect to revxew of relevant cnvxronmental data, 1t will indempify and ‘
- hold the Debtor hgtmless for any and all cnvuonmental_ liability at the McKees Rocks
The Unm gﬂ Leases at the McKees Rocks Pronertx
) 1_5. The Leases are compnscd of seven unm:plred Ieases by which the
. Debtor leased pomons of the McKees Rocks Properly to six fums Copxes of the Lcases are
attached hcrcto as Exhibits “B™ ﬁ:rough “G” -Exhibit “G” contammg two lease agrecinents

respecting a common lessee.

" The Proposed Sale Was Negotmted in Good Faith,
and Repr%ents a Fair Price :

16. - By this Motion, the Debtor seeks authoqty to sé_lllthe_ Mcch_s Rocks
Property to-Allegheny.  The proposed sale of the McKees Rocks Property represents the
best ﬁansaction obtainable for this troubled property, in the Debtor’s v1€w

17. Four tests must be sansﬁcd for this Court to approve the sale requested

,an 363 "of the Code: (') the "sou

req“..ﬁ.,

¢ and reasonable price, (iii) the "good

Inre LlOIxcl Corp., 722 F.2d 1063 (2d Cir. 1983) (setting forth the *sound busmcss purpose”

test); Abbeotts Dairies of Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986) (adopting the Llonel ’

LAQOPLIDONALES MOT 7
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standard and addmg thc good fmth" rcqum:mcnt) and In re Delaware & Hudson Rv Co..

124 BR. 169 (D Del_ 199 1) (adopung mel in this Dlstnct)

A Sound Business Purpose, Exis;ts
" - for the Sale of the McKees Rocks Property -

18. The Debtor's propased sale of the McKeé§ .Rocks Property reflects a

) sound bumness paxpose. The Debtor’s current operations arc'fc;qused-solcly on managing

its properties and its leases to various firms, and working to obtain «saiq mhsacﬁ@ of such’

" properties. The bcbmr’s goal is to file a cﬁaptcr 11 liquidating plaﬁ. While the -chtor is

in the process of doing so, the particularly expensive holding expenses\o'f the McKees Rocks

Propexty and the presently sh‘ong interest of Al]cghcny in the property preclude awaiting the
confirmation of a chapter 11 plan for this sale. . ' .

19.  The gencral maintenance, taxes and insurance for the MgKees Rocks

Property represcnt a‘sigﬁiﬁctint financial burden upon the estate. AIn addition to ongoing -

liabilities, ﬁ:1e bcbtor is very concemned abbut_ the specter of large énc-ﬁm(: cvent iiabﬂiﬁes,

such as a personal injury claint by a trespasser or other risks. An expedient sale of this

- busmesswdgmcnt,the propo‘sed:ﬁ'én's-ﬁct“i’onis.t'ﬁe best d@%le altemahve
20. The Debtor firmly believes that the cohsidemtion to be paid by

Allegheny reflects the highest and best offer obtainable. The Debtor submits that this price

LMFONLDCOAALEY MOT ) ’ 8
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is at or above the fair mnrkct value of the Mcchs Rocks Property, parucularly n hght of: thc
cnvxromnental and subdnnsmn and other developmcnt costs that will be reqmred at the site.
21 The sale pnce has also been established as reasonable based on the
Debtor‘s extenswe markeung efforts. The availability of the McKees Rocks Property for
prospective buyets was promoted to industries the Debtor belicved would be interested in-
the such a propcnj} mcludmg the lessees under the Leases. 'Ihe Debtor ﬁrmly Believcs that
’xt would be drﬂicult and highly nnbkely to obtam a h1ghet sales pnce or more favomhle '
tcmxs for the pm:hasc of ﬁxc Mcchs Rocks Property than that being offered. However the
Debtor has glvm mtcrestcd pamcs au opportumnity to submxt "hxgher and better" oﬁ’ers in jts
fonm of nouce The notice of ﬁns Motion being i issued to all partles in interest pr0v1des that ‘
thc Debtor mllaocept "hxgher and better offcrs up 10 and mcludmg the objecuon deadlme o

- w thls Motion.

'I‘hé Transaction Has Been
Negotiated ln Good Faith

22. Thc pazues uegotlatlons in this tmnsacuon mvolved 51g1nﬁcant g1ve and

. take on-the material, mgacuonal terms. This is particularly true because oi_' the unusual
Allgghety rioe and
_en'negotmted at sotite Icngth Acom‘dmgty thc Debtor submits that

other terms have |
- Allegheny’s offer respecting the McKees Rocks Property and the Debtor’s acceptance

_ thereof reflects a transaction negotiated at arms' length.

LA IOORALIL MY . ’ 9
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3. Allegheny is neither an "affiliate” nior an "ifisides” of the Debtor under
Section 101°of the Code. Allegheny s purchasing the McKees Rocks Property in good,
'faith; pmt to which it is entifled to the pl_'otectionho'f Section 363(11;) of the Code.. -
A'ccofdingly; “The Debtor requests that any ord-c'r granted upon this ‘Moﬁoh provide that the' .
nox;—ﬁnaiity of ﬁm order shall notbe a basis for delaying closing upoo the McKees Rocks
propers. o .

'N‘oﬁce is Sufﬁc'iem for the Reom

24.  ‘The Debtor has glven notlcc of tlns Sale Mohon to all creditors; the
' Ummd States’ Tmstee each of thc aﬂ‘cctcd real propcrty taxmg bodies msofa;as.:lhe»Dehﬁon:f’.. o
| can. detcrmmc all pcrsons clalmmg an interest in the McKees Rocks Propcrty' and all
persons rcqucstmg uohcc pursum:t to Fed. R. Bankr. P. 2002 All mterested partles have
therefore becn ngcn propcr noucc of the proposcd sale and of the ob_]ecuon deadlme

) Sale Fr@e and Clear Of All Liens,
Encumbranées, Ckaims And Interests Is Justified

25. ° Under the proposed agreement, the Debtor is obligated to provide its
A_llcghcny with cléar title' to the McKees Rocks Property l‘rcc and clear- of hens 2

: auﬂlonzxng ifi_ao .‘c'-mmmam-'ﬁm sa‘l';c'to Allegheny free and clear of all lens, excumbrances,
. claiins and interests, with all liens, encumbrances, claims and interests attaching to the

_proceeds after selling expenses in the order of their priority under non-banlu'uptoy law. The
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Debtor further seeks authon'fy to pay proceeds after settle;nicnt costs to its'pre'-petitibn
‘se;:med lengicr.- 4 ' .
26. For this Coun to enter an order mxthonmng sale of the McKees Rx)cks
Property free and clcar of hcns, encumbrances. mterests or clalms asscrted by any parucular
.person, one of the following oondmons must be sausﬁed.

()] apphcable non-bankruptcy law pemuts sale of such
property free and clcar of such mtcrests :

(2) - such cnmy consents; o _

[ON such interest iz a lien and a price at which such property
is to be sold is greater than the aggregate value of all liens on
such property; or

(4) such entity could be compclled, in a legal or equitable
procccdmg, to accept a money satisfaction of such interest.

11US.C. C. '§ 363(1:) In the event that llenholdcrs on the McKees Rocks Property or alleged
lxenholders did not consent under scctmn 363(f)(2), they could be compcllcd., in a legal or
equxtablc proceedmg such as a plan cramdovm, to accept money satisfactions of their
' ~m€erests, thgreby satisfying section 363(t)(4). At a public sale of the McKees Rocks

B Property, under applicablc non-bankruptcy law, the sale would ﬁ;ke place free and clear of

' The Debtor's PreAPeﬁtion, Creditors o
Asserting Interests In The McKees Rocks Property

27, The Debtor is pax{y to a Master Agreement Regarding me_Resvucuniné

of the Obligations of the I_’ittsburgh and Lake Erie Railroad Company (the “Restructuring
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 Agroement”), dated as of May 1, 1985. The RcsimctunngAgrccment, ag.ameﬁdcd from time
to time; has been in effect - through the Petmon Date. ' ' 4 '
.28. As is more fully set forlh in the- Fmal Order Provxdmg for Use of Cash
‘ Collatexal and Providing Adequate Protection (the "Cash Collatcral Ordexr™), entcrcd by’ thas
Courton May 3, 1996 (Docket No. 27), the Restructuring Agreement of May 1, 1985 was
cntered into by the Debmr, Shawimut Bank, NA, (whose spocessor is Fleet Bank, the
_ "S;:cﬁrity Trustee") and certain secured lehders and ccrtain' Om(;t parties. The secured
lendcrs, as speclﬁed more pammlm‘ly in the Restructurmg Agreemcnt, are rcfcm:d to as the
"Secured Lenders The Restructmmg Agrecmeut, and all relatcd documcnts establishing
E the rights and interests of the, Security Trustee and the Secur¢d Lendcrs (collectwely, the -
Ioan Docmncms") evidence thc Debtor‘s prc-pct1u0n obligations to the Securcd Lcnders
'I‘he Debtor’s obllgaUOns set forth in the Loan Documents represent all of thé Debtor’s
conscnswxl sccurcd dcbt on thc Pctmon Date,
A 29. As of the Petition Date, the aggegaw prmmpal amount of the Pre-

Petition Obligations was approximately $21 076 ,606.77, plus accrucd and unpaid mterest as -

_ of the Petition Date, plu_s the rcasonable costs and fees of the Security Trustee and the

Tmstee on the Pelmon Date was $67, 157 356

_ 30. The Securty 'I'mstee and the Securcd Lenders have valid, duly |

pexfected, unavoidable liens upon and security interests in substnntlally all of thc Debtox’s

me : N i 12
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>tc‘al. and personal ﬁroﬁcrty and m all proceeds and products thefeof -(qollécﬁ\-rcly,’ the
"Collatersl"). - | ' 4

| © .31 ‘ Other parues clmmmg liens in rcal McKees Rocks Property of the
chtor compnsc parties who on the Petmon Datc hcld jury verd1cts or ]udgmcnts cntered
against the Debtor prior to the Petition Date. 'I'he two ']argest such clmmed hens were hield '
Aby'I'homas L Hnlcman, Sr and Leonard Pasinski. Mr, Hﬂeman s_;udgmcnt henwasvacatcd‘
as a matter of law however by ordcr of the Pennsylvama Supreme Comt eitered in laxe
1996 Thcsc Judgment hcns are at any rate j‘llIllOl‘ to the hcns of the Secunty Trustee In

hght of the dramahcally undersecurcd nature of ﬂ1e Sccunty Trustee’s clann, the Judgment

hen clmms of these credltors are unsecured claims.

Direct Payments To The Security Trustee’
From Sale Proceeds Are Appropriate -

32.  The Debtor requests authority to.pa.y sales proceeds net of settlement

costs and prorated real estate taxes, if any, directly to the Security Trustee'in accordance with

the teoms of Cash Collateral Order (and any extension thereof) and the Master Agreement,

mechanism mmg'thaf 75% of net sale proceeds from the Collateral be paid directly to |
* the Security Trustee as adequate protection. - The Debtor is permitted to use the remaining -

.25% of cash collateral to the extent needed to fund operations.
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. _The Transfer Tax/Stamp Exemption of -
11 U.S.C. § 1146§c) is Warranted

33. The Debtor expccts to prepare a Chapter 11 plan wlnch wxll provide for
.prompt payment in full of all allowed administrative and allowed secured claims and perhaps
 some portion of allowed unsecured clmms agmnst the <\:statc However, the rehef requested
] hercm cannot awaita plan, as more prompt relief is necessary.
34,  This Courtls amhonzcdtn grantarequcstforﬁxeuﬁnsfértaxexcmpﬁun -
: of Secnon 1146(c) of the Code. Excmpnon fmm the transfer tax ordmanly payable on salcs
of this type benefits thc credxtors of this estate when the transfer is cleady in contemplation
_ of confirmation of a plam The -savings provided for in Section 1 146(c) is likely. be a
.mgmﬁcant source of payment for the unsecured credltors and for payment of other allowed
clmms

Assumﬁtion and Assignment of the Lmsm is Merit’ed :

35. By this Motion, the chtor requests authority to assume and’ assxgn the -
] Lcases 6 Alleghcny Such assumption and assignment is an mtegra.l part of the proposed

sale.
36.

Except as provided in seotions 765 and 766 of this title
ans in subsections (b), (c), and (d) of this section, the

_ trustee, subject to the court’s approval, may assume or
reject any executory contract or unexpired lease of the
Debtor
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131 ‘S C. § 365(a). As stated above the standard applied by the Tlnrd Circuit in
dctenmnmg whether an executory contract or unexplred lease should be assumed is -
the debtor s “business Judgmcm." that assumphon is in its economic best interests. In

re Sharon Steel Corp., 872 F 2d at 40 Inre III Entgmggs, Inc V, 163 BR. at 469

(“Gcnerally a court will give. great deference to-a Debtor’s declslon to assume or

“reject the contract. A Debtor need only show that its decision to assume or re_;ect the

_ commct is an exercise of sound business judgment --a stzmdard which. we havc
.concluded many times is not d1ﬁicult to mect. ')(cltanons om1tted)

.37, - The Debtor’s decision to assume and asslgn the Leases reﬂects

a'proper excrase of its business _|udgment. The Debtor is the lessor under the Leases,

and the lessees’ opuons under 1 1 US.C. § 365(h)(1) preclude an effective rejection
of any of the Leases except thmugh means otherwise pemuttcd by state law

38 A‘llegheny has rcprcscnted and the Debtor submits that
Allegheny clearly has the financial capability to satisfy any and all obﬁéaﬁdns it will
ncur in coxmecnon with the Leases, Allegheny’s obhgamons as the lessor under the

A Leases would mdeed not be overly burdensomc or ﬁmmcxally large

" Court to_approve the assumption and assignment to Allegheny (or such alternative
succeséful bidder shown to have the requisite financial capability) of the Leescs,

identified in Exhibits “B” through “G” hereof.
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40.° -No p;eviouﬁ réquest for- the relief rcq;iested heréin has been
mide t the Court. As no novel 1ssues of law are prcscnted heretn, the Debtor waives . |
thé brief reqmremcnt of D. Del. LR7.1.1.

WHEREFORE, the Debtor rcspectfully requcsts this Court to cnter an
) order (i) anthorizing the transfer of the McKees Roqks Property frec and clear _of all
f lieps, encumbmnces qléims and interests, with all liens, encumbrances, claims and.
interests attaching to the proceeds in order of thexr pﬁorﬁy under applicable
nonlit;nkruptcy~law (ii) authorizing transfer of the McKees Ro'éké Propcrty ﬁcc of
‘any transfer or. stamp tax in accordance mth 11US.C. § 1146(0), (m) authonnng
. du-ect paymcnt of net sale proceeds to the. Sccumy Trustee in accordancc with the

Cash Collateral Ordcr and (v) grannng such other aud further relief as is Just ‘and .

proper. - -

PHILLIPS, GOLDMAN & SPENCE, PA.

%MKW

Stcpth Spence (No. 2033)

(302) 655-4200 "

~ Attorneys for Debtor
DATED:- March 18, 1997
A Wilmington, Delaware
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Exhibit "A"
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- DUPLICATE ORIGINAL |
_m'IHEUNrmnsrAmé BANKRUPTCY coun_'r' '
 FORTHEDISTRICT OF DELAWARE
iNRE: : | R o S

'P&LE PROPERTIES, INC., :_ Chapter 11 .
' ' Debtar. - . & No.96-406 (HSB)

 ORDER UNDER i1 US.C. 56 363(1)) and (f) and 365 AUTHORIZING
- ~DEBTOR TO () SELL MCKEES ROCKS .
PROPERTY FREE AND CLEAR OF LIENS; (i) TRANSFER
_SAID PROPERTY FREE OF ANY TRANSFER OR
STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c);

(iii) MAKE DIRECT PAYMENT OF NET SALE -
"PROCEEDS TOPRE-PETITION SECURED CREDITOR;

ANI) (iv) ASSUME AND ASSIGN RELATED LEASES

Upon consxdera(mn of Debtor's Mouon for an Order Audwmzmg Debtor
To (i) Sell Certain Rcal Property (McKees Rocks Propcrty) Free and Clear of Llens (u)

Transfer Real Property Free of Any Transfer or Stamp Tax Pnrsuant to 11U, S C §

1146(c); (i) Make Direct Payment of Net Sale Procceds to Pre-Petition Secqrcd

Cicdimr;‘qnd‘ (iv) Assume and Assigﬁ quatedrlt.eases, filed on March 18, 1997 (the ‘

. Trustee, all creditors, relevant taxing aﬁthoxiﬁcs; all parties requesting notice imder Rutle
. -2092, and al] parties@o the subject leases to be assumed and assigned (the “Unexpired
Leases™), and that no other notice need be given; and it appearing that: (1) the proposed .

sale reflects a valid exercise of Debtor's sound business judgment; and (2) the purchaser,
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4A11cghcny leroad Propettles, Inc. (“Allegheny”) has agrecd to pay a fazr and rcasonahle
pnce and is purchasmg the McKees Rocks Propcrty in good faith; and 1t appcarmg
themfore that sufficient cause exists for mntmg the rehef requcsted -and upon the record
hermn, xt 1s hereby .
ORDERED that 1he Motmms GRANI‘ED and iti 1s furthcr .
ORDERED ﬂlat the Debtor is authonzed to- sell fhe Mchcs Rocks .
'f Property, 1denuﬁod as follows:
. - Approxitately 105 acres (two parcels) in McKees Rocks Borough
and Stowe Tawnshlp, Allggheny County, Pcnnsylvnnia, SS- 330 ‘to
- 85415 (River Crossing to ‘Neville Island Bridge), conjmmng vanous
_nmprm?ements anid track, formerly-switching yards, mmntenmce, '

refieling and other facilities of the thtsbm'gh and Lake Erle .
, leroad,

' and itis further |
' ORDERED that Allcgheny is ennﬂcd to the protectxon of 11 __L §
‘363(m) such that the non finality-of this Ordcr is not sufﬁclent canse to delay closmg on
. thc sale of the McKees Rocks Property and it is further -

ORDERED that dlc sale of t’ne McKees Rocks Property shall be free and

' mtcrcsts and claims attnchmg to the procccds of such sale in the order of thclr pnonty
aftm- deducnon of sales costs ordinarily payablc upon closmg of title upon property of

this type (the “Selling Expeﬁses”); and it is further
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‘ - ORDERED that all sale of the McKees Rocks 'Pr_operw shall b-c exempt .
Srom the payment of any applicable realty transfer w_;eg pursuant to 11 usc. §: 1146(c); -
andltxsﬁmhcr | L _ _ A . ‘

ORDERED ﬂmt Allcgheny may record a cemﬁed copy of tlns Order and
cxhﬂms m the land records for the county whercm any of the real cstate'or pexsoml
-’propertytobesoldmaybelocated,and:txsfur&a : _

- ORDERED, that the Debtor is authonzed to make direct payment of sale -
proceeds after Sell}ng Expenses dn'cctly to,Fle,et Bank as Scpunty Trustee it appoxjdpncc
with ﬂ;clter_ms of this Gourt's Final Order i’toviding for Use of Cash Collateraland _

- P:oviding- Adc:qu(at;: Etotecﬁon, entered May 3, 1996, as may be extended by Mét :
order of this Court, ti;ward a;ld in partial gatisfécf;ioq of its pfe—peﬁﬁoh secured .clé}in; '
" against the Debtor; and it i$ further ' .
ORDERED, that the Debtor is authorized to assume and assign the’ L@es
" attached to fhe'Mo{ion as Exdibits “A” through “G”, which are identified in the

miachmcnt hereto, to Allcghcny, under whxch Leases no cure obhg&tmn or default ‘exists

any»duues ef ﬂie chtox: thgmmdet as of the date hereof.

A CBonen

THE HONORABLE HELEN S. BALICK
Chief United States Bankruptcy Judge

DATED: g/}/uﬁ Z 1497
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COPY

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD TRACK CO.,
Plaintiff,
vs.

MARIAH VENTURE CAPITAL &

CONSULTING, INC,

Defendant.

To the within named PLAINTIFF
you are required to plead to the

NEW MATTER AND COUNTERCLAIM
within twenty (20) days from

serv?ce hereof.

Robert G. B e
Counsel for Defendant

CIVIL DIVISION
GD-03-025297

ANSWER TO COMPLAINT NEW
MATTER AND COUNTERCLAIM

Filed on Behalf of:
MARIAH VENTURE CAPITAL &
CONSULTING, INC., Defendant

Counsel of Record for this
Party:

Robert G. Boyle, Esq.

PA I.D. #49482

GBU Building - Suite 348
4232 Brownsville Road
Pittsburgh, PA 15227-3330
(412) 884-0770



NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. If you wish to defend against
the claims set forth in the following pages, you must take action
within TWENTY (20) days after this complaint and notice are served,
by entering a written appearance personally or by attorney and
filing in writing with the court your defenses or objections to the
claims set forth against you. You are warned that if you fail to do
so, the case may proceed without you and a judgment may be entered
against you by the Court without further notice for any money
claimed in the Complaint or for any claim or relief requested by
the Plaintiff. You may lose money or property or other rights
important to you. YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT
ONCE. IF YOU DO NOT HAVE OR KNOW A LAWYER, THEN YOU SHOULD GO. TO
OR TELEPHONE THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN
GET LEGAL HELP.

ALLEGHENY COUNTY LAWYER REFERRAL SERVICE
THE ALLEGHENY COUNTY BAR ASSOCIATION
920 City- County Building
414 Grant Street
Pittsburgh, Pennsylvania 15219

Telephone: (412) 261-5555
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD TRACK CO. CIVIL DIVISION
Plaintiff, GD-03-025297
vs.

MARIAH VENTURE CAPITAL &
CONSULTING, INC.,

Defendants.
ANSWER TO COMPLAINT, NEW MATTER AND COUNTERCLAIM
AND ﬁOW, comes MARIAH VENTURE CAPITAL & CONSULTING, INC., the
Defendant, by and through its attorney, Robert G. Boyle, Esquire
and‘files this ANSWER TO COMPLAINT, NEW MATTER AND COUNTERCLAIM and

in support thereof avers the following:

1. Paragraph 1 and 2 of the COMPLAINT are admitted as
stated.

2. Paragraph 3 of the COMPLAINT is denied in part and admitted
in part. It is admitted that Mariah may be subject to personal
jurisdiction in Qennsylvania but it is specificglly'denied that the
matters involved in this  lawsuit are subject to Subject Matter
Jurisdiction in the Court of Common Pleasj On the contrary, any
issue that involves common carrier railroad lines is subject only
to the jurisdiction of the Surface Transportation Board
(hereinafter referred to as the “STE"). Strict proof is demanded at

trial.



3. Paragraph 4 of the COMPLAINT is denied as stated. On the
contrary, the venue and jurisdiction of this case is not subject to
the jurisdiction of the Court of Common Pleas. The STB has
exclusive jurisdiction of all matters involving railroads. Strict
proof is demanded at trial.

4. The Defendant is without the information or belief to form
a response to the allegations set forth in Paragraph 5 of
Plaintiff’s COMPLAINT, and the same are denied as specifically
stated. Strict proof is demanded at trial.

5. Paragraph 6 of the COMPLAINT is denied as stated. On the
contrary, Ron .Hall, who was 100% owner of Allegheny Railroad
Properties (hereinafter referred to as “ARP”) at the time ARP
agreed to purchase the McKees Rocks Rail Yard and éntered into a
mortgage and note with P&LE. Said sale from P&LE to Ron Hall was
approved by the Delaware Bankruptcy Court and the Bankruptcy Court
was to receive 50% of proceeds from that sale. Ron Hall then
illegally sold ;he McKees Rocks Yard to ARP. This alleged sale
never was given approval by the Delaware Bankruptcy Court. Ron Hall
through ARP ‘then attempted to illegall& sell the track to
Kovalchick. Ron Hall also sold controlling shares of the stock of
ARP to Eric Close and Chris Farls (the principals of Proline).
While ARP was under the control of Eric Close and Chris Farls they

also continued to default on the obligations of the mortgage and

4



note to P&LE. The Delaware Bankruptcy Court who was to receive 50%
of the proceeds from the sale to ARP from P&LE, sold the defaulted
mortgage and note to Mariah for $950,000.00. Ron Hall never had
authority from the Delaware Bankruptcy Court to sell his alleged
interest in the McKees Rocks Yard to anyone. Strict proof is
demanded at trial.

6. Paragraph 7 of the COMPLAINT is deﬁied as stated. On the
contrary, the Defendant did not purchase any rights to the railroad
tracks or property from Kovalchick, Ron Hall or ARP because of the
reasons as set forth in paragraph 5 above. Strict proof is demanded
at trial.

7. The Defendant is without the information or belief to form
a ‘response to the allegations set forth in Paragraph 7 of
Plaintiff’s COMPLAINT, and the same are denied as specifically
stated. Strict proof is demanded at trial.

8. The Defendant is without the information or belief to form
a response to the allegations set forth in Paragraphs 8, 9 and 10
of Plaintiff’s COMPLAINT, and the same are denied as specifically
stated. Strict proof is demanded at trial.'

9. Paragraph 11 of the COMPLAINT is denied as stated. On the
contrary, the Defendant did not falsely claim ownership of the
track and in point of fact Mariah had acquired ownership rights to

all the track, easements, PUC rights-of-way, and one parcel of land




in McKees Rocks, through the Delaware Bankruptcy Court that was
handling the P&LE Chapter 11 bankruptcy filing. Strict proof is
demanded at trial.

10. Paragraph 12 of the COMPLAINT is denied as stated. On the
contrary, the Defendant did not misrepresent its ownership and in
point of fact Mariah had acquired ownership rights to all the
track, easements, PUC rights-of-way, and one parcel of land in
McKees Rocks, through the Delaware Bankruptcy Court that was
handling the P&LE Chapter 11 bankruptcy filing. Strict proof is
demanded at trial.

11. Paragraph 13 of the COMPLAINT is denied as stated. On the
contrary, the Defendant did not falsely claim ownership or
miérepresent its position and in point of fact Mariah had acquired
ownership rights to all the track, easements, PUC rights-of-way,
and one  parcel of 1and‘in McKees Rocks, through the Delaware
Bankruptcy Court that was handling the P&LE Chapter 11 bankruptcy
filing. Strict proof is demanded at trial.

12. Paragraph 14 of the COM?LAINT is denied as stated. On the
contrary, the Defendant did not falsely élaim ownership and in
point of fact Mariah had acquired ownership rights to all the
track, easements, PUC rights-of-way, and one parcel of land in

McKees Rocks, through the Delaware Bankruptcy Court that was




handling the P&LE Chapter 11 bankruptcy filing. Strict proof is
demanded at trial.

13. Paragraph 15 of the COMPLAINT is admitted as stated. The
Defendant did not repudiate its claim to ownership of the McKees
Rocks Yard because Mariah had acquired ownership rights to all the
track, easements, PUC rights-of-way, and one parcel of land in
McKees Rocks, through the Delaware Bankruptcy Court that was
handling the P&LE Chapter 11 bankruptcy filing. Strict proof is

demanded at trial.

COUNT I - CONVERSION

14. Mariah hereby incorporates by reference Paragraphs 1
through 13 of the Answer and New matter set forth in full.

15. Paragraph 17 of the COMPLAINT is denied as stated. On the
contrary, the Plaintiff never had possession or rights to use, sell
or possess the track. Strict proof is demanded at trial.

16. Paragraph 18 of the COMPLAINT is denied as stated. On the
contrary, the Defendant did not falsely interfere with the
Plaintiff’s alleged ownership rights because Proline never acquired
ownership rights to any track or property iﬂ the McKees Rocks Yard.
Strict proof is demanded at trial.

17. Paragraph 19 of the COMPLAINT is denied as stated. On the
contrary, the Defendant did not falsely claim ownership and in

point of fact Mariah had acquired ownership rights to all the
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track, easements, fUC rights-of-way, and one parcel of land in
McKees Rocks, through the Delaware Bankruptcy Court that was
handling the P&LE Chapter 11 bankruptcy fi;ing. Strict proof is
demanded at trial.

18. The Defendant is without the information or belief to
form a response to the allegations set forth in Paragraph 20 of
Plaintiff’s COMPLAINT, and the same are deﬁied as specifically
stated. Strict proof is demanded at trial.

WHEREFORE, Defendant, Mariah Venture Capital & Cbnsulting,
Inc., demands the dismissal of Proline’s Complaint and judgment

against Proline Railroad Track Co.

COUNT II - TORTUQUS INTERFERENCE WITH CONTRACTUAL RELATIONS

19. Mariah hereby incorporates by reference Paragraphs 1
through 18 of the Answer and New matter set forth ih full.

20. The Defendant is without the information or belief to
form a response to the allegations set forth in Paragraph 22 of
Plaintiff’s COMPLAINT, and the same are denied as specifically
stated. Strict proof is demanded at trial.v |

21. Paragraph 23 of the COMPLAINT aﬁd all the sub-sections
are denied as stated. On the contrary, the Defendant did not

falsely interfere with the Plaintiff’s alleged ownership rights

because Proline never acquired ownership rights to any track or




Y
property in the Mckees Rocks Yard. Strict proof is demanded at
trial.

22. Paragraph 24 of the COMPLAINT is denied as stated. On
the contrary, the Defendant never maliciously, willfully or
recklessly took any actions without legal justification or
privilege, because Mariah had acquired ownership rights to all the
track, easements, PUC rights-of-way, and one parcel of land in
McKees Rocks, through the Delaware Bankruptcy Court that was
handling the P&LE Chapter 11 bankruptcy filing. Strict proof is
demanded at trial.

23. The Defendant is without the information or belief to
form a response to the allegations set forth in Paragraph 25 of
Plaintiff’s COMPLAINT, and the same are denied as specifically
stated. Strict proof is demanded at trial.

WHEREFORE, Defendant, Mariah Venture Capital & Consulting,
Inc., demands the dismissal of Proline’s Complaint and judgment

against Proline Railroad Track Co.

COUNT III - DECLARATORY JUDGMENT

24. Mariahbhereby incorporates by feference Paragraphs 1
through 23 of the Answer and New matter set forth in full.
25. Paragraph 27 of the COMPLAINT is denied as stated. On the
contrary, the Court of Common Pleas does not have the jurisdiction

to decide any controversy involving railroad assets or tracks. The
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STB has sole and exclusive jurisdiction of all matters involving
the regulation of railrocads as established in the 49 U.S.C.S.
§10501(b) and 49 U.S.C.S. §10901l(a). Strict proof is demanded at
trial. |

26. Paragraph 28 of the COMPLAINT is denied as stated. On the
contrary, the Court of Common Pleas does not have the jurisdiction
to decide any controversy involving railroad assets or traéks. The
STB has sole and exclusive jurisdiction of all matters involving
the regulation of railroads as established in the 49 U.S.C.S.
§10501(b) and 49 U.S.C.S. §10901l(a). Strict proof is demanded at
trial. |

27. Paragraph 29 of the COMPLAINT is denied as stated. On
the contrary, the Court of Common Pleas dées not have the
jurisdiction to decide any controversy involving railroad assets or
tracks and therefore the Court should not make a declaration
concerning the ownership of railroad assets. The STB has sole and
éxclusive jurisdiction of all matters involving the regulation of
railroads as established in the 49. U.S.C.S. §10501(b) and 49
U.S.C.S. §10901(a). Strict proof is demandéd at trial.

WHEREFORE, Defendant, Mariah Venture Capital & Consulting,
Inc., requests this Court to dismiss Proline’s Complaint and deny

the Plaintiff’s demands for a Declaratory Judgment.
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NEW MATTER

28 .. Paragraphs 1 through 27 are hereby incorporated as though
more fully set forth herein.

29. Plaintiff fails to’state a cause of action upon which
relief can be granted.

30. The Defendant asserts the defense of lack of subject
matter jurisdiction. The Surface Transportation Board has sole and
exclusive jurisdiction of all matters involving acquisition,
transfer or abandonment of common carrier railroad assets as
esgablished'in the 49 U.S.C.S. §10501(b).

31. The Plaintiff has failed to exhaust its administrative
remedies before the federal Surface Transportation Board to resolve
a controversy involving the acquisition, transfer or abandonment of
common carrier railroad assets, by the filing of a Petition to
Revoke the Exemption for the sale of McKees Rocks Yard rail
facilities by P&LE Properties, Inc., to MVC Transportation, LLC.,
under 49 U.S.C.S. §10502(d). Mariah gave notice to Proline of its
right to file a éetition to Revoke the Exemption with the STB, this
notice was done pursuant to STB guideliﬁes. Proline has done
nothing to defend their alleged rights by filing a Petition to
Revoke the Exemption with the STB.

. WHEREFORE, the Defendant requests that Plaintiff's Complaint

be dismissed and judgment be found in favor of the Defendant. The
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Defendant requests this Court to find judgment against the
Plaintiff.

COUNTERCLAIM

COUNT I - TORTUOUS INTERFERENCE WITH CONTRACTUAL RELATIONS

32. Paragraphs 1 through 31 are hereby incorporated as though
more fully set forth herein.

33. Mariah and MVC Transportation, LLC had entered into
contractual negotiations with CSXT, a common rail carrier. CSXT was-
interested in purchasing the track and rail easements in the McKees
Rocks Yard.

34. Proline purposefully and intentionally interfered with
the contractual relationship between CSXT and MVC, by inter alia:

a.) falsely stating that Proline owned rights to track

b.) falsely stating that MVC and Mariah did not own the
track

c.) disparaging MVC .- and Mariah’s character and
reputation in the business and railroad communities

d.) contacting CSXT and falsely stating that Proline
has a legal interest in the track

e.) Proline purposefully brought this action in the
Court of Common Pleas while knowing that they do
not have a valid ownership claim for the track

f.) Eric Close, one of the principals of Allegheny
Railroad Properties Inc., and Specialty Lining
(successor to Proline) in a letter to Ron Hall
dated 1/29/98 admitted that they did not have
undisputed ownership of the track

12
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35. Proline’s conduct as set froth in Paragraph 34 was
malicious, willful, reckless, and without legal justification or
privilege.

36. Mariah has suffered damages as a result of Proline’s
tortuous interference with the CSXT prospective contractual
relationship for the sale of the track including, but not limited
to, the loss of the proceeds from the sale of the track to CSXT and
harm to the reputation of Mariah and MCV.

WHEREFORE, the Defendant, Mariah Venture Capital & Consulting,
‘Inc., requests that judgment be found in favor of the Defendant for
damages caused by Proline Railroad Track Co., in an amount in
excess of $25,000, plus interest, punitive and exemplary damages,
attorney’s fees, costs, and such other relief as justice requires.

COUNT II - SLANDER OF TITLE (INJURIOUS FALSEHOOD)

37. Paragraphs 1 through 36 are hereby incorporated as
though more fully set forth herein.

38. Proline has made false statements to members of the
public, namely AllenRailroad.cdﬁ (ARC), CSXT, and other businéss
parties by their attempt to sell property (tracks)-that they knew
was not their’s to sell.

39. Proline purposefully and intentionally published

falsehoods in order to harm Mariah and MVC, by inter alia:

13




b.)

c.)

d.)

£.)

Proline attempted to sell track and assets they
knew were not their’s to sell and were indeed the

property of Mariah or MVC

Proline told AllenRailroad.com that they owned
track and attempted to sell those assets on the
internet

Eric Close, one of the principals of Allegheny
Railroad Properties Inc., and Specialty Lining
(successor to Proline) in a letter to Ron Hall
dated 1/29/98 admitted that they did not have
undisputed ownership of the track

contacting CSXT and falsely stating that Proline
had a legal interest in the track and attempting to
sell those assets that they knew were not their’'s
to sell to CSXT

Proline knew or should have known that their
attempts to sell assets not owned by them would
cause harm and injury to the rightful owner of said
assets, namely Mariah and MVC

disparaging MVC and Mariah’s character and
reputation in the business and railroad communities

40. Mariah and its successor MVC have been injured by the

intentional falsehoods published by Proline, by inter alia:

a.)

b.)

prior to the filing of this lawsuit, Mariah and MVC
were in negotiations with CSXT in order to sell
their track and easements to this common carrier

Said negotiations have not begen consummated because
of the actions taken by Proline in their attempts
to sell track and assets they did not own and by
the filing of this lawsuit

The price of track and other assets owned by Mariah
and MVC have decreased in their value since the
filing of this lawsuit which  has stalled
negotiations between CSXT and Mariah (MVC)
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c.) The price of track and other assets owned by Mariah
and MVC have decreased in their wvalue since the
filing of this lawsuit which has stalled
negotiations between CSXT and Mariah (MVC)

d.) Proline has sold assets that belong to Mariah and

MVC and which they knew or should have known did
not belong to Proline

WHEREFORE, the Defendant, Mariah Venture Capital & Consulting,
Inc., requests that judgment be found in favor of the Defendant for
damages caused by Proline Railroad Track Co., in an amount in

excess of $25,000, plus interest, punitive and exemplary damages,

attorney’s fees, costs, and such other relief as justice requires.

Respectfully submitted,

Kool

Robert G. Béyle, Esq.
Attorney for Defendant,
Mariah Venture Capital &
Consulting, Inc.
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CERTIFICATE OF SERVICE

I, Robert G. Boyle, Esquire, hereby certify that a true and
correct copy of the ANSWER TO COMPLAINT, NEW MATTER AND
COUNTERCLAIM, was mailed by U.S. Mail, first class, postage prepaid

to the below listed parties and/or their counsel on the 10th day of

June, 2004:

JAY D. MARINSTEIN, ESQUIRE
FOX ROTHSCHILD, LLP
625 LIBERTY AVENUE, 29™ FLOOR
PITTSBURGH, PA 15222

RO t G. vle
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Response to MVC Transportation, LLC’s
Petition for Expedited Declaratory Order was served upon the following by first class United
State mail, postage prepaid, on the 24th day of June, 2004

MVC Transportation, LLC
98 Glenbury Street
Pittsburgh, PA 15234

Robert G. Boyle, Esq.
4232 Brownsville Road, Suite 348
Pittsburgh, PA 15227-0770

Laurence A. Neish, Esq.
651 Holiday Drive
Foster Plaza S, Ground Floor
Pittsburgh, PA 15222

Nzt
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