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Before the
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Hf
MVC TRANSPORTATION, LLC — ACQUISITION EXEMPTION — A -.,i{: JIENY
P&LE PROPERTIES, INC. g

PETITION TO REVOKE NOTICE OF EXEMPTION
PURSUANT TO 49 U.S.C. § 10502(d)

ProLine Railroad Track Co. (“ProLine”), by its undersigned counsel, and pursuant to
49 U.S.C. § 10502(d), presents this Petition to Revoke Notice of Exemption (“Petition to
Revoke”) filed by MVC Transportation, LLC (“MVC”) at the above captioned docket, stating as
follows:

I. INTRODUCTION

1. ProLine is the owner of approximately 10.5 miles of track and trackage (the
“Track™) contained in a former maintenance and switching yard of the long-defunct Pittsburgh
and Lake Erie Railroad Company located in McKees Rocks, Pennsylvania (the “McKees Rocks
Yard” or “Yard”).

2. On December 16, 2003, ProLine initiated an action in the Court of Common Pleas
of Allegheny County, Pennsylvania alleging state law claims that Mariah Venture Capital &
Consulting, Inc. (“Mariah”) converted the Track and tortiously interfered with a contract
between ProLine and an internet auctioneer to inventory and sell the Track (the “Allegheny
County Action”). In the alternative, ProLine sought a declaration regarding ownership of the

Track.
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3. On February 18, 2004, Mariah filed an objection to jurisdiction rather than answer
the Complaint. While that objection was pending and discovery regarding the jurisdictional
issues was ongoing, Mariah contrived a plan to open a Surface Transportation Board (“STB” or
“Board”) docket and invoke STB jurisdiction over the McKees Rocks Yard. Specifically,
Mariah proposed a sham transfer of its alleged interest in the Track to MVC Transportation LLC
(“MVC”), a company with the same initials, address, principals, and counsel as Mariah and
likely formed for the sole purpose of facilitating Mariah’s plan.

4, On or about April 8, 2004, MVC filed with the Board a “Verified Notice of
Exemption under § 10901” regarding approximately 15 miles of Track located in the McKees
Rocks Yard.! In the Verified Notice of Exemption, MVC claimed that that an entity known as
P&LE Properties, Inc. (“P&LE Properties”) holds all “right, title and interest” in the Track and
that P&LE Properties’ interest in the Track allegedly was to be transferred from P&LE
Properties to Mariah to MVC. See generally, Verified Notice of Exemption, 04/07/04, at 3, 3
n.1. The Verified Notice of Exemption further states that MVC is not a common carrier. Id. at
2.

5. The Verified Notice of Exemption is void ab initio because MVC provided the
Board with false and misleading facts regarding ownership of the McKees Rocks Yard. As set
forth below, P&LE Properties sold the McKees Rocks Yard, including the Track, to Allegheny
Railroad Properties, Inc. (“ARP”) in 1997 and took a note and mortgage in return. The mortgage

and note were assigned to Mariah, which has no other connection to the Track.

! While the Verified Notice of Exemption states that there are approximately 15 miles of track in the McKees

Rocks Yard, only approximately 10.5 miles remain. ProLine sold approximately 4.5 miles several years ago
without any objection from P&LE Properties, Mariah or MVC.
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6. The mortgage, which extended only to the real estate in the McKees Rocks Yard
and not the Track, was fully discharged and satisfied on November 24, 1999 with the payment
of $950,000 from various purchasers of the real estate to Mariah. The satisfaction of the note
and mortgage was evidenced unmistakably by a publicly-filed satisfaction piece, a true and
correct copy of which is attached as Exhibit 1 and incorporated by reference as if set forth in full.

7. Accordingly, as of April 2004, P&LE Properties, Inc. was not the owner of the
McKees Rocks Yard or Track, and the mortgage forming the sole basis of Mariah’s ownership
claims was long ago extinguished. The artifice of the MVC transaction is built on a series of
falsehhoods that compel revocation of the Notice of Exemption.

8. Mariah and MVC’s attempts to maneuver the case before this Board despite the
absence of a factual basis for the exercise of STB jurisdiction ultimately caused Mariah’s former
attorneys to withdraw as counsel due to differences in responding to discovery and a
disagreement with regard to the strategy that Mariah sought to pursue.

9. MVC’s bad faith motives and the sham nature of the underlying transaction also
militate in favor of revoking the Notice of Exemption. Mariah/MVC have no legitimate claim to
ownership of the Track. Accordingly, they have sought to do an end around on the state court
litigation by steering the claims to the Board. At the very least, Mariah/MVC significantly
increased the cost, inconvenience and complexity to ProLine of obtaining the relief to which it is
entitled.

10. Moreover, the underlying transaction is implausible and lacks any apparent
business purpose. MVC would have the Board believe that Mariah sat idly upon its alleged
rights to foreclose on the mortgage and possess the McKees Rocks Yard and the Track for five

years, deciding to transfer those rights to MVC only after ProLine initiated the Allegheny
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County Action. Moreover, the proposed transaction was not arm’s length. The “MVC” in MVC
Transportation LLC undoubtedly stands for “Mariah Venture Capital” and the two entities share
common ownership, addresses and counsel. Finally, MVC has no apparent operations and has
stated its intention, in a Petition for Expedited Declaratory Order filed at this docket, to sell the
Track.

11.  The blatant forum shopping by MVC/Mariah is further apparent by their filing a
Petition for Expedited Declaratory Order asking the Board to issue an order directing the Court
-of Common Pleas that it does not have jurisdiction over the Allegheny County Action, after the
Allegheny County Court of Common Pleas ruled that it had jurisdiction to decide the claims.?

12.  MVC’s misuse of the Notice of Exemption procedure solely as a means to attempt
to obtain STB jurisdiction over the McKees Rocks Yard and avoid a determination on the merits
by the Allegheny County Court that has jurisdiction over the issues should not be countenanced,
and the Notice of Exemption should be revoked.

13. On completely independent grounds, the Notice of Exemption should be revoked
because the Track is not common carrier track and is contained within a yard exempt from
regulation under 49 U.S.C. § 10906. In the Allegheny County Action, Mariah admitted that the
Track and Yard always have been used exclusively for traditional, and exempt, yard purposes—
switching, maintenance, refueling and repair. Moreover, Mariah admitted that the Track has
never been used for the common carriage of freight or passengers, or for through rail service.

See First Request for Admissions Directed to Defendant, a true and correct copy of which is

In the Verified Notice of Exemption, MVC identifies Mariah as the “Mariah Capital and Consulting Company.”
While MVC merely may have been mistaken regarding the actual name of its assignor, it also may have been
attempting to obscure the contrived, related nature of the transaction.

The Petition for Expedited Declaratory Order was filed at the instant STB Finance Docket Number on June 4,
2004, after MVC’s preliminary objections requesting the dismissal of the Allegheny County lawsuit for lack of
jurisdiction discussed herein at Part I1.B. were denied by the Court.
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attached as Exhibit 2 and incorporated by reference as if set forth in full and Part IL.C.
hereinbelow. MVC, as the privy of Mariah, is bound by these admissions.

14.  Accordingly, there is no basis for the exercise of STB jurisdiction, and the
Allegheny County Court of Common Pleas, after considering written briefs and oral argument,
was correct in holding that it has proper jurisdiction over the track dispute.

15.  For all of the above reasons, the Verified Notice of Exemption must be revoked.
MVC presented the Board with false and misleading facts regarding the ownership of the Yard.
Perhaps more fundamentally, however, Mariah and MVC are attempting to use a claim of
exclusive jurisdiction of the STB over the Track as a strategic tool in the Allegheny County
Action because Mariah lacks meritorious defenses to ProLine’s ownership claims. Such bad
faith conduct should not be sanctioned by this Board, and provides another reason to revoke
MVC’s Notice of Exemption. Finally, even if MVC’s ownership claims are accurate, because
the Track was never used for common carrier service and is contained within an exempt yard,
this Board must recognize that the Track is exempt from regulation and revoke the Notice.

II. ARGUMENT

A. The Notice of Exemption filed by MVC is void ad initio because it contains false and
misleading facts regarding the ownership and common carrier status of the Track.

16. The foundational allegation of MVC’s Notice of Exemption—that P&LE
Properties owns the Track—is patently false and legally unsupportable. Instead, as demonstrated
below, ProLine owns the Track in the McKees Rocks Yard.

17.  The McKees Rocks Yard was used historically by the Pittsburgh & Lake Erie
Railroad (the “P&LE Railroad”) exclusively for switching, maintenance, warehousing and
refueling activities. Difficult economic conditions forced the P&LE Railroad to exit the rail

business through a series of transactions closed in 1991 and 1992, after which the P&LE
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Railroad ceased operating as a railroad subject to Interstate Commerce Commission (later STB)
jurisdiction. The P&LE Railroad was unable to sell the McKees Rocks Yard, of which it
retained ownership following its exit from the rail business.

18.  On July 2, 1993, the P&LE Railroad changed its name to P&LE Properties to
reflect its total cessation of rail operations. The P&LE Railroad’s exit from the rail business is
described in a motion that P&LE Properties filed with the bankruptcy court seeking approval for
the sale of the McKees Rocks Yard to Allegheny Railroad Properties, Inc. (“ARP™), a true and
correct copy of which is attached as Exhibit 3 and incorporated by reference as if set forth in full.
In paragraph 8 of the motion, P&LE Properties stated that, “Hiétorically, the Debtor operated a
large switching yard and had substantial refueling, maintenance and warehousing facilities in
operation at the McKees Rocks Property. Specifically, the Debtor had operated a fueling facility
for diesel locomotives and stored diesel fuel in above-ground tanks on the property. The Debtor
also operated a roundhouse, a machine and erecting shop, a boiler and tank shop, a diesel shop, a
lacquer shop, a freight car shop, an upholstering shop, a paint shop, car cleaning facilities, a
woodworking shop and lumber storage facilities, and facilities for storing paints and other
solvents.”

19.  On January 24, 1997, approximately five years after P&LE Properties ceased
operating as a common carrier railroad, ARP sent P&LE Properties a letter constituting “an offer
to purchase the McKees Rocks property located in Allegheny County, Pennsylvania” including
“all of the real estate, buildings, rail facilities, rights of ways, easements, leases, and other
personal property owned by P&LE Properties, Inc. located on or about the properties.” A
true and correct copy of the offer is attached hereto as Exhibit 4, and incorporated by reference

as if set forth fully. The offer is countersigned on behalf of P&LE Properties by John D.
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Hartman, V.P. — Treasurer under the statement, “AGREED AND ACCEPTED: (Conditioned
upon securing all necessary approvals of the U.S. Bankruptcy Court).”

20.  On March 18, 1997, P&LE filed a motion (Exhibit 3) with the bankruptcy court
seeking authorization to sell the McKees Rocks yard in accordance with ARP’s offer. The
bankruptcy court entered an Order authorizing P&LE to sell the McKees Rocks property,
described as:

Approximately 105 acres (two parcels) in McKees Rocks Borough and Stowe

Township, Allegheny County, Pennsylvania, SS 330 to SS 415 (River Crossing to

Neville Island Bridge), containing various improvements and track, formerly

switching yards, maintenance and refueling and other facilities of the Pittsburgh

and Lake Erie Railroad. (emphasis added).

21. On April 2, 1997, John D. Hartman, as sole director, signed a Unanimous Consent
of Directors of Pittsburgh & Lake Erie Properties, Inc. stating:

“RESOLVED that the Board of Directors of Pittsburgh & Lake Erie Properties,

Inc. (the “Company”) does hereby approve the sale of approximately 105 acres

(two parcels) in McKees Rocks Borough and Stowe Township, Allegheny

County, Pennsylvania, SS 330 to SS 415 (River Crossing to Neville Island

Bridge), containing various improvements and track, formerly switching

yards, maintenance, refueling and other facilities of the Pittsburgh and Lake Erie

Railroad for a consideration of $1,200,000.00. (emphasis added).

A true and correct copy of the April 2, 1997 Unanimous Consent is attached as Exhibit 5, and
incorporated by reference as if set forth fully.

22. On April 9, 1997, Mr. Hartman executed, on behalf of P&LE Properties, a Bill of
Sale stating that P&LE Properties has sold to ARP “all and singular the furniture, fixtures, all
equipment, track and track materials and other contents and miscellaneous personal
property on or about the switching yards, maintenance, refueling and other facilities of the

Pittsburgh & Lake Erie Railroad located on approximately 105 acres in McKees Rocks Borough

and Stowe Township, Allegheny County, Pennsylvania (hereinafter “Personal Property”) ...
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To have and hold the said Personal Property unto the said Allegheny Railroad Properties, Inc.,
successors and assigns, to and for its own proper use, benefit and behoof, forever.” (emphasis
added). A true and correct copy of the Bill of Sale is attached as Exhibit 6, and incorporated by
reference as if set forth fully.

23. On April 22, 1997, Mr. Hartman executed, on behalf of P&LE, an Agreement of
Purchase and Sale between Pittsburgh & Lake Erie Properties, Inc. and Allegheny Railroad
Properties, Inc. with respect to the real property in the McKees Rocks Yard. A true and correct
copy of the Agreement is attached as Exhibit 7, and incorporated by reference as if set forth
fully. The Agreement, in paragraph 6.1, set a closing date of April 22, 1997. Paragraph 6.2
provides that P&LE Properties will deed the property to ARP at the closing in exchange for a
note and mortgage. In addition, P&LE Properties represented in paragraph 8.1(a) that it would
convey good title, free and clear of any encumbrances, restrictions, and any other matters
affecting title, presumably including any necessary regulatory approvals.*

24.  Also on April 22, 1997, ARP delivered to P&LE Properties a Cognovit Judgment
Note in the amount of $1,200,000 payable in 24 monthly instaliments of $5,000 commencing on
June 10, 1997, with the remaining principal and accrued interest to be paid in full on June 10,
1999 (the “balloon payment”). A true and copy of the Cognovit Judgment Note is attached as
Exhibit 8, and incorporated by reference as if set forth fully. ARP concurrently delivered a
Mortgage securing the note in the principal sum of $1,200,000, a true and correct copy of which

is attached as Exhibit 9, and incorporated by reference as if set forth fully. The mortgage

In the Notice of Exemption, MVC brazenly suggests that the transfer to ARP was void and illegal because
neither P&LE Properties nor ARP obtained abandonment authorization. If MVC is to be believed, P&LE
Properties and MVC are now attempting to gain a benefit from P&LE Properties having apparently delivered
encumbered title to ARP in violation of the Agreement of Purchase and Sale. The obvious explanation why
P&LE. Properties did not seek abandonment authority for the Yard, which simply could have been requested in
the bankruptcy court order approving the sale pursuant to 29 U.S.C. § 1170, is that P&LE Properties—which
itself is not a common carrier—recognized that the Yard and the Track are exempt from regulatory oversight.
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extended to the real estate in the McKees Rocks Yard, “the buildings and improvements erected
thereon, the appurtenances thereunto belonging, and the reversions, remainders, rents, issues, and
profits thereof.” In the event of default, the mortgage authorized P&LE Properties to confess a
judgment or series of judgments in an amicable action of ejectment for possession of the
mortgage premises.

25.  ProLine believes, and therefore avers, that the closing for the sale of the McKees
Rocks yard occurred on April 22, 1997, and that P&LE Properties transferred a special warranty
deed for the property to ARP at that time. The transaction was not contingent on the future
payment of consideration. Rather, the consideration consisted of the note, secured by the
mortgage.

26.  OnMay 1, 1997, ARP executed a Bill of Sale to Kovalchick Corporation for “the
track material, rail, switches and ties as described on the map attached as Exhibit “A” and signed
by both parties located at McKees Rocks, formerly Pittsburgh & Lake Erie Railroad Yards, said
Trackage includes all Trackage purchased by Allegheny Railroad Properties, Inc. from
Pittsburgh & Lake Erie Railroad Properties, Inc. at McKees Rocks, PA.” A true and correct
copy of the Bill of Sale is attached as Exhibit 10 and incorporated by reference as if set forth
fully (emphasis added).

217. On April 21, 1998, Kovalchick Corporation and ProLine Services, Inc. entered
into an Asset Purchase Agreement for the Trackage situated in the McKees Rocks yard that
Kovalchick purchased from ARP on May 1, 1997. A true and correct copy of the Asset Purchase
Agreement is attached as Exhibit 11 and incorporated by reference as if set forth fully. ProLine
Services, Inc., which later assigned its right to the track to ProLine, agreed to pay $325,000 for

the trackage. At a closing on May 8, 1998, Kovalchick Corporation delivered a Bill of Sale for
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the track purchased from ARP on May 1, 1997, a true and correct copy of which is attached as
Exhibit 12 and incorporated by reference as if set forth fully.

28. ProLine is reliably informed, and therefore avers, that ARP did not make the
balloon payment due to P&LE Properties on June 10, 1999. Rather than foreclose on the
mortgage, P&LE Properties agreed to assign the mortgage to Mariah for the sum of $950,000.

29.  P&LE Properties submitted a motion to the bankruptcy court seeking approval to
assign the mortgage and note to Mariah, a true and correct copy of which is attached hereto as
Exhibit 13 and incorporated by reference as if set forth fully. The motion stated at paragraph 8,
“[O]n April 22, 1997, the Debtor sold the property to Allegheny Railroad Properties, Inc.
and received a $1.2 million [note] secured by a first Mortgage.” (emphasis added). In paragraph
12, the motion stated, as a rationale for the assignment, that “the Debtor does not wish to go
through the expense of a foreclosure proceeding if it doesn’t have to. The Buyer is willing to
assume all of these risks and to have those rights in exchange for a cash payment of
$950,000.00.”

30.  Accordingly, it is clear from the motion that the rights of P&LE Properties in the
McKees Rocks Yard as of 1999 consisted of the note and mortgage, with a right to foreclose in
the event of a default. If P&LE Properties still owned the McKees Rocks Yard in 1999, there
certainly would be no need for P&LE to foreclose on the property and no risk involved in doing
S0.

31, Although the bankruptcy court approved the assignment to Mariah by order dated
June 18, 1999, Mariah postponed the closing on the assignment several times in the summer and

fall of 1999 because it did not have the necessary funds. During this time, Mariah negotiated
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with ARP, and various landowners who had purchased parcels from ARP, with regard to settling
ARP’s payment default and avoiding execution and foreclosure.

32.  Mariah and the landowners agreed to satisfy the mortgage for the collective sum
of $950,000, which was paid at a multi-party closing held on November 24, 1999. Mariah
finally completed the assignment at the closing and immediately paid the funds over to P&LE
Properties. Copies of the assignment and the order approving the assignment are collectively
attached as Exhibit 14, and incorporated by reference as if set forth fully.

33. Also on November 24, 1999, James Frank executed, on behalf of Mariah, a
Satisfaction Piece certifying “that the debt secured by the above-mentioned Mortgage has
been fully paid or otherwise discharged and that upon the recording hereof said Mortgage
shall be and is hereby fully and forever satisfied and discharged.” (emphasis added). See
Exhibit 1. The mortgage referenced in the Satisfaction Piece was the entire $1.2 million
mortgage given by ARP on April 22, 1997. The Satisfaction Piece was recorded with the
Allegheny County Recorder of Deeds on November 30, 1999.

34.  Inlight of the foregoing, MVC’s assertion in the Notice of Exemption that P&LE
Properties holds all right, title and interest in the Track cannot be credited. Instead, the facts
clearly demonstrate that the entire McKees Rocks Yard, including the Track, was conveyed from
P&LE Properties to ARP on April 22, 1997. A closing occurred and title to the assets passed at
that time. P&LE Properties retained only a mortgage interest, not ownership. The mortgage, by
its own terms, extended only to the real property conveyed to ARP. The mortgage did not
include the Track, which was expressly characterized as personal property.

35. However, even assuming that the mortgage did include the Track, Mariah

comprornised its mortgage interest and accepted a collective payment of $950,000 in lieu of its
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right to foreclose on and possess the mortgaged property. This is vividly illustrated by the
signed and publicly recorded Satisfaction Piece certifying that the mortgage and note are fully
and forever satisfied and discharged. Mariah, therefore, had nothing to assign to MVC.

36. MVC’s position, on the other hand, is riddled with logical inconsistencies. For
instance, in both the Notice of Exemption and in its later Petition for Expedited Declaratory
Order, MVC contends that the transaction between P&LE Properties and ARP either did not
close or somehow failed such that P&LE Properties remained the owner of the McKees Rocks
Yard. Nonetheless, MVC apparently contends that P&LE Properties obtained a valid mortgage
interest in its own property, and that ARP remained liable on the note even though it did not
receive title to the property. When ARP pumoﬁedly defaulted on the note, P&LE Properties
allegedly became entitled to foreclose on its own property, but instead chose to assign that right
to Mariah for $950,000. MVC would have the STB believe that Mariah then idly sat upon its
rights to foreclose or possess the property from 1999 to 2004. Meanwhile, P&LE Properties
apparently was permitted to wind up its affairs and receive a discharge in bankruptcy while
possessing the McKees Rocks Yard as a corporate asset. Of course, MVC’s creative account
does not acknowledge the closing in November 1999 and publicly-recorded Satisfaction Piece.

37.  For the foregoing reasons, it is manifestly clear that the claim in the Notice of
Exemption that P&LE Properties owns the McKees Rocks Yard and trackage located therein is
false and misleading. Moreover, the alleged mortgage interest possessed by Mariah has been
discharged and satisfied such that Mariah had nothing to transfer to MVC. Since MVC had no
mortgage interest, there was no consideration for P&LE Properties’ alleged transfer of the Yard

to MVC. In short, the entire transaction is a sham built upon a foundation of intentional
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falsehoods. The claimed exemption is void ab initio and must be rescinded by the STB. 49
C.F.R. § 1150.32(c).

B. MVC filed the Notice of Exemption in a bad faith, facile attempt to invoke STB
jurisdiction only after becoming involved in a state court proceeding regarding
ownership of the Track.

38.  ProLine initiated a state court civil action in the Court of Common Pleas of
Allegheny County, Pennsylvania, at Docket Number GD 03-025297 against Mariah® on
December 16, 2003 due to Mariah’s interference with ProLine’s rights to use, possess, and sell
approximately 10.5 miles of the Track. Specifically, Mariah (i) falsely claimed ownership of the
Track; (ii) tortiously interfered with a contract between ProLine and an on-line auctioneer,
causing an internet auction of the Track to be cancelled; (iii) falsely told prospective purchasers
that ProLine does not own the Track; and (iv) refused to acknowledge ProLine’s right to
immediate use and possession of the Track after a proper demand. ProLine has asserted counts
for conversion, tortious interference with contractual relations, and, in the alternative, declaratory
judgment with regard to ownership of the Track.

39. In response to the Complaint, Mariah engaged in one bad faith act after another.
Initially, Mariah failed to respond to the Complaint within the time required by the Pennsylvania
Rules of Civil Procedure. After being served with notice of its failure to respond, Mariah
requested an extension of time until February 18, 2004 to answer. Rather than answer, however,

Mariah filed a preliminary objection® asserting that the STB has exclusive jurisdiction over

In the Petition for Declaratory Order, MVC states that Mariah was to assign the ARP note and mortgage to
MVC, which was then to take title to the McKees Rocks Yard. As the assignee of Mariah, MVC has no greater
or lesser rights than Mariah in the Yard and should be bound by Mariah’s actions, omissions and admission
before the state court. Pines v. Farrell, 8348 A.2d 94, 100 (Pa. 2004); Himes v. Cameron County Constr. Corp.,
444 A.2d 98, 100 (Pa. 1982). Moreover, it will be recalled that Mariah and MVC have the same principal
investors, mailing address and counsel.

Under Pernsylvania state court procedure, a preliminary objection is equivalent to a motion to dismiss under the
Federal Rules of Civil Procedure.
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ProLine’s state common law claims. Oral argument regarding the preliminary objection was set
for May 17, 2004.

40. In compliance with Allegheny County Local Rule (“L.R.”) 1028.*8(G), which
requires the parties to promptly complete the taking of evidence on the jurisdictional objection
by deposition or otherwise, ProLine hand-delivered requests for admissions, interrogatories and
document requests to Mariah’s then-counsel on March 22, 2004. Mariah failed to respond in any
manner to ProLine’s discovery, including its requests for admissions. Mariah also failed to
propound its own written discovery or take any depositions even though it bore the burden of
proof. Finally, Mariah failed to timely file a brief in support of the Preliminary Objection, which
by rule was due two weeks prior to argument, and instead handed-up a brief at the argument.

41. On April 30, 2004, following MVC’s filing of the Verified Notice of Exemption,
Mariah’s then-counsel filed a Petition to Withdraw as Counsel for Defendant, citing
“differences...arising from conflicting instructions with regard to responding to discovery served
by the Plaintiff, and disagreement between [counsel] and [Mariah] with regard to the strategy to
pursue in this matter.” Counsel’s statement in the Petition to Withdraw obviously refers to
Mariah’s attempt to maneuver the case before this Board despite the absence of factual basis for
the exercise of STB jurisdiction. Moreover, in response to a motion for sanctions, Mariah’s
former counsel represented that Mariah expressly instructed counsel not to conduct discovery or
schedule depositions. The Petition to Withdraw was granted on May 4, 2004.

42.  On May 17, 2004, the Court issued an Order that denied Mariah’s preliminary
objection and required Mariah to answer the complaint in 20 days. Mariah then continued its
practice of dilatory and bad faith conduct, as it failed to answer the complaint as Ordered and

instead sought another bite at the jurisdictional apple. On June 4, 2004, through the vehicle of

14
PT1 123420v4 06/23/04




MVC, Mariah filed the Petition for Expedited Declaratory Order with this Board seeking a
declaration from the Board that it has exclusive jurisdiction over the Track at the heart of the
parties’ dispute. As demonstrated in Part II.C. below, such jurisdictional claims are nonsensical
fiction.

43.  Finally, and only after ProLine served a second Notice of Praecipe to Enter
Judgment by Default on June 8, 2004, did Mariah finally answer the complaint. Interestingly,
the answer contains “counterclaims” brought by MVC against ProLine despite the fact that MVC
has not been added as a party to the Allegheny County Action.

44.  Mariah/MVC’s dilatory and bad faith conduct in the Allegheny County Action is
readily explained by its lack of any factual basis for the subject matter jurisdiction objection,
which was filed merely to delay and complicate the proceedings and cause ProLine to incur
unnecessary expense. MVC’s conduct before this Board -- as evidenced by the false and
misleading statements contained in the Notice of Exemption, their lack of any factual basis for an
ownership claim due to the fully satisfied mortgage, and MVC’s continued attempts to
manufacture jurisdiction for the Board over a purely state common law dispute -- represents
merely another bad faith attempt to delay and complicate the action while exponentially
increasing the cost and frustration for ProLine. This Board should therefore revoke the Notice of
Exerﬁption and squarely declare that it has no jurisdiction over the parties® dispute.

C. The Track is not common carrier track subject to STB regulation and/or exempt
from STB regulation pursuant to 49 U.S.C. section 10906.

45.  Mariah, by failing to answer or object to ProLine’s Requests for Admissions
served in the Allegheny County Action, a true and correct copy of which are attached hereto as
Exhibit 2, has admitted the matters set forth therein. Pa.R.Civ.P. 4014(b) (“The matter [of a

request for an admission] is admitted unless, within thirty days after service of the request . . . the
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party to whom the request is directed serves upon the party requesting the admission an answer
verified by the party or an objection, signed by the party or by the party’s attorney[.]”). Those
matters admitted are “conclusively established” for purposes of the litigation. Pa.R.Civ.P.
4014(d).

46.  Under Pennsylvania law, MVC, the alleged assignee, succeeds to no greater rights
than those possessed by the assignor, Mariah. Pines v. Farrell, 848 A.2d 94, 100 (Pa. 2004);
Himes v. Cameron County Constr. Corp., 444 A.2d 98, 100 (Pa. 1982). Accordingly, MVC is

bound by Mariah’s admissions in the Allegheny County Action regarding the following facts:

a. That the Pittsburgh & Lake Erie Railroad Company ceased operating as a railroad
under Interstate Commerce Commission (now Surface Transportation Board)
regulations and the Interstate Commerce Act (now the Interstate Commerce
Commission Termination Act) on or before July 1993.

b. That, on July 2, 1993, the Pittsburgh & Lake Erie Railroad Company changed its
name to Pittsburgh & Lake Erie Properties, Inc. to reflect its total cessation of
business as a railroad.

c. That Pittsburgh & Lake Erie Railroad Company obtained all necessary regulatory
approvals for its cessation of operations as a common carrier railroad.

d. That Pittsburgh & Lake Erie Railroad Company was not required to obtain
authorization from the Interstate Commerce Commission (now the Surface
Transportation Board) to abandon the Track’ when it ceased operations as a

common carrier railroad because the Track was exempt from regulation under 49
U.S.C. § 10906.

e. That Pittsburgh & Lake Erie Properties, Inc. owned the Track from July 2, 1993
through March 1997.

f That during the period from July 2, 1993 through March 1997, Pittsburgh & Lake
Erie Properties, Inc. did not operate as a common carrier railroad.

g.  That the Track is located in the Yard.®

The “Track” was defined in the Requests for Admissions as those 10.5 +/- miles of Track and trackage
including railroad ties, switches, frogs, tie plates and related material located in the Yard, the rights to
which are at issue in the Complaint filed by ProLine in the Allegheny County Action. The Track is a
portion of the Track for which MVC filed the Notice of Exemption.

The “Yard” was defined in the Requests for Admissions as those two parcels consisting of approximately
105 acres in McKees Rocks Borough and Stowe Township, Allegheny County, Pennsylvania, SS 330 to SS
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m.

47.

That the Yard historically was operated by Pittsburgh & Lake Erie Railroad
Company as a switching yard and had refueling, warehousing and maintenance
facilities, including a roundhouse, a machine and erecting shop, a boiler and tank
shop, a diesel shop, a lacquer shop, a freight car shop, an upholstering shop, a
paint shop, car cleaning facilities, a woodworking shop, lumber storage facilities,
and facilities for storing paints and other solvents.

That the Yard was used historically by Pittsburgh & Lake Erie Railroad Company
exclusively for switching, maintenance, warehousing and refueling activities.

That no Person, including without limitation the Pittsburgh & Lake Erie Railroad
Company, ever provided common carriage of freight or passengers over the
Track.

That the Track has never been used for through rail service.

That Pittsburgh & Lake Erie Properties, Inc. sold the Track to Allegheny Railroad
Properties, Inc. in 1997.

That Allegheny Railroad Properties, Inc. is not, and never has been, a common
carrier railroad.

That ProLine has never been engaged in providing common carrier railroad
transportation to the public for compensation.

That ProLine is not presently, and has never been, a “rail carrier” as defined in 49
U.S.C. § 10102(5).

Many of the admission are based on statements of P&LE Properties found in a

publicly-filed bankruptcy pleading seeking approval to sell the McKees Rocks Yard to ARP.

ProLine asks the Board to take judicial notice of the pleading, which is attached hereto as Exhibit

3.2

48.

Section 10501(a)(1) of title 49, United States Code, proscribes the jurisdiction of

the Surface Transportation Board over transportation by a “rail carrier.” A “rail carrier” is

415 (River Crossing to Neville Island Bridge), containing various improvements and track, upon which the
Pittsburgh & Lake Erie Railroad Company formerly maintained switching yards and maintenance,
refueling and other facilities. The Yard is the “McKees Rocks Yard.”

Admission (a) is stated in paragraph 5 of the Motion included in Exhibit 3; Admission (b) is stated in

paragraph 5 of the Motion; Admission (e) is stated generally in the Motion; Admission (f) is stated in
paragraphs 5 and 6 of the Motion; Admission (h) is stated in paragraph 8 of the Motion; Admission (i) is
stated in paragraph 8 of the Motion; and Admission (1) followed the entry of the Order approving the sale.

17
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defined in 49 U.S.C. § 10102(5) as “a person providing common carrier railroad transportation
for compensation.” Accordingly, the STB’s jurisdiction is limited to common carriers. Bar
Technologies, 73 F.Supp.2d at 514-15; Willis v. Surface Transp. Bd. 51 Fed. Appx. 321 (D.C.
Cir. 2002) (STB “has no jurisdiction over private track”).

49.  “Both judicial and administrative adjudications have...defined a ‘common carrier’
as an entity that offers its services for compensation to all members of the public that are in a
position to use them.” Bar Technologies, 73 F.Supp.2d at 515 (citations omitted); Kelly v. Gen’l
Elec. Co., 110 F. Supp. 4, 6 (E.D. Pa. 1953) (“common carrier” is defined as “one who holds
himself out to the public as engaged in the business of transportation of persons or property from
place to place for compensation”). Instantly, MVC is bound by Mariah’ admission that ProLine
has never been a “rail carrier” as defined in 49 U.S.C. § 10102(5) and has never been engaged in
providing common carrier railroad transportation to the public for compensation. See
Admissions Nos. 14 and 15. MVC is further bound by Mariah’s admission that no person ever
used the Track to provide common carriage of freight or passengers, and that the Track has never
been used for through rail service. See Admissions Nos. 10 and 11. In light of these admissions,
neither ProLine nor the Track are subject to STB jurisdiction.'® Bar Technologies; Willis.

50.  MVC’s assertion that CSX provides common carrier service in or adjacent to the
McKees Rocks Yard, moreover, is purposefully deceptive. The CSX main line runs along the
back of the Yard, not through it. Photographs of the Yard, one of which clearly shows the

relative location and condition of the CSX main line and a portion of the Yard, are attached

10 The concept of “residual” common carrier obligations, whereby a non-carrier becomes subject to STB

jurisdiction through the acquisition of common carrier track, is inapplicable in light of the admission that
the Track is not common carrier track.
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hereto collectively as Exhibit 15 and incorporated by reference. Therefore, CSX does not
provide common carrier service over any of the Track at issue.

51.  Even if ProLine is somehow construed to be a “rail carrier,” the particular Track
is exempt from STB regulation under 49 U.S.C. § 10906, which provides that the STB “does not
have authority...over construction, acquisition, operation, abandonment, or discontinuance of
spur, industrial, team, switching, or side tracks.” See Bar Technologies, 73 F.Supp.2d at 516;
Hughes, 945 F.2d at 612. “If...the track is designed and used for loading, unloading, switching,
and other purposes connected with, and incidental to, but not actually and directly used for
transporting goods between two different points of shipment, that tract is a spur and lies outside
[STB] jurisdiction.” Hughes at 612, citing Nicholson v. IC.C., 711 F.2d 364, 368 (D.C. Cir.
1983) (upholding ICC’s application of rule that switching yards are “consistently held exempt”
from jurisdiction)."!

52.  In particular, MVC is bound by Mariah’s admission that the Track “was exempt
from regulation under 49 U.S.C. § 10906” when the former operator of the McKees Rocks Yard,
the P&LE Railroad, ceased operating as a common carrier railroad, such that no abandonment
authority was required from the ICC (now STB). See Admission No. 4. Additionally, MVC
cannot escape Mariah’s further admission that the Yard, which contains the Track, was used
historically by the P&LE Railroad exclusively for switching, maintenance, warehousing and

refueling activities, all of which are incidental to point-to-point transportation. See Admissions

While “there is no single test of what constitutes exempt track under 49 U.S.C. 10906,” the STB’s “analysis
must focus on the disputed track’s use, history and physical characteristics, and we rely on a variety of
indicia, including: the length of the track; whether it serves more than one shipper; whether it is stub-
ended; whether it was built to invade the territory of another railroad; whether the shipper is located at the
end of the track; whether there is regularly scheduled service; the volume of traffic moving over the track;
who owns and maintains the track; whether the track was constructed with light weight rail; the condition
of the track; what the track is used for (e.g. loading, unloading, switching); and whether there are stations
on the track. Chicago Southshore & South Bend R.R.. — Petition for Declaratory Order — Status of Track at
Hammond, IN, 1998 WL 877617, STB Finance Docket No. 33522 (December 17, 1998) at *2.
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Nos. 7, 8, and 9. Mariah also admitted that the Track was not used for through rail service, and
that no person has ever provided common carriage of freight or passengers over the Track. See
Admissions No. 10 and 11. In light of these admissions, it is indisputable that the Track is
within the Section 10906 exemption, and it is impossible for MVC to meet its burden of
demonstrating that this Board has exclusive jurisdiction over the Track.

53.  Despite the foregoing, and without providing any specific supporting facts, MVC
maintains that the Track is subject to STB regulation. As has been shown above, MVC’s
argument regarding common carrier use by the P&LE Railroad and/or P&LE Properties is
plainly debunked by the facts. The admissions of Mariah demonstrate that the Track was and is
switching and/or industrial spur track that was never used by the P&LE Railroad for common
carrier service. MVC, moreover, presents no facts to even suggest a contrary conclusion.

54.  The assertion that service by CSXT to individual shippers who have located in the
McKees Rocks Yard somehow transformed the Track into common carrier track is similarly
unavailing for MVC. Mere service to individual shippers is not sufficient to turn private track
into common carrier track, and MVC cites no authority that so holds. In fact, it seems that MVC
purposefully confuses service from a common carrier, such as CSXT, with common carrier track.
Common carriers can and do operate on track that is not common carrier track. For example, the
United State Code recognizes and delineates exemptions for “spur, industrial, team, switching, or
side tracks” at 49 U.S.C. section 10906. Moreover, as precedent from this Board demonstrates,
the question of whether a piece of track has common carrier or exempt status depends upon a

host of factors, not simply whether the service is provided by a common carrier. MVC provided
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this Board with no evidence that such additional factors are met in this case, merely unfounded
assertions.’? See, e. 8., Chicago Southshore & South Bend R.R., supra.

55.  MVC’s arguments regarding the common carrier status of the Track whither upon
close examination. In neither the Notice of Exemption nor the Petition for Declaratory Order
does MVC even attempt to quantify or qualify its claims regarding the total number of shippers
in the Yard, where those shippers are located, the number of daily, weekly or monthly shipments,
the volume of freight shipped or the quality of the rails in the Yard.

56. In fact, applying the Southshore factors reveals that this Track is certainly not
common carrier track. It is a short amount of Track, a small part of which is used infrequently
for loading and unloading freight destined to or from a single shipper. ProLine estimates that
such shipments occur once every quarter. The track was not built to invade another carrier’s
territory, instead having served historically as a Yard. The Track is constructed with lightweight
rail, has no regularly scheduled service and the volume moving over it is extremely small.
ProLine owns the Track and, to the extent necessary, maintains the Track, though it is not
maintained for everyday use."> There are no stations along the Track. Given that the Track
meets practically none of the Southshore factors, there is no possible way that MVC can honestly
maintain that it is regulated track.

III. CONCLUSION
57.  In light of the foregoing, ProLine respectfully requests that this Board revoke the

Notice of Exemption filed at the above Finance Docket number. Revocation is necessary

Even if this Board were to conclude for the first time that mere carriage over private track by a common carrier
railroad like CSXT can somehow transform private track into common carrier track, it does not follow that all
of the Track in the McKees Rocks Yard should be transformed into common carrier track. Instead, ProLine
would respectfully suggest that, upon a proper showing by MVC, solely the portions of the Track serving the
shippers allegedly receiving service from CSXT should be re-designated as common carrier track.

Photographs depicting the condition of the Track are attached hereto collectively as Exhibit .
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because MVC presented the Board with false and misleading facts that make the Notice void ab

initio, MVC is attempting to insert the Board into a state, common law dispute over which a state

court has properly acquired jurisdiction, and the Track is either not common carrier track or is

exempt from Board regulation under 42 U.S.C. section 10906.

Dated: June 2—4 , 2004
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Respectfully submitted,

FOX ROTHSCHILD, LLP

it [

Jay D. Marinstein
Patrick L. Abramowich
John R. Gotaskie, Jr.

625 Liberty Avenue, 29" Floor
Pittsburgh, PA 15222

Telephone:  (412) 391-1334
Facsimile: (412) 391-6984

Counsel for ProLine Railroad Track Co.
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VER TION
1, Christian C, Farls, declare under penalty of perjury that the foregoing is true and
correct. Further, T certify that I am qualified and authorized to file this pleading, Executed on
June A3, 2004,

. // P
/,., /

-

Chnstian C. Farls
ProLine Railroad Track Co.

PT1 123420v4 06/22/04




Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34462

MVC TRANSPORTATION, LLC — ACQUISITION EXEMPTION —
P&LE PROPERTIES, INC.

ORDER

AND NOW, this day of , 2004, it is hereby ORDERED and
DECREED that the Notice of Exemption filed by MVC Transportation, LLC filed at the above-

captioned docket is REVOKED.
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD
TRACK CO,,

Plaintiff,
V.

MARIAH VENTURE CAPITAL
& CONSULTING, INC,,

Defendant.

JURY TRIAL DEMANDED
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CIVIL DIVISION
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FIRST REQUEST FOR
ADMISSIONS DIRECTED TO
DEFENDANT

Served on behalf of:
ProLine Railroad Track Co.,
Plaintiff

Counsel of Record for
This Party:

Jay D. Marinstein
Pa. LD. #53163

Patrick L. Abramowich
Pa. LD.# 74494

FOX ROTHSCHILD LLP
Dominion Tower, 29" Floor
625 Liberty Avenue
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,

PENNSYLVANIA
PROLINE RAILROAD ) CIVIL DIVISION
TRACK CO., ) No. GD 03 -025297
)
Plaintiff, )
)
v. )
)
MARIAH VENTURE CAPITAL & )
CONSULTING, INC., )
)
Defendant. )

FIRST REQUEST FOR ADMISSIONS DIRECTED TO DEFENDANT

Plaintiff ProLine Railroad Track Company (“ProLine”), by its attorneys, Fox
Rothschild, LLP, hereby serves these requests for admissions upon defendant Mariah
Venture Capital & Consulting, Inc. (“Mariah”), pursuant to Rule 4014 of the
Pennsylvania Rules of Civil Procedure. Pursuant to the applicable discovery rules, the
matters stated herein will be deemed admitted unless you provide a written response
within thirty (30) days after service of the requests.

L. INSTRUCTIONS AND DEFINITIONS

Plaintiff hereby asserts the following instructions and definitions for these
requests for admissions:

1. “Mariah” shall mean Defendant Mariah Venture Capital & Consulting,
Inc., its predecessors, successors, assigns, parents, divisions, partners and affiliates; and
their respective officers, directors, shareholders, employees, agents and representatives,

including with limitation James and Karen Frank. “You” or “your” shall likewise refer to

Mariah.
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2. “ProLine” shall mean Plaintiff ProLine Railroad Track Company, its
predecessors, successors, assigns, parents, divisions, partners and affiliates; and their
respective officers, directors, shareholders, employees, agents and representatives.

3. As used herein, “Track” shall mean those 10.5 +/- miles of railroad track
and trackage including railroad ties, switches, frogs, tie plates and related material
located in the Yard, the rights to which are at issue in the Complaint filed by ProLine in
the above-captioned docket.

4. “Yard” shall mean those two parcels consisting of approximately 105
acres in McKees Rocks Borough and Stowe Township, Allegheny County, Pennsylvania,
SS 330 to SS 415 (River Crossing to Neville Island Bridge), containing various
improvements and track, upon which the Pittsburgh & Lake Erie Railroad Company
formerly maintained switching yards and maintenance, refueling and other facilities.

5. The term “Person” shall mean any individual, corporation, partnership,
proprietorship, or association, or any other business organization or governmental
agency.

6. These requests for admissions encompass all information, documents and
records that are in the possession, control, or custody of Mariah, or any of its employees,
agents, servants, attorneys or assigns.

7. If you object to any request for admission, you shall state the reasons for
such objection.

8. If you claim any privilege relating to any request for admission, you shall
set forth fully the basis for the claim of privilege, including the facts upon which you rely
to support the claim of privilege in sufficient detail to permit the court to rule on the

propriety of the privilege.
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9. If your response to any request is not an unqualified admission, your
answer shall specifically deny the matter or set forth in detail the reasons why you cannot
truthfully admit or deny the matter.

10. A denial shall fairly meet the substance of the requested admission. When
good faith requires that you qualify your answer or deny only a part of the matter of
which an admission is requested, you should specify so much of it as true and qualify or
deny the remainder.

11. You may not give lack of information or knowledge as a reason for failure
to admit or deny, unless you state that you have made reasonable inquiry and that the
inforrnation known to you or readily obtainable by you is insufficient to enable you to
admit or deny.

12. These requests for admission are continuing in nature and must be
supplemented promptly if you obtain or learn further or different information subsequent
to the response date by which you know that a previous response was incorrect when

made, or though correct when made, is then no longer true.

PTI 117943v1 03/22/04




II. REQUESTS FOR ADMISSIONS

1. Pittsburgh & Lake Erie Railroad Company ceased operating as a
railroad under Interstate Commerce Commission (now Surface Transportation Board)
regulations and the Interstate Commerce Act (now the Interstate Commerce
Comrnission Termination Act) on or before July 1993.

ANSWER:

5
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2. On July 2, 1993, Pittsburgh & Lake Erie Railroad Company changed its
name to Pittsburgh & Lake Erie Properties, Inc. to reflect its total cessation of business as
a railroad.

ANSWER:
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3. Pittsburgh & Lake Erie Railroad Company obtained all necessary
regulatory approvals for its cessation of operations as a common carrier railroad.

ANSWER:
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4. Pittsburgh & Lake Erie Railroad Company was not required to obtain
authorization from the Interstate Commerce Commission (now the Surface
Transportation Board) to abandon the Track when it ceased operations as a common
carrier railroad because the Track was exempt from regulation under 49 U.S.C. § 10906.

ANSWER:
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5. Pittsburgh & Lake Erie Properties, Inc. owned the Track from July 2, 1993
through March 1997.

ANSWER:
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6. During the period from July 2, 1993 through March 1997, Pittsburgh &
Lake Erie Properties, Inc. did not operate as a common carrier railroad.

ANSWER:
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7. The Track is located in the Yard.

ANSWER:

11
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8. The Yard historically was operated by Pittsburgh & Lake Erie Railroad
Company as a switching yard and had refueling, warehousing and maintenance facilities, ]
including a roundhouse, a machine and erecting shop, a boiler and tank shop, a diesel
shop, a lacquer shop, a freight car shop, an upholstering shop, a paint shop, car cleaning
facilities, a woodworking shop, lumber storage facilities, and facilities for storing paints
and other solvents.

ANSWER:
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9. The Yard was used historically by Pittsburgh & Lake Erie Railroad
Company exclusively for switching, maintenance, warehousing and refueling activities.

ANSWER:
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10. No Person, including without limitation the Pittsburgh & Lake Erie
Railroad Company, ever provided common carriage of freight or passengers over the
Track.

ANSWER:
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11. The Track has never been used for through rail service.
ANSWER:
15
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12. Pittsburgh & Lake Erie Properties, Inc. sold the Track to Allegheny
Railroad Properties, Inc. in 1997.

ANSWER:
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13. Allegheny Railroad Properties, Inc. is not, and never has been, a common
carrier railroad.
ANSWER:
17
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14.  ProLine has never been engaged in providing common carrier railroad
transportation to the public for compensation.

ANSWER:

18
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15. ProLine is not presently, and has never been, a “rail carrier” as defined in
49 U.S.C. § 10102(5).

ANSWER:
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DATE: Mareh 22 200l
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By:

Respectfully submitted,

FOX ROTHSCHILD, LLP

bt doh...

Jay D. Marinstein

Pa. I.D. No. 53163

Patrick L. Abramowich

Pa. L.D. No. 74494

625 Liberty Avenue, 29 Floor
Pittsburgh, Pennsylvania 15222

Counsel for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing First Request for Admissions
Directed to Defendant was served upon the counsel listed below by hand delivery, on this

22" day of March, 2004:

Nicholas D. Krawec, Esq.
Bernstein Law Firm, P.C.
Suite 2200

Gulf Tower

Pittsburgh, PA 15219-1900
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IN THE UNITED STATES BANKRUPTCY COURT
- FOR THE DISTRICT OF DELAWARE

- INRE: :
P&LE PROPERTIES, INC., Chapter 11
Debtor. . : No. 96406 @sB)

. re

" NOTICE OF MOTION FOR AN ORDER AUTHORIZING DEBTOR
TO (i) SELL CERTAIN REAL PROPERTY (MCKEES ROCKS"
PROPERTY) FREE AND CLEAR OF LIENS; (i) TRANSFER

REAL PROPERTY FREE OF ANY TRANSFER OR
STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c);
(iii) MAKE DIRECT PAYMENT OF NET SALE
PROCEEDS TO PRE-PETITION SECURED CREDITOR;
| AND (iv) ASSUME AND ASSIGN RELATED LEASES

PLEASE TAKE NOTICE that on March 18, 1997, Pittsburgh & Lake Exie.
Pmpelr:ties, Inc., Debtor-in-Possession (*Debtor") filed a Motion for an Order
Authorizing Debtor To () Sell Certain Real Property (Allegheny Rocks Property)
Free and Clear of Liens; (ii) Transfer Real Property Free of Axiy Traunsfer or Stamp
“ Tax Pursuant to 11 U.S.C. § 1146(c); (iii) Make Direct Payment of Net Sale Proceeds
to Pre-Petition Secured Creditor; and (iv) Assume and Assign Related Leases (the -
"Motion"), a copy of which may be obtained from the undersigned if not encloséd
herewith; o A

PLEASE TAKE FURTHER NOTICE that the property sub_;eet to thc
osed thrtus afme are sar ﬁiﬁmhﬁw

LASKOPLEONSAL ZANGT
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PROPERTY: - . Approximately 105 acres.(two parcels) in McKees Rocks
‘ -Borough and Stowe Township, Allegheny County,
Pennsylvania, SS 330 to SS 415 (River Crossing to Neville
Island Bridge), containing various improvements and' track, -
formerly .switching yards, maintenance, refueling and other
" facilities of the Pittsburgh and Lake Erie Railroad. -

TEFMS: Price of $1.2 million payable over two years at 24 cqual

g . monthly payments of $5,000 each; unpaid balance of price
beanng interest at 7% per year, with balloon payment of
remaining price, with interest; on or before the 10th day of the
25th month after closing,

-PURCHASE]& Allegheny Railr'oad Properties, Inc.
CLOSING DATE Expcctod promptly aﬂ:er Court npproval

. PLEASE TAKE FURTHER NOTICE that ob_;ocuons 1o the Mouon, if

any, must be made in writing, filed with the Bankruptcy Court and served upon the

" followmg on: or before 4:00 p.m., EST March 31, 1997 6] Plnlhps, Goldman &

Spence, P.A., 1200 North-Broom Street, Wilmington, Delaware 19806, attention:

Stephen W. Spence, Esquire and Steven K. Kortanek, Bsquire and (ii) the Office of

the United States Tmstee for the Dlstnct of Delaware, 601 Walnut Street, Curus
_Center, Smte 950 West, Philadelphia, Pennsylvama 19106, attention: Iolm D. -

McLaughlin, Jr Esquire;
PLEASE TAKE FURTHER NOTICE that any party interested in
L Amakmg ah:ghcrandbcttcroﬁ‘crma:yrequestacopyofthc M&mona.tﬁm Debtofs

* on of before March 31” 1997 pro _d_cg, howcver ﬁlat the Debtor and/or thc Coun «
shall determine, what constitutes a "higher and better offer”.

LASEIERSALEINOT . 2
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PLEASE TAKE FURTHER NOTICE that the Court will conduct
hearing on the Motion beginning at 2:30 pom. ES'I’,.Apri'l i, 1997 in the co'm‘!r.oom
of The Honorable Helen S. Balick, Chief United States Bankruptcy Judge, Marine
‘Midland Plaza, 824 Market Street, 6th Floor, Wilmington, Delaware 19801, Only

' those objections tnmcly ﬁled and served as promded abave wﬂl be considered at said
hearing,

PHILLIPS, GOLDMAN & SPENCE, PA.

Stepban Spence (No. 2033)
Steven K. Kortanek (No. 3106)

1200 North Broom Street
Wilmington, Delaware 19899
) (302) 655-4200°
Attomeys for Debtor
Dated: March 18, 1997
Wilmington, Delaware
LASKKPLECOSAL €3 NOT 3
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- IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

IN RE: o ;
_ PITTSBURGH & LAKE ERIE :  CaseNo. 96-406 (HSB)
 PROPERTIES, INC., : ‘

. Chapter 11
Debtor. ..

MOTION FOR AN ORDER AUTHORIZING DEBTOR
TO () SELL CERTAIN REAL PROPERTY (MCKEES ROCKS
PROPERTY) FREE AND CLEAR OF LIENS; (ii) TRANSFER
REAL PROPERTY FREE OF ANY TRANSFER OR
STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c); .
(@) MAKE DIRECT PAYMENT OF NET SALE
PROCEEDS TO PRE-PETITION SECURED CREDITOR;-
, i , AND ASSIGN RELATED LEASES

Pittsburgh' & Lake Erie Properties, Inc., debtor and debtor-in-possession
("Debtor™), by and through its undersigned counsel, moves this Honorable Court for an order -

pursuant to 11 U.S.C. §§ 363(f), 365, and 1146(c) anthorizing ﬁe Debtor to (1) sell and
transfer its real property refarred to as the “McKees Rocks Property” (defined at length

hercin), consisting of two parcels comprising approximately 105 acres, fiee and clear of all

.. liens, encumbrances, claims and mterests, (2) transfer the McKees Rocksl?mpmy free of

sale proceeds to pwpcﬁﬁon secured creditor, and (4) assume and assign‘rclated leases at the

the McKees Rocks Property (the "Motmn“) In support of this Motlon, the Debtor

respectﬁllly represents as follows:
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BACKGROUND

1. On March 22, 1996, (the "Petition Date™), the Debtor ﬁle@ its ;rolunmry
petition for relief under Chapter 11 of the Code. Siice the Petition Date, the Debtor has
‘ remamcdl in possession of its assets and has continued to operate and manage its business as
a debtor-in-possession pursuant to Sections 1107 and 1108 of the Code

2. No official committee, trustee or exainine@ has been sippointed in this

3. This Court has Jjurisdiction over the subject matter of ﬂ:us motion
pursuantao 28U.S.C. §§ 157 and 1334. The ' stamtoryprcdlcatcs forrehefare 11US C. 8§
'105(a), 363 and 1146(c). Venue i is proper in this district pirsuant to 28 U.S.C. §§ 1408 and
‘ 1409. The subjectmawerofthxs motmnls acomproceedmg within the meaning of 28 U.S.C. |
§ 157(6X2). - |
~ History of the Debtor | _ ‘
4. The Debtot is a Delaware corporatxon headqmrtered in Pittsburgh,
Pennsylvama The Debtor s predccessor was the Plttsburgh and Lake Erie Railroad
" . Company (ﬂie“leroad”) TheRailroadwas feunded over lOOyem ago, andfor muchof

Railroad invested heavily in new rolling stock, notlong before the collapse of Pittsburgh’s

 steel industry decimated the market for the type of rail hauling the Rm'iroad depended upon.

The eﬁfects of rail dercgul;ltion under the Staggers Act compounded the Railroad’s decline.

TMERPLEXCAALEIGOT . - 2
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-5, The persistent downturn in rail usage and labor problems ultimately

_ forced the Railroad to exit the railroad business. This was accomplished through a series of

transactions closed in 1991 and 1992 in which the Railrodd sold its track and rail opefations

-10 CSX Corporation. To reflect its total cessation of business as 4 railroad under Interstate

Commerce Commission (the “ICC”, succeeded by the Surface “Tranisportation’ Board) -

- regulations and thé Interstate Commerce Act, the Railroad éhanged its name to Pittsburgh
& Lake Esie Propertics, Inc. on July 2, 1993, ' ‘

-~ 6 TheDebtor's business operations are currently limited to managing and

anm;ging for the ordgxlly disposition of its real and péi'sonal‘prop&ty holdings.  Its real

‘estate consists of mumerous parcels of heavy industrial and commercial property in western

Pennsylvania and Ohio. The Debtor’s personal property consists of 195 railroad hopper cars: _ -

- (subject 1o & court-approved sale yet to close), 13 inoperable rail cars (subject to the same

sale), two rail flat cars, various office eqmpmcnt, scrap mctals, miscellanecus machinery and
railroad-relsted é'quip;’nént

Description of the M(;Km Rocks Property

7.  The McKees Rockx Property compﬁses approximately 105 acres and

, Comty, Pennsylvania. The property is located six miles west of P1ttsburgh. - The property
is zomed for commercial usage, but abuts residential arcas that are economically distressed,

- with a housing project on one side and an older neighborhood on the other.
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8. Hxstonca.lly the Decbtor -operated a large sthchmg yard, and had
substantatal reﬁx.elmg, mmntmance and warehousing facﬂmes in operation at the McKees )

- Rocks: P'ropcrty Spec1ﬁca11y the Debtor had operated a ﬁxelmg facility for diesel . 4
locomotvves and stored dxcsel fuel in above-grmmd tanks on the propcrty The Debtor also”

. “operated amuﬁdhouse, a machme and emctmg shop, a bonlcr and tank shop, a diesel shop,

a lacquet shop, a ﬁmght car shop, an upholstenng shop, & pamt shop, car cleaning facilities,

a woodwodcmg shop and lmnber storage facilities, and famlmes for stonng pamts and other '.
solvents (‘SX declmcd to purchase the McKees Rocks Property when it pnrchased the
" Debtor’s rail opcratlons in 19-91~ and 1992. Today there. remam nine bnck structures of
various sizés. - Two above—gromd and four below-ground fuiel storage mnks are also located.
| on thie site. . ' .
;9. . Asa result of the lengthy history of heavy mdusmnl use, ‘the McKees
Rocks Property has suﬁ'ered ctmronmental conmmmauon that wﬂl reqmrc remcdnauon
' -Ccnam relevant remediation reqmrancnts have been set forth in the Consent Order and
| Adjudlcsmcrn entered into betwecn the Debtor and the Commonwealth of Pennsylvania,

a Depamncm of Env:ronmental Resomces (“P ”), dated- June 7, 1995 (dle “Consent ’

be oosﬂy to perform. Dcpcndmg ﬁponjhe,inﬁepﬁ@ end use of the McKées Rocks Property,
the costs to comply with the Consent dda and other remediation that would be required
‘may run into the hundreds of thousands of dollars.  Sioce 1992, the Debtor has spent
approximately $lOO,-0Q0 to'b'egin site r.emedia:ﬁon. ‘
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‘ 1(_). Since the sale of the Debtor’s operations, the McKees Rocks Property
has deteﬂoxatcd 31gn1ﬁcanﬂy Thc structure housmg the transformers and active electrical
'dlstnbutlon eqmpmcnt for the entire McKees Rocks Propexty ison the verge of crumbling
apart. Large bmldmgs on the site cither have no roofs or have enormous roof damage. Brick
- structures throughout the site are in various stages of decay. As the sm: is too large for the
Debtor to pmvnde sccunty service within its budget, incidents of vmdahsm, tréspassing, and
7 ﬂlegal dum;pmg are rampant. ' : . . .
" 1L Pnor to the Petition Datc in an effort to generate cash flow and to
obtain purchasers for the McKees Rocks Property, the Debior had entered into several leases
.(the “Leases”). that were unexpired on the Petition 'I')ate and contam purchase options.
These leases are discussed further below. Despite the cash flow ﬁoﬁl the mes, the ngtor
is sﬁu"tvuﬂlened with over $40,000 per yéar in property taxes for the McKees Rocks
| .Property The toml of the rent payments bcmg mnde to the Debtor at ﬂ1e McKees Rocks
Property is about $9 800 per month.
12. In terms of securing a salc transaction or transactions for the McKees

~ -Rocks Pmpt:rty, the Leases were thought to provide a good means of inducing the lessees .-

have lengthy terms up to 30 years. In addition, the already faydrable option prices in the

Leases for the- most part permit credits of % of the rent paid to date, eroding the net proceeds
the Debtor would obtain. Moreover, if a particular lessee wished to exercise its purchase
option and the Debtor wished to go forward with the sale, an e‘xpensivé subdivision process

.68 Jovd WHId MV NILSN3d GETBISHZTH

S1:¢1 e€e\zrsea/21



“would be requiréd. The précess would require exfensive surveys a.nd the sﬁbxhission of
 detailed subdivision plans to local townslnps and the two boroughs over winch the McKees
Rocks Pmpc,rty extends Permission to subdmde would require new sewage lmcs, the
constructlon of roads and other costly lmprovemcnts The-Debtor further beheves at any ‘
_ rate, that most of these lcssees do not have the ﬁnanc1a1 whcrewuhal to finance. thcxr
pmchase options. _ ‘

13, Disposing of the McKees Rocks Property has been the Debtor’s single
ﬁost difficult task. The -Debmr has, howéver, received what it considers 'to be an
 advantageous offer for the McKees Rocks Property from Allegheny Railroﬁa&r‘l’frobg:’rties,' Inc.
- ‘("Alie;;heny”), a copy of which is attached hereto as E#hibit_“A”; _Allegheny has oﬁ‘é;gd to -
pay $1.2 million ~fo_i- the Mches Rocks Propetty over time; secured by a new ,mortgage. in

- favor of the chvtor.j "Pursuant to 1ts ‘offer, Allegheny would pay. $i20,000 towm:d the -
_ pmchasepnce over 24 equal monthly payments of $5,000 each. The balance of the plfrchaSe

‘ pnce would accrue iriterest at 7% per year and be paidina s@e ballo‘bn paﬁeﬁt on or
before the 10th day of the 25th month after closing. In exchange for thé risk undertaken by

Allggheny, it would be entifled under tho terms of its offer to sell parcels from within the

payment of half the sale proceeds. - This proceeds. ‘split would _éﬁablc Allegheny to-
acco.mp]ish' the significant tasks of subdividing such parcels and obtaining appropriate

envi;onmental approvals.
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14, Allcghcnyhasagmedtoacceptanasslgnmentofﬂmlx.am Allegheny'

has also agreed ﬂ:at, sub_]ectto rev:ew of relevant environmental data, xt will indemnify and
hold th_e Debtor hapnlcss for any and all envxronmental_ liability at the McKees Rocks
The Ungp Q Leages at the McKees Rocks Proper_tx

" 15.  The Leascs are compnscd of seven uncxplred leases by which the

- Debtorleasedpofhons of the McKees RocksPropenyto six ﬁrms COplCS of the Lcases are
attached hercto as Exhibits “B™ through “G” -Exhibit “G” contmmng two lease agrcemems

respecting a common lessee.

" The Propused Sale Was Negotmted in Good Falth,
and Reprments a Fair Price )

- By this Motion, the Debtor secks authority to séll.the McKees Rocks

. 16.
Property to'Allegheny. The proimsed sale of the McKees R.ocks Property represents the

best transaction obtainable for this troubled property, in the Debtor’s view.

17. Fourtests must be sansﬁcd for this Court to appmve the sale requested

' der smhan 363 ef thc Codc D thc "sound buswass purpose” tnst, (n’)- the
-e nétice.

-mq\utemeﬁt ofa ﬁnr'and masonable pncc, ('m) tlw goed fai test, @)
Inre Lloncl Corp., 722 F.2d 1063 (2d Cir. 1983) (settmg forth the "sound busmcss pu:pose

test); Abbots Dairies of Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986) (adopting the Lionel

)
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standard and adding fhé "good faith" reqﬁifcmcnt); and In re Delaware & Hudson Ry. Co.,

124 B.R. 169 (D. Del. 1991) (adopting Lioncl in this District).

A Sound Business Purpose Exists
for the Sale of the McKees Rocks Property

18. The Debtor's proposed sale of the McKeés .Rocks ‘Property reflects a

 -sound busmess plhzrposle. The Deﬁtqr’s-cun;mt operations are 'fo:cused.solely on'mmmging

its propertws and t its leases to various firms, and  working to obtain sale transacuons of such

" properties. The chtor s goalis to file a chaptcr 11 hquxdaung plan. While the Debtor is

in the process of doing so, the parucularlyexpenmve holdmg expenses of the McKecs Rocks

Propetty and the presently sh:ong interest of thy in the propeity preciude awaiting the
conﬁxmaﬁon of a chapter 11 plau for this sale. ' |

19 The general maintonauce, taxes and insurazice for the McKees Rocks

Property represent a'siéniﬁcimt financial burden upon the estate. .In addition to ongoing -

liabilities, @ﬂe bcbtor is very concerned aﬁout_ the specter of large 6nc-ﬁ1‘ne cvent iia.bili&cs,

such as a personal injury claim by a trespasser or other risks, An expedient sale of this

. ~=busmess judgmcnt, the proposcd transacuon is thc best aVatlable altmmuve

20.  The Debtor firmly believes that the consgdemuon to be paid by

Allegheny reflects the highest and best offer obtainable, The Debtor submits that this price

LSROFLOOOAALES MO'T . - 8
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is at or above the ﬁur market vaiue of the McKecs Rocks Propetty, particularly,iﬁ light of the
environmental and subdivision and other development costs that will be required at the site.
. 21. The sale pncc has also been established as reasonable based on the
Debtox’s extenswe markeung efforts. The availability of the McKees Rocks Property for
prospective buyets was promotcd to ;ndnsmcs the Debtor belicved would be interested in-
ﬂie such a property, mcludlng the lessees under the Leases. 'I'h;. Debtor ﬁmﬂy Believes that
: 1t would be dxﬂicult and highly unhkely to obtain a hxgher sales pnce or more favomble '
terms for the purchase of thc McKces Rocks Property than: that being offered. However the
Debtnr has glven mtcnstcd patucs au opportunity to submit "hxghen and better oﬁ‘ers in its
foxm of nohcc The notice of ﬂns Motion being msued to all parttes in interest prowdm that '
the Debtorwﬂ[aocept "hlgher and better oﬂ'cm up to and mcludmg the objectxon deadlme o

to tlns Mouom

'I‘hé Transaction Has Been
Negotiated In Good Faith

22.  The parties' negotiations in this transaction invoived szgmﬁcant give and
. take on-the manerial,tran:s_actional terms. This is particularly true because of the unusual

other terms have boen negotiated at some lengfh, Accordingly, the Debtor submits that

-Allegheny’s offer respecting the McKees Rocks Property and the Debtor’s acceptance

) t}xereof reflects a transaction nég&tiated at arms' length.

LA nonaAta o i ' 9
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23.. Allegheuy is neither an “affiliate” nor an "insider” of the Debtor under
Section 101°of the Code. Allegheny is purchasmg the MoKees Rocks Property in good,
. .falth, pummnt to whlch 1t is enuﬂed to the protecnon of Section 363(m) of the Code..
Accordmgly, “The Debtor requests that any ordcr granted upon this Mqhon provide that the .
non-finality Af'tb; order shall not be a basis for delaying closing upo;_x the McKees Rocks
. Notice is Suﬂ‘iclent for the Requested . Sale B
24." 'The Debtor has glven noucc of tlns Sale M(mon to all- cred1tors the
Umted States Trustce each of thc aﬂ‘ectcd real property taxmg bodles msofaus@g Debl:or;i '
| can detcrmmc all pctsons clalmmg an interest in the McKees Rocks Property' and all
persons requcstmg nohcc pursuant to Fed. R. Bankr. P. 2002 Alt mterestcd partxes have
. therefore becn ngcn pmpcr notxcc of thc pmposed sale and of the ob_]ccnon dcadhne

Sale Free and Clear Of All Liens,
Encumbranc'es, Claimg And Interests Is Justified

25. ° Under the proposed agreement, the Debtor is obligated to provide its
Allcgheny with clear title: to the McKees Rocks ‘Property frcc and- clear” of: lIcns -
THAGES, eaaimsm

‘ 'authodmgxtto thc salctoAlleghmyfme andclearofa]l hcns encumbrances

. clm_ms and mterests,. with all liens, encumbrances, claims and mtqrcsts attaching to the

. proceeds after selling expenses in the order of their priority under non-banl.mxptx.:y law. The
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Debtor further- secks authoxiﬁ to pay proceeds after settlement costs to its 'pre~'-petiti6n

semrted lendex.

For this Comt ta enfer an ordcr anthonzmg salc of the McKees Roclm

Pxoperty free and clear of hens, encmnbmnccs. mterests or clanns nsserted by any parucular

_person, one of the following condmons must be sahsﬁed.

¢} apphcable non-bankruptcy law pennn:s sale of such
pmperty free and clcar of such interests;

(2) such cntlty consents; . 7

RON such interest is a lien and a price at which such property
is to be sold is greater than the aggregate value of all liens on
such property; ot

(4) such entity could be compclled, in a legal or equmble
prooecdmg, to accept a money satisfaction of such interest.

11US.C. C. § 363(i) In the event thax hcnholders on the McKees Rocks Property or alleged

'henholders did not consent under section 363(i)(2)? they could be compelled, in a legal or

cﬁu-itablepr'océcdingl such as a plan cramdown, to accept money satisfactions of their

" interests, tixf:reby satisfying section 363(f)(4). At a public sale of the McKees Rocks

- Property, under applicable non-bankruptcy law, the sale would take pl.aée free and clear of

The Debtor"s Pr&Peiition, Creditors - )
Asserting Intermts In The McKees Rocks Property

TheDebtonspaﬂytoaMasterAgreexnentRegardmgﬂleResuucmnng

of the Obligations of the Plttsburgh and Lake Erie Railroad Company (the “Restructuring

11
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'Agreement’),datedasofMayl 1985. 'I‘heRmhlwtlmngAgrcmnent,asammdcdﬁomhme

to time, has been in effect through the Petmon Date.
‘28. As is more fully set forlh in the- Fmal Order Provxdmg for Use of Cash
‘. Collataal and Providing Adequate Protection (the "Cash Collatcral Order™), entcred by’ ﬂns
Court on May 3, 1996 (Docket No. 27), the Restructuring Agreement of May 1, 1985 was 4
cntered into by the Debmr Shawrtut Bank, N.A, (whose successor is Fleet Bank, the
_ "Secunty 'I’mstee") and certain secured lenders and cemin othcr paItles The secured
- lendcrs, as speclﬁedmore pamcxﬂnrly in the Restmcturmg Agmement, are mfcm:d to as the
"Secured Lmdcrs" The Restrucmrmg Agreemeut, and all related documcnts establishing
- - the rights and interests of the, Security Trustee and the Secured Lendcxs (collectwely, the -
"Loan Docmm:nts"), evidence 1:he Debtm"s prc-pctmon obligations to the Secured Lcndcrs
The Debtor’s obhgatlons set forth in the Loan Documents represent all of the Debtor’s
consensual sccurcd dcbt on th:. Pctmon Date, .
. 29. As of the Petition Date, the aggregate prmcxpal amount of the Pre-
Petition Obligations was approximately $21,0?6,606.77, plus accrued and unpaid mtcrgst as -

 of the Petition Date, plus the reasonable costs and fees of the Security Trustee and the

Trustee on the Peutlon Date was $67 157 356

A 30. The Security Tmstee and the Sccurcd Lenders have valid, (hlly .

perfected, unavoidable liens upon and secunty interests in subslmlnally all of the Debtox’s
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rc.aI- and personal property and in all proceeds and produbts thereof (gonécﬁﬁly;‘ the
"Collateral®). . ' .
. 31. Oﬂmr parucs clmmmg liens in rcal McKees Rocks Property of the

Debtor compnsc parties who on the Petmon Date held j | jury verdxcts or Judgments entered

agmnst the Debmr prior to the Petition Date. 'I’he two latgcst ‘such claimed hens were held

by’l'homasJ H]leman, Sr and Leonard Pasinski. Mr; Hﬂeman s;udgmcnthenwasvacatcd'
as a matter of law, however by ordcr of the Pennsylvama Supreme Court entered in laxe
1996 These Judgment hcns are at any rate _nmxor to the hens of the Secunty Trustee In
hght of the drmnatxcally 1mdersecurcd nature of the Secunty Trustee’s clann, the Judgment

hen clmms ‘of these credltors are unsecured claims.

Direct Payments To The Security Trustee’
. Erom Sale Proceeds Are Appropriate -

32.  The Debtor requests authority to pay sales proceeds nef of setflement

costs and prorated real estate taxes, if any, directly to the Security Trustee in accordance with

 the terms of Cash Collatoral Order (and any extension thereof) and the Master Agreement.

mechagism i?ec"p‘ﬁring‘that 55% of net sale proceeds from ﬁe Collateral be pzud dlrectlym ‘
" the Security Trustee as adequate protecuon -The Debtor is pemutted to tise the remammg ‘

. 25% of cash collatcral to'the extent needed to fimd opcrauons

S C 13
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) 'The Transfer Tax/Stamp Exemption of -
11.U.S.C § 1146(c) is Warranted

33. The Debtor expects to prepare a Chapter 11 plan wh1ch w111 provide for
' ;ptompt payment in full of all allowed administrative and allowed secured claims and perhaps
' somi pomon of allowed unsecured clmms agamst the estate However, the rehef requested
‘ herem cannot await a plan, as more prompt relief is necessary.
34, This Com'tls mlthonzcdtogxantarequcstforﬁxcumsfermxcxmnphon :
* of Section 1146(c) of the Code. Excmption from the transfer tax ordinarily payable o Sales
of thiis type benefits tllc credxtors of this estate when the transfer is clearly in contemplation
. of confirmation of a pllm. The savings provided for in Section ll46(c) is Tikely. be a
.s1gmﬁcant source of payment for the unsecured creditors and for payment of other a]lowed
claims, '

Assumgii(ln and Assignment of the Leases is Merit‘éd -
.35. By this Motion, the chwr requests authority to assume and’ assngn the -
] Lcases o Allegheny Such assumption and assignment is an mtegml part of the proposed
sale.

36. Secmm 365(:;) efthc Cede provades, in relevanx part:

(ﬁ)‘ Except as provnded in secuons '765 and ‘766 of this tifle
ans in subsections (b), (c), and (d) of this section, the
_ trustee, subject to the court’s approval, may assume or

reject any executory. contract or unexpired lease of the
Debtor
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1T ,S C. § 365(a). As stated above the standatd applied- by thc Thxrd Circuit in_
dctcnnmmg whether an executoxy contract or unexpn‘ed lease should be assumed is

thc debor’s "business Judgmnnt" that assumpnon is in its economic best interests. In

e SharonSteel Corp., 872 F.zd at 40; I:mlg_En_teum_sp_s,M 1_63 BR. at 469
. ("Genera]ly a court will give great deference to -a Debtor’s dcclslon to assime or
_reject ths conim’ct.. A Dé:btor need only show that its decision to assume os‘ rcjc;:t the
_contract is an exercise of sound business judgment —a- standard which. we have
. concluded many umes is not dlﬂicult to mcct ')(cltanons oxmtted)
37, - The Debtor s decision to assume and assngn the Leases reﬂects
a proper excrmsc of its business Judgment The Debtor is the lessor under the Leases,
and the lessees’ options under 11U.S.C. § 365,(h)(1) preclude‘an effective rejection
of any of the Lea'ses' e)scept ﬂlrough means otherwise petmi&d by state law )
. 2 A]lcgheny has reprcscnted and thc Debtor submits that -
Allegheny clearly has the financial capability to satisfy any and all obhgauons it will
mcur in connectton with the Leases. Allegheny’s obhgauons as the lessor under the
Leascs would mdeed not be ovcrly burdemsomc or ﬁnanemlly large
A 39 Baséﬂ mﬁm-i'(

sprotfilly requests ﬂae
' ‘Court to approve the assumption and assignment to Allegheny (or such alternative
successful bidder shown to have the requisite financial capability) of the Leases,
identified in Exhibits “B” through “G” hercof. | |

61 3ovd T WYI4 MY NIZISNA3F ' GE1BISPCTH

GT:CT €882/68/21



40. No previous réquest for the relief rcqixested herein has been

madetotheCmnt. Asnonovellssucs oflawareprcseutedhcrem, theDebﬁorwawes‘ B

the brief reqmremcnt of D. Del. LR7.1.1.

WHEREFORE, thc Debtor respectﬁﬂly requests this Court to enter an

" order (i) authorizing the transfer of the McKees Roo_ks Property free and clear _of all

: liens, 'encliinb'mnceswlaims and interests, with all liens, en;:umbrahées; claims and. .

mterests attachmg to the’ prooeeds in order ot" the:r pnonty under app]wablc

nonbankruptcy laW' (n) authorizing u'ansfer of the McKees Rocks Property frce of

'any u-ansfer‘or.smmp tax in apcordaqce w1th-11 U.S.C. § 1146(0), (m) authonmg

' dm:ct payment of net sale proceeds to the Security Trustce in accordancc with the

Cash Collateral Order and (v) grannng such other and ﬁmher relief s is Just and |

DATED: -

" LASKOPLEOOSALEI MOT

8¢  3Iovd

PHILLIPS, GOLDMAN & SPENCE, PA.

L L dolot

Stephan Spcme (No 2033)

Wi i, Déla
- (302) 655-4200
Attorneys for Debtor

‘March 18, 1997

Wilmington, Delaware
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Exhibit "A"
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FEB-20-1997  15:35 “FRON | Fgh & Lake Erfe Prop, = 18
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189 S¢. Thomas Drive
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DUPLICATE ORIGINAL
IN THE UNITED STATES BANKRUPTCY COURT
. FOR THE DISTRICT OF DELAWARE
iN RE: :

'P&LE PROPERTIES, INC., Chapter 11 .-

' Debtor C : N , 96-406 (HSB)
_ ORDER UNDER i1 § . §6 363(b) and (t) and 365 AU'I‘HOR]Z[NG
T DEBTORTO(')SELLMCIGEESROCKS R
PROPERTY FREE AND CLEAR OF LIENS; (ii) TRANSFER
© SAYD PROPERTY FREE OF ANY TRANSFER OR )
STAMP TAX PURSUANT TO 11 U, U.S.C. § 1146(c);
(iii) MAKE DIRECT PAYMENT OF NET SALE

-PROCEEDS TO PRE-PETTTION SECURED CREDITOR;
ANI) (iv) ASSUME AND ASSIGN RELATED LEASES .

Upon oonsxderahon of Debtor's Motmn for an Order Auﬁwnzmg Debtor
To (i) Sell Certain Rcal Property (McKees Rocks Proper{y) Free and Clear of Llcns (u)
. 'I’ransfchcalPropenyFree ofAny'I‘mnsfer or Stamp TaxPursuantto 11 U S C §
1146(c); (iii) Make Direct Payment of Net Sale Proceeds to Pre-Petition Secqred

Cieditor; and (iv) Assume and Assign Related Leascs, filed on March 18, 1997 (the

o to the United Sttss.

l .

) Tms_teé, all creditors, relevant taxing authoritics, all partics requesting notice under Rule

A 2002, and all parties to the subject leases to be assumed and assigned (the “Unexpired

Leases™), and that no other notice need be given; and it appearing that: (1) the proposed .

sale reflects a valid exercise of Debtor’s sound business judgment; and (2) the purchaser,

€2 4
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_Allegheny leroad Pl‘opertles, Inc. (“Allegheny™) has agreed topay & fan- amd rcasonable

pnoc and is purchasmg the McKees Rocks Propctty in good faith; dnd It appcanng
thmfom that sufficient cause exists for granﬁng the rehef requcsted, and upon the record
hﬁrem, xt is hcreby

ORDERED that ﬂ1e Motlon is GRANTED and it 1s further

v ‘ ORDERED ﬂlat the Debtor is authonzed to» se]l fhe MCKD&G Rocks .
‘ _‘Propcrty, 1denuﬁed as follows:

- Approxirately 105 acres (two paicels).in MoKees Rnc.ks Borough
and Stowe Tawnshlp, Allggheny County, Pmmsyivnma, s§ 330 ‘to
- 8S 415 (River Crossing to Neville Island Bridge), containing vatious
_mpm\?emen&s and track, formerly switching yards, mﬂmtcnance, )
refuielitigand other facilities of the Plttsburgh and Lake Erie .
leroad,

’ andltlsfurdxer

" vz 3oVd

' ORDERED that Allcgbeny is enntlcd to the protecuon of 11 US.C, §
.363(m) such that the non finality of this Order is not suﬂiment canse (o delay closmg on

: thc sale of the McKces Rocks Property and itis further -

ORDERED that thc sale of the McKees Rocks Propetty shall be free and

| interests and clauns atmhmg to the procccds of such sale in the order of their- pnonty
aftm' deducnon of sales costs ordinarily payablc upon closmg of title upon a property of
this type (the “Selling E:q;eﬂses”); and it 13 further

WATd MV NIFLSNEd
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ORDERED that all sale of the McKees Rocks Property shatl be exempt

from the payment of any apphcable realty transfer taxes pursuant to 11 U S. C. § 1146(0) -
and it is furthcr ' ‘ ‘
ORDERED that Allegheny may record a cemﬁed copy of thls Order and
cxh1b1ts in thc land rccords for the county wherem auy of ﬂle real csim:e or pctsonal
-‘pmpertytobesoldmaybelocatcd,andltlsfnrﬂler ' .

- ORDERED, that the Debtor is authonzed to make direct payment of sale -
proceeds after Sell;ng Expenses dn'cctly to_Fleet Bank gs Sepumy Trustee int accordancc
with ﬂlc.ter_ms of this Court's Final Order .I.’rovidjng for Use of Cash Collatm‘aland | _
E ProvxdmgAdequate l?fotecﬁon, entered May 3, 1996, as may be extended by further :
order of this Court, tawatd a#d in paxtial gaﬁsfdcﬁog of its pre-petition secured clalm '

" against the Debtor; and it is further | ‘ .
ORDBRED that the Debtor is authorized to assume and assign the' Leascs
' awachcd to the Motion as Exhibits “A” through “G, which arc identified inthe

,,at‘mahmcnt hereto, to Allcghcny, under which Leases no cure obhgauon or default ‘exists

:,,_;asofﬁ:edamhemef.

e

THE HONORABLE HELEN S. BALICK
Chief United States Banlcmptcy Judge

DATED: /quﬁ Z 144’)
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ALLEGHENY RAILROAD PROPERTIES, INC.
. 139 St. Thomas Drive
Beaver Falls, PA 15010
(412) 843-4343

January 24, 1997

Mr, J. D. Hariman .
Pittsburgh & Lake Erie Properties, Inc.
Buite 548, Commerce Court

Four Station Square

Pitsburgh, PA 15219

Dear Mr., Hartman:

At we discussed during our mesting on January 23, 1697, following you will find an offer
to purchase the McKeeg Rocks proparty locsted in Allegheny County, Pennsylvania which | have
prepared in ight of our discussion. This offer includes all of the real estate, buildings, rail faciliies,
rights of ways, eassments, leases, and other personal property owned by PELE Properties, Inc.

located on or about the. properties. The buyer will be Alleghany Rallroad Propertias, Inc., of its
assignoes.

~ The purchuse price is One Million Two Hundred Thousand Dollars (§1,200,000.00)..
The purchase price will be paikd 10 the seller as follows:

a) ©One Hundred Twanty Thousand Dallars ($120,000.00) of the purchase price will be
paid in twentyfour (24) monthly instaliment payments of $5,000.00 aach. Payments

start on the 30th day after closing with each subsequent payment to be made on the
same day of the following 23 months.

8 the rale of seven (7%) percent will acerus-on the outstanding prinsipal

. . ' ‘ .
<) The principal balance of $4,080,000.00 togsther with all accrued inferast, if not
sooner paid, will be pald to the seller on the 10th day of the 25th manth after closing
of this transaction.

d) The Buyer may make a full or partial prepayment at any time without paying any
prepaymaent charge, if Buyar makes & partal prepayment than the due date/amaount
of subsoguent monthly psyrnents will be changed to refiect the application and credit

of the preépayment against the monthly payments and then the remaining principal
and accrusd interest. :
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Mr. J. D. Hariman
January 24, 1997
Page 2 '

8) The debt.shall be secured by & valid first mortgags on the property, and shall be
evidenoed by a cognovit note containing the above terms.

1)} {n addition o the prepayment right, the documentation shall contain a provision
aliowing for the buyer to secure partial releases, 4§ property may be sold upon
payment by the buyer of one-half of the net procoeds t0 seller.

As you are aware, | fashion this offer only after @ lcng study of this property. in reviewing
this property, and In faghioning this offer, | would ask you t0 note what | believe are satious
impediments to the proporty’s salabiiity. These include but are net imited to the following:

8) There are low rental long term leasas with options to purchase to various tenants.
Thess geverely restrict marketability.

b) Those leases also apparently contain provisions aliowing offsets {or tenant made
improvemants against the purchase price, l.e. the tenant makes a §50,000
improvement, and the purchase price goes down $50,000.

c) The proppriies are cumantly & negative cash flow {0 your cotporation due o taxes
and insurance. :

d) There appears to be substantial enviconmental problems associated with the
properties raquiing ongoing cash outlays and perhaps eventual remedial work
nocessary.

While | am sure the lease/purchase option terms were viewed by Mr. Gordoh
Neuenschwander as baing necessary elemants 1o get the properties lsased, they now provide
substantial impedimant to a parspectiva purchaser.

5

Tm cother genaral terms which | would 1ike to address is that | would expect a Deed to be
of special watranty. Pisase note that this offer is contingent upon buysr obtaining and recelving
® lille report evidencing free and clear title insurable at standard title insurance rates except for the
leazes (as described above) and beneficial easements. Buyaf will obtain this report within twenty
(20) days after this offer Is accoptod by the Bankruptcy Court and will immediately provide you with
a copy tog’thgr with & list of any title exceptions which would render the property uninsurable at
standard title insurance rate. These exceptions must be resolved by mutual agreement of buyer
and seller or waived by buyer in writing within thirty (30) days after buyer notifies seller. Fallure to
resolve title exoeptions as provided above shall cause this offer to terminate.

| understand from,our discussions that there are some minor envikonmental problems at the
property. Currently, you will be having monitoring wells drilled and a Phase Two Environmental
Study done on the proparty within the next sixty (60) days. You have agreed to make aveilable to
buyer or its designated agents any and all environmental information, including the resuits of the
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Mr. J. D. Hartman
January 24, 1997
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‘above. By the Ister of the thiry (30) days after dalivery of the Phase Two and well monhoring
results, buyer will evaluate this data and advise salier in writing if it is acceptable, in which case the
transaction will proceed , of if unacceptable, in which event the offer will terminate. Further, If buyer

cloges on this trangaction, it will agres to indemnify and hold seller harmiless from environmentsl
Rability.

Finally, you have told me that there will be no real estats transfer tax stamps due and
puyable due to Bankruptcy Court jurisdiction In this matter.

) Lastly, | understand that Bankruptey Court approval will be necessary. We briefly reviewed
the process, and it iooks like & would take approximately two months to secure this approval. That
time table is acceptable subject to my receiving the appropriate corporate approval that this .
transaction will be recommendaed to the Bankruptey Court. | understand that this deal cannot be
consummated without Bankruptey Court approval, and by signing below, | em only asking that there
be a corporate acknowledgment that the deal 1s ascoptable. Since | have been personally involved
in four (4) prior transaction, you know that | am able to make a transaction fike this happen. 1 fesl

that this track record should be brought fo the attention of the decision makars In this approval
process since it s certainly relevant to their deliberations. ;

It you have arty questions, please contact me. if it Is acceptabie to you, kindly sign and fax
me a ratum copy today so that we can proceed.

Very truly yours,

ALLEGHENY RAILROAD
PROPERTIES, INC.

Ronaid G. Hall, President

RGH/ef

o

necessary afprovals of the
Bankruptcy Court)

U.s.

PITTSBURGH & LAKE ERIE
PROPERTIES, INC.

Dated: 1/2v/97 BY: QJ-M

VP Trsegurer
Position

.
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ﬁNANIMOUS,CONSENT OF DIRECTORS
OF
PITTSBURGH & LAKE ERIE PROPERTIES, INC

f
The undersigned, being the sole Director of Pittsburgh and Lake Erie
Properties, Inc., a Delaware corporation (the "Company"), under order of the
United States Bankruptcy Court for the District of Delaware, hereby consents to

the adoption of said resoiucipn for and as resolution of the Board of Directors

of said Company:

RESOLVED that the Board of Directors of Pittsburgh &
Lake Erie Properties, Inc. (the "Company") does hereby
approve the sale of approximately 105 acres (two parcels) in
McKees Rocks Borough and Stowe. Township, Allegheny County,
Pennsylvania, SS 330 to SS 415 (River Crossing to Neville
Island . Bridge), containing various improvements and track,
formerly switching yards, maintenance, refueling and other
-facilitjes of the Pittsburgh and Lake Erie Railroad for a
consideration of $1,200,000.00;

FURTHER RESOLVED, that the Vice President is authorized
to execute and deliver on behalf of the Company any aad all
: E te ’_;;aa ecﬁiua.

" Pated 'thié"iﬁ'& day 'o‘-f April, 1997.

/

Q,m%é:

John D. Hartman
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#. 0, Maly Ca., 417 Yeunh Ave., Pyn., Po 13118
® Ceprrigma 1982

FAumu all Men by these Preseuts,

@bac___PITTSBURGH & NC

SGite 780, tamerce Couct, Four SEAtiohn Square
of Pittshargh, PA_ 15219

for and in consideration of ths sum of_One Dollar 31.00) and other good and valuable

consideration  so it inrand poid by ALLEGHENY RAILROAD PROPERTIES. INC.
o7 139 St. Thomas Drive, Beaver Falls,

Permsylvania 15010

at or beforo tha sealing and
delivery of thess presants, the recoipt whercof is heredy acknowledged, has  granted, bargaincd

sold, released and confirmed and by theae presents doRY gramt, arguin, acli, releass and confirm
mmm ALLEGHENY RAILROAD PROPERTIES, INC.

ol and singul e fumiture, fixtures, allequ.im:cradgand&ackmcerimmd

other contents mdndsceilanemmpersanlmmorabmtd\awitdﬂngyaﬂs,
maintenance, refueling and other facilities of the Pittsburgh & Lake Erie Railroad
located on appraximatély 105 acres sin McKees Rocks Borough and-Stowe Toxaniship,

Allegheny County, Petnsylvmia (hereinafter “Persooal Property™)
mentioned in the Sclicdule hawutowmd(cmlorud)undwwwuhaktta.(.

€o Dabe and 10 PolY the said_Personal Property

unto the said__ALLEGHENY RATIROAD PROPERTIES, INC.

AR IXOHANBTLIORY, successars und assips, (o and for. its.
. oW proper uae, benefit and behoof, forever.

of lcul yood.t. ‘chaltels and pro;urty ubou rc]crnul to, m«l u«u the sume, and ww purt
Mw[ unto the said ALLEGHENY RAILROAD PROPERTIES INC.

XRSNfox 0 dmiixixatnrs, successors and assigu, from aud uuuuul wll persons wlmuacwr, uhall and
will warrant gnd [orcvcr defend by thess presents.

Witurss the Ilur Exeation Hereaf, Uu,.mwnay o! . . 19.97.

BHealed and ﬂclluub in the Ycesence of V
nucnun. OF INDLVIDUAL
MIGHATULE OF LNDIVIDUAL

Attest: ~ PITTSBURGH & LAKE ERIE PROPERTIES, INC.

Q? é‘ @{“Q,Q . 2) nu; OF CORFORATE SELLER
Z‘y‘ T ~;/I<£ TUSSIOENT

{Corporate
Seald

s
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AGREEMENT OF PURCHASE AND SALE

THIS CONTRACT is entered into as of the 22* day of April, 1997, by and between
PITTSBURGH & LAKE ERIE PROPERTIES, INC. (formerly known as Pittsburgh & Lake Erie
Railroad Company), a Delaware corporation, OWNER OF RECORD or its successors or assigns,
whose address is Suite 780 Commerce Court, Four Station Square, Pittsburgh, Pennsylvania, 125219,

~ (hercinafter referred to as “Seller”), and ALLEGHENY RAILROAD PROPERTIES, INC,, &
Pennsylvania corporation, whose address 139 St. Thomas Drive, beaver Falis, Pennsylvania, 15010,
(hereinafter referred to as “Purchaser™), upon the tenms and conditions set forth herein.

ARTICLEI
Purchase and Sale of the Property

1.1 For and in consideration of the premises, undertakings and mutual covenants of the
parties set forth herein, Seller hereby agrees to sell and convey unto Purchaser, and
Purchaser hereby agrees to buy and pay for a certain tract of land situate in McKees
Rocks Borough and Stowe Rocks Township in Allegheny County, Pennsylvania,
together with all and singular the rights and appurtenances pertaining to such real
Property, including, but not limited to a right of ingress and egress and to and from
the adjacent streets, alleys and rights-of-way, which property is described in Exhibit
A and formerly and commonly known as Pittsburgh & Lake Erie Rail Yards,
consisting of approximately 105 acres (hereinafter referred to as the “Property”).

ARTICLE I
urchase Price

2.1  The purchase price for the Property shall be One Million Two Hundred Thousand
($1,200,000.00) Dollars.

22 The purchase price fo the Property shall be paysble as provided in the Note attached
o heeossDabRBY S

ARTICLE I
Title

3.1 At the Closing, Scller shall convey the Property to Purchaser by special warranty
deed, free and clear of any and all liens, encumbrances, reservations, restrictions,
encroachments and other conditions, except for the following:

a) The lien for property taxes which are not delinquent on the Closing date;




|
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b) Such restrictions, easements, rights-of-way, storm water management, future
maintenance and repair obligation and access eascments as may be beneficial
and reasonably required; (Note: CSX easement is acceptable)

©)  All ofits right, title and interest in and to the leases described in Exhibit “F"
attached which are assigned to Purchaser and assumed by it.

ARTICLE IV
Title Commitment

4.1  Within one hundred twenty (120) days after closing on the Property under this
) Agreement by both parties, Purchaser, at its expense, shall cause to be furnished to
Seller a current title insurance commitment for an ALTA Owner’s Title Insurance
Policy (“*Owner’s Policy”) to be issued by a title insurance corporation (“Title
Company™) licensed to issue policy of title insurance in the State of Pennsylvania,
showing the status of title of the Property and all exceptions, including licns,
encumbrances, easements, restrictions, rights-of-way, covenants, reservations and
other conditions, if any, of record affecting the Property which would appear in an
Owner’s Policy, if issued on the date of commitment. In the event the title search
and/or commitment reveals to Purchaser any exception(s) or document(s) interfering
with or precluding the conveyance of good and marketable title to Purchaser as above
provided or preventing or making more costly the utilization of the Property for its
intended purposes with the express exception of environmental contamination or
remediation matters, then Purchaser shall notify Sefler in writing of its objections to
" title within the one hundred twenty (120) day period and Seller shall have up to one
hundred eighty (180) days from the date of closing within which to attempt to cure
same. If Seller cannot cure such defects within said period, Seller shall so notify
Purchaser in writing, and Purchaser may, at his option, upon delivery of written notice
10 Seller, proceed to teke such corrective actions as may be required and to offset
such sums and expenses incurred from the sums due under the Note, and to seek such
other legal or equitable remedies against Seller as it may elect.

ARTICLE V
Title Policy

5.1  Purchaser must be able to purchase at its cost and expense (after credit for the title
commitment) an Owner’s Policy issued by the Title Company, in Purchaser's favor
in the full amount of the purchase price for the Property insuring Purchaser's
marketable fee simple title to the Property, with survey exception, and subject only
to those exceptions which do not interfere with or preclude the conveyance of good
and marketable title to Purchaser as sbove provided or prevent or make more costly
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the utilization of the Property for its intended purposes

ARTICLE VI
Closing

The consummation of the purchasc and sale contemplated hereby (hercin called the
“Closing™) shall be deemed held at 10:00 a.m., local time, on April 22, 1997, unless
extended as herein provided. Closing shall be held at offices to be designated by
Purchaser, or at such other time, date and place as Seller and Purchaser may agree
upon in writing. The date and hour of the Closing are herein called the “Closing
Date.” ,

At the Closing:

a) Seller shall deliver to Purchaser a Special Warranty Deed, duly executed and
acknowledged by Seller, conveying the Property to Purchaser,

b)  Purchaser shall deliver to Seller the Note evidencing the purchase price for the
: Property (see Exhibit “B” attached), the Mortgage (se¢ Exhibit “C” attached),
and the Peansylvania DEP letter (attached as Exhibit “E”).

c) Jointly the parties shall prepare and execute and deliver each to the other a
Settlement Statement. Property taxes shall be prorated between Seller and
Purchaser as of April 1, 1997. Such taxes shall be prorated and payable to the
appropriate party at the Closing on the basis of such taxes for the year in
which the closing occurs if said amount is known at the time of closing; if said
amount is not known, then such taxes shall be prorated on the basis of the
latest known valuation or assessment and millage rate. Should the actual
taxes for the year of closing be more or less than the amounts prorated, then,
upon demand by either party hereto, such taxes shall be reprorated to reflect
the actual amount of taxes due for such year; and Purchaser or Seller, as the
casc may be, agrees to pay the amount of such adjustment within ten (10)

days after demand by the party eatitled to such adjustsnent.

d)  Transfer taxes ihall niot be duepursu suant to the Order of the U.S, Bankru iptey
Court attached hereto as Exhibit “D”.

c) All other closing costs, including without limitation recording fees, shall be
‘paid by Purchaser. : '

f) Possession of the Property shall be delivered to Purchaser.
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ARTICLE vIII
Seller’s Representations, Warranties And Covenants
8.1  Sclier represents, warrants and covenants to and with Purchaser that:

8) Seller has, and will convey to Purchaser at Closing, good, marketable and
insurable title to the Property, free and clear of all liens, encumbrances,
covenants, reservations, restrictions, rights-of-way, easements and any other
matters affecting title, recorded and unrecorded, except for matters which
have been expressly disclosed in this Agreement.

b)  No person, corporation, firm, or entity other than Purchaser has acquired or

- will acquire any right, or option to acquire the Property or is or will be

eatitled to possession of all or any part thereof except for the Leases listed as
Exhibit “F”.

c) Except as disclosed herein, Seller has received no notice and has no
knowledge of any governmental or judicial orders or decrees in existence, or
proceedings pending or threatened which either do or could affect the
Property other than Pennsylvania Department of Environmental Resources
action at EHB Docket No. 92-454-MR (PA DEP action)

d) Seller has received no notice and has no knowledge of any actual or
threatened full or partial condemnation of the Property. ‘

©) To the best of Seller's lcnowledge, no improvements or other structures
located on any adjoining real property encroach upon any portion of the
Property.

f) Except as disclosed herein, there is no tax or tax assessment of any kind or
nature whatsoever under current law that is presently due, or that will or may
become due under current law within the current or next succeeding calendar

year with respect to the Property, except for property taxes for the year of

bicy B ; . wien ‘ A R X Sl . :

g) To the best of Seller's knowledge, except as known to exist in connection
with and disclosed in the PA DEP Action, the Property is free of any

~ flammable explosives, underground storage tanks, radioactive materials,
hazardous wastes, friable asbestos, other materials containing asbestos, toxic
substances or related materials, including, without limitation, substances
defined as “hazardous substances”, “hazardous materials” or “toxic
substances” in the Comprehensive Environmental Response, Compensation

and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et. saq.), the

a2sm7 4
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Resource Conservation and Recovery Act (42 U.S.C. Section 6901, ¢t. seq.),
the Hazardous Materials Transportation Act (49 U.S.C. Section 1801, gt.
s¢q.), any so-called “Superfund” or “Supelien” law or any other applicable
foderal, state or local law, common law, code, rule, regulation, or ordinance,

presently in effect or hereafter enacted (herein “Hazardous Materials™)

ARTICLE XI
Misceliancous

Except as expressly set forth herein, any covenants, agreements, representations and
warranties of Seller and Purchaser contained in this Contract, as well as any rights and
benefits of the other party with respect thereto, shall survive the Closing and shall not
be merged into the Closing.

Notices hereunder shall be sent by certified mail, return receipt requested, j)ostagc

prepaid, or by nationally recognized overnight courier

Purchaser.

Ifto Seller, to:

With a copy to:

With 'a copy to:

Pittsburgh & Lake Frie Properties, Inc.

Suite 780 Commerce Court
Four Station Square
Pittsburgh, PA 15219
Phone: (412) 263-3813
Fax: (412) 263-3913

James 8. Vergotz, Esquire
106 Arcadia Court

9380 McKnight Road
Pittsburgh, PA 15237
Phone: (412) 366-4438
Fax: (412) 366-0510

Phone: (412) 8434343
Fax: (412) 843-1655

service, addressed to Seller or
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11.5

11.6

11.7

11.8
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Phone: (302) 655-4200
Fax: (302) 655-4210

Words of any gender used in this Contract shall be held and construed to include any
other gender, and words of a singular number shall be held to include the plural, and
vice versa, unless the contest requires otherwise,

The captions used in connection with the Articles of this Contract are for convenience
only and shall not be deemed to construe or to limit the meaning of the language of
this Contract. : :

Nothing in this Contract, express or implied, is intended to confer upon any person,
other than the parties hereto and their respective successors and assigns, any rights,
obligations or remedies under or by reason of this Contract. This Contract shall be
binding upon the executors, successors or assigns of each party.

This Contract may be amended only by a written instrument executed by Seller and
Purchaser.

This Contract, the Note, the Mortgage and all other documents attached as Exhibits
to this Agreement embody the entire Agreement between the partics with relation to
the transactions contemplated hereby. There have been and are no covenants,
agreements, representations, warranties or restrictions between the parties with regard
thereto other than those sct forth herein or hercin provided for, and the provisions of
this Contract cannot be waived except by the written agreement of the party against
whom a waiver ghall be asserted. .

This Contract shall be governed by and construed in accordance with the laws of the
Commonwealth of Pennsylvania.

This Contract may be executed in any number of counterparts, each of which shall be
an original, but all such counterparts shall constitute one and the same instrument.

8

Ifthe final date of any period which is set out in any provisions of this Contract falls

upon 2 Saturday, Sunday or legal holiday under the laws of the United States or the
Sate of Pennsyivania, then, and in such event, the time of such period shall be
extended to the next day which is not a Saturday, Sunday or legal holiday.

IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day and
year first above written.

L EEEE——
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ATTEST: PURCHASER:
ALLEGHENY RAIL ROAD PROPERTIES, INC.

mor%m/aﬂ‘/

PITTSBURGH & LAKE ERIE
PROPERTIES, INC.

%/ ggfuew( BY:

Posmon. FWA’S/ Position: VP- Teaciner







o @ nguabit Indgment Note

$1.20000000 dal_%aﬁaj_ 1997

For value received, ALLEGHENY RAILROAD PROPERTIES, INC., a Pennsylvania
Corporation, (hereinafter the UNDERSIGNED), promises to pay to the order of:

\

PITTSBURGH & LAKE ERIE PROPERTIES, INC.
Suite 780, Commerce Court

Four Station Square

Pittsburgh, PA 15219

(hereinafter the “LENDER"), the principal sum of One Million Two Hundred Thousand
Dollars ($1,200:000.00) to be paid in twenty four (24) monthly installment payments of
principal of Five Thousand Dollars ($5,000.00) each, beginning on the tenth day.of

s 1997, and continuing on the same day of each month thereafter to and
ndudlng 10, 1999 when the then outstanding principal balance together with

the a d unterest (calculated at the rate of seven (7%) percent per annum on the
outstanding pnnc:pal balance) shall be paid in full.

Prepayment: UNDERSIGNED has the right to make payments of principal at any time

before they are due (hereinafter called “PREPAYMENT"), provided that UNDERSIGNED
gives the LENDER ten (10) days written notice of such PREPAYMENT.

10 time any ‘of the propérty subjéct to the mengages of even' date givi

UNDERSIGNED portnon subject to the obligation of the UNDERSIGNED to payA(as a ‘
PREPAYMENT) a sum equal to fifty percent (50%) of the Net Sale Proceeds (defined as

the total consideration to be paid by the buyer, less Mortgagor’s share of transfer taxes,
realty tax prorations, title and legal fees, and brokerage commissions, if any). Within ten
{10) days of the UNDERSIGNED providing the LENDER with a written notice, LENDER

- . shall deliver into escrow with the designated closing officer its Partial Release of Mortgage

duly executed, together with authorizing said closing officer to deliver and record said
Partial Release upon payment of fifty percent (50%) of the net proceeds.

UNDERSIGNED may make full or partial PREPAYMENTS without paying any

PREPAYMENT charge. If UNDERSIGNED makes a partial PREPAYMENT, then the due
date and/or the amount of subsequent monthly payments shall be changed to reflect the

418197
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application and credit of such prepaid amount against the monthly payments and then
against the remaining principal.

Late Charge: In the event any installment payment shall not be made within ten (10) days

of the date at which it is due and payable, the UNDERSIGNED shall pay a late charge

‘equal to three percent (3%) of the instaliment payment then due. The payment of the late

charge shall not waive alter, or impair any other rights or remedies LENDER may have
- under this Note.

Event of Default: The following is"an “Event of Default” under this Note: Failure to make
payments within thirty (30) days of when due under this Note.

» Failure to make any payment on this Note shall, at the option of the LENDER,
.. accelerate this Note and the full outstanding balance of principal shall-be immediately due
and payable. :

Confession of Judgment: Upon the occurrence of an Event of Default, the UNDERSIGNED
-hereby authorizes and empowers any attorney of any court of record within the United
States of America, or elsewhere, to appear for the UNDERSIGNED and, with or without
_-declaration filed, confess judgment or judgments against the UNDERSIGNED in favor of
the LENDER or other holder hereof, as of any term, for the above principal sum remaining
unpaid, and any other sums due by the UNDERSIGNED plus cost of suit and an attorney’s
commission of five percent (5%) or $10,000.00 whichever is the larger amount, with
release of all errors and the right to issue execution forthwith upon default as aforesaid.
The authority and power to appear and enter judgment is not exhausted by the initial
exercise of this power and it may be exercised as often as LENDER or other holder deems
necessary and desirable. ' '
This Note shall be governed by the laws of the Commonwealth of Pennsylvania.
- This Note shall inure to the benefit of the LENDER, its successors and assigns and shall
. be binding upon the UNDERSIGNED, and its suocess { assigns. i

The UNDERSIGNED has duly exécuted this Note the day and year first written ~
above. S . _

ATTEST: ALLEGHENY RAILROAD
i : - PROPERTIES, INC.

4/18/97



03104038




~a

MORTGAGE
. . Y2 L— \
This mortgage is made on __ X (1! " "1997, between ALLEGHENY RAILROAD
PROPERTIES, INC,, a Pennsylvania corporation, of 139 St. Thomas Drive, Beaver Falls, 15010,
Beaver County, Pennsylvania, called Mortgagor, and PITTSBURGH & LAKE ERIE PROPERTIES,
INC., a Delaware corporation, maintaining its office and place of business at Suite 780 Commerce _
Court, Four Station Square, Pittsburgh, 15219, Allegheny County, Pennsylvania, called Mortgagee.

WHEREAS, Mortgagor has executed and delivered to Mortgagee a certain Mortgage Note
of even date herewith, payable to the order of Mortgagee in the principal sum of One Million Two
Hundred Thousand ($1,200,000.00) Dollars and has provided therein for payment of any additional
moneys loaned or advanced thereunder by Mortgagee, together with interest thereon at the rate
provided in the note, in the manner and at the times therein set forth, and containing certain other
terms and conditions all of which are specifically incorporated by reference;

NOW, THEREFORE, Mortgagor, in consideration of the debt or principal sum and as
security for the payment of the same and interest as aforesaid, together with all other sums payable
under this mortgage or under the terms of the note, grants and conveys to Mortgagee, and its
successors and assigns, all the lot(s) or piece(s) of ground situated in McKees Rocks Borough and
Stowe Township, Allegheny County, Pennsylvania, more specifically described in Exhibit “A”
attached hereto and made a part hereof, :

Together with the buildings and improvements erected thereon, the appurtenances thereunto
belonging, and the reversions, remainders, rents, issues, and profits thereof.

To have and to hold the same unto Mortgagee, and its successors and assigns forever.

Provided, however, that if Mortgagor pays to Mortgagee the debt or principal sum, including
additional loans or advances, and all other sums payable by Mortgagor to Mortgagee under this
‘mortgage and under the terms of the note, together with interest thereon, and keeps and performs
-each of the other covenants, conditions, and agreements set forth in this mortgage, then this mortgage

‘and the estate hereby granted an cortie void.

Mortgagor may at any time prepay, without having to pay any premium on account thereof,
the whole or any part of the principal indebtedness secured by this mortgage, with accrued interest,
on ten (10) days’ prior written notice to Mortgagee of Mortgagor’s intention so to do, and may at
any time anticipate or prepay any amortization requirements set forth in this mortgage. In
consideration of the terms and conditions of the Agreement of Sale and as set forth in the note,
Mortgagor shall have the right during the term of this mortgage to i) subdivide or otherwise partition
the real estate and other security subject to this mortgage (in which activity and process Mortgagee
agrees to cooperate by providing relevant information in its possession and in executing and
delivering necessary documentation); and ii) to sell and convey upon such terms and conditioas as
Mortgagor may negotiate with buyers such parcels or portions of property from time to time, and
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shall be entitled to receive partial release(s) of this mortgage upon payment to Mortgagee of one-half
(1/2) of the Net Sale Proceeds, (defined as the total consideration to be paid by the buyer, less
Mortgagor’s share of transfer taxes, realty tax prorations, title and legal fees, and brokerage
commissions, if any). Mortgagor shall notify Mortgagee of its intent to sell such portion(s) of the
security, in writing, not less than thirty (30) days in advance. Mortgagee shall execute and deliver
to the closing officer/escrow agent appropriate partial releases under this mortgage with authority to
such party to deliver such releases upon receipt of cleared funds to be paid by Mortgagee of one-half
(1/2) of the Net Sale Proceeds.

This mortgage is executed and delivered subject to the following covenants, conditions, and
agreements:

SECTION ONE
FUTURE ADVANCES

The note secured hereby shall evidence, and this mortgage shall cover and be security for, any
future loans or advances that may be made by Mortgagee to Mortgagor at any time or times hereafter
and intended by Mortgagor and Mortgagee to be so evidenced and secured, and such loans and
advances shall be added to the principal debt.

SECTION TWO
TAXES AND ASSESSMENTS

From time to time until the debt and interest are fully paid, Mortgagor shall: (A) pay and.
discharge, when and as the same become due and payable, all taxes, assessments, sewer and water
rents, and all other charges, claims, and liens assessed, levied, imposed, or created from time to time
on the mortgaged premises or any part of them that shall or might have priority in lien, payment, or
distribution to the debt secured by this mortgage; (B) pay all ground rents reserved from the
mortgaged premises and pay and discharge all mechanics’ liens that may be filed against the premises
and that shall or might have priority in lien or payment to the debt secured by this mortgage; (C) pay
and discharge any documentary stamp or other tax, including interest and penalties hereon, if any,
now or becoming payable on the note evidencing the debt seoured by thiis e rovide.

and liability insurance as Mortgagee may from time to time require on the buildings and improvements
now or to be erected on the mortgaged premises, with loss payable clauses in favor of Mortgagor and
Mortgagee as their respective interests may appear; and (E) promptly submit to Mortgagee evidence
of the due and punctual payment of all the foregoing charges. Mortgagee may at its option require
that a sum sufficient to discharge the foregoing charges be paid in installments to Mortgagee.

SECTION THREE
MAINTENANCE OF PROPERTY

Mortgagor shall maintain all buildings and improvements subject to this mortgage in as good
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condition and repair as they are currently. Mortgagee shall have the right to enter on the mortgaged
premises at any reasonable hour to inspect the order condition, and repair of the buildings and
improvements erected thereon.
) SECTION FOUR
RIGHT OF MORTGAGEE TO PAY CHARGES

, In the event Mortgagor neglects or refuses to pay the charges mentioned above, or fails to
maintain the buildings and improvements as stated above, Mortgagee may do so, add the cost thereof
of the principal debt secured hereby, and collect the same as a part of the principal debt.

SECTION FIVE
PRIOR LIENS

Mortgagor covenants and agrees not to create, nor permit to accrue, on all or any part of the
mortgaged premises, any debt, lien, or charge that would be prior to, or on a parity with, the lien of
this mortgage.

SECTION SIX
ACCELERATION

In case a default in the payment of any instaliment of principal or interest pursuant to the
terms of the note continues for thirty (30) days after Mortgagee gives written notice to Mortgagor,
the entire unpaid balance of the principal sum, additional loans or advances, and all other sums paid
by Mortgagee pursuant to the terms of the note or this mortgage, together with unpaid interest
thereon, shall at the option of Mortgagee and without notice become immediately due and payable.
Foreclosure proceedings may be brought promptly on this mortgage and prosecuted to judgment,
execution, and sale for the collection of the same, together with costs of suit and attorney fees for
collection of five (5%) percent of the total indebtedness or Ten Thousand Dollars ($10,000.00),
whichever is the larger amount. Mortgagor hereby forever waives and releases all errors in the

proceedings, waives stay of execution, the right of inquisition and extension of time of payment,
 agrees to condemnation of any property levied on by virtue of any such execiition, and waives all
exemptions from levy and sale of any property that now is, or may be, exempted by law.
SECTION SEVEN
DEFAULT

In the event of any default under this mortgage or under the note, Mortgagor hereby
empowers any attorney of any court of record to appear for Mortgagor and for any and all parties
claiming under or through Mortgagor and to confess a judgment or series of judgments against
. Mortgagor and any such party or parties, in favor of Mortgagee, in an amicable action of ejectment
for possession of the mortgage premises and authorizes the entry of such action, confession of
judgment therein for possession, and for attornéy fees not to exceed Ten Thousand Dollars

ansm? 3
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~ ($10,000.00) Mortgagee may bring such action before or after the institution of foreclosure
proceedings on this mortgage or after judgment thereon or on the note, or after a sale of the
mortgaged premises by the sheriff. The covenants, conditions, and agreements contained in this
mortgage shall bind, and the benefits shall enure to, the parues and their respective heirs, executors,
administrators, successors, and assigns. If this mortgage is executed by more than one person, the
undertakings and liability of each shall be joint and several.

Witness the due execution hereof the day and year first above written.

ALLEGHENY RAILROAD
PROPERTIES, INC. '
| /) .
ATTEST: ‘
) President
{  (Secretary '
(Corporate Seal)

COMMONWEALTH OF PENNSYLVANIA )
) §S:
COUNTY OF )

On this, the_&Z_day of W 1997, beforeme,_ @ Hddanyg
, the undersngned officer, personally appeared /eo—r\»a.ed A, W

, who acknowledged himself to be the President of (7L

" e ., acorporation, and that he as such President, bemg authonzed to do so
eXe ted the foregomg Mortgage for the purposes therein contained by signing the name of the
Corporation by himself as President.

IN WITNESS WHEREQF, I hereunto set my hand and official seal.

’
- e

My commission expires:




Lo

CERTIFICATE OF RESIDENCE
s [l @ Hall soreyonisin_ 11 /
precise residenceis /.3 7 5{ -’7%0 - (Sy.

Witness my hand this_2 )~  dayof ﬁg( — ,1997.

!l
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ASSET PURCHASE AGREEMENT

THIS AGREEMENT (the “Agreement”) is made as of April g_ﬁ, 1998 between
KOVALCHICK CORPORATION, a Pennsylvania corporation, baving|offices at 1060
‘Wayne Avenue, Indiana, PA 15701 (“Seller’”) and PROLINE SERVICES, INC,, a
Pennsylvania corporation, having offices at 100 Bradley Street, McKees Rocks, PA
15136 (“Buyer™), with reference to the following recitals:

A. On May 1, 1997, Seller purchased from Allegheny Railfoad Propertics,
Inc. (“ARP") certain railroad trackage situated in McKees Rocks Borqugh and Stowe
Rocks Township in Allegheny County, Pennsylvania and more parti ly described in
Exhibit A attached hereto (the “Property”™), pursuant to a Bill of Sale, a dopy of which is
attached as Exhibit C. . .

B. Seller desires to sell and Buyer desires to pmcﬂasc the Property for the
. consideration herein provided.

NOW, THEREFORE, in consideration of the covenants,| promises and
representations and warranties herein set forth, the parties agree as follows:

L. PURCHASE AND SALE OF PROPERTY. Subject to the terms and
conditions set forth herein, on the Closing Date (as that texrm is hereipafier defined),
Buyer shall purchase from Seller and Seller shall sell, sssign, transfer|and deliver to
Buyer all of Seller’s right, title and interest in the Property.

1.1 Purchase Price. The aggregate purchase price (the *P Price”) to be
paid by Buyer for the Property shall be $325,000, payable as follows:

{a) A deposit of $10,000 on the date of this Agrcement (non-
refundable unless Seller shall have breached the warranties and representations set forth
in Section 2), receipt whereof is hereby acknowledged by Seller;

()  $290,000 payable by wire transfer at Closing; and

(€)  $25,000 in eleven (11) equal monthly installments ¢f $2,000 cach,
the first installment to be paid on June 30, 1998 with a final instaliment f $3,000 to be
paid on May 31, 1999 with interest at the rate of six (6%) percent a year on unpaid
balances, the interest to be paid simultaneously with the installments of principal. This
obligation shall be evidenced by a Promissory Judgment Note (the “Ndte™) issued by
Buyer and made payable to the order of Seller which shall be delivered tp Seller on the
-Closing Date. The Note shall include those terms and conditions normally contained in
such notes, including a provision that if Buyer defaults in making any of the instaliment
payments, the entire balance shall immediately become due and payable. Note shall
be secured by a first security interest on the Property in the form of a monkage or similar

[}
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instrument which shall be executed by Buyer and delivered to Seller on th Closing Date.
1t is understood and agreed that Buyer shall have the right at any time, without limitation,
( to sell certain of the Property as described in Exhibit B attached hereto.

12 THE CLOSING

(@ Closing Date. The closing (“Closing”) of the purchase and sale of
the Property shall take place at the offices of Vuono & Gray LLC, 2310|Grant Building,
Pittsburgh, PA 15219 at 10:00 AM, Daylight Savings Time, or at such time and place es
the parties may agree, but no later than May 8, 1998, time being of essence (the
“Closing Date™);

(b)  Sefler’s Defiveries at Closing. At the Closing, SeBer shall deliver
or cause to be delivered to Buyer: .

(i) a Bill of Sale in form reasonably satisfactgry to Buyer as
shall be necessary and effective to transfer and assign to and vest in Buyer all of
Seller’s right, title and interest in and to the Property; and ﬂ‘]

(i) certiied resolutions of Seller's Board; of Directors
authorizing consummation of the transactions contemplated by ﬂu% Agreement.

(¢)  Buyer’s Deliveries at Closing. At the Closing, Buyer shall deliver
to Scller the following instruments and documents against delivery of thelitems specified
{ in Section 1.2(b):

(i)  payment of the amount referred to in Sectiont 1.1(b);
(ii)  the Note;
(iii)  security documents referred to in Section 1. lkc); and

(iv) certified resolutions of Buyer’s Board| of Directors
authorizing consummation of the transactions contemplated by this| Agréement.

2. REPRESENTATIONS AND WARRANTIES OF SELLER. As a
material inducement to Buyer to enter into and perform its obligations under this
Agreement, Scller hereby represents and warrants to Buyer that:

2.1 Authorizations; Enforceability of Agreement. Scller phas full right,
power and capacity to enter into this Agreement and to carry out the transactions
contemplated hereby; the exccution, delivery and performance of this Agreement and the
consummation of the transactions contemplated hereby have been duly authorized by all
requisite action of the Board of Directors of Scller; and this Agrecmem!,has been duly
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cxecuted and defivered by Seller. This Agreement is a legal, valid and bxpdmg obligation
of Seller.

22  Tide to the Property. On May 1, 1997, Seller purchased the Property
from ARP, pursuant to a Bill of Sale, a copy of which is attached to Agrecment as
Exhibit C. On the Closing Date, Seller will transfer to Buyer all of it$ right, title and
interest in the Property.

23 No other Agreements to Sell the Property. Other than|pursuant to and
contemplated by this Agreement, Seller has no legal obligation, absolute ¢r contingent, to
mypcrsonorﬁrm otbcrd:anBuyer,tomsfcr,scuorammberm ymannathe

covenants conditions, defects, restrictions, encroachments, limitations,
encumbrances or any claims whatsoever.

24  Consents. Secller is not required to obtain any t, approval or
authorization of or to make any declaration of filing with, any governmental authority as
a condition precedent to the valid execution, delivery and performance of this Agreement.

3. REPRESENTATIONS AND WARRANTIES OF BUYER. Buyer
represents and warsrants as follows:

3.1  Authorization, Enforceability of Agreement. Buyer the full right,
power and capacity to enter into this Agrecment and to carry out transactions
contemplated hereby; the execution, delivery and performance of this eat and the
consummation of the transactions conternplated hereby have been duly aythorized by all
requisite action of the Board of Dircctors of Buyer; and this Agreement has been duly

exccuted and -delivered by Buyer. This Agrecment is the legal, valid and binding
obligation of Buyer.

4. COVENANTS OF SELLER PRIOR TO CLOSING. Seller agrees that
from the date hereof to the Closing Date. Seller shall use its best efforts, without making
any commitments on behalf of Buyer, to preserve and protect the Pro y and shall not
negotiate, agree to or sell, transfer, assign or otherwise encumber the Prop

5. CONDITIONS PRECEDENT TO OBLIGATIONS OF|BUYER. The
obligation of Buyer to consummate the transactions contemplated by thi¢ Agreement is
subject, at Buyer’s option, to the satisfaction, unless otherwise specified, at or prior to the
Closing, of each of the following conditions: !
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5.1  Representations and Warranties. All representations apd warranties of
Scller contained in this Agreement shall be true and correct in all respects, at and as of the
Closing as though made at and as of such time and Seller shall have performed, satisied
and complied in all respects with all covenants, agreements and all condifions required by
this Agreement to be performed, complied with, or satisfied by Seller tvn or before the
Closing.

52  Absence of Litigation. To the best of Seller’s knowledg i on the Closing
Date, no action, suit or other proceeding, or injunction or final judgment lrelating thereto,
shall be threatened or be pending before any court or any governmental body or authority,
in which it is sought to restrain or prohibit or to obtain damages ox other relief in
connection with this Agreement or the consummation of the transactions contemplated

hereby and no investigation that might result in any such suit, action or proceeding shall
be pending or threatened. i

5.3  Condition of Property. To the best of Seller’s knowledgé, since the date

of this Agreement, the Property shall not have been affected in a way which has or would
diminish the value of the Property.

54  Deliverles at Closing. Buyer shall have received at ClLsing the other
documents, agreements and certificates in form and substance saﬁ,sfa*:tory to Buyer
referred to in Section 1.2(b).

6. CONDITION PRECEDENT TO OBLIGATIONS O:IlSELLEIL The
obligation of Seller to consummate the transactions contemplated by this Agreement is
subject, at Seller’s option, to the satisfaction at or prior to the Clos'mg.! of cach of the
following conditions:

6.1  Representations and Warranties. All representations ani warranties of
Buyer contained in this Agreement shall be true and correct in all respects, at and as of
the Closing as though made at and 2s of such time and Buyer shall hive performed,
satisfied and complied in all respects with all covenants, agreements and a1l conditions

required by this Agreement to be performed, comphed with, or satisfied by Buyer on or
before the Closing. ]

6.2  Absence of Litigaton. On the Closing Date, no action| suit or other
proceeding, or injunction or final judgment relating thereto, shall be threatened or be
pending before any court or any governmental bedy or asthority, in whicH it is sought to
restrain or prohibit or to obtain damages or other relief in connection with this Agreement

_ or the consummation of the fransactions contemplated hereby and no inyestigation that

might result in any such suit, action or proceeding shall be pending or cned.
!
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63  Deliveries at Closing. Seller shall have received at Cloking the smount
referred to in Section 1.1(b), the Note and appropriate security documetits referred (o in

( Section 1.2(c) hereof.
7. INDEMNIFICATION. Buyer covenants and o indemmify,
defend, protect and hold harmless Seller and its officers, di 15, cmployecs,
stockholders, assigns, successors and affiliates (individually, the ified Party” and

collectively, the “Indenmified Parties™) from, against and in respect of all liabilities,
losses, claims, damages, punitive damages, causes of actions, lawsuits, administrative
proceedings (including informal proceedings), investigations, auflits, demands,
assessments, adjustments, judgments, settlement payments, deficiencies, ties, fines,
interest (including interest from the date of such damages) and costy and cxpenses
(including, without limitation, reasonable attomeys’ fees and disb ents of every

kind, nature and description) [collecuvcly. “Damages”] suffered, ined, incurred or
paid by the Indemnified Parties, in any action or proceeding between the Seller and the
Indemnified Parties or between the Indemmified Partics and a third , in connection

with, resulting from or arising out of, directly or indirectly: (a) any]breach of any
representation or warranty of the Seller set forth in this Ag:wncm orjany certificate,
document or instrument delivered by or on behalf of the Seller in connection hesewith;
(b) any nonfulfiliment of any covenant or agreement ou the part of Seller in this

Agreement; and (c) any and all Damages incident to any of the foregoing or to the
enforcement of this Section 7.

8.  MISCELLANEOUS

81 Termination. This Agreement may be terminated a;jn prior to the

PRSI

Closing: (2) by mutual consent of Seller and Buyer; (b) by either Seller of Buyer if there
has been a breach of a representation, warranty or covenant set forth in Agreement on
the part of the other party, which breach has not been cured; or (¢) by ither Buyer or
Seller if the Closing shall not have occurred by May 8, 1998; provided thyt no party shall
be entitled to terminate this Agreement pursuant to this Subsection (c) lif such party’s
conduct or failure to act has prevented the Closing from having occurred. l

8.2  Sales, Use and Transfer Taxeés. All applicable State and local sales, use
and transfer taxes, filing and recording fees and all other similar ex payable in
connection with the transaction contemplated by this Agreement shall be paid by Buyer,

except that Seller shall be responsible for the costs of recording the mohgage and any
other security instraments,

83  Survival of Rewesentadons. The representations and wirranties of the
partics contained in this Agreement shall gurvive the Closing Date and expire May
31, 1999.

!
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sssurances, documents and instruments of transfer, reasonably req by Buyer and

messenger or when mailed by registered or certified mail, retum r
postage prepaid, or when received via telecopy, telex or other electronic

{upon and shall
inure to the benefit of the successors and assigns of the parties; Buyer may assign this
Agreement and its rights and obligations hereunder, upon prior notice to {Seller, but such
assignment shall not relieve Buyer of its obligations hereunder and in the event of such
assignment, Buyer ghall guarantee payment of the Note.

8.7 Entire Agreement. This Agreement and the instruments|to be delivered

by the partics pursuant to the provisions hereof constitute the cntire agréement between
the parties. :

88 Applicable Law. This Agreement shall be governed and |controlled as to
validity, enforcement, interpretation, construction, effect and in all other|respects by the
internal laws of the State of Pennsylvania applicable to contracts made in that State

89  Binding Effect; Benefit. This Agreement shell insure to the benefit of and
be binding upon the partics hereto, and their successors and permitted assigns. Nothing
in this Agrecmient, express or implied, is intended to confer on any person other than the
parties hereto, and their respective successors and permitted assigns any rights, remedies,
obligations or liabilities under or by reason of this Agreement.

810  Amendments. This Agreement shall not be modifi¢d or amended

except pursuant to an instrument in writing exccuted and delivered on bqhalf of each of
the parties hereto.

‘

8.11 Headings. The headings contained in this Agreement are &r convenience
of reference only and shall not affect the meaning or intespretation of this Agreement.




8.12 Counterparts. This Agreement may be executed in multig

cach of which shall be deemed to be an original; and all such counterparts
one instrument.

IN WITNESS WHEREOF, the undersigned parties have caused
to be duly exectited as of the date first above written.

PROL%CES, )
By: C

le counterparts,
shall constitute

this Agreement

Christian C, Fatls, Presid

KO AL K CORPORATION

with ARP leasing certain propetty._fro:

.

upon which a portion of hz

Lad

\

upon which
e Agrecment
e Property is

situated, do hereby consent to the execution of the foregoing Asset PurcHase Agreement

and consummation of the transactions contemplated thereunder and do hef
relinquish any and all rights either may have in and to the Property, ¢
understood and agreed that ProLine Services, Inc. may not scil that
Property subject to the lease of Clifton Steel, Inc. until the expiration of s

ALLEGHENY RAILROAD
PROPERTIES, INC.

By:

Name:
Title: President .

CLIFTON STEEL, INC.

By:

Bill Naides _

feby waive and
Xcept that it is
rtion of the
lease.
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EXHIBIT A
DESCRIPTION OF ALL RAILROAD TRACK

10.5 +/- miles of railroad track and trackage including railroad ties, swjtches, frogs, tic
plates, and related material located in McKees Rocks and Stowe To on the former
Pittsburgh & Lake Erie rail yard site. Said raifroad trackage includes all nailroad trackage
purchased by Seller from Allegheny Railroad Properties, Tnc. at Mc rm Rocks and

Stowe Township.
EXHIBIT B
DESCRIPTION OF RAILROAD TRACK TO BE SOLD TO
A&K RAILROAD MATERIALS, INC,

5 +/- miles of railroad track and trackage including railroad ties, swilches, frogs, tic
plates, and rclated material located predominately in Stowe Township and partially in
McKees Rocks on the former Pittsburgh & Lake Erie rail yard site.
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BILL OF SALE

KOVALCHICK CORPORATION (“Sellcr”),' a Pennsylvania corporation having
offices at 1060 Wayne Avenue, Indiana, PA 15701, does hereby transfer, assign and sell
to PROLINE RAILROAD TRACK CO. (“Buyer™), a Pennsylvania corporation havipg '
offices at 100 Bradley Street, McKees Rocks, PA 15136, all of its 'right, title and interest
in certain railroad trackage situated in McKees Rocks Borough and Stowe Rocks
Township in Allegheny County, PA and more particularly described in Exhibit A and thé
map Exhibit A-1 attached hereto, being the same property purchased by Seller from
Allegheny Railroad Properties, Inc. (“ARP”) on May 1, 1997 and described on thé map
dated May 1, 1997 and attached to a Bill of Sale dated on the same date between Seller
» and ARP (the “Property”) which is the same map as is attached hereto as Exhibit A-1.

| This Bill of Sale is executed and delivered pursuant to the Asset Purchase
Agreement between Seller and ProLine Services, Inc. (“ProLine™), a Pennsylvania
corporation, April 21, 1998 (the “Agreement”), and the assignment of all of ProLine’s
right, title and interest in the A_greemcnt to Buyer pursuant to an Assignment dated May
8, 1998 and is subject to all of the terms and conditions of those documents.
‘In consideration of the aforesaid and pursuant to the terms of the documents,

Buyer hereby satisfies the total consideration of Three Hundred Twenty Five ($325,000)

Dollars as follows:




(aj The sum of Ten Thousand ($10,000) Dollars previously paid by
ProLine to Seller, receipt of which is hereby acknowledged by Sellér;

(b)  The sum of Two Hundred Ninety Thousand ($290,000) Dollars by
wire transfer of funds on the date hereof, receipt of \»{hich is hereby acknowledged by
Seller; and

(c)  Secured Promissory Judgment Note in the amount of Twenty-Five
($25,000) Dollars made payable by Buyer and ProLine to Seller and duly executed by
Buyer and ProLine.

IN WITNESS WHEREOF, Seller has executed this Bill of Sale this 8th day of
May, 1998. |

KOYALCHICK CORPORATION

N bu/

Jog Kovalchick, President

16803



EXHIBITA
10.5+/- miles of railroad track and trackage including railroad ties, switches, frogs, tie
plz;tes, and mla@ material located in McKees Rocks and Stowe Township on the form
Pittsburgh & Lake Erie rail yard site. Said railroad trackage includes all railroad trackage

purchased by Seller from Allegheny Railroad Properties, Inc. at McKees Rocks and

Stowe Township.



EXHIBIT A-1

(Map to be Attached)
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. .
ORIGINAL

Hearing Date: Only if objections received
Objections and/or Bids Due: June 10, 1999 at 4:00 p.m.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:
PITTSBURGH & LAKE ERIE : Case No. 96-406 (MFW)
PROPERTIES, INC., :
Chapter 11
Debtor.
NOTICE OF MOTION FOR AN ORDER AUTHORIZING DEBTOR
TO (i) SELL A NOTE AND MORTGAGE ON CERTAIN REAL PROPERTY FREE AND
CLEAR OF LIENS; (ii) TRANSFER THE NOTE AND MORTGAGE FREE OF ANY

TRANSFER OR STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c);

AND (iii) MAKE DIRECT PAYMENT OF NET SALE PROCEEDS

PLEASE TAKE NOTICE that on May 20, 1999, Pittsburgh & Lake Erie Properties, Inc.,
Debtor-in-Possession ("Debtor") filed a Motion for an Order Authorizing Debtor To (i) Assign its
Note and Mortgage on Certain Real Property Free and Clear of Liens; (ii) Transfer The Note and
Mortgage Free of Any Transfer or Stamp Tax Pursuant to 11 U.S.C. § 1146(c); And (iii) Make
Direct Payment of Net Sale Proceeds (the “Motion™), a copy of which may be obtained from the
undersigned if not enclosed herewith.

Your rights may be affected. You should read these papers carefully and discuss them
with your attorney, if you have one in this bankruptcy case. (If you do not have an attorney,
you may wish to consult one.)

If you do not want the Court to approve the sale sought in the Motion and the other relief

~ sought therein, or if you want the Court to consider your views on the Motion, then on or before
June 10, 1999 at 4:00 p.m. Eastern Time, you or your attorney must:

(1) File with the Court a written objection, explaining your position and the legal and

factual basis therefor, at:

AR Ay e



Bankruptcy Court Clerk's Office
824 Market Street, 5th Floor
Wilmington, DE 19801
(If you mail your objection to the Court for filing, you must mail it early enough so the
Court will receive it on or before the date stated above);
(i1) deliver a copy of the objection by the same time to:
Stephen W. Spence, Esquire
Phillips, Goldman & Spence, P.A.
1200 North Broom Street
Wilmington, DE 19806; and
(iii) A hearing on this matter will only be scheduled if objections are timely filed and
received.
If you or your attorney do not take these steps, the Court may decide that you do not
oppose the relief sought in the Motion and may enter an order granting that relief.
PLEASE TAKE FURTHER NOTICE that the property subject to the Motion and the
proposed terms of sale are set forth below:
PROPERTY TO BE ASSIGNED AND SOLD:
$1.2 Million Note and Mortgage of Allegheny Railroad Properties, Inc., held by the
Debtor on the “McKees Rocks Parcel” formerly owned by the Debtor (hereinafter the
“Note and Mortgage”), copies of which are attached as Exhibit “A” to the Motion.
TERMS: Price of $950,000.00 payable in cash, subject to the terms and conditions of the
Agreement of Purchase and Sale (the “Agreement”), a copy of which is attached as
Exhibit “B” to the Motion.
BUYERS:  MARIAH VENTURE CAPITAL & CONSULTING, CO., the (“Buyers”)
CLOSING:  On or before June 14, 1999 at 5:00 p.m.
PLEASE TAKE FURTHER NOTICE that parties interested in submitting a competing bid

for the mortgage and note must comply with the following procedures (the "Bid Procedures"):



Written bids a minimum amount of 5% greater than the Purchase Price, on terms
reasonably similar to the Agreement (including an all-cash purchase price), will be
accepted by the Debtor's undersigned counsel until expiration of the deadline to
object to the proposed sale;

All bids must be accompanied by a deposit of no less than 5% of the proposed
purchase price (certified check or wire transfer of immediately available funds).
Such funds will be returncd to the unsuccessful bidders and held as a deposit from
the successful bidder, if any;

Reasonable access will be granted to enable interested bidders to perform reasonable
due ditigence with respect to the Note and Mortgage;

All bidders will be deemed to have consented to their bids being admitted into
evidence and to review by the Court;

If a qualifying competing bid is received the Debtor’s counsel will notify the Buyer
and both the original Buyer and any competing bidders will be given one additional
opportunity to increase their bids by submitting a revised sealed bid within 48 hours

of telephone notification by Debtor’s counsel; and



f. Prior to the date fixed for the Court's consideration of the proposed sale order, the
Debtor will file an affidavit with the Court with copies to the Purchaser, the bidders,
if any, and the Office of the United States Trustee setting forth the highest or best
offer for the Property and the party to whom the Debtor intends to seek approval of

the Court to sell the Note and Mortgage.

@ ’j‘ re (#2033)
Kathleen P. Makowski, Edquire (#3648)

PHILLIPS, GOLDMAN & SPENCE, P.A.
1200 North Broom Street

Wilmington, DE 19806

(302) 655-4200

Attorneys for the Debtor

Dated: May 20, 1999




Hearing Date: Only if objections received
Objections/Bids Due: June 10, 1999 at 4:00 p.m.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:
PITTSBURGH & LAKE ERIE : Case No. 96-406 (MFW)
PROPERTIES, INC,, :
Chapter 11
Debtor.
MOTION FOR AN ORDER AUTHORIZING DEBTOR TO
(i)ASSIGN A MORTGAGE AND NOTE ON CERTAIN REAL PROPERTY
FREE AND CLEAR OF LIENS; (ii) TRANSFER THE MORTGAGE AND NOTE FREE
OF ANY TRANSFER OR STAMP TAX PURSUANT TO 11 U.S.C. §1146(c);
AND (iii) MAKE DIRECT PAYMENT OF NET SALE PROCEEDS
Pittsburgh & Lake Erie Properties, Inc., debtor and debtor-in-possession ("Debtor"), by and
through its undersigned counsel, moves this Honorable Court for an order pursuant to 11 U.S.C. §§
363(f), 365, and 1146(c) authorizing the Debtor to (i) Assign its Note and Mortgage encumbering
real property referred to as the former “McKees Rocks” property (defined at length herein), free and
clear of all liens, encumbrances, claims and interests to Mariah Venture Capital and Consulting, Inc.,
or its permitted assigns (the “Buyer”); (ii) transfer the Note and Mortgage it holds on the McKees
Rocks property free of any transfer or stamp tax pursuant to 11 U.S.C. § 1146(c); and (iii) make
direct payment of net sale proceeds to pre-petition secured creditor (the "Motion"). In support of
" this Motion, the Debtor respectfully represents as follows:
Background
1. On March 22, 1996, (the "Petition Date"), the Debtor filed its voluntary petition for
relief under Chapter 11 of the Code. Since the Petition Date, the Debtor has remained in possession

of its assets and has continued to operate and manage its business as a debtor-in-possession pursuant

to Sections 1107 and 1108 of the Code.



2. No official committee, trustee or examiner has been appointed in this case.

3. This Court has jurisdiction over the subject matter of this motion pursuant to 28
U.S.C. §§ 157 and 1334. The statutory predicates for relief are 11 U.S.C. §§ 105(a), 363 and
1146(c). Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. The subject matter
of this motion is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).

4. The Debtor is a Delaware corporation headquartered in Pittsburgh, Pennsylvania. The
Debtor’s predecessor was the Pittsburgh and Lake Erie Railroad Company (the “Railroad”). The
Railroad was founded over 100 years ago, and for much of its existence operated without a losing
year. In the 1970's and 1980's, however, the Railroad invested heavily in new rolling stock, not long
before the collapse of Pittsburgh’s steel industry which decimated the market for the type of rail
hauling the Railroad depended upon. The effects of rail deregulation under the Staggers Act
compounded the Railroad’s decline.

5. The persistent downturn in rail usage and labor problems ultimately forced the
Railroad to exit the railroad business. This was accomplished through a series of transactions in
1991 and 1992 in which the Railroad sold its track and rail operations to CSX Corporation. To
reflect its total cessation of business as a railroad under Interstate Commerce Commission (the
“ICC”, succeeded by the Surface Transportation Board) regulations and the Interstate Commerce
Act, the Railroad changed ifs name to Pittsburgh & Lake Erie Properties, Inc. on July 2, 1993.

6. The Debtor’s business operations are currently limited to managing and arranging for
the orderly disposition of its real and personal property holdings. Its real estate consists of
numerous parcels of heavy industrial and commercial property ig western Pennsylvania and Ohio.

7. On April 2, 1997, this Court entered an Order under 11 U.S.C. §§363(b) and (f) and
365 Authorizing Debtor to (i) Sell McKees Rocks Property Free and Clear of Liens; (i1) Transfer
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Said Property Free of Any Transfer of Stamp Tax Pursuant to 11 U.S.C. §1146(c); (iii) Make Direct
Payment of Net Sale Proceeds to Pre-Petition Secured Creditor; and (iv) Assume and Assign Related
Leases (the “Order”).

8. Pursuant to the Order, on April 22, 1997, the Debtor sold the property to Allegheny
Railroad Properties, Inc. (Allegheny”) and received $1.2 million secured by a first Mortgage
(hereinafter the “Note and/or the Mortgage”) copies of which attached hereto as Exhibit “A”. The
Note has a maturity date of June 10, 1999. Allegheny has defaulted on the Note and Mortgage. The
Debtor does not believe that the borrower will be able to pay the Note in full by the maturity date.
The Debtor wishes to assign and sell the Note and Mortgage to the Buyer.

Description of McKees Rocks and The_Agreement

9. The McKees Rocks Property comprises approximately 105 acres and is made up of two
parcels in McKees Rocks Borough and Stowe Township in Allegheny County, Pennsylvania. The
-property is located six miles west of Pittsburgh. The property is zoned for commercial usage, but
abuts residential arcas that are economically distressed, with a housing project on one side and an
older neighborhood on the other.

10.  Historically, the Debtor operated a large switching yard and had substantial refueling,
maintenance and warehousing facilities in operation at the McKees Rocks Property. Specifically,
the Debtor had operated a fueling facility for diesel locomotives and stored diesel fuel in above-
ground tanks on the property. The Debtor also operated a roﬁndhouse, amachine and erecting shop,
a boiler and tank shop, a diesel shop, a lacquer shop, a freight car shop, an upholstering shop, a paint
shop, car cleaning facilities, a woodworking shop and lumber storage facilities, and facilities for
storing paints and other solvents. CSX declined to purchase the McKees Rocks Property when it
purchased the Debtor’s rail operations in 1991 and 1992. Today there remain nine brick structures
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of various sizes. Two above-ground fuel storage tanks have been removed from the site but four
below-ground fuel storage tanks may still be located on the site.

11. As aresult of the lengthy history of heavy industrial use, thé McKees Rocks Property
had suffered environmental contamination that has required remediation. Certain relevant
remediation requirements have been set forth in the Consent Order and Adjudication entered into
between the Debtor and the Commonwealth of Pennsylvania, Department of Environmental
Resources (“PADER?”), dated June 7, 1995 (the “Consent Order”). The Consent Order required soil
and groundwater remediation. Depending upon the intended end use of the McKees Rocks Property,
the costs to comply with the Consent Order and other remediation that would be required may run
into the hundreds of thousands of dollars. Since 1992, the Debtor has spent approximately $100,000
on design and site remediation.

12. Prior to the Petition Date, in an effort to generate cash flow and to obtain purchasers
for the McKees Rocks Property, the Debtor had entered into several leases (the “Leases”) that were
unexpired on the Petition Date and contain purchase options. Despite the cash flow from the Leases
prior to the sale to Allegheny, the Debtor was still burdened with over $40,000 per year in property
taxes for the McKees Rocks Property. The total of the rent payments being made to the Debtor prior
to the sale to Allegheny at the McKees Rocks Property was about $9,800 per month. Since the sale,
the Debtor’s information concerning Al]égheny’s activities is sketchy, but Allegheny has not been
able to pay the real estate taxes on time and this failure is a default under the terms of the Mortgage.
Further, the Debtor’s management is not confident that Allegheny will be able to pay the Note when
due. Finally, the Debtor does not wish to go through the expense of a foreclosure proceeding if it
doesn’t have to. The Buyer is willing to assume all of these risks and have those rights in exchange

for a cash payment of $950,000.00.



13. In light of Allegheny’s default, the Debtor wants to dispose of the McKees Rocks
Property Note and Mortgage. The offer of Mariah Venture Capital & Consulting Company is the
first serious bidder for the property since Allegheny’s default. MVC has agreed to purchase the Note
and Mortgage understanding the condition of the McKees Rocks Property. The proposed sale
transaction has been reduced to writing in the Agreement of Purchase and Sale (the “Agreement™)
attached hereto as Exhibit “B”. The principal conditions to the Buyers’ purchase pbligalion under
the Agrecment include (i) approval of the United States Bankruptcy Court of this sale; and (ii) that
the mortgage remains unsatisfied by Allegheny Railroad Properties, Inc., at the time of closing. The
foregoing is only a summary of the Agreement, and the Agreement itself should be consulted for an
understanding of all of its terms.

The Proposed Sale Was Negotiated in Good Faith,
and Represents a Fair Price

14. By this Motion, the Debtor seeks authority to sell the Note and Mortgage to the listed
Buyers. In the Debtor’s view, the proposed sale of the Note and Mortgage represents the best
transaction obtainable.

15.  Four tests must be satisfied for this Court to approve the sales requested herein under
Section 363 of the Code: (i) the "sound business purpose" test, (ii) the requirement of a fair and
reasonable price, (iii) the "good faith" test, and (iv) adequate notice. In re Lionel Corp., 722 F.2d
1063 (2d Cir. 1983) (setting forth the "sound business purpose" test); Abbotts Dairies of
Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986) (adopting the Lionel standard and adding the "good
faith" requirement); aﬁd In re Delaware & Hudson Ry. Co., 124 B.R. 169 (D. Del. 1991) (adopting

Lionel in this District).




A Sound Business Purpose Exists
for the Sale_of the Property

16. The Debtor's proposed sale of the Note and Mortgage reflects sound business
purpose. The Debtor’s current operations are focused solely on managing its properties and its
leases to various firms, and working to obtain sale transactions of such properties. The Debtor’s
goal is to file a chapter 11 liquidating plan. The cash sale of the Note and Mortgage will
substantially improve its cash position and should allow it to filc its plan and disclosure
statement after completing the salc.

17. The general oversight of a defaulted Note and Mortgage represents a significant
burden upon the estate. Therefore, an expedient sale of the Note and Mortgage is in the best
interest of this estate. In the excrcisc of the Debtor’s reasoncd business judgment, the proposed
transaction is the best available altemative.

18. The Debtor firmly believes that the consideration to be paid by the Buyer reflects the
highest and best offer obtainable. The Debtor submits that this price is at or above the fair market
value of the Note and Mortgage.

19. Prior to the purchase of the McKees Rocks Property by Allegheny, the availability
of the McKees Rocks Property for prospective buyers had been widely promoted for years to the
general public and to industries or other prospects likely to be interested. The Debtor firmly believes
that it would be difficult and highly unlikely to obtain a higher sales price or more favorable terms
for the purchase of the Note and Mortgage than that being offered. However, the Debtor will give
interested parties an opportunity to submit "higher and better" offers in its form of notice, of which

it has sought court approval. The notice of this Motion to be mailed to all parties in interest provides




that the Debtor will accept "higher and better offers" up to and including the objection deadline to
this Motion, subject to certain bid procedures (the “Bid Procedures™).

The Transaction Has Been
Negotiated In Good Faith

20. The parties' negotiations in this transaction involved significant give and take on the
material transactional terms. Price and other terms have been negotiated at arms length.
Accordingly, the Debtor submits that the Agreement between the Buyer and the Debtor reflects a
transaction negotiated at arms' length.

21. The Buyer is neither an "affiliate” nor “insider" of the Debtor under Section 101 of
the Code. The Buyer has disclosed that one of its principals is a 15% stockholder in Allegheny. The
Buyer is purchasing the Note and Mortgage in good faith, pursuant to which they are entitled to the
protections of Section 363(m) of the Code. Accordingly, the Debtor requests that any order granted
upon this Motion provide that the non-finality of the order shall not be a basis for delaying closing
of the sale of the Note and Mortgage.

Notice is Sufficient for the Requested Sales

22. The Debtor has given twenty (20) days' notice of this Sale Motion to all creditors; the
United States Trustee; Allegheny Railroad Property, Inc., and; all persons claiming an interest in the
property; all persons requesting notice pursuant to Fed..R. Bankr. P. 2002. All interested parties
have therefore been given proper notice of the proposed sale and of the objection deadline.

Sale Free and Clear Of All Liens,
Encumbrances, Claims And Interests Is Justified

23. Under the proposed agreement, the Debtor is obligated to provide the Buyer with
clear title to he Note and Mortgage free and clear of liens, encumbrances, claims and interests.
Accordingly, the Debtor further requests an order authorizing it to consummate the sale to the Buyer
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free and clear of all liens, encumbrances, claims and interests, with all liens, encumbrances, claims
and interests attaching to the proceeds after selling expenses in the order of their priority under non-
bankruptcy law. The Debtor further seeks authority to pay a portion of the proceeds after settlement
costs to its pre-petition secured lender.

24, For this Court to enter an order authorizi ng the sale of the Note and Mortgage on the
McKees Rocks property free and clear of liens, encumbrances, interests or claims asserted by any
particular person, onc of the following conditions must be satisficd:

(1) applicable non-bankruptcy law permits sale of such property
free and clear of such interests;

2) such entity consents;
3) such interest is a lien and a price at which such property is to
be sold is greater than the aggregate value of all liens on such

property; or

4) such entity could bc compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.C. § 363(f). In the event that lienholders on the property or alleged lienholders do not
consent under section 363(f)(2), they could be compelled, in a legal or equitable proceeding such as
a plan cramdown, to accept money satisfactions of their interests, thereby satisfying section
363(f)(4). Atapublic sale of the property, under applicable non-bankruptcy law, the sale would take
place free and clear of such interesfs. Accordingly, section 363(f)(1) is also satisfied.

The Debtor's Pre-Petition Creditors
Asserting Interests In the Property

25. The Debtor is party to a Master Agreement Regarding the Restructuring of the

Obligations of the Pittsburgh and Lake Erie Railroad Company (the “Restructuring Agreement”),




-

dated as of May 1, 1985. The Restructuring Agreement, as amended from time to time, has been in
effect through the Petition Date.

26. As is more fully set forth in the Final Order Providing for Use of Cash Collateral and
Providing Adequate Protection (the "Cash Collateral Order"), entered by this Court on May 3, 1996
(Docket No. 27), and as amended from time to time, the Restructuring Agreement of May 1, 1985
was entered into by the Debtor, Shawmut Bank, N.A. (whose successor is State Street Bank and
Trust Company, which succeeded Fleet Bank, the “Security Trustee") and certain secured lenders
and certain other parties. The secured lenders, as specified more particularly in the Restructuring
Agreement, are referred to as the “"Secured Lenders". The Restructuring Agreement, and all related
documents establishing the rights and interests of the Security Trustee and the Secured Lenders
(collectively, the "Loan Documents"), evidence the Debtor's pre-petition obligations to the Secured
Lenders. The Debtor’s obligations set forth in the Loan Documents represent all of the Debtor’s
consensual secured debt on the Petition Date.

27. As of the Petition Date, the aggregate principal amount of the Pre-Petition
Obligations was approximately $21,076,606.77, plus accrued and unpaid interest as of the Petition
Date, plus the reasonable costs and fees of the Security Trustee and the Secured Lenders due
pursuant to the Loan Documents. The total claim of the Security Trustee on the Petition Date was
$67,157,356.

28. The Sccurity Trustee and the Secured Lenders have valid, duly perfected, unavoidable
liens upon and security interests in substantially all of the Debtor's real and personal property and

in all proceeds and products thereof (collectively, the "Collateral").




Direct Payments To The Security Trustee
From Sale Proceeds Are Appropriate

29. The Debtor requests authority to pay sales proceeds net of settlement costs, directly
to the Security Trustee in accordance with the terms of the Cash Collateral Order (and any extension
thereof) and the Master Agreement. The Cash Collateral Order confirms the liens of the Security
Trustee. It further provides a mechanism requiring that 75% of net sale proceeds from the Collateral
be paid directly to the Security Trustee as adequate protection. The Debtor is permitted to use the
remaining 25% of cash collateral to the extent nceded to fund operations.

The Transfer Tax/Stamp Exemption of
11 U.S.C. § 1146(c) is Warranted

30. The Debtor is preparing a Chapter 11 plan (together with a disclosure statement)
which will provide for prompt payment of allowed administrative and allowed secured claims and
perhaps some portion of allowed unsecured claims against the estate.

31. This Court is authorized to grant a request for the transfer tax exemption of Section
1146(c) of the Code. Exemption from the transfer tax ordinarily payable on sales of this type
benefits the creditors of this estate when the transfer is clearly in contemplation of confirmation of
a plan. The savings provided for in Section 1146(c) may be a significant source of payment for the
unsecured creditors and for payment of other allowed claims.

WHEREFORE, the Debtor respectfully requests that this Court enter an order 1)
authorizing the sale of the Note and Mortgage on the McKees Rocks property free and clear of all
liens, encumbrances, claims and interests, with all liens, encumbrances, claims and interests
attaching to the proceeds in order of their priority under applicable nonbankruptcy law; (ii)
authorizing transfer of the Note and Mortgage on the McKees Rocks property free of any transfer
or stamp tax in accordance with 11 U.S.C. § 1146(c); (iii) authorizing direct payment of net sale
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proceeds to the Security Trustee in accordance with the Cash Collateral Order; and (iv) granting such

other and further relief as is just and proper.

\ ¢, Esquire (#2033)
Kathleen P. Makowski, Esquire (#3648)
PHILLIPS, GOLDMAN & SPENCE, P.A.
1200 North Broom Street
Wilmington, DE 19806
(302) 655-4200
Attorneys for thc Debtor

Dated: May 20, 1999
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Guguobit Judyment Note

$1,200,000.00 ‘MM" 1897

For value received, ALLEGHENY RAILROAD PROPERTIES, INC., a Pennsyivania
Corporation, (hereinafter the UNDERSIGNED), promises to pay to the order of:

PITTSBURGH & LAKE ERIE PROPERTIES, INC.
Suite 780, Commerce Court

Four Station Square

Pittsburgh, PA 15219

(hereinafter the ‘LENDER"), the principal sum of One Million Two Hundred Thousand
Dollars ($1,200.000.00) to be paid in twenty four (24) monthly instaliment payments of
incipal of Five Thousand Dollars ($5,000.00) sach, beginning on the tenth day of
, 1997, and continuing on the same day of each month thereafter to and
10, 1999 when the then outstanding principal balance together with
interest (calculated at the rate of seven (7%) percent per annum on the
outstanding principal balance) shall be paid in full,

Prepayment: UNDERSIGNED has the right to make payments of principal at any time
before they are due (hereinafter called "PREPAYMENT"), provided that UNDERSIGNED
gives the LENDER ten (10) days written notice of such PREPAYMENT,

Further, the UNDERSIGNED shall have the right to transfer, sell and convey from
time to time any of the property subject to the mortgages of aven date given by the
UNDERS! portion subjsct to the obligation of tf E > pay (a8 a
PREPAYMENT) a sum equal to fifty percent (50%) of the Net Sale Pr s (dafined as
the total consideration to be paid by the buyer, less Mortgagor's share of transfer taxes,
realty tax prorations, title and legal fees, and brokerage commissions, if any). Within ten
(10) days of the UNDERSIGNED providing the LENDER with a written notice, LENDER
shall deliver into escrow with the designated closing officer its Partial Release of Mortgage
duly executed, together with authorizing said closing officer to deliver and record said
Partial Release upon payment of fifty percent (50%) of the niet proceeds.

UNDERSIGNED may make full or partial PREPAYMENTS without paying any
PREPAYMENT charge. If UNDERSIGNED makas a partial PREPAYMENT, then the due
date and/or the amount of subsequent monthly payments shall be changed to refiect the

4/18/97
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4 application and credit of such prepaid amount against the monthly payments and then
against the remaining principal.

. : In the event any installment payment shail not be made within ten (10) days
of the date at which it is due and payable, the UNDERSIGNED shall pay a late charge
equal to three percent (3%) of the instaliment payment then due. The payment of the late
charge shall not waive alter, or impair any other rights or remedies LENDER may have
under this Note.

Event of Default: The following is an ‘Event of Default” under this Note: Failure to make
payments within thirty (30) days of when due under this Note.

Fallure to make any payment on this Note shall, at the option of the LENDER,
accelerate this Note and the full outstanding balance of principal shall be immediately due
and payable.

Confession of Judgment: Upon the occurrence of an Event of Default, the UNDERSIGNED
hereby authorizes and empowaers any attorney of any court of record within the United
States of America, or elsewhers, to appear for the UNDERSIGNED and, with or without
deciaration filed, confess judgment or judgments against the UNDERSIGNED in favor of
the LENDER or other holder hereof, as of any term, for the above principal sum remaining
unpaid, and any other surs due by the UNDERSIGNED plus cost of suit and an attorney's
commission of five percent (5%) or $10,000.00 whichever is the larger amount, with
release of alt errors and the right to issue execution forthwith upon default as aforesaid.
The authority and power to appear and enter judgment is not exhausted by the initial
exercise df this power and it may be exercised as often as LENDER or other holder deems
necessary and desirable.

- This Note shall be governed by the laws of the Commanwaealth of Pennsylvania.

This Note shall inure to the benefit of the LENDER, its successors and assigns and shall
be binding upon the UNDERSIGNED, and its successors and assigns.

The UNDERSIGNED has duly executed this Note the day and year first written

above.
ATTEST: ALLEGHENY RAILROAD
PROPERTIES, INC.
8Y:
Id G. Hall, tary

4/18/97
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MORTGAGE

This mortgage is made on MI 997, between ALLEGHENY RAILROAD
PROPERTIES, INC., a Pennsylvania corporation, of 139 St. Thomas Drive, Beaver Falls, 15010,
Beaver County, Pennsylvania, called Mortgagor, and FITTSBURGH & LAKE ERIE PROPERTIES,
INC., a Delaware corporation, maintaining its office and place of business at Suite 780 Commerce
Court, Four Station Square, Pittsburgh, 15219, Allegheny County, Pennsylvania, called Mortgagee.

WHEREAS, Mortgagor has executed and delivered to Mortgagee a certain Mortgage Note
of even date herewith, payable to the order of Mortgagee in the principal sum of One Million Two
Hundred Thousand ($1,200,000,00) Dollars and has provided therein for payment of any additional
moneys loaned or advanced thereunder by Morigagee, together with interest thereon at the rate
provided in the note, in the manner and at the times therein set forth, and containing certain other
terms and conditions all of which are specifically incorporated by reference;

NOW, THEREFORE, Mortgagor, in consideration of the debt or principal sum and as
security for the payment of the same and interest as aforesaid, together with all other sums payable
under this mortgage or under the terms of the note, grants and conveys to Mortgagee, and its
successors and assigns, all the lot(s) or piece(s) of ground situated in McKees Rocks Borough and
Stowe Township, Allegheny County, Pennsylvania, more specifically described in Exhibit “A”
attached hereto and made a part hereof.

Together with the buildings and improvements erected thereon, the appurtenances thereunto
belonging, and the reversions, remainders, rents, issues, and profits thereof.

To have and to hold the same unto Mortgagee, and its successors and assigns forever.

Provided, however, that if Mortgagor pays to Mortgagee the debt or principal sum, including
additional loans or advances, and all other sums payable by Mortgagor 1o Mortgagee under this
mortgage and under the terms of the note, together with interest thereon, and keeps and performs
each of the other covenants, conditions, and agrecments set forth in this mortgage, then this mortgage
r and the estate hereby granted and conveyed shali become void.

Mortgagor may at any time prepay, witliout having to pay any premium on account thereof,
the whole or any part of the principal indebtedness secured by this mortgage, with accrued intexest,
on ten (10) days’ prior written notice to Mortgagee of Mortgagor's intention so to do, and may at
any time anticipate or prepay any amortization requirements set forth in this mortgage. In
consideration of the terms and conditions of the Agreement of Sale and as set forth in the note,
Mortgagor shall have the right during the term of this mortgage to i) subdivide or otherwise partition
the real estate and other security subject to this mortgage (in which activity and process Mortgagee
agrees to cooperate by providing relevant information in its possession and in ¢xecuting and
delivering necessary documentation); and ii) to sell and convey upon such terms and conditions as
Morigagor may negotiate with buyers such parcels or portions of property from time to time, and

41297
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shall be entitled to receive partial release(s) of this mortgage upon payment to Mortgagee of one-half
(1/2) of the Net Sale Proceeds, (defined as the total consideration to be paid by the buyer, less
Mortgugor s sharc of transfer taxcs, realty tax prorations, title and legal fees, and brokerage
commigsions, if any). Mortgagor shall notify Monztgee of its intent to sell such portion(s) of the
security, in writiog, not Jess than thirty (30) days in advance. Mortgagee shall execute and deliver
10 the closing officer/escrow agent appropriate partial releases under this morigage with authority to
such party to deliver such releases upon recelpt of cleared funds to be paid by Mortgagee of one-half

(1/2) of the Net Sale Proceeds.
This mortgage is executed and delivered subject to the following covenants, conditions, and
agreements.
SECTION ONE

FUTURE ADVANCES

The note secured hereby shall evidence, and this mortgage shall cover and be security for, any
fsture loans or advances that may be made by Mortgagee to Mortgagor at any time or times hereafter
and intended by Mortgagor and Mortgagee to be so evidenced and secured, and such loans and
advances shall be added to the principal debt.

SECTION TWO
TAXES AND ASSESSMENTS

From time to time until the debt and interest are fully paid, Mortgagor shall: (A) pay and
discharge, when and as the same become du¢ and payable, all taxes, assessments, sewer and water
rents, and all ather charges, claims, and liens assessed, levied, imposed, or created from time to time
on the mortgaged premiscs or any part of them that shall or might have priority in lien, payment, or
distribution to the debt secured by this mortgage; (B) pay all ground rents reserved from the
mortgaged premises and pay and discharge all mechanics’ liens that may be filed against the premises
and that shall or might have priority in lien or payment to the debt secured by this mortgage; (C) pay
and discharge any documentary stamp or other tax, including interest and penalties hereon, if any,
now or becoming payable on the note evidencing the debt secured by this mortgage; (D) provide,
renew, nnd keep alxva by paying the necessary premiums and charges thereon such policies of hazard

Jiab AN euMonmnmyﬂnmhmewumereqmmcnﬂwhﬂdingsmdnmpruvetnems
now or 10 be erected on the mortgaged premises, with {oss payable clauses in favor of Mortgagor and
Mortgagee as their respective interests may appear; and (E) promptly submit to Mortgagee evidence
of the due and punctual payment of all the foregoing charges. Mortgagee may at its option require
that a sum sufficient to discharge the foregoing charges be paid in installments to Mortgagee.

SECTION THREE
MAINTENANCE OF PROPERTY

Mortgagor shall maintain all buildings and improvements subject to this mortgage in as good

MBY16566PGL T
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condition and repair as they are currently. Mortgagee shall have the right to enter on the mortgaged
premises at any reasonable hour to inspect the order condition, and repair of the buildings and
improvements erected thereon,

SECTION FOUR
RIGHT OF MORTGAGEE TO PAY CHARGES

In the event Mortgagor neglects or refuses to pay the charges mentioned above, or fails to
mairtain the buildings and improvements as stated above, Mortgagee may do so, add the cost thereof
of the principal debt secured hereby, and collect the same as a part of the principal debt.

SECTION FIVE
PRIOR LIENS

Mortgagor cavenants and agrecs ot to create, nor permit to accrue, on all or any part of the
mortgaged premises, any debt, lien, or charge that would be prior to, or ona parity with, the liea of
this mortgage.

SECTION SIX
ACCELERATION

In case a default in the payment of any installment of principal or interest pursuant to the
terms of the note continues for thirty (30) days after Mortgagoe gives written notice to Mortgagor,
the entire unpaid balance of the principal sum, additional loans or advances, and all other sums paid
by Mortgagee pursuant to the terms of the note or this mortgage, together with unpaid interest
thereon, shall at the option of Mortgagee and without notice become immediately due and paysble.
Foreclosure proceedings may be brought promptly on this mortgage and prosecuted to judgment,
execution, and sale for the collection of the same, together with costs of suit and attorney fees for
collection of five (5%) percent of the total indebtedness or Ten Thousand Dollars ($10,000.00),
whichever is the larger amount. Mortgagor hereby forever waives and releases all errors in the
proceedings, waives stay of execution, the right of inquisition and extension of time of payment,
agrees to condemnation of any property levied on by vittue of any such execution, and waives all
exemptions from levy and sale of any property that now is, or may be, exempted by law.

SECTION SEVEN
DEFAULT

In the event of any default under this mortgage or under the note, Mortgagor hereby
empowers any attorney of any court of record to appear for Mortgagor and for any and all parties
claiming under or through Mortgagor and to confess a judgment or series of judgments against

. Mongagor and any such party or parties, in favor of Mortgagee, in an amicable action of ¢cjectment
for possession of the mortgage premises and authorizes the entry of such action, confession of
Jjudgment therein for possession, and for attorney fees not to exceed Ten Thousand Dollars

w1 3
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(510,000.00) Mortgagee may bring such action before or after the institution of foreclosure
proceedings on this morigage or after judgment thereon or on the note, or after a sale of the
i mortgaged premises by the sheriff. The covenants, conditions, and agreements contained in this
: mortgage shall bind, and the benefits shall enure to, the parties and their respective beirs, executors,
1 administrators, successors, and assigns. If this mortgage is executed by more than one person, the
undertakings and liability of each shall be joint and several,

Witness the due execution hereof the day and year first above written.

ALLEGHENY RAILROAD
PROPERTIES, INC.

/)

President

" (Cogporite Seal)

COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF QUGN )

On thiy, the gg day of M____, 1997, before me, _3_2@‘,‘
_, the undersigned officer, personally appeared &M&W

_, who acknowledged himself to be the President of ~ Sooilire,

A 3 &.. , B-corporation, and that he as such President, being authorized to do 80,
sxeShited the foregoing Mortgage for the purposes therein contained by signing the name of the
Corporation by himself as President.

IN WITNESS WHEREOQF, I hereunto set my hand and official seal.

My commission expires; 7 g f;‘ '
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CERTIFICATE OF RESIDENCE
1 l?aggm G A L L doherevy centiy that I“U;/ 4
precise residence is 3 - 0. (-S'b/.
Witness my hand this _2 2~ day of ;@qé o, 1997.

',v‘”: ) ¥ ) “¢v" i .
MICHAEL A. DELLA VECCHIA
RECORDER OF DEEDS

V1397 5
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' AGREEMENT OF PURCHASE AND SALE

THIS CONTRACT is entered into as of the 20th day of April, 1999 by and between
PITTSBURGH & LAKE ERIE PROPERTIES, INC. (formerly known as Pittsburgh & Lake
Erie Railroad Company) a delaware corporation, OWNER OF RECORD or its
successors or assigns, whose address is Suite 780 Commerce Court, Four Station Square,
Pittsburgh, Pennsylvania, 15219 (hereinafter referred to as "Seller"), and Mariah Venture
Capital & Consulting, Co., a Pennsylvania corporation, whose address 98 Glenbury Street,
Pittsburgh, Pennsylvania 15234 (bereinafter reforred to as “Purchaser”), upon the terms
and conditions set forth herein.

ARTICLEI

Purchase and Sale of the Property

1.1 Mariah Venture Capital & Consulting, on behalf of an undisclosed buyer, and not on
behalf of Allegheny Railroad Properties, Inc., will purchase the note and mortgage
currently between Pittsburgh & Lake Erie properties, Inc. and Allegheny Railroad
Properties, Inc. covering the property referred to as the McKees Rocks site and firther
identified in attached "Exhibit A". Such sale is contingent upon Seller obtaining approval

of the U.S. Bankruptcy Court. Such sale is also contingent upon the mortgage remaining
unsatisfied by Allegheny Railroad Properties, Inc., at the time of closing.

ARTICLE II
Purchase Price

2.1 The purchase price for the Mortgg,ge shall be Nine Hundred Fifty Thousand Dollars
and 00 ceiits. At the time of execution of this agreement, $5,000.00 (five thousand dollars)
will be deposited with Seller’s attorney in escrow as "good faith” money. This money will
be applied to the purchase price at time of closing.

ARTICLE I
Title

3.1 At the closing, Seller shall convey the Note and Mortgage to Purchaser.
Purchaser has been farnished with copies of existing leases between Pittsburgh & Lake
Erie Properties, Inc. and those parties renting at the site and time of mortgage's inception.
Purchaser has been made aware of the purchase options contained within such leases




ARTICLEIV
Closing

4.1  The consummation of the purchase and sale contemplated hereby (herein called the
"Closing") shall be held on or before 5:00 pm , on June 10, 1999, unless extended as
herein provided. Closing shall be held at offices to be designated by Purchaser, or at such
other time, date and place as Seller and Purchaser may agree upon in writing. The date and
hour of the Closing are herein called the "Closing Date".

ARTICLEV

5.1  Seller represents, warrants and covenants to and with Purchager that:

a) Seller has, and will convey to Purchaser at Closing, good, marketable and
insurable title to the Note & Mortgage, free and clear of all liens, encumbrances,
covenants, reservations, restrictions, and any other matters affecting title, recorded and
unrecorded, except for matters which have been expressly disclosed in this Agreement.

b)  No person, corporation, firm, or entity other than Purchaser has acquired or will
acquire any right, or option to acquire the Note and Mortgage, or is or will be entitled to
posession of all or any part thereof

c) Except as disclosed herein, Seller has received no notice and has no knowledge of
any governmental or judicial orders or decrees in existence, or proceedings pending or
threatened which either do or could effect the McKees Rocka Property other than
Pennsylvania Department of Environmental Resources action at EHB Docket No. 92-454-
MR (PA DEP action).

d)  Seller has received no notice and has no knowledge of any actual or threatened
full or partial condemnation of the McKees Rocks Property.

e) To the best of Seller's knowledge, no improvement or other structures located on
any adjoining real property encroach upon any portion of the McKees Rocks Property.




f) Except as disclosed,

To the best of Seller's knowledge, except as known to exist in connection with and
disclosed in the PA DEP action, the McKees Rocks Property is free of any flammable
explosives, underground storage tanks, radioactive materials, hazardous wastes, friable
asbestos, other materials containing asbestos, toxic substances or related materials,
including, without limitation, substances defined as "hazardous substances”, "hazardous
materials” or "toxic substances" in the Comprehansive Environmental Response,
Compensation and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et. seq.),
the hazardous materials Transportation Act (49 U.S.C. Section 1801 et. seq.), any so-
called "Superfind” or "Superlien” law or any other applicable federal, state or local law,
common law, code, rule, regulation, or ordinance, presently in effect or hereinafter enacted
(herein "Hazardous Materials").

ARTICLE VI
Miscellaneous

6.1 Except as expressly set forth herein, any covenants, representaions and warranties of
Seller and Purchaser contained in this Contract, as well as any rights and benefits of the
other party with respect thereto, shall survive the Closing and shall not be merged into the
Closing.

6.2 Notices hereunder shall be sent by certified mail, return receipt requested, postage
prepaid, or by nationally recognized overnight courier service, addressed to Seller or
Purchaser.

6.3 Words of any gender used in this Contract shall be held and construed to include any
other gender, and words of a singular number shall be held to include the plural, and vice
versa, unless the contest requires otherwise.

64 The captions used in connection with the Articles of this Contract are for
convenience only and shall not be deemed to construe or to limit the mesaning of the
fanguage of this Contract.

6.5 Nothing in this Contract, express or implied, is intended to confer upon any person,
other than the parties hereto and their respective successors and assigns, any rights,
obligations or remedies under or by reason of this contract. This Contract shall be binding
upon the executors, successors or assigns of each party.

6.6 This Contract may be amended only by a written instrument executed by Seller and
Purchaser.

6.7  This Contract shalfl be governed by and construed in accordance with the laws of the
Commonwealth of Pennsylvania.




6.8 This Contract may be executed in any number of counterparts, each of which shall be
an original, but all such counterparts shall construe one and the same instrument.

ARTICLE VI
Defanlt

In the event of defanit by Buyer, Seller may, at Seller's sole option, elect to:

a) Retain the hand money and all monies paid on account of the purchase price as
liquidated dumages, in which event the Agreement shall booome null and void end both
parties shall thereupon be released of all firrther liability hereunder. It ia hereby agreed
that, without resale, Seller's damages will be difficult of ascertainment and that the hand
money and all monies paid on account of the purchase price constitute a reasonable
liquidation thereof and not a penalty.

In lieu thereof, however, Seller may elect either or both of the following remedies:

(b) Apply the hand money and all monies paid on account of the purchase price towards the
purchase price and proceed with an action for specific performance;

() Apply said monies toward Seller’s loss on the resale of said note and mortgage and
proceed with action at law for all damages sustained by Seller;

Provided, however, that no such election of (b) or (c) shall be final or exclusive until fisll
satisfaction shall have been received.

In the event of default by the Seller, Buyer may, at Buyer's sole option, elect to:

(a) Waive aity claim for loss of bargain, in which event Seller hereby agrees to repay the
Buyer the hand money and all monies paid on account and, in addition, reimburse Buyer for
all direct, out of packet costs and expenses (i.e., title examination, survey and professional
fees).

In lieu thereof, however, Buyer may elect the following remedy:

(b) An action for specific performance.

Provided, however that no such election of (b) shall be final or exclusive until full
satisfaction shall have been received.




ARTICLE VIII
Integration clause

This agreement constitutes the entire contract between the parties hereto and there are no
other understandings, oral or written, relating to the sub_|ect matter hereof This Agreement

may not be changed, modified or amended, in whole or in part, except in writing, signed by
all parties.

Wherever used in this Agreement, the singular shall include the plural, the plural the
singular, and the use of any gender shall be applicable to all genders.

IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day
and year first above wriften.

‘/}:(:x,(” Date "/A@/‘i
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:

PITTSBURGH & LAKE ERIE : Case No. 96-406 (MFW)
PROPERTIES, INC., :

Chapter 11
Debtor.
ORDER UNDER 11 U.S.C, §§ 363(b) and (f) AUTHORIZING DEBTOR TO
(i) ASSIGN A NOTE AND MORTGAGE FREE AND CLEAR OF LIENS;
(ii) TRANSFER NOTE AND MORTGAGE FREE OF ANY TRANSFER OR
STAMP TAX PURSUANT TO 11 U.S.C. § 1146(c); AND
(ili) MAKE DIRECT PAYMENT OF NET SALE PROCEEDS
Upon consideration of Debtor's Motion for an Order Authorizing Debtor To (i) Assign A
Note and Mortgage Free and Clear of Liens; (ii) Transfer A Note and Mortgage Free of Any Transfer
or Stamp Tax Pursuant to 11 U.S.C. § 1146(c); And (iii) Make Direct Payment of Net Sale Proceeds,
filed on May 20, 1999 (the "Motion"); and it appearing that notice of the Motion was given to the
United States Trustee, all creditors, Allegheny Raiiroad Properties, Inc., and all parties requesting
notice under Rule 2002, and that no other notice need be given; and it appearing that: (1) the
proposed sale reflects a valid exercise of Debtor's sound business judgment; and (2) the purchaser
of the note and mortgage on the McKees Rocks property, Mariah Venture Capital & Consulting, Co.,
or its permitted assigns, has agreed to pay a fair and reasonable price and is purchasing the property
in good faith; (3) and it appearing therefore that sufficient cause exists for granting the relief

requested; and upon the record herein, it is hereby

ORDERED, that the Motion is GRANTED; and it is further

LAKPMPLEXXSALEY. MOT




bRDERED, that the Debtor is authorized to sell the Note and Mortgage to Mariah Venture
Capital & Consulting, Co., or its lawful assignees in accordance with the terms of the Agreement
of Purchase and Sale, attached to the Motion (the “Agreement”); and it is further

ORDERED, that the Buyer is entitled to the protection of 11 U.S.C. § 363(m), such that the
non-finality of this Order is not sufficient cause to delay closing on the sale of the Note and
Mortgage; and it is further

ORDERED, that the sale of the Note and Mortgage on the McKees Rocks property shall be
free and clear of all liens, encumbrances, interests and claims, with all liens, encumbrances, interests
and claims attaching to the proceeds of such sale in the order of their priority after deduction of sales
costs ordinarily payable upon closing of a sale of property of this type (the “Selling Expenses™); and
it is further

ORDERED, that the sale of the Note and Mortgage on the McKees Rocks property shall be
exempt from the payment of any applicable realty transfer taxes pursuant to 11 U.S.C. § 1146(c);
and it is further

ORDERED, that the Buyer may record a certified copy of this Order in the land records for
the county wherein the real estate to be sold may be located; and it is further

ORDERED, that the Debtor is authorized to make direct payment of 75% of the sale

proceeds after Selling Expenses directly to State Street Bank and Trust Company (successor to Fleet

LAKPMWPLEXX\SALET.MOT 2




-B ank) as Security Trustee in accordance with the terms of this Court's Final Order Providing for Use
of Cash Collateral and Providing Adequate Protection, entered May 3, 1996, as may be extended by
further order of this Court, toward and in partial satisfaction of its pre-petition secured claim against
the Debtor.

N SN

< x LN
~.

THE HONORABLE MARY F. WALRATH
United States Bankruptcy Judge

Iy
\

Dated: ‘*"\ \‘f‘“?i;“::"*f‘.?“_
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: :
P&LE PROPERTIES, INC., : Chapter 11
Debtor. : No. 96-406
AFFIDAVIT OF SERVICE
STATE OF DELAWARE
+ SS.
NEW CASTLE COUNTY

COMES NOW, before me, the Subscriber, a Notarial Officer in and for the State and
County aforesaid, CAROL E. WOODRING, who being duly swora does depose and say:

1. She is employed as a legal secretary in the offices of Phillips, Goldman &
Spence, P.A.

2. On Thursday, May 20, 1999, she prepared and supervised the service, by
United States mail, postage prepaid, and/or hand delivery, of the following document upon
those on the attached 2002 service list:

(A)  Motion for an Order Authorizing Debtor to (i) Assign a Mortgage and Note
on Certain Real Property Free and Clear of Liens; (ii) Transfer the Mortgage and Note Free of any
Transfer or Stamp Tax Pursuant to 11 U.S.C. § 1146(c); and (iii) Make Direct Payment of Net Sale

Proceeds W E, a)m :

CAROL E. WOODRING

SWORN TO AND SUBSCRIBED before me this 20th day of May, 199

Ly

NGTARIAL OFFICER

LAY

LAKPMPLEXX\SALET.MOT 4




Ellen W. Slights, Esquire
Asstistant U. S. Attorney

1201 North Market St., Suite 1100
P.O. Box 2046

Wilmington, DE 19899

John D McLaughlin, Jr., Esq
Office of the U.S. Trustee

601 Walnut Street, Curtis Center
Suite 950 West

Philadelphia, PA 19106

Thomas L. Ambro, Esquire
Hillary C. Steinberg, Esquire
Richards, Layton & Finger

One Rodney Square, Tenth Floor
Wilmington, DE 19899

Michael Reilly, Esquire
Brian N. Watkins, Esquire
Hebb & Gitlin

One State Street
Hartford, CT 06100-0170

Robert W. Kleinman, Esquire
Susan G. Lichtenfeld, Esq.
Susan F. Lifvendahl, Esq.
Ross & Hardies

150 North Michigan Avenue
Chicago, IL 60601-7567

Pittsburgh & Lake Erie Properties, Inc.
49 Pius Street
Pittsburgh, PA 15203-1616

IN RE PITTSBURGH & LAKE ERIE PROPERTIES, INC.
NUMBER 96-406 (HSB)
CHAPTER 11

2002 SERVICE LIST

Director

Internal Revenue Service

409 Silverside Road, Stop 168
Wilmington, DE 19809

William H. Johnson, Esquire
Associate General Counsel
16-A Two Commerce Square
2001 Market Street
Philadelphia, PA 19101-1416

William C. Kaczynski, Esq.
1208 Manor Complex

564 Forbes Avenue
Pittsburgh, PA 15219

Miriam A. Howe, Esquire

Internal Revenue Service

District Counsel

4620 Wisconsin Ave., NW, 4th Floor
Washington, DC 20016

John T. Tierney, III, Esquire

Goldberg, Persky, Jennings
& White, PC

1030 Fifth Avenue

Pittsburgh, PA 15219

David W. Ross, Esquire
Michael G. McCabe, Esquire
Goehring, Rutter & Boehm
Firm #102

1424 Frick Building
Pittsburgh, PA 15219




Kip A. Harbison, Esquire VSB #38648
Glasser and Glasser, P.L.C.

Dominion Tower

999 Waterside Drive, Suite 600
Norfolk, VA 23510

Allegheny Railroad Properties, Inc.
139 St. Thomas Drive
Beaver Falls, PA 15010
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IN THE UNITED STATES BANKRUPTCY COURT
~ FOR THE DISTRICT OF DELAWARE

SO A P o A

TAY DIV,
INRE:

L0y Antey

-5
 (

PITTSBURGH & LAKE ERIE
FROPERTIES, INC,,

LR TR T Y

Case No. 96-556 (AFW)

se

Coasgier 11
Debtor.

ORDER UNDER 11 ILS.C. §§363(b) nd(l)AUTHOR!ZING DEBTORTO
{) ASSIGN A NOTE AND MORTGAGE FREE AND CLEAR OF LIENS; :
(i!)TRANSFFRNOTEANDMOEIGAGEFREEOFANYTRANSF_EROR

STAMP TAXP’URSUANTTO 1T JIS.L § 11464c); AND'

In

Upon consideration of Debtor's Motion fm'auOtda-Am'izingDebero(i)AsipA

5t and Mortgage Froe and Clear of Liens; (H) Transfer A Note and Mortgage Free of Any Transfer
o Stamp Tax Pursuant to 11 1LS.C. § 1146(c); And (3i) Make Direct Payment of Net Saic Proceeds,

' 'ﬁlcdonMayzo.IM(mMaﬁou‘haﬁdhappaﬁmgmamﬁmofmeMoﬁmmgimﬁmc
UmtedStamestce.aﬂered.tom,AﬂcghwyRadmadhnpqﬂa,[nc and all parties requesting
zoncelmdermllemoz,andﬂmtnoothanouccneedbengm.mduzppwmgthatz(l)thc
pmposedsdemﬂcasawhdnauxofDebmfsmdewdmmd(Z)mepm
'ofdxcmmmdmodgagconmemxmmmw Mariah Veiture Capital & Cousulting, Co.,
o:ﬁspamiﬁadasdmhsagudmp;ya&itmdmhpmemdkpuchaﬁngmcm
‘wquestcd:anduponmcreoorﬂb«m,ntxsmy
ORDERED.MtheMouomsGRANTED. and it is further

LAPMPLEXIEALET Mt

HBY19300P6562 : E




ORDERED. that the Debior is zuthorized 1 scll the Note and Mortgage to Mariah Venture
Capital & Cousuiting. Co., o its iswfil assignees in acoordsnce with the termms of the Agreement
of Parchase and Sale, attached to the Motion {ibe “Agreement™); and it is further

ORDERED, that the Buyer is cuitled to the peotection of 11 LLS.C. § 363(z), such that the
" noa-finality of this Order is not sufficient cause to delay closing on the sale of the Note and
Mortgage; and it is furtier

ammm,mmmhomnmmua@pmunmmmwu
free and clear of all liens, enbumbrences, imterests 2 claims, with sl Ens, eacumbrances, interests
: uﬂdaﬁnsth&ihemwedsofawhnkh&eud&dMMgﬂqdedm&mofab
 casts ondinarily payzhle upon closing of a gale of propesty of this type (the “Selling Expanses™; snd
itis frther

ORDERED, thet the sale of thc Note 2nd Mortgage ca the McKecs Rocks property shall be
exempt from the payment of any appiicsble realty transfer saxes pursuant to 11 JLS.C. § 1346(c);
ard itis further , ' |

' ORDERED, that the Buyer may record a certified copy of this Order in the land records for
the cotnty whercin the real éstate to be sokd may be located: and it is firther

ORDERED, that the Debtor is authorized topukedixwtpaymcntof‘is%ofﬂwsale
proceeds after Selling Expenses directly ts State Street Bank and Trast Company (successor to Fleet

¥BY19300P6563

e g ey e P |




Bank} szahmi‘sm%%hﬁcméﬁﬁsWsﬁﬁ&&?zwﬁ:g for Use
of Cash Collateral and Providing Adequate Proicction, entered May 3, 1996, as may be extended by

further order of tiis Court, toward and in partial satisfactiod of its pre-petition secured claim against

. thsDebtor.
THE HONOR MARY F. WALRATH
United States Bankruptcy Judge
. Datet: A\
. 3 .
K n Movant to send copies to o't
: parties and flle cerniiiicaio
of service with the court.

4: feen Flokewshe Esg. 0/{4%’?
ee: Kathleen ' "HBY19300P6564
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‘

KNOW ALL HEN BY THESE PAKSENTS THAT,

VUEREAS. Alleghany Rallroed Pxeperctiss, Inc. suecutad, scknowledged and delivexed
uvate Pletsburgh and Lake Exie Propercies, lnc., Debter-in-Possession (hersinsfter
“As3Lgror®) & certain marczage dated April I¥. 1997, in che orfgimal principal seount
af $1.200,000.00, vhich was rucorded fa the Offica of the Recordetr of Deeds ia and for
Alhw Councy, Peencylvania, on april 28, 1957, fn Mocsgage Baok 163464, page 473,
(the “Marcgege”):

NOU, THEREFORE, i considaracion ef the sum of §950,000.00 pald to Assignor by
Mariah Vencuze Capital & Conquldné Co. (hereinafter “Assignee®) the raceipt of which
Lo hereby acknovledged, anéd purausnt o avpreval of the United Scates Bsnkrupccy Couss
in the Discrict of ncl.nv‘.r., hy. Qrdexr dacad Juro 18, 1935, a trus and correct copy of
vhleh' i1s actached as Exhidic ~1°, Anlg.nn: beraby greacs. ‘buuuu. sells, assigne,
;xmhn. and sers ovar uncto Assignes and f¢s successors, and sr:ilgns, sll ef
Assignor s righc, citle and incerest in, Co and under the Hottgage s0d the Cogmavit
Judgmenc ¥ote sed cbligatlion referced ta in the Korzgage. "This Assignaent includss che

benefit af any and 11 varrants of atcorney concsincd in che Mecrgage or tha wete, doad.

or obligatfon referred te in the Mortgage.

;

H3V19300pPE5SY
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1IN UITNESS LHEREOE, this Assignmens hies Decn duly exacutedon _ 1 F [21—{ qu

PE¥TSAmRCM & 1ANE CRIE PROPEXTIES, INC.
DedTos- in-Pozzcasion

¢
by

(CORPSARTE SEAL}

R )

P

RCA LTI

§,
B

.

PO

HBY19300P6560
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-
ATTESTALIGK.
; Stemad. Susled and Delivered in
R the prasance of
i . 73 .2
. Q%M:LE‘M asca_11f28j99
i Lsriess
. b Lithn
P Mﬁm e iy
H i Tigna — ¢~ .
i g \
S
ACRIS IR
BATE )
STAYE OF
€ "NIY OF -
on 1![[3‘-1[4“. . vetorasa, { goresce A Neisl. mocary
rublic, pezsonally zppesred f=la 3 X parsaaslly knove o mo
§ (or prowved o me on the basts of sacisfectery evidence} to be the persoa(s) vhesa -
< aame(e) is/ave subscribed te the withia inscrussnt end scknouledged Te me chac
he/che/they axecutzd the zeme 1ia his/har/chalr authorfzed capscicty(les), and thet bg
3 Bbis/hec/tholr atgasture(s) on the {nsctrument the parsoa(s). or the enticy upon bahalf
. 3§ vhich the peczon(z). ecced, tad the imsTmunens.

UITNZSS my hand and otficial seal.

Notsiel Saet
whmw mw
' oo Tug e es ford 16, 2001
! WMy Comaesson -

3 Asscasen of
I caxcify that the s¢dreszs cf the ebove nawed Assignes i3 S

vor n

98 Clentury Screez, Fictsbuggh, F-  1523a

M‘Y\Q@

.

¥BV 19300PGS61
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Petition to Revoke Notice of Exemption was
served upon the following by first class United State mail, postage prepaid, on this ZL}K’“ day of
June, 2004
MVC Transportation, LL.C
98 Glenbury Street
Pittsburgh, PA 15234
Robert G. Boyle, Esq.
4232 Brownsville Road, Suite 348
Pittsburgh, PA 15227-0770
Laurence A. Neish, Esq.

651 Holiday Drive
Foster Plaza 5 — Ground Floor

Pittsburgh, PA 15220
padech

PT1 123420v4 06/23/04
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