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Hon. Vernon A. Williams

Secretary, Surface Transportation Board
Mercury Building, #711

1925 K Street, N.W.

Washington, D.C. 20423-0001 SL‘ b I

Re: STB Finance Docket No. 34462; MVC Transportation, LLC
-Acquisition Exemption - P&LE Propetties, Inc.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding are the original and ten copies of
MVC Transportation, LLC’s Petition for Expedited Declaratory Order.

Pursuant to 49 C.F.R. §1002(e), Petitioner respectfully requests the waiver of the Board's
$1,400 filing fee. Petitioner has already paid a $1,400 filing fee in connection with the
original Notice of Exemption filed on April 8, 2004 in this proceeding and has incurred
substantial expense in asserting the jurisdiction of the Surface Transportation Board before
the Common Pleas Court of Allegheny County. Moreover, waiver of the filing fee in this
case is in the public interest inasmuch as MVC is attempting to prevent the unauthorized
sale of common carrier railroad facilities for salvage in violation of the ICC Termination Act
of 1995. In light of these circumstances, payment of an additional $1,400 filing fee for this
Petition for Expedited Declaratory Order would constitute an undue hardship on MVC
Transportation, LLC.
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Before the

SURFACE TRANSPORTATION BOARD

Finance Docket No. 34462

P&LE PROPERTIES, INC.

MVC TRANSPORTATION, LLC’S
PETITION FOR EXPEDITED DECLARATORY ORDER

L RELIEF REQUESTED AND REASON FOR EXPEDITION
Pursuant to 5 U.S.C. §554(e) MVC Transportation, LLC (“MV C”) files this Petition for

Expedited Declaratory Order with the Surface Transportation Board in the above captioned
proceeding seeking a determination that claims by Proline Railroad Track Company (“Proline™)
filed in the Common Pleas Court of Allegheny County, Pennsylvania challenging MVC’s
acquisition of the McKees Rocks Yard constitute an impermissible collateral attack on the
Jurisdiction of the Federal Surface Transportation Board and that the Common Pleas Court of
Allegheny County, Pennsylvania is without jurisdiction to render relief requested by Proline in
Proline Track Company v. Mariah Venture Capital and Consulting, Inc., No. GD-03-025297.
This litigation is a cloud on MVC’s title to the McKees Rocks Yard and interferes with MVC’s
subsequent use and/or sale of said property for common carrier rail purposes.

A copy of the Proline Complaint is attached as Exhibit A to this Petition. In response
thereto, Mariah filed preliminary objections asserting that the Common Pleas Court did not have
subject matter jurisdiction over the purported acquisition of common carrier rail facilities by

Proline. (Exhibit B) Mariah also sought dismissal of this action in that the issue of whether track
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materials within McKees Rocks Yard constituted exempt track or regulated common carrier track
was subject to the exclusive jurisdiction of the Surface Transportation Board under the ICC
Termination Act of 1995. On May 17, 2004, the Common Pleas Court of Allegheny County
refused to recognize the STB’s exclusive jurisdiction over these issues and denied Mariah’s
preliminary objections without a decision. (Exhibit C)

MVC seeks a prompt determination of the foregoing issues so that CSX Transportation,
Inc. (‘CSXT”) can begin a timely and efficient relocation of yard facilities in the Pittsburgh,
Pennsylvania area from Glenwood Yard to the McKees Rocks Yard so that the Glenwood Yard
can be made available for an important regional highway construction project extending the
Mon-Fayette Expressway into the City of Pittsburgh. (See Exhibit D).

I FACTUAL BACKGROUND

Through a series of transactions commenced in March, 1997, approximately 105 acres of
railroad property and track comprising the former Pittsburgh & Lake Erie Railway Company rail
yard at McKees Rocks, PA was sold by P&LE Properties, Inc. (“P&LE Properties™) under a
bankruptcy court order to Allegheny Railroad Properties, Inc. (“ARP”). ARP then purportedly
resold track materials within the McKees Rocks Yard for salvage to subsequent purchasers the
last of which is Proline.

As indicated in the April 8, 2004 Notice of Exemption filed by MVC, on April 22, 1997,
P&LE Properties accepted a cognovit judgment note and mortgage on the McKees Rocks Yard
property from ARP as part of the proposed sale of that property. However, this sale did not close
because ARP defaulted under the agreement of sale. (See John D. Hartman, Affidavit of
Ownership Attachment A to Notice of Exemption). Thereafter the note and mortgage was
acqtﬁred and satisfied by Mariah with approval of the U.S. Bankruptcy Court for the District of

Delaware in In Re: Pittsburgh & Lake Erie Properties, Inc., Case No. 96-406, by Order dated
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June 18, 1999. (Attachment B to Notice of Exemption). On December 16, 2003, Proline filed
suit in the Common Pleas Court of Allegheny County, PA against Mariah claiming to have
purchased the track materials in McKees Rocks Yard.

With the consent of P&LE Properties, Mariah assigned the ARP note and mortgage to
MVC which, in lieu of execution and foreclosure, by deed and bill of sale from P&LE, took title
to the rail yard facilities for continued rail operations subsequent to the effective date of the
acquisition exemption in this proceeding.’

III.  McKees Rocks Yard — Common Carrier Status

P&LE Properties was in bankruptcy at the time of the 1997 sale of the McKees Rocks
Yard to ARP. The McKees Rocks Yard parcel was excluded from the sale of the P&LE main
line to CSXT because at the time of that transaction, CSXT did not need another rail yard in the
Pittsburgh area. However, it is important to note that the sale of the P&LE main line and all
other P&LE rail facilities to CSXT required that CSXT obtain STB approval of that transaction.

Three Rivers Railway Company — Acquisition and Operation Exemption — The Pittsburgh and

Lake Erie Railroad Company, Finance Docket 32055 (September 29, 1992).

In the 1997 ARP sale transaction, P&LE Properties retained title to the McKees Rocks
Yard which under Pennsylvania’s assembled industrial plant doctrine was subject to the lien of
the ARP mortgage even though certain portions of the track in the rail Yard were not
“permanently attached” to the real estate. Under the then applicable Pennsylvania statute, 12
Pa.C.S.A. §9801, all machinery and facilities necessary for the operation of an industrial or

commercial enterprise and placed on the enterprise’s land for permanent use were subject to the

! Initialty Mariah was unaware of the continuing common carrier status of the McKees Rocks Yard track facilities,
but when advised of that status by representatives of McKees Rocks Depot, a rail shipper located in the yard, Mariah
consulted with STB staff and learned the yard had never been abandoned and that its acquisition would require an
STB exemption.
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lien of a mortgage on plant property. Moreover, none of the purported purchasers of track
materials from ARP obtained a release from the recorded ARP mortgage.

Furthermore, P&LE Properties did not obtain STB approval under 49 U.S.C. §10905 to
abandon and discontinue rail service within McKees Rocks Yard nor did it seek approval from
the bankruptcy court under 11 U.S.C. §1170 to abandon and liquidate McKees Rocks Yard rail
facilities for non railroad purposes. Despite the fact that P&LE Properties sold most of its
common carrier rail facilities to CSXT in 1991 and 1992, it retained the McKees Rocks Yard and
under lease agreements between P&LE Properties and industries situated in McKees Rocks Yard,
various railroad yard tracks were used by those shippers to obtain common carrier rail service
from CSXT. CSXT provided common carrier rail service to AC Railroad, Inc., a car salvage and
repair shop, and to Trinity Industries, a car rebuilding company. CSXT provides common carrier
rail service also to Clifton Steel Company, Bryan Cement, and Castriota Metals Recycling, Inc. at
the Yard. Moreover, CSXT continued to use the mainline tracks through McKees Rocks Yard.
Thus, P&LE Properties throughout its bankruptcy administration was the owner of tracks used by
shippers and CSXT for common carrier rail service.

Since the tracks in McKees Rocks Yard remained subject to a common carrier rail service
obligation, these tracks could not be sold for salvage without STB or bankruptcy court
abandonment authorization. Furthermore, neither ARP nor any subsequent purchaser from ARP
including Proline sought STB acquisition authority under 49 U.S.C. §10901 to acquire these
common carrier rail assets for continued railroad purposes.

In 1999 when ARP defaulted on its note and mortgage obligations to P&LE Properties,
Mariah sought and obtained approval from the bankruptcy court to purchase the note and
mortgage secured by the McKees Rocks Yard from P&LE Properties. None of the purported

track purchasers objected to the entry of the bankruptcy court order authorizing Mariah’s




]

¥

purchase of the ARP note and mortgage. Mariah satisfied the P&LE note and mortgage with a
payment of $950,000 into the bankruptcy court but did not immediately take title to the railroad
tracks and rail facilities in McKees Rocks Yard. Rather Mariah assigned the ARP note and
mortgage to MVC so that MVC could acquire the rail Yard facilities with STB approval.

The above facts demonstrate that the tracks and rail facilities in McKees Rocks Yard are
common carrier facilities subject to the jurisdiction to the STB. First, CSXT has utilized these
tracks and rail facilities to provide common carrier service to various shippers. Moreover, these
tracks are not stub ended but provide connections for CSXT to serve multiple shippers and
connect to its main lines. CSXT has used these tracks to move a substantial volume of traffic in
through service to and from out of state locations. These tracks were formally owned and
operated by P&LE as a common carrier rail facility and no abandonment authorization for the
Yard was obtained from the STB. Thus, under the criteria examined by the STB in connection
with 49 U.S.C. §10906 exempted track determinations, the McKees Rocks Yard rail facilities
remain subject to the exclusive jurisdiction of the Surface Transportation Board. See CNW —

Abandonment Exemption — In McHenry County, IL, 3 ICC 2d. 366 (1987, rev’d on other

grounds sub. nom. linois Commerce Commission v. ICC, 879 F.2d. 917 (D.C. Cir. 1989); New

Orleans Terminal Company v. Spenser, 366 F.2d 160, 164 (5% Cir. 1966); Nicholson v. ICC, 711

F.2d 364, 367 (D.C. Cir 1983); Railway Labor Executives Assn. et al. v. City of Galveston, 849

F. 2d 145, 148 (5% Cir. 1988); Chicago Rail Link, LLC — Lease Operation Exemption — Union
Pacific Railroad Company, STB Finance Docket No. 33323 (Sept. 2, 1997); Effingham Railroad

Company — Petition for Declaratory Order — Construction at Effingham, IL., STB Docket No.

41986 (Sept. 18, 1998).
As clearly indicated by the Proline complaint, the acquisition of track materials within

McKees Rocks Yard by ARP and subsequent purchasers from ARP was solely for the purpose of
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salvaging track materials. The STB has repeatedly admonished various parties for improper
acquisition of common carrier rail assets for the purposes of salvage without obtaining STB
abandonment authority and where necessary voided those transactions. See STB Docket No. AB-

556 (Sub No. 2x) Railroad Ventures, Inc. — Abandonment Exemption — Between Youngstown,

Ohio and Darlington, PA in Mahoning and Columbiana Counties, Ohio and Beaver County,

Pennsylvania. 2001 STB Lexis 852, 2000 STB Lexis 588, 2000 STB Lexis 588, 2000 STB Lexis

8.; Sagamore National Corporation — Acquisition and Operation Exemption — Lines of Indiana

Hi Rail, STB Finance Docket No. 32523, 32582. 1994 ICC Lexis 203; Illinois Central Railroad

Co. — Abandonment Exemption- In St. Tammany Parish, LA ICC Docket AB-43 (Sub. No. 154

X) 1992 ICC Lexis 133.
III. CONCLUSION

Based on the foregoing facts, ARP’s purchase of the McKees Rocks Yard in 1997 was
not preceded by an STB abandonment order for the Yard and was therefore invalid.
Accordingly, as the assignee of the security interest of P&LE Properties under the ARP note and
mortgage, MVC by bill of sale and deed in lieu of foreclosure, obtained from P&LE Properties
all right, title and interest to the railroad property and track materials comprising the McKees
Rocks Yard for continued common carrier rail service pursuant to the notice of exemption issued
by the Board in this docket.

Conflicting claims, if any, by ARP or subsequent purchasers from ARP can only be

resolved by the STB. Any attempt by those parties to collaterally attack the MVC acquisition in

state or federal court is preempted by 49 U.S.C. §10502 (b). See Levin et. al v. SEDA-COG

Joint Rail Authority et. al, U.S. District Court m.d. Pa. 4: CV-97-997 (Judge Muir) aff’d by order

dated April 24, 1998, Third Cir. Ct. of Appeals (copy attached), Columbiana County Port

Authority v. Boardman Township Park District, 154 F. Supp. 2d 1165 (U.S.D.C., N.D. OH 2001)
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MVC therefore respectfully requests that the STB issue an order in aid of its jurisdiction
advising the Allegheny County Common Pleas Court that the state law claims and relief sought

by Proline before that court are preempted by 49 U.S.C. §10501(b).

Respectfully submitted,

By:

Robert G/Boyle, Esq.

Attorney for Mariah Venture Capital
& Consulting, Inc. and MVC
Transportation, LLC

4232 Brownsville Road, Suite 348
Pittsburgh, PA 15227-3330

(412) 884-0770

(412) 884-3550
rgb@attybobb.com

Date: June / , 2004
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Petition for

Expedited Declaratory Order was served this Ii‘[ day of :\: SWN & , 2004, by first class,

United States mail, postage prepaid, upon the following:

Roger P. Nober, Chairman
Surface Transportation Board
1925 K. Street, N.-W.
Washington, D.C. 20423-0001

Melvin Clemens, Director of Enforecment
Surface Transportation Board
1925 K. Street, N.W.
Washington, D.C. 20423-0001

Ellen Hanson, General Counsel
Surface Transportation Board
1925 K. Street, N.W.
Washington, D.C. 20423-0001

Mary Beth Buchanan, U.S. Attorney
633 U.S. Post Office & Courthouse
Pittsburgh, PA 15219

Jay D. Martinstein, Esq.
Fox Rothschild, LLP
Dominion Tower, 29® Floor
625 Liberty Avenue
Pittsburgh, PA 15222

CSX Transportation, Inc.
Mr. J.C. Barker
301 West Bay Street
Suite 800, SC J-915
Jacksonville, FL 32202

Robert G. Boy'lqj




IN THE COURT OF COMMON PLEAS OF ALLEGHENY CdUNTY, PENNSYLVANIA

PROLINE RAILROAD

TRACK CO.,

MARIAH VENTURE
& CONSULTING, INC,
" Defendant.
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DEMANDED

EXHIBIT A

CIVIL DIVISION
No.of) ~O3 — 02 5'2ﬁ 1 .
CIVIL ACTION - OOWLm
Filed on Behalf of::

ProLine Railroad Track Co.,
Plaintiff :

Counsel of Reocord for
This Party:

Jay D. Marinstein
Pa ID. #53163

- Patrick L. Abramowich

Pa LD# 74494

FOX ROTHSCHILD LLP
Dominion Tower, 29® Floor
625 Liberty Avenue
Pittsburgh, PA 15222

(412) 391-1334
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD
TRACK CO.,

Plaintiff,
v.

MARIAH VENTURE CAPITAL
& CONSULTING, INC,,

Defendsnt.

CIVIL DIVISION
No.
CIVIL ACTION - COMPLAINT

Filed on Behalf of:

ProLioe Railroad Track Ca,,
Plajntiff '

Counsel of Record for

This Party:

Jay D. Marinstein

Pa. 1D, #53163

Patrick L. Abramowich
Pa. JD.# 74494

FOX ROTHSCHILD LLP
Dominion Tower, 29 Floor

625 Liberty Avenue
Pintsburgh, PA. 15222

(412) 391-1334



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD

)  CIVIL DIVISION
TRACK CO., 3 No.
Plaintiff, )
)
v. )
: )
MARIAH VENTURE CAPITAL & )
CONSULTING, INC., g
Defendant. )
NO EFEND

‘You have been sued in cowrt. If you wish to defend agsinst the claims act forth in the
following pages, you must take action within twenty (20) days after this complsint and notioe are
served, by entexing a written appearance personally or by attomey and filing in writing with the
court your defenses or objections to the claims set forth against you. You are warned that if you
fail to do so the case may proceed without you and a judgment may be entered sgainst you by the
court without further notice for any money claimed in the complaint of for aury other claim of
relief requested by the plaintiff. “You may lose money or property or other rights important to
you,

. YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

LAWYER REFERRAL SERVICE
“THE ALLEGHENY COUNTY BAR ASSOCIATION
Koppers Building, Suite 400
436 Seventh Avenue
Pintsburgh, PA 15219
Telephone: (412) 261-0518




IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD )  CIVIL DIVISION
TRACK CO., . ) N
)
)
A )
)
MARIAH VENTURE CAPITAL & )
CONSULTING, INC., )
- )
Defendant, )
CIVIL ACTION - COMPLAINT

Plaintiff, ProLine Railiosd Track Co., by It undersigned counse, Fox Rothschild LLP,

files the following Civil Action ~ Complaint (“Complaint”) averring ss follows: .
RARTIES

1. Plantiff, ProLinc Raitroad Tiack Co. (“ProLinc™), is a corporation arganized and
exdsting under the laws of the Commonwealth of Pennsylvania with a pineipal place ofbuaines; _
" Jocated in Allegheny Couty. ' _ ‘

2. Defendant Marioh Veoture Capital & Consaltng, Inc. (“Marlah") I 8 corporetion
organized and cxisting under the laws of the Commonwealth of Pennsylvania with & principsl
place of business at 98 Glenbury Street, Pittsburgh, Allegheny County, Permsylvania 15234,



JURISDICTION AND VENUE .

3. - Defondant Marish is subject to personal jurisdiction in Peonsylvania as it is a
Pénnsylvaniz corporation and regularly transacts business and maintains e principal place of
business within the Commonwealth, o '

4, Venue is proper pursuam to PaR.CP, 2.179.:lnceMariah73prlndpalplacaof.
busintss i located in Allegheny County, Mariah regularly conducts business in Allcgheay
Coun!y.mdoccwremuomofWhichtbecuuscofmﬁonmsemok'plmlnAIleghcnyComty.

BACKGROUND N

5. Onorabout April 21, 1998, ProLine Services, Inc. eatered into an Asset Puichase ,
Agreeniat with Kovalchick Corporation (the “Asset Purchase Agreement?)to soquire 10.5 +/-
miles of railroad track and trackage including railrosd tics, switches, frogs, tie plates and related -
material locatedln McKees Rocks Borough and Stowe Township, Allegheny County,
Peunsylvania (collectively, the “Track™. A true and correct copy of the April 21, 1998 Asset
Purchase Agreement is attached hercto as Exhibit 1 and incorporsted by reference as if set forth
in ful.

6. Kovnlchickposscssed&eemddmnﬂetothe‘l‘mknoﬁhedmﬁdmw
Purchase Agreement.

7. Subsequent to the Asset Purchase Agroement, ProLine Services, kuc. assigned all
of its rights, title and interest under the Assct Purchase Agresment to ProLine.

"8 Ata closing on'or sbout May 8, 1998, Kovalchick Corporation delivered to
Pml.melBillofSalefortheTmck,ammdcomctoopyofvducbhamchodbemon'
Exhibit 2 and incorporated by reference as If set forth in .



5.  On or about Scptember 22, 2003, ProLine entered imo & comtract with

AlleaRailroad Com (“ARCY), pursusct to which ARC agreed, inter alia: () o pecform &
complete and thoroygh inventory of the Track; () to compile inventory reconds; i) to provids
ProLine with the resale vahe of the Track; (i) to conduct an intemet-based muction of the
Track; (Iv) o actively promote the auction by telephone and o-mail and (V) to provide offers to
ProLine. Ammdoomcopyome&pmbazz,zoosmmmmm;emmc
(the “ARC Cobtract”) is sttached hereto as Exhibit 3 and incorporatad by reference as if st forth
ma, . ‘ -

10.  ProLine paid $3,000 to ARC, which constitted 50 percent of the total cost.
"estimate, as required by the ARC Contract. ARC conducted the inventory, prepared inventory
records, eand prepared the imtomet-bascd auction of the Track (the “Auction™.

1. In or around October 2003, while ARC was in the process of listing ProLine as

. chm;ﬁonspmsmaMARCumeaucﬁm,up(;nbﬁomaﬁmmdbeﬁeﬁmW
ARC snd falsely claimed ovnership of the Track: : '

12.  Asaresult of inentional misrepresentations made by Marish, ARC refued to list
émLiuémemoqumﬁou;mMﬁahmwmh{m. In sponsoring
the Auction, Marieh wtilized tho inventory records, website design, and promotional efforts for -
which ProLine paid ARC pursuant fo the Contract.

13.  Subsequent to Mariab’s misrepresentations, Mariah and/or its authorized
agents/contractors falsely told potcntial buyers that the Track was ownsd by Mariah and
disparaged ProLinc’s character and reputstion for sttempting to sell the Track through the -
Auction,



1. O, or shout December 8,2003, ProLine wrote to Marish and ARC demanding:
(DﬂmMmiahmdARCiumadindymmﬁgeAucﬂonmdwnﬁmhm;mdﬁbthn
MariahoonﬁnnﬂumLheisﬂ:eomoftheTnck;ineechqaseb_ys:OOpm.ESTon
Wednesday, December 10,2003. True and correct coples of ProLine’s December 3, 2003 lettors
to Marish and Allen are atrached hereto collectively as Exhibit 4 and incorporatsd by refirence
a3 if set forth in full. ProLine further notified Mariah that it would consider Mariah's refusal to
conﬁrmeohn:’wwnenMpofﬂ:eTnckuaomvemon.

15. memwwmmmemm,mmm:eﬂmdwmﬁm'm,
'claimtoownu.ship of the Track and/or scknowledge ProLine’s ownexshlp

: COUNT 1= CONVERSION
16. ProLine hereby incorporates by reference Paragraphs 1 through 15 of the
Complaint as though set fotth in full.

17.  The Track is a chattel in which ProLine possesses full tile and interest, inclnding
ﬂnﬂghtsmhse,pouss,a'ndselnhe.ﬁa&. .
"18.  Moriah has interfered with ProLine's rights of use and possession of the Track
without ProLine’s ;a‘lmtby, inrer aﬂa:.
(8)  inducing ARC not to list ProLine as the sponsor of the Auction;
(®)  offering to sell the Track as the sponsor of the Auction;
© 'mulymummmammmumwmomemm

(d) . refusing to acknowl ProLine's ri hoim:nedme and possession
C oftthmkaﬁa:pt::Sdemand.l - e

19, Mariah's conduct as sct forth in Paragraph 18 is not legally justified or privileged
and was undertaken with willful intent, malicious intent and/or reckless indifference to ProLine’s
rights.




20.  ProLiiic has sufferod damiges as a osult of Marish's conversion including, but
not lizited th, the reasotiable value of the Track, the amounts paid pursuznt to the ARC Contract,
poteatial Hiability on the ARC Contract, lost proceeds from the Auction, and ham to' its
reputation.

wmspomz,: Plaiotff, ProLine Rellroed Track Co, demands jodgment againe
Defendant Marish Ventare Capital & Consulting, Inc., in an smount in exoess of $25,000, plus -
interest, punitive and exemplary damages, attomeys’ fea,costa,andmthotheneliefa‘sjmﬁce

21, ProLine bereby fcorporates by reference Pamgmpl"u 1 through 20 of the-

. Complaint as though se forth in full. | ' ‘ '
22.  The ARC Contract created a contractoal relationship between ProLine and ARC.

. Mocoover, ProLine bad prospéctive contractual relationships with potcutial buyers of te Track.
2. Mariah purposefully end intentionally interfered wim-meeonmummuo&hip'

‘between ProLino and ARC, and with th prospective coniractual relationships betweea ProLine

and poteatial buyers of the Track, by, inter alia:

(€Y Nselyst;aﬁzuthaxhvl.imdidmtownthel'nck;.

® falulymdngthlidahowmtpeka;

(  disperaging ProLine's repmation and character

(@  inducing ARC not to list ProLine as the sponsor of the Auction; and

© oﬂu-ingtoseutheTnckdnwghﬂneAucﬁon,uﬁlHngtheservimh
which ProLinc paid pursuant to the ARC Contract.

24, Mariah’s conduct as sct forth in Paragraph 23 was malicious, willfol, reckless,
and without legal fustification or privilege.
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o2 ﬁnldne@asmﬁhvddmwnrqnhofMﬁah’sWWvﬂm
'unccmmmdwwimﬁwﬁwmmummmwd‘ i
buymofﬂn'rmckimluding,mnmmm,me1ossoﬁheAucﬁoAmeeeds,mem
paidpwsmmmﬂwARCCoimacgpotmﬁalﬁabiﬁty.mmeARCComwgmdl‘nmbiu
reputation. '
WHEREFORE, Plaintiff, ProLine Railroad Track Co., demands jodgment agzinst.
Defendant Marish Venture Capital & Consulting, Inc., In an amount in excess of 325,000, plus
inerest, punitive and exemplary damages, attorneys’ foes, costs, and such other relief a4 justice
requires. '

* (Pled in the AMernative)
26. Pmmehmbyineorpomtubymfmhmgaphslthrwghﬁofﬂ:
Complaint as though set forth in full.

27. Inthe event that this Honorable Court does not graut the relief sought in Cowat I-
for conversion, ProLine slcges in the ltemetive that m actual ontroversy exists between
ProLine and Mariah with regard to ownership of the Track as set forth mors specifically sbove.

28, + A declanation regarding ownership of the Track will be  practical help in eoding
the controversy that exists betweea ProLine and Marish with regard to ownerskip of the Track.

29.  The relief sought in Comtmxsanﬂ)oﬁzedbythe Penusytvanda Declaratory
JudgumAct.42Pn.CS.A.§753! er'seq, ,

WHEREFORE, Piaitiff, ProLine Railrosd Track Co.. M in the aherative to
Cotml,mnd:eComwmjndgmmt. ’

® declmng!bathLmepomﬁecundclmﬁﬂetotheTmck;




® dwhhg&undﬁanahmmmpﬂ%W:'ﬁmm
_ma,wn,umwmmwﬂsbnﬁham

() ymﬁngawhﬁlfthermliefastheCOanydecmappmpm

FOXROTHSCHILDLLP '

By doﬁ Dma,;z::_

P-.m #53163

Patrick L. Abramowich
Pa. LD, # 74494

Dominion Tower, 29® Floor
625 Liberty Avenuc .
Pittsburgh, PA 15222.3115
(412) 391-1334 '

Counsel for Plaintiff, .
ProLine Railroad Track Co.’
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL DIVISION
PROLINE RAILROAD TRACK CO,,
Plaintiff, NO. GD 03-025297
v.
MARIAH VENTURE CAPITAL &
CONSULTING, INC.,
Defendant.

DEFENDANT’S PRELIMINARY OBJECTION FOR LACK OF SUBJECT MATTER
JURISDICTION, PURSUANT TO PENNSYLVANIA RULE OF CIVIL PROCEDURE 1028(a)(1)
AND NOW, comes Defendant, Mariah Venture Capital & Consulting, Inc., by and through its
counsel, the Bemnstein Law Firm, P.C., and files the following Preliminary Objection in accordance with

PA.R.C.P. Rule 1028(a)(1) and in support thereof avers the following:

L Preliminary Objections Based upon Lack of Subject Matter Jurisdiction.

L. On December 16, 2003, Plaintiff filed a Complaint in Civil Action against the Defendant
claiming that Plaintiff is the owner of railroad track located at the former Pittsburgh & Lake Erie Railroad
Company McKees Rocks Yard in McKees Rocks, PA.

2. Said Plaintiff’s Complaint avers that Plaintiff has free and clear title to said railroad track
pursuant to an Asset Purchase Agreement and that Plaintiff entered into a contract with an internet
auctioneer to sell said railroad track. .

3. The federal Surface Transportation Board maintains exclusive subject matter jurisdiction
over the ownership and disposition of common carrier track.

4. However, to date, no application for abandonment has been filed by any party with the

federal Surface Transportation Board.

JAMO0O01133Voo!
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5. PA.R.C.P. 1028(a)(1) provides that preliminary objections may be filed by any party for
lack of jurisdiction over the subject matter of the action.
6. Plaintiff's Complaint violates PA.R.C.P. Rule 1028(a)(1) in that the federal Surface
Transportation Board has exclusive jurisdiction over ownership and disposition of said railroad tracks.

7. Plaintiff’s Complaint fails to conform to the applicable Pennsylvania Rule of Civil

Procedure.

WHEREFORE, Defendant, Mariah Venture Capital & Consulting, Inc., requests that this

Honorable Court sustain its Preliminary Objection based upon lack of subject matter jurisdiction.

Respectfully submitted,

BERNSTEIN LAW FIRM, P.C.

By: N\N\Q\CJLL}\—\ '

Jon A. McKechnie, Esq.
Attorney for Defendant
PA LD. #36268

Suite 2200 Gulf Tower
Pittsburgh, PA 15219
(412) 456-8110

JAMO001 133V001
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VERIFICATION

The undersigned does hereby verify under penalty of perjury, that he is the attorney for Mariah
Venture Capital & Consulting, Inc., Defendant herein, that he is duly authorized to make this Verification
and that the facts set forth in the foreéoing PRELIMINARY OBJECTION are true and correct to the best of

his knowledge, information and belief.

YA

Jon A. McKechnie, Esq.

JAM001133v001
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL DIVISION
PROLINE RAILR(.)AD TRACK CO,,
Plaintiff, NO. GD 03-025297
v.
MARIAH VENTURE CAPITAL &

CONSULTING, INC.,,
Defendant.

BRIEF IN SUPPORT OF DEFENDANT’S PRELIMINARY OBJECTION FOR LACK OF
SUBJECT MATTER JURISDICTION, PURSUANT TO PENNSYLVANIA RULE OF CIVIL

PROCEDURE 1028(a)¥1

AND NOW, comes Defendant, Mariah Venture Capital & Consulting, Inc., by and through its
counsel, the Bernstein Law Firm, P.C., and files the following Brief in Support its Preliminary Objection

in accordance with PA.R.C.P. Rule 1028(2)(1) and in support thereof aver the following:

I. NARRATIVE STATEMENT

1. In March 1997, Pittsburgh & Lake Erie Properties, Inc. (“P&LE") was approved by a Delaware
bankruptey court to sell 105 acres of real property “containing various improvements and track, formerly
switching yards, maintenance, refueling and other facilities” of P&LE to Allegheny Railroad Properties
(“ARP").

2. In April 1997, said sale was consummated and was secured by a Mortgage and Note in the amount
$1,200,000.00 from ARP to P&LE, subject to Pennsylvania’s assembled industrial plant doctrine, and

recorded in the Allegheny County Recorder of Deeds Office at Mortgage Book Volume 16566, Page 473.

JAMO001133v001
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3. No approval from the federal Surface Transportation Board for abandonment of the railroad track
pursuant to 49 USCS § 10903 was sought by any party.

4, In May 1997, ARP sold track material, rail, switches and ties to Kovalchick Corporation.

5, In April 1998, Kovalchick Corporation sold 10.5 +/- miles of railroad track and trackage including
railroad ties, switches, frogs, tie plates and related material which included all railroad trackage purchased
by Kovalchick from ARP to Plaintiff.

6. In June 1999, said Mortgage and Note were assigned to Defendant for the amount of $950,000.00
and recorded in the Allegheny County Recorder of Deeds Office at Mortgage Book Volume 19300, Page
559.

7. In September 2003, Plaintiff attempted to sell railroad track as scrap through an internet website
auctioneer, AllenRailroad.Com.

8. On December 16, 2003, Plaintiff filed this instant action claiming that Plaintiff has free and clear
title to the Railroad track subject to the auction sale and has plead conversion, tortious interference with
contractual relations and, in the alternative, relief by declaratory judgment as to ownership of the railroad

track.

II. STATEMENT OF ISSUE

Pennsylvania state courts lack subject matter jurisdiction over common carrier railroad trackage
that is subject to abandonment and the federal Surface Transportation Board retains exclusive jurisdiction

over resolution of the issue of abandonment and subsequent ownership of the subject trackage.

JAMO01133V001
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III. MEMORANDUM OF LAW

Although P&LE was in bankruptcy at the time of the sale of the McKees Rocks Yard (“Yard”), it
remained a common carrier railroad facility subject to STB jurisdiction. Any sale or disposition of the
Yard facilities for non railroad purposes would have required an abandonment order from the STB. The
.sale of real estate and track material associated with the Yard between P&LE and ARP was without STB
abandonment authority and therefore the Yard remains subject to STB jurisdiction and common carrier
obligations with respect to the rail service provided over its tracks and rail facilities to various shippers
who were/are located in or relocated to the Yard facility.

49 U.S.C.S. §10901(a) provides that a person (i.e., a rail carrier or a non-rail carrier) may (1)
construct an extension to any of its railroad lines, (2) construct an additional railroad line, (3) acquire or
operate a rail line or an extended or additional railroad line, or (4) provide transportation over, by means
of, an extended or additional rail line, only if the Surface Transportation Board (“STB"”) finds that the
present or future public convenience and necessity require or permit the construction and/or acquisition,
and operation, of the railroad line.

Non-carriers that acquire rail lines must obtain authority under Section 10901 or an exemption
therefrom, even if they have contracted before hand with a separate entity to provide service over that

line. Genessee and Mohawk Valley RR Co. — Acquisition and Operation Exemption — Consolidated Rail

Corp., Finance Docket No: 32169 (ICC Service Date September 30, '1993). In such cases, the non-
operating purchaser of the line is generally subject to “residual common carrier authority” by virtue of its
ownership of railroad assets. Where an operating carrier agrees to provide rail service over the rail line
owned by a non-operating entity the only obligation incurred as a result of residual common carrier

authority is to obtain another operator in the event the operating carrier can no longer provide service or to

JAMOOL 133V001
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file an abandonment application pursuant to 49 U.S.C.S. §10903 with the STB when the line is no longer
needed for railroad service.

There are two Section 10901 exemptions that would take rail lines out of the reach of Section
10901(a). These are Section 10906 industrial side tracks and private line exemptions.

As to industrial side tracks, the STB focuses on the particular tracks’ use, history and physical
characteristics. It relies on a variety of factors including: the length of the track; whether it serves more
than one shipper; whether it is stub ended; whether it was built to invade the territory of another railroad;
whether the shipper is located at the end of the track; whether there is regularly scheduled service; the
volume of traffic moving over the track; who owns and maintains the track; whether the track was
constructed with light weight rail; the condition of the track; what the track is used for; and whether there
are stations on the track. CNW — Abandonment Exemption — In McHenry County, IL, 2 ICC 2d. 366
(1987).

Had P&LE sold individual tracks or sidings not utilized by shippers to provide through rail
service, many of those yard tracks might be subject to the Section 10906 exemption. However, when
P&LE leased or sold yard property to rail shippers, who used yard tracks for through service, it subjected
those yard tracks to common carrier status. Moreover, by selling the Yard to ARP as a complete entity, a
portion of which was used for common carrier rail service to multiple shippers, it can be argued that in the
absence of STB abandonment authority, the entire Yard retained its common carrier status as a railroad
facility subject to STB jurisdiction. |

As to private lines, Section 10901(a) STB jurisdiction is limited to lines that are “private”. There
are two kinds of private lines: those operated only by private carrier railroads and those operated by
common carrier railroads. In the case of a private carrier private line, it is owned and operated by a

corporate entity which conducts its own rail operations for the purposes of carrying shipments for its own

JAMO001133V001
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account. In the case of a private railroad operated by a common carrier railroad, the private line status is
based on the acquisition or construction, ownership and maintenance of the rail line by a private entity but
where the rail service is performed exclusively for that private entity by a common carrier railroad. New
York Central RR Co. v. Southern Ry, 226 F.Supp. 463 (N.D. Ill. 1964), aff’d per curiam 338 F.2d. 667
(7™ Cir. 1964).

The former P&LE community track and various rail facilities at the Yard are common carrier rail
facilities subject to the jurisdiction of the STB. Shippers have at one time or another utilized these rail
facilities to provide common carrier rail service to various shippers reached by these facilities including
the community track itself. These tracks are not stub ended but provide connections to more than one
shipper. The fact that these tracks were formerly owned and operated by P&LE as common carrier rail
facilities and that no abandonment authorization was ever obtained with respect to the use of these tracks,
confirms that despite the sale of the real estate and personal property comprising McKees Rocks Yard to
noncarriers, these rail facilities remain subject to a common carrier obligation.

Finally, the United States Court of Appeals for the Third Circuit has held that the STB retains
exclusive jurisdiction over the issue of abandonment and subsequent ownership. Said exclusive
jurisdiction remains with the STB until the STB makes a determination of the status of the railroad tracks

as community lines and as to their abandonment. William A. Lucas, et al. v. Township of Bethel, et al.,

319 F.3d 595 (2003).

Any attempt to remove and sell the community track claimed by Plaintiff by which common
carrier rail services are provided to various shippers located in the former P&LE property constitutes a
violation of 49 U.S.C.S. §10903 and which requires abandonment authorization from STB before the
disposition of common carrier rail assets. Since these tracks were originally owned by P&LE Company

as part of its common carrier interstate rail system, and since it appears that no abandonment authorization
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was obtained by P&LE or any subsequent purchaser of this property, these tracks remain part of the

federally regulated interstate common carrier rail system over which common carrier rail service has been

provided.

WHEREFORE, Plaintiff prays that this Honorable Court will dismiss Plaintiff’s Complaint.

JAMO01133V001
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Respectfully submitted,

BERNSTEIN LAW FIRM, P.C.

By:\ﬁ.\z\\/\kt\iwif—-'

Jon A. McKechnie, Esq.
Attomney for Defendant
PA LD. #36268

Suite 2200 Gulf Tower
Pittsburgh, PA 15219
(412) 456-8110

BERNSTEIN FILE NO. 69917700
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CERTIFICATE OF SERVICE

I, Jon A. McKechnie, Esq., hereby certify that a true and correct copy of Defendant’s Preliminary
Objection for Lack of Subject Matter Jurisdiction, Pursuant to Pennsylvania Rule of Civil Procedure
1028(a)(1) and Brief in Support thereon were served on the following parties by regular U.S. Mail, postage
prepaid, this 18" day of February, 2004, addressed as follows:

Jay D. Martinstein, Esq.
Fox Rothchild LLP
Dominion Tower, 29" Floor

625 Liberty Avenue
Pittsburgh, PA 15222

\iﬁ\'\\/\l\\\QQq/Q/— ‘
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

PROLINE RAILROAD TRACK CO.,

Plaintiff,

VS.

MARIAH VENTURE CAPITAL &
CONSULTING, INC.

Defendant,

CIVIL DIVISION
NO. GD-03-025297
SUPPLEMENTAL MEMORANDUM

OF LAW

Filed on behalf of:
MARIAH VENTURE CAPITAL &

. CONSULTING, INC., Defendants

Counsel of Record for this
Party:

Robert G. Boyle, Esquire
PA 1.D. #49482

GBU Building, Suite 348
4232 Brownsyville Road
Pittsburgh, PA 15227-3330

(412) 884-0770



in bénl;rupt'cy atthe time of the sale of the McKees Rocks Yard ("Yard") to Allegheny Railroad

- Properties (hereinafter referred to as “ARP*), it remained a common carrier railroad facility
subject to Surface Transportation Board (hereinafter referred to as “STB") jurisdiction. Any sale
or disposition of the Yard facliites for non-railroad purposes would have required an
abandonment order from the STB. The sale of real esféte and track material associated with
the Yard between P&LE and ARP was without STB abandonment authority and therefore fhe
Yard remains subject to STB jurisdiction and common carrier obligations with respect to the rail
service provided over its tracks and rail facilities to various shippers who were/are located inor
relocated to the Yard facility. Had ACP intended to écquire the property for railroad purposes
ARP would have also been required to obtain STB acquisition authorization to acquire the
property for continued common carrier railroad purposés. Even if ACP had completed the
payments as required by the Delaware District Bankmptcy Court the sale from P&LE would still
have been null and void without obtaining authorization to acquire the property from the STB.
~ Rallroad Ventures, Inc. - Abandonment Exemption - Between Youngstown, OH and Darington,
PA in Mahoning and Columbiana Counties, OH and Beaver County, PA, STB Docket AB -556
(Sub. No. 2X), 2001 STB Lexis 852, 2000 STB Lexis 588, 2000 STB Lexis 8,; Finance Docket
No. 32523, 32582, 1994 ICC Lexis 203.

ARP defaulted in its payments to P&LE and Marlah Venture Capital & Consulting, Iﬁc..
purchased the Note and Morfgage with the approval of U.S. Bankruptcy Court for the District of
Delaware by Order dated June 18, 1999 and attached hereto as Exhibit “A”. ARP was notifled
of the sale date of the Note and Mortgage in Bankruptcy court and failed to attend the hearing
or object to the sale. Also unlike ARP, Mariah or its assignee MVC Transportation, LLC did
seek STB appfoval and authorization by filing on April 8. 2004 a Verified Notice of Exemption
Under 49 U.S.C. §10901 (attached hereto as Exhibit “B"). '
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con'e,truct én extenslon to any of its railroad lines, (2) construct an additional railroad line, (3)
acquire or operate a rail line or an extended or additional railroad line, or (4) provide
transportation over, by means of, an extended or additional rail line, only if ihe Surface
Transportation Board ("STB") finds that the present or future public convenience and necessity
require or permit the construction and/or acquisition, a.nd operation.- of the railroad line. ”

F;Iaintlff's brief makes many statements concerning their opinion of whether the tracks
and property in question are “common carrier” lines. All of the discussion conceming whether
the tracks are exempt from the STB is irelevant, because the sole decision maker of whether
railroad tracks are exempt from the jurisdiction of the STB is the STB. It is not admitted that
Plaintiffs case against Mariah has any basis in fact but if the Plaintiff truly felt that it did have a
good case, there is a process open to determine who might actually own the tracks and
property in question. The STB has regulations uhqer 49 U.S.C. §10502(d) that allow for

Petitions to Revoke the Exemption and those Petitions may be filed at any time. Norfolk

. Southern Railway Co, et al. v. City of Austell, Civil Action No. 1:97-CV-1018-RLV, U.S.D.C.—

Nor. Dist. GA, August 19, ‘1997; Burlington Northerm Sante Fe Corp. vs. Anderson, 959 F.

- Supp. 128 (D. Mont. March 24, 1997); csx Transportation Transp. Inc. vs. Georgia Paclfic
Service Com'n, 944 F. Supp. 1573 (M.D. Ga., October 28, 1996). Who would be better to

make such a determination than the federal system that is responsible for all railroad
transactions and deals with these questions in its normal course of business.

Plaintiff has a remedy available to them through the STB and since the STB has sole
and exclusive subject mattér jurisdiction this case should be dismissed with prejudice. The
Plaintiff would then be free to file a Petition to Revoke the Exemption under 49 U.S.C.
§10502(d). In C&P Terminal Packaging Co. v. Consolidated Rafl Corp., 646 F. Supp. 511, affd
830F. 2d 1230 (3"1 Cir. 1987) cert denied by U.S, Ct., the Third Circuit Court of Appeals ruled

that under the comprehensive scheme of federal regulation, exemption of a regulated
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aggrieved by an‘exempted transaction was to seek Board revocation of the exemption and full
regulatory review of the transaction under applicable statutory standards and agency
regulations. |

Non-carriers that acquire rail lines must obtain authority under Section 10901 or an

exemption there from, even if they have contracted before hand with a separate entity to

provide service over that line, Genessee and Mohawk Valley RR Co. - Acquisition and
Operation Exemption - Consolidated Rail Comp., Finance-Docket No: 32169 (ICC Service

Date September 30, 1993). In such cases, the non-operating purchaser of the line is
generally subject to "residual common carrier authority” by virtue of its ownership of railroad
assets. Where an operating carrier agrees to provide rail service over the rait line owned by
a non-operating entity the only obligation incurred as a result of residual common carrier
authority is to obtain another operator in the event the operating carrier can no longer
provide service.

At no time did the Plaintiff notify the STB of their alleged Interest in acquiring or -
6perating the subject rail lines and at no time has Plaintiff sought a revocation of the
- exemptions issued by the Board for the acquisition and operation of these rail lines by
Mariah or MVC Transportation.

Although these transactions were subject to deregulation through the exemption
process, state and local authorities may not by virtue of that exemption re-regulate or govern
these line sale transactions. The sole remedy for parties aggrieved by exempt transactions is to
seek Board revocation of the exemption and subject the transaction to full regulatory review

under the requirements of 49 C.F.R. § 1150. G&T Terminal Packaging Co. v. Consolidated

Rail Comporation, 646 F. Supp.511, affd 830 F.2d 1230 (3" Cir. 1987), cert. denied 485 U.S.

988 (1988). See also Mr. Sprout. Inc. v. U.S., 8 F.3d 118 (2d Cir. 1993) (ICC has jurisdiction




‘ Morebver; the STB's jurisdiction over the exemption or regulation of the sale and

operation of rail lines under Section 10901 is exclusive. In the Transportation Act of 1920,
Congress established a comprehensive scheme of federal regulation for both entry into and
departures from the rallroad industry under former Section 1 (18) of the Interstate Commerce

Act, the predecessor of Section 10901. In Chicago N.W. Transp. Co. vs. Kalo Brick & Tile Co.,

‘ 450 U.S. 311, 101 S. Ct. 1124 (1981) the Court held that the Interstate Commerce
Commisslon's authority over rail transactions govemed by Section 1(18) was plenary and
exclusive. In finding that the Interstate Commerce Act preempted state law claims, the Court
reasoned that when Congrass has chosen to legislate pursuant to its constitutional powers, a
Court must find state law preempted by federal regulation when the state statute "stands as an
obstacle to the accomplishment and execution of the full purposes and objectives of
Congress.” Id. at 317,101 S.Ct. at 1131; Hines vs. Davidowitz, 312 U.S. 52, 67; 61 S.Ct.
399,404 (1941). The Court further stated that the ICA "is among the most pervasive and
comprehensive of federal regulatory schemes” and that "compliance with the intent of
Congress cannot be -avoided by' mere artful pleading” of state laws claims "to gain ...... the
relief. . ... denled by the Commission.” 450 U.S. at 318, 324; 101 S.Ct. at 1130, 1134. Aléo, the
Court emphasized the exclusive nature of the ICC's jurisdiction and stated that "the breadth of
the Commission's statutory discretion stuggest a Congresslonal intent to limit judicial
interferences with the agency's work." Id. at 321, 101 S.Ct. at 1132; See also Deford vs. Soo
Line Railroad Company, 867 F.2d 1080 (8th Cir. 1989).

For purposes of this litigation, the operative provisions of federal law are set forth in
the Interstate Commerce Commission Termination Act of 1995, P.L. 104-88, 109 Stat. 803
("ICCTA").J Ir; ICCTA, Congress granted the power to authorize the acquisition of rail lines
and to regulate rallroad operations on them exclusively to the STB under Section 10901 and

Section 10501 (b)( 1). Under ICCTA the STB has jurisdiction over rallroad transportation




(a)2)(A). In addition, the jurisdiction of the Board over transportation Dy ran carners 18

exclusive:

Except as otherwise provided in this part, the remedies provided under
this part with respect to the regulation of rall transportation are exclusive
and preempt the remedies provided under federal or state law.

49 U.S.C.§10501(b)(1). ICCTA eliminated the former dual scheme qf interstate regulation by
the federal government and intrastate regulation by state governments and left the regulation
of railroads solely within the jurisdiction of the STB.

The Conference Report on ICCTA states that "[a]lso integrated into the statement of
general jurisdictioﬁ is the delineation of the exclusivity of federal remedies with (espect to the
regulation of rail transportation. H.R. Rep. No.104-422, 104th Cong., 1 St. Sess, 167 (1995).
An even more forceful statement is made in the report of the Committee on Transportation and
Infrastructure of the House of Representatives:

Changes are made to reflect the direct and complete preemption of state
economic regulation of rallroads .... The former disclaimer regarding residual
state police powers is eliminated as unnecessary, in view of the federal policy
of occupying the entire field of economic requlation of the interstate rail
transportation systam. Although states retain the police powers reserved by
the Constitution, the federal scheme of economic requlation and deregulation
is intended to address and encompass all such requlation and be completely
exclusive. Any other construction would undermine the uniformity of federal
standards and risk the balkanization and subversion of the federal scheme of
minimal regulation for this intrinsically interstate form of transportation. H.R.
Rep. No.104-311, 104th Cong., 1St. Sess., 95-95 (1995). (Emphasis added)

Other aspects regarding the sale and operation of these rail lines were authorized under the
Board's exemption of Mariah from the provisions of 49 U.S.C. § 11323. The Board's scope of
-authority under that provislon s set forth in 49 U.S.C. §11321(a). it specifies that the authority

of the Board under Subchapter ll, which relates to rail carries is also exclusive. Section 11321

(a) states: -

A rail camier or corporation participating in or resulting from a transaction
approved by or exempted by the Board under this subchapter may carry out
the transaction, own and operate property, and exercise control or franchises
acquired through the transaction without the approval of a state authority. A
rafl carrier, corporation. or person pardicipating in that approved or exempted
transaction is exempt from the antitrust law and from all other law. including




exercise con franchi cquired th N INE wansacuon. (Eipidsis

' added.)

See also Ry. Labor Executive Ass'n v. S Pac. Transp. Co., 7 F.3d 902 (9" Cir. 1993) (ICC has
exclusive authority to clarify scope of railroad mergers and corresponding breadth of exemption
from Railroad Labor Act.)

In the absence of an exemption, rail line acquisition and operating transactions are
subject to extensive regulatory oversight. A cursory review of the Board's reguiations at 49
C.F.R. 1150 confirms that the claims made by Plalntiff and the relief sought by Plaintiff is totally
encompassed within the Board's administrative regulations. |

WHEREFORE, Defendnat, Mariah Venture Capital & Consulting, Inc., requests this

Honorable Court sustain its Preliminary Objections based upon lack of _subject matter
jurisdiction.

Respectfully submitted,

Robert G. Boyle, Esq. )
Attomey for Defendant, PA 1.D. 40482
4232 Brownsvilie Road, Suite 348
Pittsburgh, PA 15227-3330

(412) 884-0770




IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL DIVISION

PROLINE RAILROAD TRACK CO,,

Plaintiff, NO. GD 03-025297

v.

MARIAH VENTURE CAPITAL &
CONSULTING, INC,,

Defendant.

ORDER OF COURT

AND NOW, to wit, this l ‘2 day of TM M , 2004, upon consideration of the

record, it is hereby ORDERED, ADJUDGED AND DECREED that the Preliminary Objection of

Defendant, Mariah Venture Capital&Consultin Inc., i : inti iabie dicn
“
it i (AR d Caver & b
s )’D J’ﬁf° BY THE COURT:
L ]

JAMO001133vo001
2/18/2004
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1. C. Barker
Manager Acquisitions

March 12, 2004

Mr. James Frank

MYVC Transportation LLC
98 Glenbury Street
Pittsburgh, PA 15234

Re: McKees Rocks Yard Rail Facilities
Dear Mr, Frank:

The purpose of this Ictter is ta provide you with a statement of intent on the part of
CSX Transportation Inc. to pursue negotiations for purchasc of MVC Transportation
LLC's right, title and mterest in the rail facilities it plans to acquire pursuant to STB
authority in LLC — Acquisition Exem = P&IT ies, Tnc
STB Finance DoclcctNo 34462

CSX is aware that on April 22, 1997, pursuant to a Bunkruptcy Court order in Re:
Rittsburgh _and Lake Eric Propertics, Jnc. Case No. 96-406 (MFW) Chapter 11, PELE
sold the McKees Rocks Yard real estate and rail facilitics to Allcgany lerond
Propertics, Inc. (ARC) and sccepted a cognovit judgment note and mortgage secured by
the McKces Rocks Yard real estate and track from ARC. Towever at that time, PELE
did not convey title to the McKees Rocks Yard rcal estale and relained ownership of the
yard and the tracks therein until such time as ARC satisfied the judgment note. When
ARC defaulted on its payment obligations to P&LE, the ARC note and mortyage was
acquired and satisfied by Mariah Venture Capital and Consulting Company with approval
of the Bankruptcy Court of Delaware by order dated June 18, 1999, and thereafier,
Marieh assigned the ARC nole and mortgage to MVC Transportetion, LLC which, in lieu
of exccution and foreclosure by deed and bill of sale from P&LE, took title to the rail
yard and track facilities therein subsequent to the effective date of the acquisition
exemption notice in STB Docket No. 34462,

- EXHIBIT D -



CSXis:lsomdemlineRaikoadkaCo:npmyclaimsmhawpufchmd
certain track matcrials within the McKecs Rocks Yard for salvage and has filed sait in the
Common Pleas Court of Allegany County against Mariah assexting title to certain track
materials in McKees Rocks Yard. Proline Rail T v, Mari
Capital ang Copsulfing Inc. No. GD03-025297.

CSX has reviewed the facts perinent to the sale and aoquisition of common carrier
railroad propertics and agrees that the claims asserted by Proline Railroad Track
Compeny Inc. are invalid and represent a collateral attack upon the exclusive jurisdiction
of the Surface Trawsportation Board to regulste and control the disposition of conmmon
carricr rail facilities under the ICC Termination Act of 1995. Accordingly, CSX is
prepared to proceed with negotiations to purchase the McKees Rocks Yard rail facilitics
from MVC [ransportation, LLC and obtain Surface Transportation Board muthorization
to acquire the former PALE McKces Rocks Yard rail facilities for use in connection with
CSXT common carrier railroad opcrations. ’

In light of this decision, CS8X desires Mariah Venture Capital and Consulting tnc.
and MVC Transportation LLC to seek relief from the Surface Transportation Board s
may be necessary to have the Board step in and take jurisdiction to bave dismissed or
resolve the pending litigation in the Common Pleas Court of Alleghany County so that
Csx.gaydmmgoﬁmmeacqnismon" of the McKees Rocks Yard rail facilities at the earliest
possible date.

Sincerely,

Barker
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UNITED STATES DISTRICT COURT
FOR THE
MIDDLE DISTRICT OF PENNSYLVANIA

ALLEN J. LEVIN and
LEWISTOWN CENTRAL RAILROAD
COMPANY,

Plaintiffs : No. 4:CV-97-997
vs. : Complaint Filed 08/15/97

SEDA-COG JOINT RAIL : 3
AUTHORITY, ET AL., :  (Judge Muir) FILED

WILLIAMSPORT
DEC 1 9 1997

Defendants

ORDER

PER _3a
December , 1997 Y DEPUTY CLERK

THE BACKGROUND OF THIS ORDER IS AS FOLLOWS:

On May 29, 1997, Plaintiffs Allen J. Levin and Lewistown
Central Railroad Company commenced the present action in the
Court of Common Pleas of Union County, Pennsylvania by filing a
Praecipe and Writ of Summons. Named as Defendants were Seda-Cog
Joint Rail Authority, Jeffrey Stover, Juniata Valley Railroéd
Company, Lycoming Valley Railroad Company, Nittany & Bald Eagle
Railroad Company, North Shore Railroad Company aﬁd Richard D.
Robey. On June 30, 1997, the Defendants removed tﬁis action to
the United States District Court for the Middle District of

Pennsylvania. On August 15, 1997, the Plaintiffs filed a

EXHIBIT A
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complaint asserting claims for violation of the Peﬁnsylvania
Municipal Authorities Act, fraud, and a claim under the
Racketeering, Influence and Corrupt Organizations Act. The
Plaintiffs’ complaint alleges that the Defendants entered into a
conspiracy to defraud the public and to violate state and federal
laws in order to acquire certain branch railroad lines which were
owned by Consolidated Rail Corporation. The complaint Further
alleges that the Defendants did not allow private parties,
including the Plaintiffs, the opportunity to acquire and operate
those railroad lines. -

| On October 16, 1997, Defendants Juniata Valley Railroad
Company, Lycoming Valley Railroad Company, Nittany & Bald Eagle
Railroad Company, North Shore Railroad Company and Richard D.
Robey (“Railroad Defendants”) filea a motion to dismiss pursuant
to Fedgral Rule of Civil Procedure 12(b) and on October 24, 1997
filed a brief in support thereof. On November 17, 1997, the
Plaintiffs filed a brief in opposition. On November 26, 1997,
the Railroad Defendants filed a reply brief. The motion is ripe
" for disposition.

From 1984 to 1996, Seda-Cog Joint Rail Authority
(“Authority”) acquired five railroad lines, inclqding the
Lewistown and Williamsport clusters, in central Pennsylvania from
Consolidated Rail Corporation. The Railroad Defenéants have
operated those lines under contract with the Authority.i In each
case, the transactions were authorized by the Interstate Commerce

2



Commission or its successor agency, the Surface Transportation
Board. In connection with obtaining authorization for the
acquisition and operation of the Lewistown and Williamsport
clusters, on August 7, 1996, the Railroad Defendants filed a °

notice with the Surface Transportation Board for an exemption

from the provisions of 49 U.S.C. § 10801 with the Surface

Such an exemption would allow the Railroad

Transportation Board.
1]

Defendants to construct and operate the Lewistown and
Williamsport clusters without first obtaining a certificate from

the Surface Transportation Board. Pursuant to regulations issued

by the Surface Transportation Board at 49 C.F.R. § 1150, which
state that the exemption will be effective seven days after the
notice is filed, the exemption became effective on August 15,
1996. The exemption notice stated that “if the notice contains
false or misleading information, the exemption is void ab initio.
Petitions to revoke the exemption under 49 U.S5.C. § 10502(d) may
be filed at any time.” The Railroad Defendants argue that the
Plaintiffs never notified the Surface Transportation Board of
their interest in acquiring or operating the railroad lines and
did not seek a revocation of the exemptions under 49 U.S.C. §
10502.

In support of their motion to dismiss, the Railroad
Defendants contend that this court does not have sﬁbject matter
jurisdiction over the Plaintiffs’ complaint. The Railroad
Defendants contend that the Surface Transportation Board has

3




xclusive regulatory jurisdiction over the acquisition and

peration of rail lines pursuant to 49 U.S.C. §§ 10501, 10901 and
1323.

The Interstate Commerce Commission Termination Act of 1995,
9 U.S.C. § 10501 et seq., grants the power to authorize the
cquisition of rail lines and to regulate railroad operations on
hem to the Surface Transportation Board. The Surface
ransportation Board’s jurisdiction over the exemption or
egulation of the sale'and operation of rail lines under 49
.S.C. § 10901 is exclusive. 49 U.S.C § -10501(b) prgvides:

Except as otherwise provided in this part, the remedies

provided under this part with respect to the regulation

of rail transportation are exclusive and preempt the

remedies provided under federal or state law.
ourts have found that that the jurisdiction of the Surface
ransportation Board preempts state and other federal statutes.
eford vs. Soo Line Railroad Company, 867 F.2d 1080 (8th Cir.
989). See also CSX Transportation Inc. vs. Georgia Public
ervice Commission, 944 F.Supp. 1573 (M.D.Ga. 1996); Burlington
lorthern Santa Fe Corp. vs. Anderson, 959 F.Supp. 1288 (D.Mont.
997); Citizens Alliance vs. Montana Rail Link, Inc., 672 F.Supp.
576 (D.Mont. 1987). In Deford, the Eighth Circuit held that:

The ICA [Intersfate Commerce Act] demonstrates’

Congress’ .intent to delegate to the ICC [now Surface
Transportation Board!] the exclusive responsibility to

IThe Interstate Commerce Commission Termination Act
nbol§shed the Interstate Commerce Commission and transferred the
:emaining reqgulatory functions over all railroad transportation

4




ev;luate.all aspects, including financial viability, of
rail line transfers. The ICA provides both a forum and

a set of remedies that is exclusive and completely J
_ preempts competing state law claims.

aford, 867 F.2d at 1091.

The remedy for parties who seek to challenge an egemption,
lch as the one issued by the Surface Transportation Board on
agust 7, 1996 for the acquisition of the Lewistown and
iliamsport clusters, is to apply to the Sufface Transpdrtation
c>ard for revocation of the exemption. See 49 U.S.C. § 10502.

1 addition, with respect to the other rail lines sold by
onsolidated Rail Corporation to the Raii}oad Defendants,
emedies for violations are determined by the Surface
ransportation Board as provided in 49 U.S.C. §§ 11701-11707 and
ivil and criminal penalties are governed by 49 U.S.C. §§ 11901~
1908.

This court lacks subject matter jurisdiction over the claims
lleged in the Plaintiffs’ complaint. Pursuant to 49 U.S.C §
0501 (b}, the Surface Transportation Board has exclusive
urisdiction over regulation of rail transportation including
ail line transfers. See, Deford, supra.

Because we lack subject matter jurisdiction in this case, we
ill not address the Railroad Defendants’ other grounds for
ismissal.

AND, NOW, IT IS ORDERED:

o the newly created Surface Transportation Board.

5



1. The Railroad Defendants’ motion to dismiss pursuant to

rederal Rule of Civil Procedure 12(b) (Document 26) is granted.

2. ‘The Clerk of Court shall close this case.

U,

MUIR, U.S. District Court

M: am



UNITED STATRS COURT OF APPEALS FOR THRE TRIRD CIRCUIT

March 12, 1998

No. 98-7092
ALLEN J. LEVIN, et al
: Appellant
v. .
/ SEDA~COG JOINT RAIL, et al. F\*.‘T;‘: .
(mwp 97-cv-997) ] s
PresentiGreanberg, Sairica & Cowen, Circult Judgaes. )
S i
1. Appellees’ Joint Motion for Summary Affirmance. [i“
Lo 12a0¢a )

2. Brief in Support of Motion for Summary Affirmance.

Linda A. Lang
Case Manager

ORDER

#D-04

The foregoing /‘n"ﬂtrn lo ’erﬁo t[«?"

crpllasthos it 'Wm it

By the Court,

Mkl

APR 2 4 m} Circuit Judge

Dated: n.DbU/CC' 0c k
FIL
Lew
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UNSWORN VERIFICATION

{, John R. Krugle, on behalf of McKees Racks Depot, Inc., verify that the statements made
in the foregoing MVC Transportation, LLC's Petition for Expedited Declaratory Order are
true and correct to the best of my knowledge, information and belief. | understand that any
false statarhents made herein ara subject to the penalties of 18 PA, C,S_A. §4904, relating
to unsworn falglification to authorities. Further, | cénify that | am qualified and authorized

to file the foregoing document.

5-27-°0¢ Qﬁé‘« /(/_M
. Dae ﬁﬁ R Kugle . 7

8pl- ’ -
i-4  200/200d  161-L Vall-lll=21y 03 301A¥3S QVONTIVY I V=HoNd B7:Gl p00Z-L2-AVW



BUILL (THU)MAY 27 2004 15:16/ST.15:11/N0. 5384771638 P 11

UNSWORN VERIFICATION

I, John D. Hartman, on behalf of P&LE Properties, Inc., verify that the statoments made
in the foregoing MVC Transportation, LLC's Petition for Expedited Declgratory Order are
true and correct {0 the best of my knowiedge, information and belief. | understand that any
faise statenﬁnb made herein are aubjectto the penalties of 18 PA. C.S.A. §4904, relating
to unswom falsificgtion to authorities. Further, | certify that | am qualified and authorized

to file the foregoing document.

ey 27 2004 _’Q‘@&@__
Dae Johr*D, Hartman



S

FROM R. 6. BOYLE (FRIYMAY 28 2004 10:36/8T.10:35/N0. 6834771644 P 3
¢ ! Al e

UNSWORN VERIFICATION

1, James F. Frank, Manager of MVC, LL.C and Mariah Venture Capital and Consulting, Inc.,
verify that the statements madse In the foregoing MVC Transportation, LLC's Petition for
Expedited Declaratory Order are true and correct to the best of my knowledge, information
and belief. | understand that any false statements made herein are subject to the penalties
of 18 PA. C.S.A. §4804, relating to unswomn falsification Lq authorities. Further, | certify

-

that 1 am qualified and authorized to file the foregoing doc

%6/0%
m A
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