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The Pennsylvania Department of Community and Economic Development ("DCED"), by 

and through the undersigned counsel, and further to its appearance at the hearing on May 3, 2004 in 

this matter, is pleased to supplement the record of this case with the following information: 

 

1. Correspondence between DCED and CSX regarding certain of the commitments 

undertaken by CSX in connection with the Conrail transaction, and 

 

2. Further information relating to (a) the Board's question whether continued oversight 

is necessary and (b) the US Department of Transportation's suggestion that the Board conduct a 

proceeding to undertake some type of "final resolution" of the remaining issues regarding the 

commitments of NS and CSX. 

 

I.  Recent Correspondence Between CSX and the Commonwealth of Pennsylvania 

 

At the May 3, 2004 hearing, the undersigned was approached by counsel for CSX, who 

suggested submitting to the Board the attached correspondence -- a letter from CSX to DCED 

dated.  We agree with CSX that these letters will assist the Board in understanding CSX's progress 

to date in meeting the commitments it made to Pennsylvania in the letter agreement dated October 

21, 1997 attached as Exhibit B to its comments submitted April 26, 2004.  These December 22, 



2003 and March 10, 2004 letters are attached as Exhibits A and B hereto respectively and 

incorporated by reference herein.  

 

As a further supplement to this correspondence, and to put this correspondence in context, 

we have prepared a table showing CSX's commitments under its October 21, 1997 letter agreement 

and the progress to date in meeting them.  Numerical headings correspond to those in the October 

21, 1997 letter. 
 

 

 
CSX Commitments in 10/2/97 letter CSX Performance 

1A. $10 mm investment in Kvaerner Philadelphia 

Shipyard  

  

Completed 
 

1B In cooperation with DCED and Philadelphia, $5 

mil investment in land acquisition, facility 

construction in Philadelphia and throughout 

Commonwealth over five years  

As described in Exhibits A and B hereto, CSX will 

be deemed to have fully performed its obligation 

under this paragraph upon completion of a complex 

land sale transaction under an agreement between 

CSX and the Philadelphia Regional Port Authority 

(“PRPA”).  This agreement provides for the sale or 

lease to PRPA at prices based on appraisals of 

several parcels of land owned either by CSX or 

Conrail.  However, as of the current date, this 

transaction has not closed, due to breaches of the 

agreement by CSX.  Among other things, the 

agreement required CSX to deliver to PRPA an 

appraisal for the properties in question by January 

15, 2003, and further required CSX “to cooperate 

with PRPA and use commercially reasonable efforts 

to support the acquisition or lease of the Conrail 

Parcels.”  CSX did not deliver the required 

appraisals until March 2004.  More fundamentally, 

Conrail has refused to act in accordance with the 

agreement in several respects and CSX, although 

equal partners with Norfolk Southern in the 

ownership and control of Conrail, has failed to 
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demand that Conrail comply with the Agreement.   

    In addition, in 2001-02, CSX refused to fund its 

share of a $900,000 clearance upgrade to Conrail’s 

Bustleton Branch needed to serve a frozen food 

distributor and other occupants of the Willits Road 

industrial park, Philadelphia, PA.  CSX has actually 

funded only $40,500 in costs under this paragraph. 

 

1C In cooperation with DCED and Philadelphia, 

establish new economic development incentive 

program to encourage rail-oriented economic 

development by assisting potential customers with 

land acquisition, facility construction, installation of 

sidings, etc.; $2 mm per year for five years. 

Funded a total of $550,000 of such costs; 

refused to fund at least $2.2 mm of eligible 

costs after initially making verbal 

commitment to such funding.  Failed to 

respond on timely basis to other funding 

requests. 

 
1D Establish marketing agreement for 

Philadelphia between CSX and Philadelphia  

 

No formal agreement entered into; however, joint 

marketing efforts have gone forward 

1E Execute agreement for development of 

intermodal facility at Greenwich. 

Completed; CSX developed intermodal facility at 

Greenwich  

 

 
 

2A  Philadelphia will remain headquarters of Conrail; 

Conrail to have 350 jobs in shared assets area 

 

Conrail is currently seeking proposals from 

governments outside Pennsylvania for economic 

development assistance in connection with the 

possible relocation of its headquarters; Conrail 

currently has 33 jobs. 

2B CSX to have 185 jobs in Philadelphia area 

 

Substantially met; 167 jobs 

2C CSX anticipates establishing regional office in 

Philadelphia to include governmental relations, 

industrial development, sales and operations  

 

No such office established. 

3  Facilities investment:  $15 million in intermodal; 

  :$4 million in Eastwick track connection;  

    $3 million at Belmont siding 
 

Obligations fully met. 
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As noted at the hearing, CSX has made better progress than Norfolk Southern in meeting 

the commitments in its October 1997 letter agreement, but substantial commitments remain 

uncompleted. 

 

II.    Further Information Regarding the Need for Oversight 

 

As the undersigned explained to the Board at the hearing, the type of economic 

development projects that are coordinated and supported by the DCED, and as to which NS and 

CSX pledged assistance, typically involve the need to assemble financing from a variety of sources 

in a limited time frame.  If financing cannot be assembled during that time, the project will not 

come to fruition.   

 

Repeatedly over the past five years, NS and/or CSX have been approached to provide such 

assistance during the window of time in which such financing will make a difference to the project.  

In numerous cases, NS and CSX have either refused to provide financing in amounts that would 

have any material effect on the overall project, failed to respond to DCED’s request to provide a 

commitment within the necessary time frame, or most egregiously, committed verbally to provide 

the financing and then failed to follow up on their commitments.   

 

By way of illustration only, we can cite the following examples: 

 

A. U.S Gypsum Beaver County Project.  DCED, through the Governor’s Action Team, 

reached a verbal agreement with CSX to participate but when the final numbers were put 

together the railroad greatly reduced their participation, which required the Commonwealth 

to assume the balance of funding for the rail portion of this project in the amount of 

$2,200,208 to avoid losing this $100 mil project.    

 

B. Willits Road Industrial Park/Conrail Bustleton Branch Project.  Beginning in 2001, the 

Philadelphia Industrial Development Corporation requested Norfolk Southern and CSX to 

share the cost of a $900,000 clearance upgrade project to the Conrail Bustleton Branch, 

within the shared assets area.  This clearance upgrade was urgently needed to permit food 
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processing and distribution tenants in the PIDC Willits Road Industrial Park to receive 

modern cryogenically cooled oversize boxcars.  Citing the failure of the tenants to generate 

sufficient existing rail business, neither Norfolk Southern nor CSX was willing to pay any 

portion of the cost of the upgrade.        

 

The Board could best provide assistance by requiring, as suggested in DECD's oral 

presentation at the May 3 hearing, that NS and CSX provide quarterly reports concerning their 

progress in meeting the commitments contained in their October 1997 letter agreements with 

Pennsylvania.  DCED would be pleased to submit reports on the same schedule.  DCED believes 

that if it appeared that the Board were paying close attention, there would likely be significantly 

greater progress towards meeting the railroads' commitments. 

 

With due respect to the undoubtedly well-intentioned suggestion of the US Department of 

Transportation that the Board could terminate its oversight after having an adjudication in the 

immediate future to determine precisely how NS and CSX should meet their obligations going 

forward, we do not believe that such an adjudication could substitute for further oversight by the 

Board.   

 

Economic development projects arise intermittently and irregularly on schedules 

determined by the needs of the underlying businesses involved in these projects and entirely 

beyond the control of DCED.  For the railroads’ commitments to be meaningful, it is essential that 

that their general commitments be translated into approval of specific project expenditures during 

the limited period when DCED is able to bring a specific project to fruition in Pennsylvania.  The 

board has already ordered the railroads to comply with their representations, which they made in 

substantial detail in their October 21, 1997 letters.   

 

We note that Norfolk Southern's and CSX's commitments did not contain any time 

limitation.  It is certainly not to Norfolk Southern's or CSX's disadvantage to pay their obligations 

in 2004 or 2005 or 2006 dollars rather than in 1997 dollars.  But DCED does fully expect that 

Norfolk Southern and CSX will eventually meet their commitments fully.  DCED respectfully 
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urges the Board to continue oversight of their compliance until such compliance is complete or 

until the parties have resolved this issue through a negotiated settlement. 

 

Respectfully submitted this 20th day of May 2004 

 
 
DEPARTMENT OF COMMUNITY AND 
ECONOMIC DEVELOPMENT  
OFFICE OF CHIEF COUNSEL 
400 North Street, Fourth Floor 
Harrisburg, PA  17120 
(717) 783-8452 
FAX (717) 772-3103 
 
 
By: /s/ JOHN M. WHITLOCK
 John M. Whitlock 
 Deputy Chief Counsel 
 PA. Bar. I.D. No. 35961 
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CERTIFICATE OF SERVICE 
 

  
 This is to certify that on the 20th day of May, 2004, the undersigned caused the 
Supplemental Submission of the Commonwealth of Pennsylvania Acting by and Through its 
Department of Community and Economic Development to be served on the parties in the 
above-captioned proceeding, by electronic mail on those parties for whom a valid electronic 
mail address is listed in the service list for this matter, and by United States Mail, first class 
postage pre-paid, on the remaining parties:  

 

David Peter Alan 
P.O. Box 283 
Millburn, NJ  07041 

                  Richard A. Allen 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street N W 
Suite 700 
Washington, DC  20006-3309 
raallen@zsrlaw.com  

American Short Line and Regional  
Railroad Assoc. 
General Counsel 
50 F. Street, N.W. - Suite 7020 
Washington, DC  20004 

Bob Bailey 
Port Jersey Railroad Company 
203 Port Jersey Blvd. 
Jersey City, NJ  07305 

Michael J. Barron, Jr. 
CN Railroad 
17641 S. Ashland Avenue 
Homewood, IL  60430 
michael.barron@cn.ca

C. Jonathan Benner 
Troutman Sanders LLP 
401 9th Street, NW, Suite 1000 
Washington, DC  20004-2134 
jonathan.benner@troutmansanders.com
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mailto:Michael.barron@cn.ca
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Martin W. Bercovici 
Keller and Heckman LLP 
1001 G St NW 
Suite 500 West 
Washington, DC  20001 

Jonathan M. Broder 
Consolidated Rail Corporation 
2001 Market Street 
Philadelphia, PA  19103-7044 
 

Jim Bruno 
Madison International Sales Company 
101 Merritt 7 
Norwalk, CT  06851 

Thomas A. Collard 
Southern Railroad of New Jersey 
P.O. Box 122 
Willingboro, NJ  08046 

James Daley 
County of Union New Department of  
Economic Development 
Elizabethtown Plaza 
Elizabeth, NJ  07207 
 

Nicholas J. DiMichael 
Thompson Hine LLP 
1920 N. Street, N.W., Suite 800 
Washington, DC  20036 
Nick.diMichael@thompsonhine.com
 

Paul M. Donovan 
Laroe Winn Moerman & Donovan 
4135 Parkglen Court NW 
Washington, DC  20007 
paul.donovan2@verizon.net

Christopher A. Dow 
Slover & Loftus 
1224 17th Street N W 
Washington, DC  20036-3003 
kjd@sloverandloftus.com
 

Kelvin J. Dowd 
AEP Texas North Company 
1224 Seventeenth Street NW 
Washington, DC 20036-3003 
kjd@sloverandloftus.com

Kenneth B. Driver 
Jones Day Reavis & Pogue 
51 Louisiana Avenue NW 
Washington, DC  20001-2113 
kbdriver@jonesday.com
 

Edward Duffy 
2600 Centre Square West  
1500 Market Street 
Philadelphia, PA  19102-2126 
info@pidc-pa.org
 

Thomas F. Erickson, Jr. 
P.O. Box 235 
Wallingford, PA  19086 
tom.erickson@railcents.com
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Gordon R. Fuller 
Morristown & Erie Railway Inc. 
49 Abbett Avenue 
Morristown, NJ  07960 
morristown.erie@worldnet.att.net

Martin D. Gelfand 
14400 Detroit Avenue 
Lakewood, OH  44107 

Michael P. Harmonis 
Department of Justice 
325 Seventh Street, NW 
Washington, DC  20530 

John D. Heffner 
John D. Heffner, PLLC 
1920 N Street, N.W., Suite 800 
Washington, DC  20036 
jheffner@verizon.net
 

Thomas W. Herlihy 
US Dept. of Transportation 
400 Seventh St. SW 
Washington, DC  20590 

Eric M. Hocky 
Gollatz Griffin & Ewing P.C. 
Four Penn Center 
1600 John F. Kennedy Blvd – Suite 200 
Philadelphia, PA  19103-2808 
emhocky@ggelaw.com

Richard F. Horvath 
City of Cleveland 
601 Lakeside Avenue – Room 106 
Cleveland, OH  44114 

John Hummer 
North Jersey Transportation  
Planning Authority 
One Newark Center – 17th Floor 
Newark, NJ  07102 

Larry Jenkins 
Lyondell Chemical Company 
1221 McKinney Street – Suite 14-215 
Houston, TX  77010 

Fritz R. Kahn 
Fritz R. Kahn PC 
1920 N. Street NW – 8th Floor 
Washington, DC  20036-1601 
xiccgc@worldnet.att.net
 

Steven J. Kalish 
McCarthy Sweeney & Harkaway P.C. 
2175 K. Street, N.W., Suite 600 
Washington, DC  20037 

Michael H. Klein 
Mars Industries Inc. 
3100 Lonyo Avenue 
Detroit, MI  48209 
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Rosalind A. Knapp 
U.S. Department of Transportation 
400 Seventh Street, S.W. 
Room 4102 C-30 
Washington, DC  20590 

Paul H. Lamboley 
1701 Pennsylvania Avenue, NW  
Suite 300 
Washington, DC  20006 

Timothy C. Lapp 
16231 Wausau Avenue 
South Holland, IL  60473 

Jack Lettiere 
State of New Jersey  
Department of Transportation 
P.O. Box 601 
Trenton, NJ  08625-0601 

Thomas J. Litwiler 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 920 
Chicago, IL  60606-2875 
tlitwiler@fletcher-sippel.com

C. Michael Loftus 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC  20036-3003 
cml@sloverandloftus.com
 

Gordon P. MacDougall 
1025 Connecticut Ave NW – Suite 410 
Washington, DC  20036 

Bruno Maestri 
Norfolk Southern Corporation 
1500 K Street NW – Suite 375 
Washington, DC  20005 
bmaestri@nscorp.com
 

John K. Maser III 
Thompson Hine & Flory LLP 
1920 N Street NW Ste 800 
Washington, DC  20036-1601 

Theodore Mathews 
State of New Jersey DOT 
P.O. Box 600 
Trenton, NJ  08625 

Michael F. McBride 
Leboeuf Lamb Greene & MacRae 
1875 Connecticut Avenue NW Ste 1200 
Washington, DC  20009-5728 
michael.mcbride@llgm.com
 

Thomas F. McFarland 
208 South LaSalle St. 
Suite 1890 
Chicago, IL  60604-1112 
mcfarland@aol.com
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Craig S. Miller 
1300 East Ninth Street 
Suite 900 
Cleveland, OH  44114-1583 

Karl Morell 
Ball Janik LLP 
1455 F Street NW Suite 225 
Washington, DC  20005 
kmorell@dc.bjllp.com
 

Jeffrey O. Moreno 
Thompson Hine LLP 
1920 N Street, NW, Suite 800 
Washington, DC  20036 
jeff.moreno@thompsonhine.com

Kathleen M. Mulligan 
Corn Products International Inc. 
Five Westbrook Corporate Center 
West Chester, IL  60154 

William A. Mullins 
Baker & Miller PLLC 
2401 Pennsylvania Ave. 
NW-Suite 300 
Washington, DC  20037 
wmullins@bakerandmiller.com

Theodore J. Narozanick 
One Newark Center 
17th Floor 
Newark, NJ  07102 
 

Keith G. O’Brien 
Rea Cross & Auchincloss 
1707 L Street, N.W., Suite 570 
Washington, DC  20036 
rclaw@starpower.net

 
 

Peter S. Palmer 
One Newark Center 
17th Floor 
Newark, NJ  07102 
 

Thomas M. Pastore 
Guardian Industries Corp 
2300 Harmon Road 
Auburn Hills, MI  48326 

Kenneth R. Pramik 
840 Gessner Suite 1400 
Houston, TX  77025 
kennethpramik@cemexusa.com

J T Reed 
United Transportation Union 
11363 San Jose Blvd Bldg #105 
Jacksonville, FL  32223 
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David Reid 
Novolog Bucks County Inc. 
1 Sinter Road 
Fairless Hills, PA  19030 
david.reid@novologusa.com

Robert Roach Jr. 
International Association of Machinists 
and Aerospace Workers 
900 Machinists Place 
Upper Marlboro, MD  20772-2687 

Edward J. Rodriquez 
P O Box 687 
Old Lyme, CT  06371 

Robert D. Rosenberg 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC  20036-3003 
dmj@sloverandloftus.com

Harold A. Ross 
General Counsel 
Brotherhood of Locomotive Engineers 
1370 Ontario Street, Suite 1548 
Cleveland, OH  44113-1740 

Constance A. Sadler 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC  20005 
csadler@sidley.com

Donald S. Shanis 
Delaware Valley Regional Planning Comm.  
The Bourse Bldg 
111 S. Independence Mall East 
Philadelphia, PA  19106-2515 
 

Arthur B. Shenefelt 
Amtrak-For-Profit 
1200 New Rodgers Road 
Bristol, PA  19007 

Kevin M. Sheys 
Kirkpatrick & Lockhart LLP 
1800 Massachusetts Avenue NW 
2nd Floor 
Washington, DC  20036-1800 
ksheys@kl.com
 

Mark H. Sidman 
Weiner Brodsky Sidman & Kider P C 
1300 19th Street NW 
5th Floor 
Washington, DC  20036-1609 

Richard G. Slattery 
Amtrak 
60 Massachusetts Avenue N E 
Washington, DC  20002 

Charles A. Spitulnik 
McLeod Watkinson & Miller 
One Massachusetts Avenue NW Suite 800 
Washington, DC  20001-1401 
cspitulnik@mwmlaw.com
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Mary Gabrielle Sprague 
Arnold & Porter 
555 Twelfth Street NW - Ste 940 
Washington, DC  20004-1206 
Mary_Gay_Sprague@aporter.com
 

Edward T. Sprock 
Daimler Chrysler 
800 Chrysler Drive 
Auburn Hills, MI  48326 

Adrian L. Steel, Jr. 
Mayer, Brown, Rowe & Maw, LLP 
1909 K Street, N.W. 
Washington, DC  20006-1101 
asteel@mayerbrownrowe.com
 

 

Vincent P. Szeligo 
Wick Streiff Meyer O’Boyle & Szeligo PC 
1450 Two Chatham Center 
Pittsburgh, PA  15219-3427 
vszeligo@wsmoslaw.com

Paul C. Thompson 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, OH  44107-4250 
 

Myles L. Tobin 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 920 
Chicago, IL  60606-2875 
mtobin@fletcher-sippel.com

Christopher Tully 
Transportation Communications 
International Union 
3 Research Place 
Rockville, MD  20850 

Kirk K. Van Tine 
General Counsel 
U.S. Dept. of Transportation 
400 Seventh Street, S.W. 
Washington, DC  20590 

Rose-Michele Weinryb 
Weiner Brodsky Sidman & Kider PC 
1300 19th Street NW 5th Floor 
Washington, DC 20036-1609 

Hugh H. Welsh 
The Port Authority of New York and 
New Jersey 
One Madison Avenue 7th Floor 
New York, NY  10010 

Western Sugar Cooperative 
7555 East Hampden Avenue 
Suite 600 
Denver, CO  80231 
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William W. Whitehurst Jr. 
W.W. Whitehurst & Associates, Inc. 
12421 Happy Hollow Road 
Cockeysille, MD  21030-1711 

Frederic L. Wood 
Thompson Hine LLP 
1920 N Street N.W. - Suite 800 
Washington, DC  20036-1600 
rick.woo@thompsonhine.com
 

William R. Wright 
34 Beech Street 
Cranford, NJ  07016-1747 

Edward Wytkind 
Executive Director 
Transportation Trades Department 
AFL-CIO 
888 16th Street NW Suite 650 
Washington, DC  20006 

Scott M. Zimmerman 
Zuckert Scoutt & Rasenberger LLP 
888 Seventeenth Street NW Suite 700 
Washington, DC  20006-3309 
smzimmerman@zsrlaw.com
 

David F. Zoll 
Chemical Manufacturers Association 
Commonwealth Tower  
1300 Wilson Blvd 
Arlington, VA  22209 

Walter E. Zullig Jr. 
Metro-North Commuter Railroad Company 
347 Madison Ave 
New York, NY  10017-3706 
 
 
 

Donald W. Alexander 
Savage Services Corporation 
1566 Medical Drive 
Suite 102 
Pottstown, PA  19464 

Eugene R. Bailey 
1 Hausel Road 
Wilmington, DE  19801-5852 

Jason A. Blinkoff 
452 York Street 
Elizabeth, NJ  07201 
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Norfolk, VA  23510-1679 
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Washington, DC  20001 
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1800 Washington Road 
Consol Plaza 
Pittsburgh, PA  15241-1421 

Shaun M. McCaffrey 
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Fort Smith, AR  72903 

Christopher A. Mills 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, DC  20036-3003 
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Michael B. Scanlan 
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Thomas A. Schick 
American Chemistry Council 
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U.S. Department of Transportation 
400 Seventh Street 
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International Association of North America 
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Date:  May 20, 2004 /s/John M. Whitlock_____

 John M. Whitlock, Esquire 
 Attorney No. 35961 
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