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BALL JANIK Lip

A T T O R N E Y s

1455 F STREET, NW, SuITE 225
WASHINGTON, D.C. 20005

LousE. GITOMER www.balljanik.com Igitomer@dc.lp.com
Of COUNSEL

TELEPHONE 202-638-3307
(202) 466-6532 FACSIMILE 202-783-6947

March 23, 2004
ENE;E??E@edinag
qe Oifice of Proceeding
Honorable Vernon A. Williams Off
Secretary MAR 2 8 2004
Surface Transportation Board
Pary of

1925 K Street, N.W. Pubie Becard
Room 700

Washington, D. C. 20423
RE: Docket No. 42086, Terminal Warehouse, Inc. v. CSX T; ransportation, Inc.
Deaf Secretary Williams:
Enclosed are the original and 10 copies CSX Transport;cltion, Inc.’s Response to Oral
Argument Request. Please time and date stamp the additional copy of this letter and the

Response, and return them to our messenger. Thank you for your assistance.

If you have any questions, call or email me.

Attorney for CSX Transportation, Inc.
Enclosures
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TSPORTATION, INC.

CSX Transportation, Inc. (“CSXT”) requests|leave to respond to the Roque‘st fq
Argument (the “Request”) filed by Ternn'nal Warehouse, Inc. (“Complainant”) on Mar.
2004. CSXT does not oppose the Request, at this time, but questions the timing of the

-

and the basis for the Request.

Complainant filed 3 complaint against CSXT o

answer on March 2, 2004, Complainant

and CSXT have agreed, except for the issue of
argument,

ot begun and evidence has not beg

A full factual record has not been developed before the Board.

F TERMINAL WAREHOUSE, |

1 February 11,2004, CSXT fited |

1 b}]g’

INC.

r Oral
ch.19,

Request

an
oral
ird (the

n filed,
cmpt to
1as not

dural

to




submit rebuttal evidence under the agreed upon schedule. Complainant does not need §ral

argument to have an opportumty to rebut CSXT’s evidence.
Complamant next argues that “oral argument will provrde an opportumty for the Board,

in its di'scretion, to direct that addltronal mformatmn be ﬁled if the srgmﬁcant adverse tmpact to”

Complainant “and other shlppers of the proposed mdlvrdual exemptlon cannot be ascertalned

from the information contained in” the evidentiary submissions. In makmg this argum'ent,

Cornplamant overlooks the fact that a*complamant bears the burden of proof. Minnesota Power,

Ine. v. Duluth, Mstabe and Iron Range Railway Company, STB Docket No. 42038 (SKTB served '
; Mareh 6, 2000). Complainant is asking 'the Board to allow Complainant unother bite at the |
~ evidentiary apple before Complaiuant has even takeh its first bite. Complainant seerns to also o
_ ask the Board to request add1t10na] ev1dence from Complamant and other shippers at the oral
argurnent if Complainant has not proven its case and met its burden of proof through two rounds
of evidentiary filings..
Complainant appears to seek oral argument | to subrnlt addltronal facts, and if 1t has not

“submitted sufficient facts to prevarl to have the Board tell Complarnant what itn mISSE d Ttis

\f‘f‘ < ‘ CSXT’s belief that the Board typically holds oral argument to discuss the issues raised in the

i » ‘proceeding. Duke Energy Corporation v. CSX Ti mﬁsportation, Inc., STB Docket Nof 42070 :

(STB served August 11, 2003). CSXT contends that oral argument should not be scheduled for

the purpose of permitting'Compllainant the opportunity to submit additiorlal evidence orto
receive guidance from the Boérd as to the evidence that Complainant has failed to submit in two
rounds of pleadmgs CSXT further contends that Complainant is the only complmnlng party in
18 % this proceedmg, is the only party seekmg relief, and therefore, the 1mpact on other n )n—party

shippers, if any, is not relevant to the resolution of this proceeding.
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