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---CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTA-
TION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPSCL
CORP., AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

(Arbitration Review)

PETITION TO ESTABLISH PROCEDURES
FOR ARBITRATION UNDER NEW YORK
DOCK EMPIOYEE PROTECTIVE CONDITIONS

Preliminary Statement

John E. Grother (Grother, or employee), ancillary to review
of a forthcoming arbitration award, and in aid of the arbitration
prescribed by the Surface Transportation Board (STB), petitions
the STB to establish certain procedures for implementing the non-
agreement employee arbitration provisions of the New York Dock
employee protective conditions, with respect to the current
dispute between Grother and his employer (carrier), Union Pacific
Railroad Company (UP). Specifically, employee desires (1)
that the order of written arbitration submissions be first

employee, then carrier, followed by an employee reply, and (2)



Washington DC be designated the site for hearing by the arbitra-

tion committee.

Background

Grother was employed by Southern Pacific Transportation
Company (SPTC) as part of its yard force at Tucson, AZ, at the

time of the STB's August 1996 approval of Union Pacific/Southern

Pacific Merger, 1 S.T.B. 233 (Aug. 6, 1996) (UP/SP), wherein the

STB imposed the so-called New York Dock (NYD)l/ employee pro-

tective conditions for the benefit of affected SPTC employees.
UP/SP, 1 S.T.B. at 452-53. He claims to have been first adversely
affected in 1997, as a result of problems with the attempted
consolidation of switching between the Phoenix Yard and the
Tucson Yard.

Grother was not (and is not) represented by a labor organi-
zation. He invokes Article IV of the NYD conditions, as a non-
agreement employee, 360 I.C.C. 60, 90:

Employees of the railroad who are not represen-
ted by a labor organization shall be afforded
substantially the same levels of protection as
are afforded to members of labor organizations
under these terms and conditions.

In the event any dispute or controversy arises
between the railroad and an employee not rep-
resented by a labor organization with respect

to the interpretation, application or enforcement
of any provision hereof which cannot be settled
by the parties within 30 days after the dispute
arises, either party may refer the dispute to
arbitration.

1l/ New York Dock Ry.-Control -Brooklyn Eastern Dist., 360 I.C.C. 60
(1979), aff'd sub nom. New York Dock Rv. V. United States, 609 F.2d4
83 (2nd Cir. 1979). )




At Grother's initiative, the National Mediation Board (NMB) ,
on January 21, 2004, designated Lynette A. Ross, as the "neu-
tral/referee member" for arbitration of the Grother/UP dispute
under NYD. (Appendix 1).2/ The NMB states its designation is
"ministerial," and the NMB's action only provides a qualified
arbitrator...in extending comity to the ICC's dispute resolution
process. (Appendix 1, p. 2). The neutral/referee member has not
been involved in discussions among the partisan members of the
arbitration committee concerning any terms to govern the arbitra-
tion.

The partisan parties, while in agreement in principle for
most of the terms to govern the proposed arbitration,;/ have
come to an impasse with respect the extent and presentation of a
written record, and the place for hearing. UP suggests the record
be developed by a single, but simultaneous, written submission by
carrier and by employee, which would be similar to the ex parte
rules in place at the National Railroad Adjustment Board, con-
ducted at NRAB offices in Chicago, IL. 29 CFR 301. (Appendix 2).
UP urges that the arbitration hearing be conducted in Chicago,
IL. To the contrary, Grother urges the record be developed by the
three-step submission process set forth in the STB's own arbitra-

tion rules, whereby the complaining party proceeds first with its

2/ The other two members of the committee are William E. Loomis (UP)
for the carrier, and Grother for the employee.

3/ UP does not believe a written arbitration agreement is necessary
prior to an arbitration committee hearing. UP apparently is of the
view the parties can participate simply by appearing at a designated
time and place. Nevertheless, the partisan parties have exchanged
views as to the appropriate process.
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written statement, and the defendant will proceed next, followed
by an opportunity for the complainant to reply. 49 CFR 1108.8.
Grother urges that the arbitration hearing be held in Washington,
DC, where the NMB and STB are both located.

The issues involve the interpretation, applicability, and
enforcement of the NYD employee protective conditions for the
involved Grother and UP, and will likely center upon eligibility
of Grother for employee protection, causality, asserted laches,

and the measure of any compensation or other benefits.

ARGUMENT

I. THE ARBITRATION SHOULD BE DESIGNED TO
TO DEVELOP A FULL WRITTEN RECORD FOR
STB REVIEW AT MINIMUM EXPENSE TO EMPLOYEE.

A. UP Would Frustrate Effective STB Review. The general
practice in NYD arbitration, particularly where an individual or
small number of employees are involved, 1s not to have a tran-
script of the oral hearing. There is considerable expense in-
volved with a transcript, particularly when expedition is re-
quired.i/ The no transcript procedure is projected to be fol-
lowed here. The absence of a hearing transcript makes the written

submissions even more important, in order that a reviewable

record may be compiled.

4/ An arbitration decision ordinarily is to be issued within 45 days
after the hearing is concluded and the record closed. NYD, Art. I,
§ 11(c).



The UP proposal for the simultaneous exchange of written
submissions, to be followed by the oral hearing, would serve to
transfer the usual written reply submission and argument, into
"live" oral submissions, without a record of the evidence and
argument for the STB to review. This would deprive the STB of
effective review for the resultant arbitration award, and perhaps
necessitate the conduct of additional submissions to the STB to
supplement the record at the time of agency review.

The NYD arbitration process is part the STB's decisional
mechanism, with an award being an "order" of the STB, which is

carried out in lieu of direct STB action. American Train Dis-

patchers Ass'n v. ICC, 54 F.3d 842, 845-46 (D.C. Cir. 1995);

International Broth. of Elec. Workers v. ICC, 862 F.2d 330, 335-

39 (D.C. Cir. 1988); United Transp. Union v. Norfolk and Western

5
R. Co., 822 F.2d 1114, 1120 (D.C. Cir. 1987)._/

2. The STB's Arbitration Procedure is Preferable. The

three-step written procedure is the general rule for STB arbitra-

. 6

tion. 49 CFR 1108.8.—/
A. STB Consideration. The STB rejected simultaneous filings

in establishing its three-step procedure. Arbitration of Disputes

Subject to Stat. Juris. of the STB, 2 S.T.B. 564, 576 (1997).

5/ The arbitration process is a delegation by the STB to the
arbitrator of the STB's authority to implement employee condi-
tions. Norfolk & W. Ry. Co. and New York, C. & St. L. R. Co. Merger,
5 I.C.C.2d 234, 236 1989). Arbitration is essentially an extension

of the STB's action. Brotherhood of Locomotive Engineers v. ICC, 808
F.2d 1570, 1579 n.75 (D.C. Cir. 1987).

6/ The STB's arbitration rules do not specifically apply to
arbitration involving NYD conditions. In the same vein, NRAR arbitr-
ation does not extend to NYD conditions.
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B. NYD Causality Procedure. The simultaneous submissions

urged by UP would be particularly unfair here, where UP challeng-
es Grother's claim to have been affected by the transaction--the
matter of causality. The NYD conditions specify that the employee
should first identify the transaction and specify the facts,
followed by the carrier's evidence. NYD, Art. I, § 1ll(e), 360
I.C.C. at 88:

In the event of any dispute as to whether or

not a particular employee was affected by a

transaction, it shall be his obligation to

identify the transaction and specify the pert-

inent facts of that transaction relied upon.

It shall then be the railroad's burden to prove

that factors other than a transaction affected

the employee.

Thus, UP's simultaneous submission could not fully cover the
matter of causality, but would allow UP to first present its case
not in written form in advance of the oral hearing, but at the
hearing itself, with Grother to respond extemporaneously at the
hearing. Such tactics should be discouraged in the interest of a
fair hearing, and in developing a complete and reviewable record.
The STB's NYD conditions contemplate answering statements, not
simultaneous statements.

C. NRAB-Single Written Submissions. The NRAB procedure for
single written submissions is particularly unsuitable here. The
NARB is composed of divisions where carriers and unions are
equally represented, such that certain procedures are built into

the NRAB structure and rules for carriers and unions. 45 U.S.C.

153. Here, Grother, as an unrepresented employee, does not




possess the full range of representation. The single submission
procedure of the NRAB would be inappropriate here.

D. Cost of Proceedings. Arbitration is not inexpensive. For
a single individual, the sum may be significant. The three-stage
written submissions will minimize the ultimate cost for resolving
the issues. The UP proposal for one set of simultaneous submis-
sions likely will result in prolix proceedings, and result in
additional costs. Moreover, because of the novelty of some of the
anticipated issues, and the impact of any award upon future
proceedings, it is likely that one or more of the parties will
seek review of the award by the STB. Here, the compensation claim
is for approximately $108,000.

Although the cost of arbitration and resultant final agency
action may not be avoided, American Train Dispatchers Ass'n V.
ICC, 949 F.2d 413, 414 (D.C. Cir. 1991), the STB should aim to
minimize the expense in this situation.

II. THE HEARING SHOULD BE HELD IN
WASHINGTON DC, NOT CHICAGO IL.

The hearing location should be Washington, DC, where the
facilities of the NMB and STB are situated, rather than Chicago,
IL, where the NRAB has its headquarters. The expenses for Grother
would be minimized by a Washington location. Moreover, access by
the parties, and the arbitrator, to unpublished material at the
NMB and STB would be readily available in Washington, DC.

Hearing at Chicago IL would be inappropriate. While UP may

have access to facilities at Chicago, Grother and his counsel do




not. Moreover, the arbitration involved in this NYD case involves
a comity arrangement between NMB and STB.
III. REFERRAL OF THE WRITTEN SUBMISSION
PROCESS AND HEARING LOCATION TO THE
ARBITRATOR WOULD BE INAPPROPRIATE.

The STB should not refer the matter 6f simultaneous or
three-part written submissions, or the hearing location, to the
arbitrator, as such would not be appropriate.Z/

The matter of the written submissions, as indicated above,
goes to the record available to the STB on review, particu-
larly in the absence of a hearing transcript; and a multi-staged
submission process is actually required by STB for NYD Art. I,
§11(e). Thus, it is for the STB to determine the procedures for
the submissions.

The hearing location likewise is for the STB. The arbitra-
tion committee is subject to the protective conditions mandated

by the STB, such that the facilities maintained by in Washington

DC should be available to the parties in an inexpensive manner.
CONCLUSTION

The STB should determine that, in the absence of agreement,
the involved NYD arbitration should be conducted by the three-
stage written submission process, with hearing at Washington DC.

Respectfully submitted,

7/ The arbitrator should, of course, schedule the hearing date, and
presumably will do so after consultation with the partisan parties
of the arbitration committee.
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NATIONAL MEDIATION BOARD
WASHINGTON, D.C. 20572

(202) 692-5000
January 21, 2004

‘Ms. Lynette A. Ross
1220 Fairway Drive
Lawrenceburg, KY 40342

RE: New York Dock Arbitration: John Grother and
the Union Pacific Railroad Company

Dear Ms. Ross:

The National Mediation Board desighates you as arbitrator
("neutral/referee  member") for arbitration pursuant to the
above-captioned New York Dock Protective Conditions. The parties to the
disputes with respect to this appointment are John Grother and the Union
Pacific Railroad Company. The NMB's action is pursuant to the dispute
resolution procedures provided by the ICC's New York Dock labor
protective conditions, 360 ICC 60 (1979), aff'd. sub nom. New York Dock
Ry. v, United States, 609 F.2d 83 (2d Cir. 1979).

New York Dock conditions provide that the arbitrator's salary and
expenses shall be "borne equally by the parties to the proceeding” and
that all other expenses shall be paid by the party incurring them."
Therefore, it is necessary that you communicate with the parties
concerning your availability, per diem compensation and other details.

The arbitrator, not the NMB, is responsible for scheduling and other
appropriate procedural determinations concerning the arbitration process.

However, we would appreciate receiving a final copy of the award for our
files.

In Denver & Rio Grande Western Railroad Co., 7 NMB 409 (1980), the

Board addressed its limited role with respect to requests for arbitral

appointments under ICC employee protective conditions. As stated in that
decision:

This Board has no authority to look
behind the procedural soundness of any
such requests. Rather, the Board acts in
a ministerial capacity on the basis of
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administrative comity with the
Interstate Commerce Commission. Any
adjustments or review of the procedural
and technical issues you have raised in
this matter must be heard before a
forum other than this Agency.

Consistent with Rio Grande, the NMB's action is purely ministerial. It does
not indicate any determination with respect to whether the prerequisites
for invoking arbitration have been satisfied, or whether other
circumstances might permit or preclude the ultimate arbitration of the
dispute in question. This agency has no authority to adjudicate the
procedural validity of such requests. Rather, the Board acts in an
appropriate ministerial capacity in order to serve the public interest by
extending comity to the ICC's dispute resolution process.

The NMB's designation of an arbitrator in this matter has no legal
consequence to any of the affected parties or potential parties. If any
individual, carrier or organization determines that it is not appropriate to
proceed with arbitration, this agency will not act to compel participation in
the arbitration process. Such procedural issues must be resolved before a
forum other than the NMB. The Board's action only provides a qualified
arbitrator if arbitration ultimately is pursued.

The NMB has no legitimate role in the resolution of any procedural or
technical questions with regard to this dispute, and should not be a party
to them.

A decision by the United States Court of Appeals for the Eighth Circuit
confirms the appropriateness of the NMB's approach to this matter. Ozark
Air Lines, Inc. v. National Mediation Board, et al,, 797 F.2d 557 (8th Cir.
1986). In that decision, the Court of Appeals recognized that it would be
contrary to "public policy" to "force it [the NMB] to decide the
appropriateness of each request for an arbitrator" because such a role
"would seriously interfere with NMB's neutrality in labor-management
relations, run counter to Congressional policies in creating NMB, and retard
its statutory purpose.” 797 F.2d at 564.

The Court also found that "forcing it [the NMB] to decide whether each
dispute is arbitrable would significantly undercut its impartiality and
'impair its ability to constitute a significant force for conciliation.'" Id. The
Court of Appeals further determined that "no justiciable controversy
existed” in connection with the NMB's contested appointment of an
arbitrator though the underlying dispute was not arbitrable.
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This discussion of the NMB's ministerial role regarding arbitral

appointments does not indicate reservations concerning the use of
arbitration.

It is the NMB's experience that arbitration has proven to be an effective
and efficient dispute resolution process.

By direction of the NATIONAL MEDIATION BOARD.

Roland Watkins
Director, Arbitration Services

Copies to:

Mr. John E. Grother
1718 Rustic Park Drive
Kingwood, TX 77339

Gordon P. MacDougall
Representative for John E. Grother
Suite 410 :

1025 Connecticut Avenue, NW
Washington, DC 20036

Mr. W. E. Loomis

General Director

Employee Relations Planning
1416 Dodge Street

Room 332

Omaha, NE 68179




PART 301—RULES OF PROCEDURE

Sec.
301.1
301.2
301.3
301.4
301.5
301.6
301.7
301.8
301.9

AUTHORITY: Sec. 3. 44 Stat. 578. as amended;
45 U.S.C. 153.

SOURCE: . Circular 1,
otherwise noted.

General duties.
Classes of disputes.
Organization.
Jurisdiction.

Form of submission,
General.

Hearings.
Appearances.
Awards.

Oct. 10. 1934, unless

§301.1 General duties.

(a) 1t shall be the duty of all carriers,
their officers, agents and employees to
exert every reasonable effort to make
and maintain agreements concerning
rates of pay, rules. and working condi-
tions, and to settle all disputes, wheth-
er arising out of the application of such
agreements or otherwise, in order to
avoid any interruption to commerce or
to the operation of any carrier growing
out of any disputes between the carrier
and the employees thereof.

(b) All disputes between a carrier or
carriers, and its or their employees
shall be considered. and. if possible. de-
cided. with all expedition, in con-
ference between representatives des-
ignated and authorized so to confer, re-
spectively. by the carrier or carriers
and by the employees thereof inter-
ested in the dispute.

§301.2 Classes of disputes.

(a) The disputes between an employee
or group of employees and a carrier or
carriers growing out of grievances or
out of the interpretation or application
of agreements concerning rates of pay.
rules, or working conditions. including
cases pending and unadjusted on the
date of approval of this act (June 21.
1934, 48 Stat. 1185: 45 U.S.C. 151-162),
shall be handled in the usual manner
up to and including the chief operating
officer of the carrier designated to han-
dle such disputes: but. failing to reach
an adjustment in this manner. the dis-
putes may be referred by petition of
the parties or by either party to the
appropriate division of the Adjustment
Board with a full statement of the

APPENDIX. 2
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facts and all supporting data bearing
upon the disputes.

(b) No petition shall be considered by
any division of the Board unless the
subject matter has been handled in ac-
cordance with the provisions of the
Railway Labor Act, approved June 21,
1934.

§301.3 Organization.

The National Railroad Adjustment
Board was organized as of July 31, 1934,
in accordance with the provisions of
the Railway Labor Act, approved June
21, 1934. The said. Adjustment Board is
composed of four Divisions, whose pro-
ceedings shall be independent of one
another. The First, Second and Third
Divisions thereof are each composed of
10 members, and the Fourth Division
thereof is composed of 6 members.

§301.4 Jurisdiction.

(a) First Division. The First Division
will have jurisdiction over disputes in-
volving train-and yard-service employ-
ees of carriers; that is. engineers, fire-
men, hostlers, and outside hostler help-
ers, conductors, trainmen, and yard-
service employees.

(b) Second Division. The Second Divi-
sion will have jurisdiction over dis-
putes involving machinists. boiler-
makers, blacksmiths. sheet-metal
workers, electrical workers, car men.
the helpers and apprentices of all the
foregoing. coach cleaners. power-house
employees, and railroad-shop laborers.

(cY Third Division. The Third Division
will have jurisdiction over disputes in-
volving station tower. and telegraph
employees. train dispatchers. mainte-
nance-of-way men. clerical employees.
freight handlers, express. station. and
store employees. signal men, sleeping-
car conductors. sleeping-car porters,
and maids and dining-car employees.

(d) Fourth Division. The Fourth Divi-
sion will have jurisdiction over dis-
putes involving employees of carriers
directly or indirectly engaged in trans-
portation of passengers or property by
water, and all other employees of car-
riers over which jurisdiction is not
given to the First. Second. and Third
Divisions.




§301.5

§301.5 Form of submission.

(a) Parties. All parties to the dispute
must be stated in each submission.

(b) Statement of claim. Under the cap-
tion ‘‘statement of claims’ the peti-
tioner or petitioners must clearly state
the particular question upon which an
award is desired.

(c) Statement of facts. In a ‘“‘joint
statement of facts,”” if possible, briefly,
but fully set forth the controlling facts
involved. In the event of inability to
agree upon a ‘‘joint statement of
facts.”” then each party shall show sep-
arately the facts as they respectively
believe them to be.

(d) Position of employees. Under the
caption ‘‘position of employees” the
employees must clearly and briefly set
forth all relevant, argumentative facts,
including all documentary evidence
submitted in exhibit form, quoting the
agreement or rules involved, if any;
and all data submitted in support of
employees’ position must affirmatively
show the same to have been presented
to the carrier and made a part of the
particular question in dispute.

(e) Position of carrier. Under the cap-
tion ‘‘position of carrier” the carrier
must clearly and briefly set forth all
relevant, argumentative facts, includ-
ing all documentary evidence sub-
mitted in exhibit form, quoting the
agreement or rules involved, if any;
and all data submitted in support of
carrier's position must affirmatively
show the same to have been presented
to the employees or duly authorized
representative thereof and made a part
of the particular question in dispute.

(D) Signatures. All submissions must
be signed by the parties submitting the
same.

(8) Ex parte submission. In event of an
ex parte submission the same general
form of submission is required. The pe-
titioner will serve written notice upon
the appropriate Division of the Adjust-
ment Board of intention to file an ex
parte submission on a certain date (30
days hence), and at the same time pro-
vide the other party with copy of such
notice. For the purpose of identifica-
tion such notice will state the question
involved and give a brief description of
the dispute. The Secretary of the ap-
propriate Division of the Adjustment
Board will immediately thereupon ad-
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29 CFR Ch. Ili (7-1-03 Edition)

vise the other party of the receipt of
such notice and request that the sub-
mission of such other party be filed
with such Division within the same pe-
riod of time.

§301.6 General.

(a) To conserve time and expedite
proceedings all parties within the scope
of the Adjustment Board should pre-
pare submissions in such manner that
the pertinent and related facts and all
supporting data bearing upon the dis-
pute will be fully set forth, thus obvi-
ating the need of lengthy briefs and un-
necessary oral discussions.

(b) All submissions shall be type-
written or machine prepared, addressed
to the Secretary of the appropriate Di-
vision of the Adjustment Board, and
fifteen copies thereof filed by the peti-
tioner or petitioners.

(c) Parties to a dispute are required
to state in all submissions whether or
not an oral hearing is desired.

§301.7 Hearings.

(a) Oral hearings will be granted if
requested by the parties or either of
them and due notice will be given the
parties of the time and date of the
hearing.

(b) The parties are, however, charged
with the duty and responsibility of in-
cluding in their original written sub-
mission all known relevant, argumen-
tative facts and documentary evidence.

§301.8 Appearances.

Parties may be heard either in per-
son, by counsel, or by other representa-
tives, as they may respectively elect.

§301.9 Awards.

All awards of the Adjustment Board
shall be signed by order of the appro-
priate Division thereof and shall be at-
tested by the signature of its Sec-
retary, as indicated thus:

‘NATIONAL RAILROAD ADJUSTMENT BOARD,

By Order of Division
Attest:
[Secretary]
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