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Dear Mr. Williams,

Complainant's Rebuttal Statements are not scheduled
to be filed until February 3, 2004. However, it is now
projected that signfigiant adverse. weather conditions
will begin some time today or this evening. I am forward-
ing the original and 10 copies of Volumes 2-and 3 of
Complainant's Rebuttal Statements. They are accompanied
with appropriate Public Versions. The originals (Green
Covers) are identified as Highly Confidential.

Complainant will be filing Volume 1 of 3, with the
appropriate copies when due. This filing today will
minimize any impact which may have otherwise occurred
as result of the anticipated inclement weather. Today's
filing constitutes 42 volumes of documents which are
identified as the Rebuttal Verified Statement of Mr.
Bradley J. Dechter and Complainant's Abstract of Un-
disputed and Disputed Material Facts. ‘

" Your cooperation in this matter is most appreciated.
If you have any questions, please contact me at the above
identified telephone numbers. Further enclosed 3 each
disc copies of the involved filings.

ick A. Rude

cc-
C. Jonathan Benner, Esq.
Richard A. Allen, Esq.
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Introduction

DHX,.Inc., Complainant herein, hereby submits. this its
" Rebuttal Statément_offFactswaﬁdiLaw in-responsé to the Reply
vStatemants'filed by Matson Nawvigation Company ("Matson") and
Horizon Lines, LLC.. The:original named defendant, Sea-Land
. Service, Inc..changed its. name: to "SL Service, Inc." dim July
2000. SL.Service”yas succeéded by "CSX Lines, LLC" 'in.January
2000. In late Feb;uary»ZOOS, CSX-Lines,“LLC’became'Horizon
Lines. For purposes of comtinuity of identification.-of :this
=defendant,_DHX wiilfrefer to;thisrdefendaﬁt;as:“sea—Land" or’
generalle“CSX%. HThe=partiesAin'Juiy.2003‘agneedito the use
of this acronym for Sea-Land's deposition. ekhibits and all .of
- this.defendant's éxhibi-:ts in: theéxdepositions of Mr. Downes
.and Mr. Brown. were so. identified.. In order to.avoid any con-
fusion, DHX will continue;this acronym reference.

The Boardis!Rules of -Practice..and Procedure govern:the
submissien-dnd dispositionfof this proceeding. CSX makes a
legal.erfor when it'submitsfarghm@mt.based_upon the Federal
Rules of Evidence. The Board's Rules'of Practice.are, in
turn, govermed by -the Federal Administrative Procedure Act
("APA"), dincluding the. Board's Evidence Rule--49 CFR 1114.1.
All evidence which is sufficiently reliable. and probative
to support a‘decisionﬁunaer the pravisions of the APA is
admissible. This is' cemmonly..known as :the "broad evidence
‘rule”. CSX appears toralso rely:upon an.:inappropriate
decisional standard. The STB, as a administrative agency,

is subject to the review standards of the APA. The. federal
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courfs;gincluding.the U.S.. Supreme Court,’héve ruled' that the
evidentiary- standard is by-the.“preponderance;cf'the‘evidencéf.
' Ehleedera; agencies and . .thecourts have definéd!this as:-less -
‘than the-evidentiary standard. used:by. CSX. The'standatd~§imp1ya
- means. that the evidence ”isisﬁffigient to persuade the finder
of fact that the. proposition.is 'MORE LIKELY‘IRUE THAN?NOT!“.;/'
Ihaaddition-to‘thenproceduraiﬂdeviations iﬂentifiedﬁahove,
CSX likewise incerrectly. objects to: DHX use ofbdocument#and
informational abstracts.. The STB, which is.the. sﬁcceééor to
the Interstate Commerce:.:Commissioen, has: continued the I.C.C.'s
procedural .practice -of the<use;of.donument/informapion.abétracts.
The nature ofmprceeedith'involving the, legal -and factual issues
under,thenrnterstate Commerce Statutes. address a wide variety
of fact and normally invelve-many thousandsvdf pagas of .data.
STB procedural Rule 1113.11. (2002 ed. ) .specifiecally sanctions
- the use, indeed it encourages, rof informational document abstracts.
Defendants have had the opportunity.to. review DHX" 8. records from
which-these abstracts have-been adduced. There is no' contention
. that they are not aécurate,fwithrthe exception of Griggs:Ex. 14,
and are therefore not subject«to. further disputé.. As will be
noted below, CSX's contentions regarding DHX Gréggs Ex. 14 ére
based upon a mis-understanding .of the testimony of Mr. Ralph
Merolla. Mr. Merolla clarified his testimony insan‘Erratﬁ Sheet
which CSX has apparently . overlooked.. Mr. Dechter in his Rebut-

‘tal Verified Statement likewise addresses that procedural issue.

17 . .
“See,. Steadman.v. S.E.C., 450 U.S. 91, 101 S.Ct. 999, 67 L.Ed.2d.

69 (1981)., Standard defined in In Re: Arnold 252 B.R. 778(BAP,
Cal., 9th Cir. 2000).
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Case Overview

The defendantsnha§e admitted to being.carriers.subject- to
.the STB's .jurisdiction under the ICC Terminationm ‘Act of 1995,
‘hereinafter "ICCTA". Defendants are the onl& two“wéter.garriersI
~providing vessel services 'as- common. carriers in the Hawaii ndn-}
contiguous trade@¢1he.defendants (1) admit to a duopoely on a
Matson/CSX -‘ basi.s,,.' (2) admit . to watching each ather's
tariffs:and engagipgninx"ratesmatching“ which.results_ih pgrallel
pricing, (3) admit to the use of-"MaUs"i(MemorandymSﬁof~Under—
standings) which .are alternative1y=defended as-either. (i) un-:
enforceable or non-binding, or (iio1Confidential;contracts under
49 U.s.C. §14101(b), (&) -admit to 'the publicatién of propertion-
al rates that are not associated with any through route afrange-
ment with another regulated carrier,..(5) admit to the establish-
ment of tariffs that are discriminatoryxagainsﬁ the freight for-
warding industry in the Hawaii.trade, and (6) the filing of rate
increases and rules changes which dispropbrtionately,impact.nhe
- freight fonwarding‘industny.in“thg'Hawaii;trade_’Deﬁgndénts
.also freely acknowledge that they have entered into chonfidr
.ential contractual arrangement so. that .CSX's cargoes: out of . -:
Los Angeles, California are transported on Matsbn's vessels.
CSX likewise admits to the: withdrawl offvesselaserviéercapaeity
frbm”the‘LosHAngeles1oceanwuransportation‘market after Matson.
and CSX éntered into-the confidential. contractual. arrangement
in July. 2001. The confidential contract containé volumeﬁrates
that are at lesé than“ll:of the otherwise applicable tariff -

rates contained in Matson's- published .tariff—It-em~
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Matson ‘tariff 2034-E as of April 2002. CSX has ﬁot rgdnced its:
.comparable rates in-its-.tariffs,. 'AI'CC:S“iB;CSXL‘AéS,, HRVZII)":"IL68,A and
therefore énjbyed a very -subst-ént-ial profit on.f‘GSX«shipm‘ehts.u i
transported by Matson. CSX, in this operation,.cenduets busineés‘
as:a:freight forwarder: and is in.competition with DHX &s-weilvas
all other freight forwarders in. the Hawaii trade. '
DHX‘isﬁaefreighteforﬁarderwand‘international-caxgowconéolia
dator ‘with terminal locations in Los Angeles,: Oakland, Portland
and. Seattle. on the West Coast:Undted Sbates,nDHX“operages terminal
facilities. in Hawaii.and:Guam. DHX.is an establiéhed'business
and. was the: only.freight forwarder :to operate -a’ full container-
losd ("FCL") Diwision. -The: DHX FCL Divisionoperated from 1994
to 2000. The FCL Division was disbanded by DHX due to the in-
.ability to offer competitive FCL rates to the shipping'public.
The initial-complaint-in.this proceeding was filed on or-
abdut October. 1,.1999. The cbmplaint was: directed at rate
actions and rules changes by defendants that:had,océunred.be-
tween July~1998 and:October:1999.. The :gravamen of the.complaint
as described by the:Board: was that:theudefendantsuhas;Tengagéd
in a variety .of unreasonable,.unfair.andudestructive;ppactices
to reduce. ar :eliminate the effectiveness .of ‘the competitive tools
that freight forwarders developed .in order to compete ﬁith steam-
ship lines in-the solicitation of full-container ‘business."”
(STB Order, Dec. 19, 2001, pg. 4).
On March 27, 2002 the Boardvdirected that DHX: file an
Amended. Complaint which contained greater detail as to the

alleged unreasonable,. unfair and destructive practices .and to
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identify rates which DHX considered to be unreasonable. On April
29;_2002_DHX‘fi1ed~an Amended Complaint‘whichvprovidedhgreater
~detail: and included-the.benefit of circumstances which- had. oc~-
cured  between:October 1999:and April 2002. 'Gonnt.III:of'the
" Amended :Complaint was :the subject. of: an.Order of:Dismissal in
_May'.2003. ThenpagﬁieS'condueted-discovery.reganding.the re-.
.maining;counts,ogqthe“ﬁmended Gomplain;,:Depositions of both
defendants' witnesses: and: DHX's witneéses.qccurredfin.July
2003. DHX filed:iés Opening. Statements af'the;egdpofractober»
2003 and defendan;ézfiled‘their Repif;Statementsvon'or about
December 23, 2003, |

‘The pleadingé and the discovery, as. addressed in-the
Opening and Reply Statements,. reveal a ;series ‘of basié.issues.
These issues are as follows -

‘(1) wWhether or not ?efendants,engag&d’in.partff~actionsA
which were:harmful to. (i) .the Hawaii-freight forward-
ers' ability (as a group) to offer FCL.rates and com-
pete for FCL business. in the Hawaii trade, and. (ii)
whether such: .actions-were. harmful to‘competitian in--
the FCL Hawaii market;and_therefore, nﬁlawfuL.pzactices
based  upon the prohibition.against destructive:competi-
tion coniained in the National Transportation Policy-
established by: ICCTA as applicable. to. carriers in the

non-contiguous: offshore trades.




(2)

(3)

(4)

(5

6.

Whether defendants. engaged in déceit in their represen-
tations: to -DHX that they did neot engagé‘in volume pric-
ing in the Hawaii trade. -Secondly, whether or not this‘
deceit was in furtherance of alleged anfi—competitive‘
actions by defendants to exclude:qr'deﬁrivevfreight*
fqrwarders.(as a group) of~the¢abi1ityutbuobﬁain;volume
pricing needed to complete for FCL busiﬁesé;

Whether defendants violated the tariff filing:require-
ments -of the ICCTA (§§13702).-Secondl§, wheﬁher or not
this filing violation was in furtheraﬁce of alleged
anti-competitive. actions by defendanté;to(exelude or
deprive freight forwarders (asva.grQup)‘forAhaving=
knowledge-of;and:theﬁefor demanding provision of
volume:pricing.in the FCL market in: the Hawaii trade.
Whether defendants .did.establish and maintain tariffs .
which were discriminatory and which. contained rate
structures which preciudednor;excluded~freight forward-
ers (as-a group) from obtaining access and usage of
tariff rates. which would have made ﬁotwarderé competi-
tive with defendants for:business in:the'FGh market. in
the Hawaii trade. |

Whether DHX was harmed by the aforementioned.activities
and if so, the extent and measure of -the. damages.
Secondly, whether’ the, ICCTA statute of iimitations
should be tolled based upondefendants'- fraud, de-

ceit and misrepresentations contained in their tariffs.
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SUMMARY OF REBUTTAL

_ Defendants do not dispute -the 'wast majority‘of the facts
contained‘in Complainant's Qpeﬁing*StatementSv("CQSW).&Dé£3n+§;
dants “aliso db.not dispute. the auﬁh&nticity,ahd accur:aqy-qf tﬁel
ﬁéétimony'of”théifkbwnﬁg witnesses during the July depoaitions.zy
Defendants:likewi§§ take;no;issué,with DHX's. .contentions regard-
.ing the events ofvduly 23, 1998.through 0ctober-l999m:Def%ndaﬁts
do not dispute the contents of :the exhibits attached to the de-

. position testimony of their witnesses. . | :

Defendants diépute and take issue of fact with the follow-
ing limited areasfof:DHX’S;directpcase-*(l).that,DHX'wasﬂput‘out
of the FCL'market to‘Hawaii,-(Zl the accurracy of. the contents
of Griggs Exhibit 14 (DHX.Lost Customers), (3) that DHX -suffer-
ed financial losses, including -lost pnofits, and (4).that as a
general proposition, forwarders are no longer able to compete
for FCL cargoes in‘ the: Hawaii tnadef Y

DefendantS»d§ raise severaiulegal'issueS'suchfas*whether
the Amended Complaint may related back.to the date qf.thé oxigina1
Complaint. Secondly, that their: actions which_ara.admittediyydis—

ctiminatory against forwarders .comnstitute wiolations-of ICCTA.

7 —
"DHX submitted the deposition testimony and exhlbits, which
testimony was given under:oath:in a manper the same as a
sworn verified statement, provuded by five (5) 1ndividuals
on July 8-11, 2003.at Oakland .Califernia and on.July . 28,
2003 at Long Beach, Callforn1a.‘The witidess testimony, whlch
is riddled .with. materlal statements. of fact, consists-of the-
stestimony of Mr. Daniel Downes, Mr. Charles Brown, Mr. David
Hoppes, Mr. Peter Wilsen and:Mr. Paul Stevens. The Board, in
its review of the depositions will :obtain: a much more c¢lear
understanding of.this proceeding. and defendants' motivations
in regard to the actions which are. the subject of this case.
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Thirdly, that the mislabelirig: of:tariff rates is-not unlawful: _
as shippers benefited. Fourth,ﬂthétx in so far“as‘MatsQn‘ié*con-
cerned, Matson's sample MOUs'(See Attachments A-1l-to-A-3to.COS)
Were’confidential.service contracts,under'§§14101(b), Csx;,on
-the other hand, simply denies that“&uch-MOUé.COnstimute viola=
tions of the“Boa;d&s tariff*regulatians and;éontxolling*statute.
.CSX,~in‘a’manner;;hconsistent-with,the;COS@Jcantendethat’the
failure to-pﬁblishﬁgnd file~th&wnﬂmes andM:ouuin35¢of~carriers
participating in;CSX‘s-jOintcratesiiﬁgactuallywa fconcurreneé"
.issue.whichrare;not.requinedkto'beffiledq Lastly, -that the-
rate increases ﬁakén\on rates. made available to freight.forward-
ers are within:the zonewof,rate.freedomg
A review of. the Reply Statements reflects that Defendants

spend subsnantigl portions:of their,pleadingSLrecoﬁnting the
original complaint, the Board's orders: the amended complaint
and the procedural-history. Neither defendant makes much effort
to address ‘the substance.of the COS nor the Verifiedetatements
. of the DHX witnesses.. The reason is:guite simply,-other than
‘to take issue With’Grigg&"Ex.pNo.glA;by:CSX;che“defendants
would be required to-dispute their:own documents,.records, -re-
ports, memoranda, e-mail:messages and.the 1ike.: The DHX .verifi-
ed statements .are supported: with documents which affirm what is
contained in:those statements.

_‘Defendants=do take issue with Mr.*bechterﬂs financial -
analysis and the question:of damages. ‘As. a review.;of the de--

fendants' contentions :show. they:have based their comtentions
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upon an'incdrtect;intérpretation, if not outright: misstatement,

'of the facts. Mr. Dechter has provided a Rebuttal: Verified

. Statememt in which he<addresses .the. cententions of defendants
regarding the factual .and legal issues that thﬁy:haverrai@éd.-
Mru.Dechter\expiainsﬁtham:the:defendants.improperiy énd:incor—
‘rectly included financial data. from other DHX Divisions. in order
to»reachvthé factual sconclusions they make. - ’

The: defendants likewise make:.a series. of "halfhfagt"
arguments which-are not based upon a-full :-statement of relevant

- fact to the-issue.. The legal arguments advanced.by:Matéonaare
"dated" rand' have no validity 'in ' the Post-ICCTA era. Matson
relies upon MOZOR CARRIER~P@LIGX¢precedent in oxder- to‘'argue:
that Matson has not:violated the tenets: of IQCIA.,Defeﬂdanté’

- arguments regarding.the "purpose"  to "attract FCL cargoes" is
‘not ‘consistent with Matsen documents nor :consistent. with the
pricing policies:of CSX asfdesénibed in-e-mail.messages. These
documents and messages are part-of the COS record.. As-will be
shown in detail in the Rebuttal.:Statement ofr Facts, the: INTENT
of defendants was to in:fact: render the freight ' forwarding -in-
dustry in :the ‘Hawaii market ‘unable-to compete: for FCL_cargaes.
The reason for this was that tboth defendants .were being:faced
with rate competition fram. the:forwarders. The'small and:medium.
size shippers.who were being required:to pay :"the full freight"
in IMatson and CSX"s 'open. tariffs', were moving FCL -busimess to

forwarders.é/
3/




10. \
'The evidence contained in the COS, which was not ‘disputed

by either defendant, reflects that these.smalliand medium size

shippers were able to:obtain tramsportation.at:rates that:were
-bel ow:. the defendants!- p.ublished*: rates.. Both .of
‘the..defendants- acknowledged- this price, conipeti,tion and CSX

" witnesses »'comp_la.%t?-ed_ about ‘having to: reduce rates to-meet the
price‘;completiti-on ‘prov’ide:d by the freight forwarders, not just
by DHX..

- The -defendant‘is.,v who are-U.S. .F.]:ag "Jones Act" carriers
have .the Hawaii 'tirfade* éor;thems.e.-lves-. There :is no:"aother"
vessel service.- Al'rl rcargoes.go on:.:either .a Matson:vessel: or
a CSX vessel. Wﬁat_ Mr.. David Hoppes started in: earnest:im: -
1994 had gotten out of hand in. the view of Matson. The docu~
ments reflected:. an intent-to (1) sstop this. forwarder:-price -
competition, (2) take the 'FCL: ecargoes "back' at their tariff
rates, -and -(3) establish a.rate ..s.;r.uctu_rev that ass_uf.ed.\Matson
that freight forwarder price competition. would:be either at:

a minimum .or-totally ~nugat-ery..'-.‘.~_.on~ ‘the .pther-hand, saw-
Mat,sbn"S‘ actions as a device .to imcrease revenue-as . well. as
impacting the . forwarders ability :to compete ffar;'FGL;bus;in-eﬂss-.
-In fact, it was the "policy" of Wil not to-afford forwarders
any means, .device -or "tools" to. enable a:forwarder to .compete
with CSX for FCL business:. .The -documents.also:go so far as
to identify that (1) SR in
order to obtain.FCL business, :and +(2) QMR
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- R SRR . Lastly, the;‘dbé—'
ments further show that'even. M

M‘ Simpljr put, not even .the -
- shippers ever truly Treceéived an -independent M

— without defendants engaging. in rate comparisons.

first.

The re;xéte actions. and rules changes imposed by: the defendants
in Ju-].»y. 1998 . to October 1999 were ant*i-competitrix}e «in. thedir in-
tent: and impact. Defendants:alse imposed. a-'s.e-ri'eé aof cpntz;‘inuing
‘rate increases in tariff -items "open" to. the. ﬁreigh‘rﬁ.fofwa"rders.
These rate increases, each year .since.February 1999, vhav\e worked
‘to continually increase the. forwarders' basic ocean‘.transporta-
tion costs. Obviously,:when.a basic-cost is .con-.t-iﬁu'a”lly increas-
i'ng,,.the«»“'-..-forwé“rders: are rendered -less and:less:able ito ofﬁéi a.
competitive rate: on FCL. cargoes. In fa.ct;.; Mr.: Bric¢® Burns, in

‘ his Verified' Statement, indicated. that DHX was.new. on a "tariff
cost plué"r basis when it came :to rate quotations: for FCL 'cargoes.

It is worthy to note that: while defendants keep. raising

. forwarder rates, they either NN o in-
creases asso.ciat-eddwi‘th- -Defendants actually raise .these
rates whern they perform-a general rate: increase (GRI) but  then
the: defendants reduce §J} associated rates to "F—
sometimes even lower. : :

MOUs. are essentially. the same as.-Loyalty Corntracts as
‘defined: under ‘the. Shipping . Act of 1984. 46 USC.Appx.§1702(13).
The I.C.C. identified such contracts as: "Exclusive: P.abroriage."
Agreements.: The I:.C.C. noted that such agreements were anti-

competitive and therefore unlawful as destructive practices.




Corrected - 2/6/2004

12.

Matson's argument is "we got caught,

. nOW'we'haveato:claiﬁ‘these.illegal agreements ‘are something else”.
Defendants:1lied to DHX abOutyvulume:pricing,%They would now

‘attempt to use the+ICCTA Statutei:of Limitations as a.Bar~totthe

amount. of daméges:claimedvbyEDHX..\As a matter of: law, fraud

and deceit.areﬁrecognizedwasiﬂtolling“-anywétatute~ei-1imitations.

'Here, the decedit .is -part-and parcel of'the original ongoing scheme

to exclude: and dény forwarders volume pricing. Remember, .volume.::

- rates, whith aremormally lower than the A.Q. single: container rate

could be "used": by a forwarder‘toAcompete.for.shipper‘business

on an FCL basis. DPefendants c¢learly will not tolerate any: form

~of price competition. Refusing'forwarders velume pricing and

jus;ifying,the~refu&a1uby claimihg:not~toAprevidewit, is a- way

of avoiding volume: pricing. Defendants may: net use their own

unlawful actions .as'a device-+to limit their liability.-
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REBUTTAL . STATEMENT OF FACTS

The re&gulation of the non-contiguous offshore trades has

been: vested in the Surface Transportatioen:Board on:an exclusive

4/

basis #ince September 30, 1996a— “The Board@ which superceded

: |
the Interstate Commerce Commission, ‘has -had . a limited -"history"
in regulation of the off-shore trades. Prior -to. ICCTA, the

iy

Interstate Commerce.Commi'ssion and the;Federalrﬂaritime Commis-

sion "shared" regulation. See,. The Interstate Commerce Commission

.and the,Federal.MéritimegGommiﬁsiqn.JOint?IGG/FMCsPoliqy State~

ment, 8§ I.C.C.2d. 243 (1991).2/-Thefinstant.proceeding does in-
volve fact matters which precede. STB jurisdiction. These facts
. are relevant and-essential, to the Board obtaining a full and
- complete grasp.of the scepe .of :and.understanding of. the legal

and  factual issues invelved. The Federal Maritime.Commission

%7 » |
“The STB has jurisdiction pursuant to 49 USC 10521L(a)(l). The
term "Noncontiguous Domestic Trade" is also:known. as the
"domestic offshore trade' and includes transportation origina-
ting in or destined toAlaska, Hawaii, or a territory.or pos-
session of the United: States.. This invelveswwater.carrier  ser-
vices to ‘Puerto Rico. and Guam:as well as between'Hawaii,» Guam
and Alaska. It is the custom and:practice.im this maritime in-
-~ dustry teo refer to speecific "trade lanes" by the:name of the
-island/point destination--i.e. "Hawaii Trdde", ."Alaska Trade",
"Puerto Rico'Trade" and "Guam Trade!. DHX . will use this termin-
. 0logy herein. Internatioonal ocean transportation remaimed-under
* . the Federal Maritime.Commission pursuant to.the .Shipping Act of
1984. S . ‘

5/ ‘
“This Policy Statement was the outgrowth.of a.pattern of abuse
of-the regulatory split of jurisdiction:by the carriers. E.g.
Puerto .Rico: Mariitime. Shipping Authority and PRMMI:-Trucking,
Inc.---Petition For Declaratory Order, 7 I.£.C.2d.:205 (1990),
and Hemisphere Navigation Co., Inc. v., Sea-Land Service, Inc.,
24 S.R.R.(Pike & Fischer) 1484 (ALJ 1988), and 25 S.R.R. 56

(FMC April 28, 1989). .. The Hemisphere case involved the exposure
of a sham intermodal tariff and is known .as.-"The €ase of the
Phantom Truck Line", 24 S.R.R. at 1484,
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has dealt with issues ﬁnvolving vessel operating ocean common
car¥iers ("VOCCs"™) aﬁd~Pnon-vesselnoperating ocean, common. car-
riers" ("NVOCCs"). for many yeans. -Domestic :freight forwarders
in the domestic .offshore trades comduct operations'thét,aré
‘the .same .as conducted as NVOCCs..
.In.arderibokproperly und&rstand the importance of: certain

facts inrthis proceeding, it: is-necessary. to have .ar*chronology
"of signifigant events.. Such: a chronology also works. to expose
the flaws.inTthe,defendants'»nesponsesﬂherein;x‘Deﬁen&an&s con-
trol the-.actual physical serwvices in:the Hawaii. trade. It is |
necessary to start from  the basic irrefutab1e,pointmthattALL
< cargo is transported by.defendants. = The net result is the .

. issue of "at what price?". . That is the cruxwof this case and
of the DHX complaint. Defendants by their actions: have worked
to crush freight forwarder price/rate. competition:fer FCL busi-
ness. ‘The verified statements of Elaine Griggs, Ralph‘Merolla
andiEric_BurnSﬂalso disclose. "how" the defendants,.through.their
‘ ‘manipulation of access to tﬁeir%vesseis via tariffs,snowwhave
obtained complete "control" oever:.the pricing.of;transﬁortation
“services:in;the:Havaiiftrddenx The exclusion of freight forvward-
ders from competitive rates, except to-thenexteﬂt_permi;téd-: z.
“rabe—By-ra;e"'andaéhipperbby—shippef hyideféndants is contrary
to the Natienal Transportation Policy -to encour&ge'price and

rate competition: in the doemestic offshore trades.
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Chronology: of. Signifigant Events

Sea-Land Service: replaces U.S. Lines as competttor=to
Matson Nav1gation in the Hawai1/Guam Trades

Sea~Land. utilizes: sales tactlc of 'cherry p1ck1ng of
lucrative. cargees, including. named. shipper rates, and
publishing "min-FAK". rates w1th one, for one container- ||

overflow -rule.

‘Matson in. response to losing bu81ness to Sea-Land

publishs. tariff: 2034 with the I.C.C. but does:not:
diseclose existence: of tariff- due .to fact that tariff

-has. ‘speeial! rates which are réstricted in access

and which.intermodal rates are:lower. than the port
rates 'in Matson s FMC. filed tariff-No. 14.

David Hoppes becomea So._CalLfornla Sales Manager
and.seeks out -help. from Bradley Dechter .to "teach™
him the market and 'how' DHX does business. )

N

Hoppes provides" Brad Dechter "Win-Win Proposal":
that shows-how DHX:. has been rating .cargoes on- a
per hundred:weight basisiwith overflows .and mixed
shipments. ‘Such information was 'taught' to Mr.
Hoppes :and was.- proprletary'to DHX.

Matson publishngixeduShipment Rules:'and revised
overflow. and 'shipment'‘definition provisions in

-tariff to gain business. from freight ferwarders.

Matson Mixed: Shipment Rule (VS Dechter Ex.. 10)
is every: forwarders "wish dist" as'the‘Rule con-
tains a-.list: of dtems much longer thamn- that ‘pro-
vided to. DHX (VS Dechter Ex. 3) -

DHX starts: Full-Container Load Division .as-a separate
operation in DHX.. - . .

All major frelght forwarders in Hawaii ‘trade ‘begin
to discontinue use of FAK rates. and begin to use the
DHX ratlng/declaratlon methodology.

Hoppes promoted to GeneraI‘Sales Manager at: "Home"
Office of Matson. Hoppes in ocean sales about 'l .year.
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Matson and Sea-Land engage-in rate competition in
Hawaii Trade with: ‘Sea-Land maintaining lower rates

.to reflect service issues.

Matson and- Sea- Land begin: a ;pattern of rate matchlng

;1n the Hawaii Trade.

‘Freight. Forwarders: move away:-from use of 'FAK rates

and use DHX rating metheds:to solicit::FCL business
from 'direct' shippers.

Freight Forwarders provide rate/price competition for

"FCL. shippers ‘in‘ the. Hdwaii Trade. .Such rates -are at

amounts less than the -tariff. rateSsofsMatson -and".Sea-~
Land. : . .

Matson and Sea-Land.Sales personnel: begin complaining
to carrier pricimng departments: about .freight forwarder -

- rate competition. for FCL cargoes from 'dlrect' shippers.

Matson and: Sea-Land: tariff-rates become. 'paper Tates'
and -defendants: losing FCL. customers to forwarders.

Forwarder rates are at approximately $200-$300 below
tariff rates of Matsen .and Sea-Land are. such rates
are offered by the forwarders to small/medium size
shippers that shipped- small quantities of FCL.con—
tainers/cargoes. '

“E“Ac1i‘

REDACTED

Matson publishs.:changes: to tariffs which eliminate
provisions used by forwarders.to.offer FCL rates to-
direct shippers -and. also increases rateés in.items

used by forwarders.in -LCL .business as well as overflow
rule container minimum rates/charges.
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Aﬁg.
1998 - Sea-Land Service- amends. tariffs to match Matson tariff
~changes from July 1998, -both carriers' tariffs effective

September '1998.

Aug. : ,
1998 ~ Sea-Land Service ‘takes a: commedity item by commodity
item rate increase which matchs Matson per hundred fl

rwelght increases. .

Oct.: y '
1999 --Both. Matson.-and Sea-Land file .7.5% increase in overflow
* vrule minimum - rates/charges, which when. combined-with
September 1998 inerease -equals 17.5% for each.carrier.

Feb. _ ‘ : -
2000 ~ General Rate- Increase in Open-tariff rates.

Feb. i
2001 ~ General Rate. Inecrease in open tariff rates.

Apr.
2002 - General Rate. Increase 1n open tarlff rates.

'B.»Complalnant's Openlng,Statements ("COS")

DHX, at the end of October.ZOQBaflled its Opening Statements.
The Statements were submitted by Mr. Dechter, President of DHX,
Mr. Ralph Merolla, Vice-'President of Marketing/Sales,: Mr. Eric
Sean Burns,za=Senior.Ratihg Ana1yst, Mr.: Paul Chun,. Assistant
? Controller of DHX,aand'Ms,fﬁiaine Griggs,“OQBap Pricing Manager
~fbrfDHX. Mr.»Debhter:provided a.detailed.factual hiSborylof_
how DHX.camé'toafile the arigindl complaintxaé‘wellxas the.
faotual circumstances sunrounding the.'defendants! rate:actiéns
and rules changes.. -Mr. .Merolla is responsible for the-operation
of DHX activities in Northerm California, Oregon and ‘Washington.
He became Vice President .of;"Marketing/Sales in 2000 and-he pro-
vided many factual details to DHX's sales and marketing efforts
with defendants--includingiwhat is involved in attempting to ob-
taining pricing from defendants:and the defendants.explanations

as to "why" they have refused forwarders volume pricing.
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‘Mr. Burms is_responsible for pricing DHX service and he
explained in: detail the”circumstanées surrounding‘thewlimita—
tions imposed by defendants in: access to' competitive. rates in
thelr tariffs. Mr. Burns likew1se provided. sample tariff matter
as well as rate summary:analysis. and.copies o0f- all the involved
-rules. Mr¢:Burnsaalso examined Sea-Land/CSX's .tariffs in otder
to identify;theaparticipating-carriers,fon thewstated "joint-

- rates".

‘Mr..:Ghun, in .conjunction with#MrQ“Dechter;iprovi&ed éu
cost analysis of the impact -of defendants' unreasonable practices.
 Mr. Chun determined an' average monthly.cost per container which
he provided in summary.form as:well:as identifying:‘the amount
ﬁhich DHX pays: because.-of defendants' tariff nestnictiqns.gThe
Schedules prepared bwar;;Ghuﬁ:included an analysis of wharfage
charges paid and.not absorbed by defendants. Wharfage in. the
Hawaii Trade. is a "pass—ﬁhmﬁugh" ofA3rd~party;mariné:teiminml
charges.-. Defendants do. net: pass through these charges wheni:
.iﬁvoicing "praprietaryishippefsﬁfbut impose these.charges on
‘tariff items used:by”freightuforwarders._Ihis merely increases
. fonwarder*baé&c;doets,‘Theiproprietgry shipper- rates are lower
than the. forwarder port rates even though:'most of the propriet-
arysshipper'rates.can'inciude.inlahd;trucking,.Mrgsﬁhnn,:hsing
vcommodities.items.identified:byﬁﬁr.-Burns;compared-"proporxional"
o. "port" rates and:also compared port rates. to "intermodal"
rates with the inland:trucking factor rémovedkno'even,out the

analysis.
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.Ms..Griggs, who is:Ocean Pricing Manager, described in de-
tail the impactiofﬂthe;July;lQQB and;Octobar~1999'tariffvchangesb
by.defendants. She is also charged.with the responsibility.-to
try to obtaLn ocean transportation-rates from .defendants., ‘She
provided a: descrlptlan of hOW’dafflcult it now ‘has ‘become: and
the;extent.tO‘whlchrDHXJls‘limited:in-thegrates that are made
available to'DHX by:the defendants. Ms.' Griggs provided copies
of the invelved tariff rules changee,"sample»rate‘ﬂtems,-as
well ‘as an analysis;of;thezincxeased‘posts4ﬁo:FCL:shi§pers~

. (Griggs, Ex. 16) that were ‘the result. of defendants actions
from July 1998 thréugh‘February“ZOQQj..Msr Griggs further. pro-
vided :a list:of FCL custsmers .lest to DHX. (Griggs, Ex. 14).

Defendants' witness deposition testimony andvexhibits
are part of DHX's Opening Statements.:. They contain many ad-
missions of-fact ‘as well as “ While the:.
Amended. Complaint toék-ncte;éf:ﬁpﬁarentidefwéts in:defendants’'
tariffs,-whét was not anticipated was that defendants would -
acknowlédge filing. port rates labéled as. "proportional rates"

. even though there was no through route or any other-carrier:

involved'-*m.f ‘Defendants also

'»disclosed the actual usage: of -MOUs and that. such decuments:

contained: terms and conditions of service which were not pub-

lished in defendants' ttariffs as required by.law. Thdy further
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Defendants take issue with the sufficienqy of»DHX¥s4proof
- and whether;of'not such«aetivitiesgcﬁnst&uute violatdons .of ICCTA.
fhejBoarﬂ's-Modﬁfied*Procedqtes_-— Part 1112:(49;CFR’i112452002
Ed.) provides tha; material allegations of faﬁt contained in |
verified statements, whiﬁh wauld,includenﬁhe*inWmlvédﬁdeposition
‘transcripts as "sworn -statements”, ...
"gw,willig;.considarestofhave.hdmﬁtted
the truth ...unless those allegations
ate specifically. challenged." 6/
DHX:haé preparea énd HaSrfiléﬂ with]thisvRebuttal“Sta;ement
~of Facts and Law'VCompLain&ntfs~Abs£ract;of Undisputed and Dis-
bubed Material Faéts"%whichwis.fuxther'idéntiﬁed'as “leume 3
of 3 of Compléinéhf‘s;Rebuttal:ﬁtatements;. This ‘Abstract::con~
tains, in sequential order, material“statemeﬂESﬂaf_fabt from
Complainant:'s  Opendmng: Statements . ("COS"). and “further identified
the source-point for each: fact..: A.review%will4éhow;that-defen—
dants do not dispute many .of:DHX's-COS fact ‘allegations. As
per Rule:1112.6 the facts identified as Undéontested -are now
considered to“be:admitted. as "truth".
Cmmplainant's Opening Statement has :documents included:
and identified;as-"Attachmentsﬂ.aThis<designation.was.tOnavoid
any confusion with the  Exhibit's attached to. DHX: witness Verified
Statements or the Exhibits attached to the .Sworm Depositions.

6/ v
49 CFR 1112.6 (2002 Ed.). Under the Board's Rules and prior

precedent, if a defendant fails to explain a material piece
of evidence or.fact:;, the. evidence becomes: "incentrovertible"
by the defendant. Wakefern:Food. Corporation v. Southwest:

- Freight Limes, Inc., 3 I.C.C.2d. 814, 821 (1987). The plain
“readding:of Matson's 1997 Study, June 16,.1998 Memorandum,
the Stevens. “Revenue Enhancement". Power :Point -Presentation
(Exhibits MNC#2, MNC-#3, MNC-#4) establish that it was:the
intent of Matson to damage .forwarders'! ability to compétes
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The exhibits for-each defendant ‘deposition were i&entifiedwby
defendant designation (“MNG“Hfor Matson and: "CSX"  for Sea~Land/
CSX Lines) “and sequentially numbered through out all of deien-‘
dant witness depositions. .The céntantSfof eacﬁ of ‘those ‘deposi-

~tion exhibits .amd the;testimonyuofﬁeachtmitnessiis like#isernow

:establiShed”as"correct. | »

C. DHX Rebuttaijto Defendants™Fagt Contentions

. .
The* defendants': Reply spend precious little ‘time and-space
. on the facts of this.case. Hafsonaﬁadeégome;contentions’but '
, actuaI1y"apenﬁ."2hparagraphs",ondits-neoﬁﬁation&qfuthe_maberial
facts. It is-netedthat Matson:and CSX take differing;pdsitions
regarding the question.of. the MOUs:. Both: defendants, make the same
contentions regarding the :PHX. financial records as. well as the
"discrimination case" defemse.. DHX has .examined the‘Matéanvre—‘
presentations and has'att&ehed.hereto,andaidenfifiedgES«Aﬁtachment
"D" the DHX Rebuttal to Matson's Reply: . Fact COntentions.l[
Defendant CSX.has submi£ted~the VerifiedsStatement’ofer.
"Daniel Downes. Mr. ‘Downes wés:alsohdépased'and;his deposition
testimony has been submitted to the Board for' review. I;,must
be acknowledged that -Mr..'Downes' Statement iS‘an:elégdnt-piece

of ‘sophistry. It is also-.filed with half-truths and incorrect

.1/ ; .

“For purposes of consisteney:PHX will continue the document
identification system used in the COS. Attachments-4, B,.and
C were attached to the COS. Accordingly,. documents: included
‘herewith will start with: "Attachment 'D'" and so ferth. :DHX
has also enclosed herewith.the.Statutes.and R&gulations -that
are involved in ‘this proceeding and. the Legislative Histories
for the invelved statutes and identified as such.: '
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N

assumptions of fact. Mr. Downes ingorrectly.deécribes the

: écdnemy of Hawaii as "stagnant". Likewise he fails tbﬂdis—~
close that Sea-Land scld:itﬁ.marine;terminal dpenations;and
facilities to Mearsk Limes in '1999. Mrc. Downes discussion of
the wharfgge and marihe.terminal.operationévofiCSX.Lines/'
Horizon Lines is¢m§3rleading and incorrect. Mr. Downes in-
_correctly contené;.that fméightvforwandgrs’have been in the
Hawaii Trade for'oply:15 years.: Freiéht ﬁqrwarding and NVOCC

.. typecdperations have been in the Hawgii ffadé for over 40 years.
Mr. Downes diseuSSésv the.factoxsﬂtﬁat CSX‘pu#pOrtedly uses to 4
making pricing"deéisions;“Mr..bownes,-asgwill be set forth ‘be-
low, has failed to disclose:the Sea-Land/GSX:pficing policies
regarding freight- forwarders. Mr. Downes nakes the contention
that -CSX declines volume pricing te freightvfdrwar&ers because
CSX does not want to be perceived.as playing 'favorites'., This
is pure nonsense. While Mr. Bownes contends that Sea~Land/CSX
was concerned about "rate . erosion® a_comparisbn of Fevenue perv
:box paid by forwarders such-.as DHX-reflected that fofwarders
-paid "MORE" not less than a.typical proprietary shipper. How
.can you have -'erosion’'::when.the level of reverue -is higher

than the rates freely established -by. CSX/Sea-Land/Horizon
'undér Memorandums of:Understanding? in:addifion,to all of the
above, Mr. Downes improperly implies the overflow containers
‘are partial loads and are "lighter" than "lead containers".

_ Mr. Downes, in an e-mail, notes.there is mo such weight issue

or requirement in :-the CSX/Sea-Land Overflow Rule.




Corrected - 2/6/2004

28.

PPN CSX has refused to provide the same
accommodation to DHX or any other forwarder. CSX has generally
denied the scope of the impact of the rates and rules changes
from July 1998 to October 1999. Matson has attempted to invoke
the protections of the Zone of Rate Freedom.. Attached hereto !
and identified as Attachment "L" are copies of Downes/Brown
exhibits which reflect the size of the involved increases.
This figures are consistent with the dollar sums contained
in Mr. Dechter's VS Statement, Ex. #2 aS‘ﬁell'as consistent with
the rate increase analysis contained in Griggs Exhibit #16.

D. The Defendants had a coordinated "strategy"

address forwarder price competltlon,for FCL
direct shipper: business

Each carriér defendant has a strategy to deal with the issue
of freight forwarder price/rate competition in the Full-Container

Load Business.

“.M&“-“ REDACTED

to Complainant's ‘Abstract (Volume 3 of 3 to Complainant's Rebut-
tal Statements) wherein the document is abstracted in detail.
Matson was out to not only put forwarders out of business but

to keep them out of the FCL market.
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CSX, on the other hand, was not so open about its forwérder
strategies. A review of e-mails (some W in all) produced
by defendant reflects the documents contained in Attachment H AND
the documents contained in Attachment "N" hereto (deposition ex-
hibits CSX~-#47 and CSX~#60). The strategy of CSX was simply to |

keep forwarders in the LCL market and keep forwarders OUT of the
, "'v‘\‘ "

FCL market. The e-mail contained in CSX~#60 states ~

|

revenue per box from forwarders

noted that. they (CSX) should mot

give DHX 'another tool' to "go after full load freight". In

fact, Mr. Brown called this QI NNNNNLy This same Jl}
- Gy found. in CSX-#47 where in it is noted that (g

g
e
“ The defendants overlapped in their approach
to pricing with forwarders. It is simple--a volume price to a
forwarder would enable the forwarder to "sell" a spot or slot
on either defendants' vessels at a price "other. than" the price
that defendants had decided to establish for a single container
shipment. Defendants' actions are about keeping prices as high

as possible. In the Guam Rate case (FMC Docket No. 89-26 and
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_now STB Docket WCC-101) the defendants were -found to have ob-
tained excessive profits. There is no reason to believe that
the same situation does not exist in Hawaii based upon the com-
monality of circumstances and the commonaiity of the defendant |
participants.

In addition. to the above, both defendants used :"ownership
interest" festri%%ionS'in their tariffs as a means of.preventing
the usage of rate items by freight fofwardefs. -Attached hereto
and identified as'Attachmentx"O" is an ad&itional“copf of Downes
deposition exhibit CSX-#39 o ——

e
e S—
S
O Complainant has also included in the

Attachment an extra copy of Downes deposition exhibit CSX-#37.

That document shows that (TSI -
“of a rate item that was published to

apply from Rancho Dominguez, California. DHX has it offices and
terminal at that same location. There is no doubt that CSX is
not "soliciting" business with such restrictions but is actively
using such restrictions for anti-competitiwve and .exclusory rea-
sons.

In so far as Matson is concerned, they also claim that the
use of these non-transportation restrictions are to "attract"

cargoes of the named shippers. This is also not correct. DHX
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has included in Attachment "P" a copy of an ~
S ST
item. The reason given was NuEeEyERIERRRR

~. 'Matson, like CSX, -utilizes these .non-transportation

restrictions as part and parcel -of its unreasonable and destruc~
tive practices tactics against the freight'forwarding”industry
to Hawaii. 4 ‘

E. .CSX/Horizén Arguments Involving. the Use:

of SBIs by DHX is premised upon a mistake by
Defendant: Regarding Retentiom of Information

Defendant CSX spends a great deal of effort contending
that the continued existence of certain customer names in the
DHX customer Special Billing Instructions data base means that
these entities are curremnt active customers. CSX then contends
that Griggs Ex. 14 (List. of Lost FCL Customers) is erroneous.
CSX relied in part upon the deposition-testimony.of Mr. Ralph
Merolla. While Mr., Dechter has responded to and has:explained
how this SBI system was set up and works, it appears that the
defendant may not have recognized that Mr. Merolla clarified
his deposition testimony in his Errata Sheet. CSX, quotes Mr.
Merolla at pages 82-83 of the CSX Reply, citing Merolla deposi-
tion transcript pages 117.22 to 118.11. Attached hereto and in-
cluded in Attachment "Q" is the cover letter and Errata Sheet
for Mr. Merolla provided. to counsel for both Defendants on

October 7, 2003. CSX discussion and arguments are based upon
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mistake of fact by defendant.

F. Defendants Have Not Articulated Their Real
Motives For The Rules Changes And The Rate
Actions Taken by Defendants in 1998-1999

Defendant Matson appears to believe that telling "half-
a-tale" will pass for the compete truth. CSX, on the other
hand, at least hagbthe awareness of the signifigance of the

issues thié proceéding has raised. The .Board has limited ex-
perience with water carrier proceedings as compared to the 70
years of experiencé of the Federal Maritime Commisgsion. It is
interesting that Matson freely admité that it is discriminating
-against freiglit forwarders through its tariffs. Matson's blunt
response is "we are no longer- prohibited from doing so". It

is the position of DHX that Matson merely misapprehends control-
ing law.

As noted above, ALL cargoes, LCL and FCL containers‘are
transported aboard defendants' vessels. Defendants have pub-
lished some of their rates and :terms of. service. Defendants
appear to have pushed these rates to a level of "what the mar-
ket will bear" and then take periodic incremental increases in
those areas of "least resistance"”. Such-areas involve shippers
and members of the public with:little or no economic leverage--
i.e. the small and medium size shippers as well as less-than-
containerload shippers  that use the services.of freight forwarders.

' Defendants blatantly acted to damage the ability df~freight
forwarders, as a group, to offer FCL services at rates that are

"other than" defendants "established" rates. The elimination of
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the tariff provisions used by freight forwarders had a two-fold
effect. First, it reduced the level of competition in the FCL
market. Secondly, and more importantly, these'actionsﬂcréated
an. 'automatic' rate increase for the defendants .through the
elimination of the "freight forwarders' rates" which were
admittedly;"belcy“.defendants tariff rates. It must be pointed
out that these "Egrwarder FCL rates"” were beneficial to. the
shipping public by making transportation leés costly and by
maintaining a "market of cempetitive ratés" for ocean transport-
ation services. that was. populated b§ more than just Matson and
CSX. Defendants actions in July 1998 through October 1999 have
been admitted by defendants,to be primarily for the purpose of
eliﬁinating:the forwarder rates/pricing and enabling Matson and
CSX to "regain" control of all ocean: rate. pricing in the Hawaii
Trade.

The deposition testimony of the employees of defendants
plainly stated. the purpose to both eliminate competition and
to obtain control of market.pricing. Both' "goals".are contrary
to the basic tenants of competition under virtually all State
and federal regulatory statutes to address commercial enterprise
in interstate commerce. The below quotations are. contained in
Complainant's Abstract (Volume 3 of 3) but are restated here

for the convenience of the Board.

David Hoppes -: Excerpts

Dep.Tr. 44, lines 21-23
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The above discussions make it clear-that what the defendants
sought to do was to eliminate the forwarders market based prices
as established by free competition, and re-establish the defend-
ants unilateral tariff rates as the "market".rates, Defendants
when confronted with a competitive situation had the 'choice to I
either (1) reduce their rates and fairly compete, or.(2) take
"any action,necess;;y‘to "eliminate" the competition.: Since all
cargoes have to be transported on defehdants'.vessels, the de--
fendants opted for the maximization. of revenues/profits and
chose the unlawful action of implemehting tariff changes that
‘eliminated the freight forwarders ability to offer competitive
rates and service“to-FCL shippers.

+ ARGUMENT
Defendants submit lengthy Reply pleadings which do not
really contain appropriate responses to the DHX COS. DHX has
articulated the issues that DHX perceives to be involved in
this proceeding. See, pages 5~6 infrac.
I. THE AMENDED COMPLAINT EXPANDS UPON THE - BASIC

AVERMENT OF THE ORIGINAL COMPLAINT TO THE

BOARD AND PROVIDES GREATER DETAIL TO THE

DEFENDANTS ACTIONS.:

. Defendants spend a .great deal of time discussing the
Amended Complaint. The. Amended Complaint incorporated the
original complaint by reference to the extent not inconsistent.
The ireny is that the .time between the original filing and the
date of the Amended. Complaint permitted the full force of de-

fendants' actions to be discerned. It is also important to

note that the COS did not pursue all claims in the Amended
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Complaint as some matters were subsumed withimilarger issues.
The discovery. developed the fact that defendants' tariffs con-
tained more than minor errors regarding participating carriers
and absence of necessary routings. The discovery determined thaf
defendants. have made intentional incorrectifilings- These are
misrpresentations to ‘the public as well as to the Board and to
DHX. Furtﬂer, fﬁé existence of MOUs did not become. known to
DHX until sometime in 2001 when Mr. Tom Good told Mr.. Dechter
about those activities/agreements. 1

The Orders of the Board, between December 2001 and the
present recognizé this case as a destructive practices and
unreasonable practices case. The counts I,ahd.II as to Matson
are subsumed into the larger unreasonablg practices claims
as contained in counts IV, V,. VII, VIII and IX. As to Sea-
Land, count I was subsumed into the unreasonable practice
claims in counts III, V, and VI. Count V dis unreasonable
not only as a tariff publishing-violatioh,,but‘by reason
that the rates were intentionally misrepresented.

DHX presented its Opening Statement in which-it sought
damages for lost profits, unequal absorption of 3rd party
wharfages as well as damages. for the exclusionary tariff
non~-transportation restrictions. Further, on alternative
grounds, that damages be awarded on grounds ‘that the tariff
limitations were unlawful -and therefore unenforceable. The
result was duplication of rates which must be construed

against defendants and to which DHX is entitled to the benefit

of the lower rate.
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DHX also seeks damages for the mis-representation regard-
ing the availability of volume pricing. Such damages would be
as if DHX had been able tb obtain the same rates as the sample
shippers. Mr. Chun's exhibits and schedules provide the basis
for these damages/amounts. Defendants may not avoid -these
damage claims and they have not denied that they were not honest
'with DHX p',ersonn;‘:'ly. Lastly, the.‘“ are also
a basis for award of damages in that the failure to fiie was
part of the scheme to keep the knowledge of the existence of
volume pricing secret--a level of "deny-ability". ‘

Defendants have missed the point that the Board has enter-
tained two other similar complaints.. See Doéket WCC~101. and
WCC-104.  In Docket WCC-101 defendants "rate .structure” is
under review. in Docket WCC-104, the defendant's rate structure
was also under review as "predatory” or less-than-cost. The
same situation exists in this case. The complaint. is that the
defendants rate structures as anti-competitive and exclude
freight forwarders from competition for FCL cargoes in the
Hawaii Trade. The ICCTA does not- contain a definition of "un-
reasonable practice”. The I.C.C. and Board has noted that
under such circumstances, the evaluation of whether or not
a 'practice' is lawful. or ‘unlawful is measured by ité impact.
The impact in this case is. anti-competitive as .it has damaged
competition. The National Transportation Policy-which ICCTA
established for the domestic offshore trades, carries forward

the language from the original NTP in 1940. Destructive compet-—




40.

ition can have many facets depending upon the mode of transpérta-
tion involved and the economic environment. In the dupolistic
environment that exists to Hawaii, elimination of price. competi-
tion would be contrary to the stated Policies and therefore is
unreasonable and unlawful.

Defendants have been on notice of the facts asserted in
‘the Amended Compi;int and have had the ability to answer and
meet the consolidated claims as contained,in the COS. They
have been afforded Notice and Due Process which is all that is
required by the APA. It is a point that while defendanté may
.claim they did not "understand" the claims,.the STB did and
defendants partiéipated fully: in discovery and have litigated
this issues that have been raised. Any form .of objection. that
might have existed has been waived by participation and litiga-
tion.

I1I. DEFENDANTS TARIFF ACTIONS IN 1998

~DAMAGED COMPETITION IN THE FCL
MARKET AND WERE UNLAWFUL AS A
DESTRUECTIVE COMPETITIVE PRACTICE.

Defendants, based updn the documents and the testimony,
freely admit that they "did what' they did". Their defense is
‘that discrimination is mot unlawful. Section 13701(a) pro-
hibits unreasonable. practices. The caselaw makes it clear
that when an action is damaging to the ability of a mode of

fransportation to compete, it is destructive competition.
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The court in Barrett Mobile Home Transport v. U.S., 381 F.Supp.

1317, 1330n.33 (D. MN. 1973) defined destructive competition
under the IC Act as competition which "would tend not only
to damage but to destroy competition". The.ICCTA now has a
specific policy for the offshore trades, in addition to the
General Policies which guarantee competition. Section 13101(a)
(4) states h
"(4) in overseeing transportation by
water carrier, to encourage and promote
service and price competition in.the
non-contiguous domestic‘trade.“

DHX referred the Board the Great Lakes Ship Owners decision

(CO0S, page 5) wheiein it was noted that exclusive patronage
contracts (whichi:are the same types of contract arrangements
as the MOUs in this proceeding.and Loyalty Contracts) were
held to be unlawful. Defendants merely stated that this pre-
cednet is out of date. Defendants have not read the law.

The I.C.C. in Grain by Rent-A-Train, IFA Territory, 339 I.C.C.

579, 590 (1971) explained that the Great Lakes deqision was
based dpon the fact that the defendant railroads “"engaged

in destructive competition by unlawfully depriving the other
modes of transportation of ‘the ability and opportunity to
compete”. Id. There has been no change in the language in

the General National Transportation Polic¢ies that would render
the I.C.C.'s interpretation no longer valid. In fact, in D&H

Railway Unilateral Joint Rate Cancellation, 2 I.C.C.2d. 631,

637 (1986) the I.C.C. held that when Congress adoptes a new
law that incorporates prior law, Congress is presumed to be

aware of and adopt those interpretations.
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Defendants have sought to avoid this issue by claiming that
this complaint proceeding dis simply that of individual discrimina-
tion. Defendants can see the forest for the trees. DHX, which ig
a member of the injured group, is the plaintiff but is permitted'
to advance the claim of destructive competition. The. error of
defendant Matson is .clear by their reliance upon Rates For A

Named Shipﬁer, 367 .I.C.C. 959 (1984) and upon Investigation

of Motor Carrier Cpollective Practices, 7 I.C.C.2d. 388 (1991).

IN the 1991 decisipn,,the I.C.C. noted that the Named Shipper

decision was based the National Trnsportation Policy that existed
and applied to mogor*carriers--49 U.S.C.§§10101(a)(2)(B), see,

7 I.C.C. 2d at 428, note 143-144. A review of that: policy sta-
tue shows that it applies today only .to motor carriers; 49 U.S.C.
13101(a)(2)(D)(2002 Supp.). Defendant has failed to recognize
that prior to ICCTA, the I.C.C. had no direct jurisdiction and
under the Rivers Act, 49 U.S.C. §§10703 (1978 Supp.) the F.M.C.
water carrier (which both defendants were) was regulated as if

it were the same mode of transportation as its I.C.C. regulated

connecting carrier. See, 49 U.S.C. 10703(a)(4)(D) (1978.Supp.,

92 Stat. 1373), as applied by the I.C.C. in Pacific Progress

Shippers Association v. Totem Ocean Trailer Express, ICC Docket

MC-C-30068, (EC) decided March 14, 1988, and on petition, June
23, 1988 (EC). Defendants actions are not consistent with the
"New" Transportation:Policies contained in ICCTA and made
applicable to these water carriers. DHX has also attached

and included in Statutes and Regulations the Legislative

History to the involved Statutes. It is of note that the
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Congressional Reports identify "price watching" as an anti-
competitive practice as well as pointing out that the Board is
to disqourage such practices.

Défendants are shown to have included non-transportation
factors as restrictions in their tariff. publications. The re-
cord shows the purpose is not what defendants -contend. These
restrictions aréuﬁart and parcel . .of the scheme of anti-com-
petive exclusion. As such, they should be held unenforceable
and DHX must be afforded the benefit of thé~lowest avéilable

rate.
III. DEFENDANTS CLEARLY DECEIVED‘DHX AND
THE PUBLIC AS TO THE AVAILABILITY OF
VOLUME PRICING. IN HAWAII TRADE.
Matson now claims~fhe Memorandums of Understandings are
confidential contracts under section 14101(b). CSX simply
says it files all rates.. The underlying statute requires of
all rates, charges and privileges given. 49 U.S.C. 13702(b)(2).
The statute authorizes the Board to preséribe'specific informa-
tion to be identified in the tariffs.. More importantly,. this
statute specifically requires the identification of all "car~
riers" that are parties to tariffs. §§13702(2)(A).  CSX has
admittedly and plainly failed to comform its filings and pur-
ported "joint rates" ‘to section 13702(b)(2)(A).. The Board
at 49 CFR 1312.3(a) requires carriers to publish all rates
and "service terms". Service terms are defined at 1312.1 to
include all rules and practices that affect the rates and the

level of service. None of the sample MQUs conform to the

requirements. of §§14101(b) and may not be considered under
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that statute.

REDACTED
‘CSX's dis-
cussion of concurrences is not germaine to the issue. A re-
view of the Abstract (see also~COS, Attachment B) will show

‘that all defendants' witnesses admit that not all terms of

service are published. Defendants have no. excuse for this

and "benefit” of the shipper. does not work. This failure to
file was consistent with the: scheme of deceit regarding volume
pricing. Absent publiciknowledge of such pricing, .it made it
easy for the defendants to 1lie About,it. Denial enabled the
defendants to refuse forwarder requests.

The subject Memorandums are reflective of Loyalty Con-
tracts under: the Shipping Act of 1984. 46 Appx. U.S5.C. 1702
(13) (2002 supp.) These are .enforceable agreements. In fact no
one associated with either defendant denied the effect that the
shipper would provide the guaranteed freight cargoes. Defen-
dant CSx is well aware that lies to the public are. a form of

unreasonable practice. See, Mar-Mol and. CopyCorp v. :Sea-Land

Service, Inc. FMC Docket 95-11 (FMC June 5, 1997), 27 S.R.R.

(Pike & Fischer) 1085. In Mar-Mol the defendant misrepresented
the applicability of a tax. Defendant collected the tax from

its customer shippers and then KEPT the money.
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IV. DEFENDANTS ENGAGED IN SEVERAL FORMS OF
MISREPRESENTATION IN THEIR TARIFFS AND
TO THE PUBLIC REGARDING THE NATURE OF
RATES AND SERVICES.,

The discovery in this proceeding revealed that both. defendants
were misrepresenting port rates as protportional rates. They haqe
acknowledged that the proportional rates were:not the result of
any through transgportation agreement. and arrangement with another
carrier. They have admitted the rates were published as a matter
of customer convenience. The CSX tariff Rule, Rule 800 of SEAU
468, CSX1 468 states that the proportional rates are to

"...apply only on shipments having a prior

or subsequent movement by an STB certified

motor carrier".. : '
Shippers are not STB certified motor carriers.  DHX, in its
Opening Statements pointed out that propértional rates are
part of a through route. - Defendants, again by mis-represent-

ing these rates have been able to deny access by DHX ‘and the

public. In Wisconsin Cent. Ry Co., v..United States, 169 Fed.

76, 79 (1909) the court ﬁeld that proportional rates that were
not associated with‘any joint tariff, routing or arrangement
with another carrier were "inaccurate" in designation. It is
again an unreasdnable practice to engage ‘in deceit in any

tariff filing. Cf. Mar-Mol and CopyCorp v.. Sea-Land Service,

Supra. Further, CSX' joint rates are not joint rates. They do
not have participating or connecting carriage. The I.C.C. in

ICC Docket No. 41573, Anacomp, Inc.--Petition For Declaratory

Order (EC) July 31, 1995, dsecribed a joint rate service as
involving a joint holding out of service by carriers that

were "acting as joint venturers". None of Sea-Land's joint
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rateé come remotely close to this requirement. Mr. Dechter in
his Rebuttal Verified Statement address the issue of the alleged
concurrence and negotiations for local drayage rates.

V. DEFENDANTS HAVE ESTABLISHED AND DO MAINTAIN

TARIFF RATE STRUCTURES. THAT. PRECLUDE ACCESS
TO COMPETITIVE MARKET RATES BY FORWARDERS.

" Defendants conteﬁd that forwarders are still able ﬁo
compete»fdr FCLgfreight. It is noted that the defendants can
not and did not specifically dispute Mr. Burn's Exhibit 13
which contained a list:of commodity,items'and the rates that
DHX has to pay. A comparisom of those rates shows that they
are much higher #han the restricted rates. DHX has attached
hereto and identified as Attachment "R" an.review of the rates
available to forwarders under Matson's port Tariff 14-F and
the comparable "door rate" under Matson's 2034-E as of May
2002, The forwarder rates are cléarly higher.  Attached hereto
and identified as.Attachment "S" is a comparison of the rates
that defendants have agreed. to.under their MOUs.and the "base
ocen freight costs" from Mr. Chun's Average Monthly Container
Cost. Again, DHX and therefore all forwardérs are paying much
more than the proprietary shippers :and based upon cost alone,
forwarders can not compete. Neither defendant contested any
of the rate increase analysis done by Mr. Burns and contained
in Burns Ex. 10, 11, 8-A, or Ex., 13.

Both Mr. Dechter and Ms. Griggs provided studies of the
cost increases to individual shippers that had been using
forwarder rates. See, VS Dechter, pg 24 of 36, Ex. #2, pg. 7.

Griggs, Ex. 16. These are ample proof of the uncompetitive
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nature of the forwarder allocated rates under defendants' tariffs.
It is alleged that the defendants' overflow container rates pro-
vide a discount rate. This is not correct. Attached hereto and
identified as Attachment "T" is a listing of the Overflow rateé
obtained from Griggs, Ex. 8. A comparison of these rates with
the MOU rates in égtachment "S" reveals that these Ove:flow
Rates are higher. Again, lack of competitive pricing will keep
forwarders out of the FCL market.

VI. DHX HAS SUSTAINED IT PROOF OF DAMAGES

AND IN ANY EVENT, THE STATUTE OF LIMIT-

ATIONS MUST BE TOLLED DUE TO CARRIER
MISCONDUCT.

The Statement. of Mr. Dechter clearly describe and provide
the required.detail for lost profits claims. Mr. Chun has also
provided the necessary detail. The Board may aware Lost Profits
and a complaint only need show the financial information is
representative. A four year pre-violation analysis is suffic-

ient. Cf. Lousiana Railcar :v. Missouri Pacific Railroad, 5

I.C.C.2d. 542, 548-549 (1989). Defendants lied to DHX and
filed misrepresentations in their tariffs. This constitutes

fraud. The court.in Riddell v. Riddell Washington Corp., pro-

vided an extensive discussion of circumstances which toll all
federal statutes of. limitations, Cf.. 866 F.2d. 1480, 1489-

1495 (D.C. Cir. 1989). In addition, amendments generally
"relate back to the original .complaint" and. should be permitted

in this case, again based upon defendant$' misconduct.
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CONCLUSION

Wherefore, in  .comsideration of the above and foregoing,
it is hereby respectfully requested that the Board grant DHX
the relief sought, enter an award of damaggs as stated in
Complainant's Opening Statements, and for such other and
further reiief-égythe Board deems just and proper in the

circumstances.

Dated - 3 February 2004

Respectfully submitted,

RICK A. RUDE, Esq.
Suite 103

207 Park Avenue

Falls Church, VA. 22046
(703) 536-3063 Tele.
(703) 536-4841 Fax.

_ Counsel For Complainant
DHX, ' INC.

Certificate Of Service

I hereby certify that a copy of this document has been
served by first class mail, postage prepaid, upon all parties
of record in this proceeding.

Dated this 3rd day of February 2004.
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PART B——-MOTOR CARRIERS, WATER CARRIERS, BROKERS,
AND FREIGHT FORWARDERS

CHAPTER 131—GENERAL PROVISIONS

Sec.
13101. Trans tio:
13102. Deﬁnim " palicy.

13103. Remedies as cumulative.

§13101. Transportation policy

(a) IN GENERAL.—To ensure the development, coordination,
and preservation of a transportation system t meets the trans-
portation needs of the United States, including the United States
Postal Service and national defense, it is the policy of the United
States Government to oversee the modes of transportation and—

(1) in overseeing those modes—

(A) to recoigmze and preserve the inherent adva.ntage
of each mode of transportation;

(B) to promote safe, adequate, economical, and effi-
cient transportation;

(C) to encourage sound economic conditions in trans-
portation, including sound -economic conditions among car-
riers;

(D) to encourage the establishment and maintenance
of reasonable rates for transportation, without unreason-
able discrimination or unfair or- destrucnve oompeubwe
practices;

(E) to cooperate mth each State and the aﬂic:als of
each State on tranisportation matters; an

- (F) to encourage fair wages and workmg condlhons in

the transportahon industry;"
(2) in overseeing transportatlon by motor camer, ‘to pro-
mote compehtlve a.nd efﬁment transportat:on services in order

(A) encourage fair compehtxon, and reasonable rates
for transportation by motor carriers of property;

(B) promote efficiency inthe motor carrier transpor-
tation system and to require fair and expedltlous decisions
when req

(C) meet the needs of sluppers, receivers, pasaengers,
and consumers;

1)) allow a variety of quality and price options to meet
changing market demands and the diverse requirements of
the s ipping and traveling public

) allow the most produchve use of equipment and
energy resources;
rg) enable efficient and well-managed carriers to earn
adequate profits, attract capital, and maintain fair wages
and working conditions;

(G) pronde and maintain service to small communities
and small shippers and intrastate bus' services;

(H)provide and maintain commuter bus operations;

(I) improve and maintain a sound, safe, and competi-
tive privately owned motor carrier system :

(J) promote greater participation by minorities in the
motor carrier system;

X promote intermodal trans rt.ahon,

(3) in overseeing transportation by motor carrier of pas-
sengers—

(A) to cooperate with the States on transportation
matters for the purpose of encouraging the States to exer-
cise intrastate regulatory jurisdiction in accordance with
the objectives of this part;

(B) to provide Federal procedures which ensure that
intrastate regulation is exercised in accordance with this
part; and

(C) to ensure that Federal reform initiatives enacted
by section 31138 and the Bus Regulatory Reform Act of
1982 are not nullified by State regulatory actions; and

(4) in overseeing transportahon by water : carrier, to en-
courage and promote service and pnce competmon m the non-
.. contiguous domestic:trade. . -
(b) ADMINISTRATION To CARRY OUT Poucy —-Tlus part shall be
administered and enforced ‘to carry out the policy of this section
and to pmmote the pubhc interest. ;
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(2) THROUGH ROUTES AND DIVISIONS OF JOINT RATES.—
Through routes and divisions of joint rates for such transpor-
tation or service must be reasonable. '

(b) PRESCRIPTION BY BOARD FOR VIOLATIONS.—When the Board
finds it necessary to stop or prevent a viclation of subsection (a),
the Board shall prescribe the rate, classification, rule, practice,
through route, or division of joint rates to be applied for such
transportation or service. . .

(c) FILING OF COMPLAINT.—A complaint that a rate, classifica-
tion, rule, or practice in noncontiguous domestic trade violates sub-
section (a) may be filed with the Board. : )

" (d) ZONE OF REASONABLENESS.—

(1) IN GENERAL.—For purposes of this section, a rate or di-
vision of a motor carrier for service.in noncontiguous domestic
trade or water carrier for port-to-port service in that trade is
reasonable if the aggregate of increases and decreases in any
such rate or division is not more than 7.5 percent above, or
more than 10 percent below, the rate or division in effect 1
year before the effective date of the proposed rate or division.

(2) ADJUSTMENTS TO THE ZONE.—The percentage specified
in paragraph (1) shall be increased or decreased, as the case
may be, by the percentage change in the Producers Price
Index, as published by the Department of Labor, that has oc-
curred during the most recent 1-year period before the date the
rate or division in question first took effect. o

(3) DETERMINATIONS: AFTER COMPLAINT.—The Board shall
determine whether any rate or division of a carrier or service
in noncontiguous domestic trade which is not within the range
described in paragraph (1) is reasonable if a complaint is filed
under subsection (c) or section 13702(b)(6).

(4) REPARATIONS.—Upon a finding of violation of sub-
section (a), the Board shall award reparations to the complain-
ing shipper or shippers in an amount equal to &ll sums as-
sessed and. collecteg that exceed the determined reasonable
rate, division, rate structure, or tariff. Upon complaint from
any governmental agency or authority and upon a ﬁndit;s or
violation of subsection (a), the Board shall make such orders
as are just and shall require the carrier to return, to the extent
practicable, to shippers all amounts plus interest, which the
Board finds to have been assessed and collected in violation of
subsection (a). .

§13702. Tariff requirement for certain transportation

(a) IN GENERAL.—Except when providing transportation for
charitable purposes without charge, a carrier subject to jurisdiction
under chapter 135 may provide transportation or service that is—

(1) in noncontiguous domestic trade, except with regard to
bulk cargo, forest products, recycled metal scrap, waste paper,
and paper waste; or . ‘

(2) for movement of household goods;

only if the rate for such transportation or service is contained in
a tariff that is in effect under this section. The carrier may not
charge or receive a different compensation for the transportation or
service than the rate specified in the tariff, whether by returning
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a part of that rate to a person, giving a person a privilege, allowing
the use of a facility that affects the value of that transgortatxon or
service, or another device. A rate contained in a tariff shall be stat-
ed in money of the United States.

(b) TARIFF REQUIREMENTS FOR NONCONTIGUOUS DOMEST!C

(1) FILING.—A carrier providing trans ortation or service
descr‘xbed in subsection (a}(1) shall publish and file with the
Board tariffs containing the rates established for such trans-
portation or service. The carriers shall k:le]p such tariffs avail-
able for public inspection. The Board shall prescribe the form
and manner of publishing, filing, and keeping tariffs available
for pubhc inspection under this subsection.

(2) CoNTENTS.—The Board may prescribe any specific in-
formation and charges to be identified in a tanff ut at a min-
imum tariffs must identi plainly—

(A) the carriers that are parties to it;
(B) the placea between which property w1l1 be trans-

po
- (C) terminal charges if a carrier provides transpor-
tation or service subject to Junsd:ctmn under subcliapter

111 of chapter 135;

(D) pnvﬂeges given and facilities allowed; and
(E) any rules that change, affect, or determine any
part of the published rate.

(3) INLAND DIVISIONS.—A carrier providing transportation
or service described in subsection (a)(1) under a joint rate for
a through movement shall not be required to state separately
or otherwise reveal in tariff filings the inland divisions of that
through rate.

(4) TIME-VOLUME RATES.—Rates in tariffs filed under this
subsection may vary with the volume of cargo offered over a
specified period of time.

(5) CHANGES.—The Board may permlt. carriers to change
rates; classifications, rules, and practices without ﬁlmg com-

plete 'tariffs under this subsection that cover matter that is not _

being changed when the Board finds that action to be consist-
ent with the public interest. Those carriers may either—
"(A) publish new tariffs that incorporate changes, or
(B) plainly indicate the proposed changes in the tariffs
then in effect and make the tanffs as changed available for

public inspection. .

(6) COMPLAINTS.—A complaint that a rate or related rule
or practice maintained in a tariff under this subsection violates
section 13701(a) may be submitted to the Board for resolution.
(c) TARIFF REQUIREMENTS FOR HOUSEHOLD GOODS CARRIERS.—

(1) IN GENERAL.—A carrier providing transportation de-
scribed in subsection (a)(2) shall maintain rates and related
rules and practices in a published tariff. The tariff must be
available for inspection by the Board and be made available for
inspection by shippers upon reasonable request.

(2) NOTICE OF AVAILABILITY.—A carrier that maintains a
tariff under this subsection may not enforce the provisions of
the tariff unless the carrier has given notice that the tariff is
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136
lowing . available for inspection in its bill of lading or by other actual
tion or . notice to individuals whose shipments are subject to the tariff.
)e stat- . (3) REQUIREMENTS.—A carrier that maintains a tariff |
under this subsection is bound by the tariff except as otherwise
MESTIC provided in this part. A tariff that does not comply with this
subsection-may not be enforced against any individual shipper.
service ) } (4) . INCORPORATION BY REFERENCE.-—A carrier may incor-
ith the porate by reference the rates, terms, and other conditions of a
trans- taoori(.(ll' in agreements covering the transportation of household
; s. : .
?eai‘{:.ﬂm g (6) COMPLAINTS.—A complaint that a rate .or related rule
railable or practice maintained in a tariff under this subsection violates .
section 13701(a) may be submitted to the Board for resolution.
sific in- (d) INVALIDATION.—The Board.may invalidate a tanﬁ' Iprepared
4 min- by a carrier or carriers under this section if that tariff violates this
section or a regulation of the Board carrying.out this section.
) §13703. Certain collective activities; exemption from anti-
: trans- trust law' : 5 i
anspor- (a) AGREEMENTS.~— R e !
(1) AUTHORITY TO ENTER.—A motor carrier providing

chapter transportation or service subject to jurisdiction under chapter g
135 may enter into an agreement with one or more such car-
ne any riers to establish— . . . i
’ (A) through routes and joint rates; . . o
%or.the transportation of household goods;

s (B) rates
,)-;tt:hg%?- (C) classifications;
varately (D) mileage guides;
of that (E) rules; .. ‘
- : . . (F) divisions; = o
jer this (G) rate adjustments of general application based on
over a ' industry average carrier costs (so long as there is no dis- ;
- cussion of individual markets or. particular single-line
change rates); or .. R S T
g com- (H) procedures for joint consideration, initiation, or es-
it'is not . tablishment of matters described in. subparagraphs (A) ‘
consist- through (G). : A : : f
s (2) SUBMISSION OF AGREEMENT TO BOARD; APPROVAL.—An
s or agreement entered into under subsection (a) may be submitted
o tariffs by any carrier or carriers that are geaxfties to such agreement
able for to the Board for approval . and may be approved by-the Board
only if it finds that such agreement is in the public interest.
ted rule (8) CoNDITIONS.—The Board may require compliance with
violates reasonable. conditions consistent with th.ls part to assure that
.olution. the agreement furthers the transportation policy set forth in
AERS.— section 13101. .. . ,
ion de- ' (4) INDEPENDENTLY . ESTABLISHED RATES.—Any carrier
related which is a party to an agreement under paragraph (1) is not,
nust be and may not be, precluded from independently establishing its
able for own: rates, classification, and mileages or from adopting and
: using a noncollectively made classification or mileage guige.
\tains a (5) INVESTIGATIONS.—
sions of (A) REASONABLENESS.—The. Board may suspend and
tariff is investigate the reasonableness of any rate, rule, classifica-
£
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posing any insurance filing requirements or fees that are for the
same purposes as filings or fees the Secretary requires under the
new system.under subsection (a). The Secretary may not take any
action pursuant to this subsection unless—

(1) fees that will be collected by the Secretary under sub-
section (c) and distributed in each fiscal year to the States will
provide each State with at least as much revenue as that State
received in fiscal year 1995 under section 11506, as in effect
on December 31, 1995; and :

(2) all States will receive from the distribution of such fees
a minimum apportionment.

(e) DEADLINE FOR CONCLUSION; MODIFICATIONS.—Not later

than 24 months after January 1, 1996, the Secretary—

(1) shall conclude the rulemaking under this section;

(2) may implement such changes under this section as the
Secretary considers appropriate and in the public interest; and

(3) shall transmit to Congress a report on any findings of
the rulemaking and the changes being implemented under this
section, together with such recommendations for legislative
language necessary to conform this part to such changes.

CHAPTER 141—OPERATIONS OF CARRIERS
.- SUBCHAPTER I—GENERAL REQUIREMENTS

14101. Providing transportation and service.
14102. Leased motor vehicles.

14103. Loading and unloading motor vehicles.
14104. Household goods carrier operations.

14121. Definitions. .

SUBCHAPTER II—REPORTS AND RECORDS

14122. Records: form; inspection; preservation.
14123. Financial reporting. ’

SUBCHAPTER I—GENERAL REQUIREMENTS

§ 14101. Providing transportation and service

(a) ON REASONABLE REQUEST.—A carrier providing transpor-

tation or service subject to jurisdiction under chapter 135 shall pro-
vide the transportation or service on reasonable request. In addi-
tion, a motor carrier shall provide safe and adequate service, equip-
ment, and facilities.

o 8 AT T S R S YR T

(b) CONTRACTS WITH SHIPPERS.— ,

(1) IN GENERAL.—A carrier providing transportation or
service subject to jurisdittion under chapter 135 may enter into
a contract with a shipper, other than for the movement .of
household goods described in section 13102(10XA), to provide
sgaciﬁed services under specified rates and conditions. If the
shipper and carrier, in writing, ressly waive any or all
rights and remedies under this part for the transportation cov-
ered by the contract, the transportation provided under the
contract shall not be subject to the waived rights and remedies
and may not be subsequently challenged on the ground that it
violates the waived rights and remedgies. The parties may not
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waive the provisions governing registration, insurance, or safe-
ty fitness. , N
(2) REMEDY 'FOR BREACH OF CONTRACT.—The exclusive
remedy for any alleged breach of a contract entered into under
this subsection shall be an action in an appropriate State court
or United States district court, unless the parties otherwise
agree. -
§ 14102. Leased motor vehicles :

(a) GENERAL AUTHORITY OF SECRETARY.—The Secretary may
require a motor carrier. providing transportation subject to jurisdic-
tion under subchapter I of chapter 135 that uses motor vehicles not
owned by it to transport property under an arrangement with an-
other party to— i

(1) make the arrangement in writing signed by the parties
specifying its duration and the compensation to be paid by the
motor carrier; :

(2) carry a copy of the arrangement in each motor vehicle
to which it applies during the period the arrangement is in ef-

fect; .
(3) inspect the motor vehicles and obtain liability and
cargo insurance on them; and
(4) have control of and be responsible for operating those

motor vehicles in compliance with requirements prescribed b

the Secretary on safety of operations and equipment, and wi

other applicable law as if the motor vehicles were owned by the
motor carrier.

(b) RESPONSIBLE PARTY FOR LOADING AND UNLOADING.—The
Secretary shall require, by regulation, that any arrangement, be-
tween a motor carrier of property Iproviding transportation subject
to jurisdiction under subchapter I of chapter 135 and any other
person, under which such other person is to provide any portion of
such transportation by a motor vehicle not owned by the carrier
shall specify, in writing, who is responsible for loading and unload-
ing the property onto and from the motor vehicle.

§14103. Loading and unloading motor vehicles

(a) SHIPPER RESPONSIBLE FOR ASSISTING.—Whenever a shipper
or receiver of property requires that any person who owns or oper-
ates a motor vehicle transporting property in interstate commerce
(whether or not such transportation is subject to jurisdiction under
subchapter I of chapter 135) be assisted in the loading or unloading
of such vehicle, the shipper or receiver shall be responsible for pro-
vidin% such assistance or shall compensate the owner or operator
for all costs associated with securing and compensating the person
or persons providing such assistance.

(b) COERCION PROHIBITED.—It shall be unlawful to coerce or
attempt to coerce any person providing transportation of property
by motor vehicle for compensation in interstate commerce (whether
or not such transportation is subject to jurisdiction under sub-
chapter I of chapter 135) to load or unload any part of such prop-
erty onto or from such vehicle or to employ or pay one or more per-
sons to load or unload any part of such property onto or from such
vehicle; except that this subsection shallpnot be construed as mak-
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shall be in large print and posted in a
conspicuous place. In addition, the car-
rier shall, upon request; make its tar-
iffs available at that location as soon
as possible but not later than within 20
days, or provide the sought informa~
tion orally if satisfactory to the re-
guestor.

(e) Any publication referred to in a

tariff must be maintained with that -

tariff.

() If any tariff maintained pursuant
to paragraph (b) of this section has not
been used for a substantial length -of
time, the availability of that tariff, in-
cluding its reissues, may be discon-
tinued at that office until such time as
it is again requested. It shall then be
made available within 20 days.

§1310.86 Furnishing copies of tariff
publications.

(a) Copies of tariffs, specific tariff
provisions or tariff subscriptions shall
be provided upon request to any inter-
ested person.

(b) ‘BExcept for providing to shippers
the full text of tariff terms incor-
porated by reference into the bill of
lading ‘or other document embodying
the contract of carriage for the trans-
portation of housebold goods, as de-
scribed in §1310.4(aX1), carriers may as-
sess charges for furnishing copies of
tariff publications to interested per-
sons. If a charge is made, the charge
must be reasonable, and identical for
the same publications and delivery
service.

PART 1312—REGULATIONS FOR THE
PUBLICATION, POSTING AND FiL-
ING OF TARIFFS FOR THE TRANS-
PORTATION OF PROPERTY BY OR
WITH. A WATER CARRIER IN NON-
CONTIGUOUS DOMESTIC TRADE

Sec.
1312.1 Scope; definitions.
1312.2 Requirement to publish.and file a tar-

iff.

1312.3 Tariff contents and standards; Essen-
tial criteria.

1312.4 Filing of tariffs,

1312.5 Amendments to tariffs.

1312.6 Advance notice required.

1312.7 STB tariif designation.

1312.8 1ldentification of tariff publication.

13129 St t of tariff licati and
other title page requir t:

§1312.1

1312.10 Notification of tariff changes and
pature of changes. .

1812.11 Special notification for ordered mat-
ter.

1312.12 Posting requirements.

1312.13 Furnishing copies of tariff publica-

tions. )
1312.24 Powers of attorney and concur-

ronces.
1312.15 Change of carrier or agent.
1312.16 Substitution of service.

AUTHORITY: 49 TU.8.C. 72l(a), 13702(a), -
13702(b) and 13702(d). .
SOURCE: 62 FR 19058, Apr. 18, 1997, unless

otherwise noted.

§1312.1 Scope; definitions.

(a) Applicability. The provisions of
this part address the requirements in
48 U.S.C. 13702 that carriers subject to
the Board’s jurisdiction under 49 U.8.0.
Chapter 135 and providing transpor-
tation or service for the movement of
property (except bulk cargo, forest
products, recycled metal scrap, waste
paper, and paper waste) by or with a
water carrier in noncontiguous domes-
tic trade shall publish and file with the
Board tariffs containing the rates for
such transportation.

(b) Ezceptions. The provisions of this
part do not apply to:

(1) Any transportation or service pro-
vided by & carrier pursuant to 48 U.S.C.
14101(b); or

(2) The transportation of any cargo
or type of cargo or service which was
not subject to regulation by, or under
the jurisdiction of, either the Federal
Maritime Commission (FMC) or- the
Interstate = Commerce Commission
under. Federal law in effect on Novem-
ber 1, 1995,

{¢) Definitions. For the purposes of
this part:

Act means part B of subtitle IV of
title 49 of the United States Code.

Agent means a person, association or
corporation authorized to publish and
file rates and provisions on behalf of
one or more carriers in tariffs pub-
lished in the agent’s name.

Agent’s tariff means a tariff filed in
the name of an agent.

‘Board means the Surface Transpor-
tation Board.

Bound tariff means a tariff consisting
of two or more: sheets bound at the left
edge in pamphlet or book form or a sin-
gle-sheet tariff.
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§13122

Carrier means a ‘motor carrier, water
carrier or freight forwarder subject to
the Board’s jurisdiction under 49 'U s8.C.
Chapter 135.

Carrier's tariff means . tariff filed in
the name of a carrier.

--Collectively . established - tariff wmatter
means a rate, charge, rule or other tar-
iff provision esta.blished pmuant t.o 49
U.8.C. 13708

Independently established tariff -matter
means'any rate, charge, rule or other
tariff provision not established. pursu-
ant to 49 U.S.C. 13703. :

Item means a tariff provision of any

kind bea.ring an item number designa-
.tion. :

Joint -rate ‘means &: ra.te that applies
over the lines or routes of two or more
carriers made by .an' agreement be-
tween the carriers and effected.by a
concurrence or power of attorney.

Joint tariff means a tariff that con-
-tains joint, ra.t.es or proviaions a.ffectlng
joint rates.

-Local-rate mea.na ar ra.t.e tha.t a.pplies
only to-one carrier. ... .

Local tariff means & ta.rm' that con-
tains local rates or: prov’lsiona affecting
local rates.:

Looseleaf page means a single page
published as: part of :a new or reissued
looseleaf tariff or as an amendment to
such a tariff.

Looseleaf:-tariff means & tariﬂ con-
sistlng of looseleaf pages. ©= .~ -

- Noncontiguous : domestic trade. means
transportation: subject to " jurisdiction
under 49 U.8.C. Chapter 135 involving
traffic-originating 4n or destined to
Alaska, Hawaii, or a territory: or- pos-
session of the United States. - -

Original: tariff -means: 'a bound or
looseleaf tariff as originally. filed ex-
cluding amendments. -

Page means: that portion.of a tariff or
supplement printed on one side of a
sheet: " |

Post - refers to making filed - tariffs
available to the public.

Publication  means  a -bound ta.riﬁ a
tariff supplement, or a looselea.f tariff
page.

Rate means a rate or charge.

Service terms mean all classifications,
-rules and practices that -affect the
rates or level of service. :

- Supplement means.a single sheet, or
two or more sheets bound at the left

tariff.

49.CFR Ch::X:(10-1-99-Edition)

edge in pamphlet or book form; identi-
fied-as a‘supplement-and published:to
amend or: cancel a bound -or looseleaf

" Tariff means an- issua.nce (in whole or
in part) bearing designations ‘required
by “this’ part’ and ‘containing’ rates,
rules, regulationa, classifications ~or
other provisions published ‘and | filed
with ‘the Board for compliance’ wit;h 49
U.8.C. 13702

[62 FR- 19058 Apr. 18; 1997, a8 amended at 64

"FR §185,-Feb. 3; 1999)

518g11 Requ.irement to publhh and

(a) Requzrement for tanf! Except when
prov-lding transportation for charitable
purposes without cha.rge. or when pro-
viding transportation “or servioe de-
scribed in §1312.1(b), carriers su“b}ect to
‘the Board’s’ jurisdict;ion under49 US.C.
Chapter 135 “may  provide * transpor-
tation OF service described in -§1812.1(a)
only if the rates, and related rules and
pra,cticas for such"transportation or
service” are contained in“a nublished
‘tariff that is on file with t.he Boa.rd a.nd
in effect u.nder this pax"a

may not charge or raceive 4, different
compensatioti for the transportation or
service than the rate speciﬂed 1n t,he
tariff, whether Jby.r
that rate to a person, gi
ptivilege, allowins th )
‘that affects the value of that transpor~
tation or service, or. another device.

purposes”only ma¥ ‘be
cluded ‘in-:a- tariff,: provided: they “are
clearly. identified as such. Such provi-
sions may include rates and  service
terms covering tfansportation not sub-
ject to regulation’by the Board, and ad-
vertising.and promotional material.

(d) Effect of filing. The tender of-a tar-
iff and its receipt and acceptance by
the Board do not relieve a carrier of li-
ability for violations of the Act, other
laws, the Board’s regulations, or any
decision of the Board or: a court, or
have any effect on the rights of persons
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to file complaints for substantive vio~
lations. of the Act or the Board’s regu-
lations.

(e) Tariff relief. Relief from the provi-
sions of this part may be sought. Re-
quests for such relief shall be sub-
mitted in duplicate and accompanied
by the appropriate fee'(see 49 CFR part
1002). Packages containing applications
for relief shall be prominently marked
“SPECIAL TARIFF AUTHORITY AP-

" PLICATION.” The .application shall

cite all pertinent tariff matter and
shall provide.complete information re-
garding applicant’s justification, pur-
pose and manner of relief sought.

(f) Invalidation of tariffs. Tariffs that
violate section 13702 of the Act, or a
regulation of the Board carrying out

~that-seetion, may be invalidated by the
Board. When a tariff is invalidated, the
party that filed it will be furnished a
written explanation of the-reasons for
such action. Tariffs issued in lieu of in-
validated tariffs shall so state. .

- §1312.3 Tariff contents and standards;
(&) Contents. Tariffs filed with the
.Board must include an accurate de-
scription .of the services.offered to the
-public; must provide the specific appli-
cable rates (or the basis for calculating
the specific applicable rates) and serv-
ice terms; and must be arranged in a
way that allows for the determination
of the exact rate(s).and service terms

* applicable to ‘any given shipment (or to

any given group of shipments).

(b).Use of multiple tariffs. All informa-
tion necessary to determine applicable
rates and service terms for a given
shipment need not be contained in a
single tariff, but if multiple tariffs are
used to convey that information, the
tariff containing the rates must make
specific reference (by STB tariff des-
ignation) to all other tariffs required
to determine applicable rates and serv-
ice terms, and the carrier(s) party to
the rates must participate in all of the
tariffs so linked.

- (¢) Clarity. Tariff information must
be presented in a way that facilitates
the determination of the prices and
services offered, and the related service
terms. Ambiguous terms and complex
methods of presentation shall not be

used.

219

§13125

(d) Ezxplanations. Reference marks
and abbreviations, other than com-
moniy used abbreviations, shall be ex-
plained either in the item in which
they are used or in-a separate item.

§1312.4 Filing of tariffs.

(a) Filing requirements. (1) Tariffs
shall be filed in English with rates ex-
plicitly stated in "U.S. dollars and
cents. Two copies of each tariff publi-
cation shall be filed with the Board.
Packages containing tariff filings
should be prominently marked “TAR-
IFF FILING” and addressed to: Section
of Tariffs, Surface Transportation
Board, 1925 K Street, NW., Washington,
DC 20423-0001.

(2) A tariff filing must be accom-
-panied by an authorized document of
transmittal identifying:each . publica-
tion filed, and by the appropriate filing
fee (see-49 CFR part 1002). Acknowledg-
ment of Board receipt of a tariff filing
can be obtained by enclosing a dupli-
cate transmittal letter and a postage-
paid, self-addressed return  envelope.
Each -transmittal letter shall clearly
indicate.in the upper left-hand corner
thereof:

(i) The assigned alpha code of the
issuing carrier or agent;

(11) The:number of pages transmitted;

(1ii) The filing fee enclosed, the ac-
count number to be billed, or the credit
card to be charged; -

(iv) The .transmittal number if the
filer utilizes transmittal-numbers; and

(v) If the filing fee is charged to a
credit card, the credit card number and
expiration date, and an authorized sig-
nature.

(b) Paper size. Tariffs shall be printed
on paper not larger than 8% x 11 inches.

$1312.5 Amendments to tariffs.

(a) Manner of making changes. An
amendment is a change in, addition to,
or cancellation of part of a tariff. Sup-
plements are the tariff publications
used to amend bound tariffs, and new
or revised pages are the tariff publica-
tions normally used to amend looseleaf
tariffs, although looseleaf tariffs can
also be amended by supplements. Tar-
iffs can also be canceled by new or re-
issued tariffs (see §1312.7).




HOUSE REPORT NO. 104-311, ICC TERMINATION ACT .of 1995, -
104th Cong. lst Session, title page, page 113,

Section 13702 - Tariff Requirements For Certain Transportation'

HOUSE CONFERENCE REPORT .NO. 104-422, ICC TERMINATION ACT
of 1995, 104th Con. lst Session, title page, pages 199,
Section 13101, and pages 205-206, Section 13702
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104TH CONGRESS

REPORT
1st Session } HOUSE OF REPRESENTATIVES { 104811 |

ICC TERMINATION ACT OF 1995

'

NOVEMBER 6, 1995 —Committed to the Committee on the Whole House on the State
of the Upion and ordered to be printed AN

Mr. SHUSTER, from the Committee on Transportation and
Infrastructure, submitted the following

REPORT
together with

MINORITY AND ADDITIONAL VIEWS

[To accompany H.R. 2639]

{Including cost estimate of the Congressional Budget Office]

The Committee on Transportation and Infrastructure, to. whom
was referred -the bill (H.R. 2539) to abolish the Interstate”Com-
merce Commission, to amend subtitle IV of title 49, United States
Code, to reform economic regulation of transportation, and for
other purposes, having considered the same, report favorably there-
gn with an amendment and recommend that the bill as amended

0 pass. o

The amendment is as follows:

Strike out all after the enacting ‘clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “ICC Termination Act of 1995”.

TITLE I—ABOLITION OF INTERSTATE
COMMERCE COMMISSION

SEC. 101. ABOLITION.
The Interstate Commerce Commission is abolished.
SEC. 102. RAIL PROVISIONS.

(?)BALENDMENT.—Subﬁtle IV of title 49, United States Code, is amended to read
as follows:
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ments by or with a water carrier in noncontiguous trade. The sec-
tion maintains the current basic rate reasonableness requirements
for those two. limited areas and transfers the- regulatory authority
to the Panel to prescribe a rate when the carriers-rate is not rea-

. The requirement for noncontiguous domestic trade includes rates
for both port-to-port movements by water carriers ‘or intermodal
movements by ‘water’ or:'motor carriers: Currently, port-to-port
movements  are ‘regulated ‘by~the Federal’ Maritime: ggﬂim’iss'ion

";A,‘\‘x}x}der the Intercoastal Shipping Act of 1933-and the Shipping Act
o

1916. This bifurcated jurisdiction has created much legal:confu-
sioh'and promoted forum shopping. By consolidating the regulation
of these trades in a‘single panel; a' more consistent and’ efficient
transportation policy can be achieved. Under section 13702(bX3), a
carrier may increase or decrease a base rate by not more than 10 .
percent of the base rate in effect one year before that date and the
new rate is considered reasonablé. This 10" pércerit zone may be in-
creased or decreased based on thé ‘change i the' Procedures Price
Index in the prior year period. However, this zone .of reasonable-
ness for rate increases does not mean that the base rate cannot be
challenged as unreasonable. . P T L
Sec. 13702. Tariff requirement for-certain transportation:

-+ This sectién narrows the requirement to maintain tariffs to only
two- categories: of traffic; rates for movements-by ‘or with a water
carrier in-noncontiguous domestic trade and movements of house-
hold goods paid for by the householder:. Tariff filings with the Pan
are required only for a movement-by or ‘with a water carrier in
noncontiguous domestic trade:and the requirements for the:com-
parison of tariff are streamlined and clarified.” Carriers providin
transportation of household goods paid for by‘the householder must
ublish’ tariffs and maintain siich tariffs for inspection, ‘are bound
y the terms of its tariffs, and transportation without a tariff is
prohibited, This section also precludes the possibility of any future
undercharges: by ‘eliminating ‘futire tariff filings“and precluding
any remaining filed tariffs from creating undercharges.: "
A carrier providing intermodal services in this trade

ot 1
" quired to state separately or otherwise reveal in tariff filings the

inland " divisions-‘of & through rate. This-section ‘consolidates- the
current ICC and Federal Maritime Commission tariff filing system
for the-noncontiguous domestic'trades into a single tariff filing sys-
tem. "This tariff filing is maintained to"ensure that similarly situ-
ated shippers.are treated the same’ by carriers based ‘on’ the type
and: volume ‘of cargo. It is not to be used for anticompetitive pur-
poses such as “price-watching,” where carriers tend to follow the
rates of the highest priced carrier. The Panel should take whatever
steps are necessary to ensure that the tariff filing system is not
used for anticompetitive practices such as this. SR
Sec. li3703. Certain collective activities; exemption from.antitrust

This section streamlines and reforms the current authority to ex-
empt carriers from the antitrust law.  The section authorizes the
Panel to approve agreements between motor carriers and confer




104TH CONGRESS

1st Session } HOUSE OF REPRESENTATIVES' {

' 1CC TERMINATION ACT OF 1995

e
ey

DECEMBER 18, (legislative day, DECEMBER 15), 1995:—Ordered to be printed

The commlttee of conference on. the disagreeing: votes:of* the
“two Houses on the amendment - of-the -Senate ‘to~the bill (H.R.
2539); 'to abolish the Interstate Commerce Commission, to ar end
subtitle IV of title 49, United States ‘Code, to.reform economié regu
lation of transportatlon, ‘and for other purposes; having.me
fulland free conference,. have. agreed -t0. recommend- and’
ommend to their respectiveé ’Houses as follows:

= 'That the House recede" fromits*disagreement "t6 - the
‘ Se 'andagreetothesamemthaname

; ri .:,water icarrier; and fretght arder provmons

TITLE II—SURFACE TRANSPORTATION BOAR.D* o

Sec. 201 ﬂtle 49. amendment
Sec 202, Reorganization.
Sec.- 203. Trqngfer of assets and pmonnel.
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Conference substitute

Section 11908, clanﬁes that spec1f1c criminal penaltxes are the
exclusive criminal’ penaltles for violations of Part A, notht.hstand-
ing 18 U.S.C. 3571,

SEC 103. MOTOR CARRIEIL WA’I‘ER CARRIER, BROKER, AND FREIGHT
ORWARDER PROVISIONS, . .

sectlon creates ‘a new Motor Camer Act by amendmg
Subtxtle 1V of title 49. It inserts after chapter 117 a.new Part B
relating to motor carriers, water carriers, brokers, and freight for-
warders. Part B is administered by.the Secretary except for those
proav;slons which. specaﬁcally provide: for - admmxstratmn by. .the
Bo

. Chapter 131—Genera1 Provisions
' TRANSPORTATION POLICY

House blll Gt e S - nowi

Sec. 18101.- ’h'ansportatmn pohcy 'I‘hxs sectlon ‘maintains the
current national transportat)on pohcy for the Motor. Ca.rner Act.
Senate amendment. e i

Sec. 13101 ('I‘ransportatmn pohcy) ‘sets out the natlonai trans-
portation policy from existing 49 U.S.C. 10101,. and adda .a-water
policy for noncontlguous domestxc trade, R N
Conference substitute ) ) : o

The Conference ado ts the House promsmn thh the Senate
addition and mch;des a pubhc interest consideration.

DEF!NITIONS e

House: blll - 5 e SR

Sec. 18102 Definitions.- This section mi
and water carrier deﬁmtmns that apply to part B.: sions’
been made to the definition of household goods to deregulate office
and trade show. moves, and the definition of foreign motor carriers
is modified as requested by the Department of. Transportatmn to
conform to the NAFTA treaty.

Senate amendment

Sec: 13102. (Definitions) imports those deﬁmtxons fro 1 exlst-
ing 49 U.S.C. 10102 that would be applicable to Part B. The defini-~
tions_of foreign motor carriers and foreign motor private carriers,
which are needed for enforcement of the provisions of the North
American Free Trade Agreement (NAFTA), are imported from ex-
isting . 49 1.S.C. 10530. The definition of residentidl: household
goods -is subdivided between those transported for:the individual
householder (for which. -contract: rates-are precluded) and: those
transported under an arrangement with a third party (which are
not so restncted) The definition of “transportation” was expanded
to include-“arranging for”, “packmg”, and “unpacking” passengers
and property as part of services related to transportation.
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Chapter 137—Rates and Through Routes

REASONABLE RATES
House bill

Sec. 13701. Requirements for rates, classifications, through
routes, rules, and practices for certain transportation. This section
virtually eliminates existing ICC motor carrier rate regulation by
limiting the rate reasonableness requirement only to household
goods movements, a movement by or with a water carrier in non-
contiguous domestic trade and collective rates, rules and classifica-

tion under an agreement pursuant to section 13709. The section

.| maintains the current basic rate reasonableness requirements for
il

these three limited areas and transfers the regulatory authority to
the Panel to prescribe a rate when the carrier’s rate is not reason-
ablg.edZone of reasonableness provisions for water carriers are in-
cluded.

. Senate amendment

Sec. 13701 (Requirements for rates, classifications, through
routes, rules, and practices for certain trans];)rtation) retains rate
regulation for two categories of traffic under Part B: (1) residential
household goods movements and (2) joint-rate water-motor move-
ments in non-contiguous domestic trade. For the two categories of
traffic for which rates would be regulated, subsection (a) would im--

rt the basic rate reasonableness requirement from existing 49

%.S.C. 10701, while subsection (b) would import from existing 49
U.S.C. 10704 and section 10705 the regulatory authority to pre-
scribe a rate when the carrier’s rate is unreasonable. The respon-
sibility for administering thes;grovisions would be placed with the

Boa.rd’.’ Subsection (d) set fo! the requirements for reasonable

rate determination for noncontiguous domestic trade.

Conference substitute

. The Conference adopts the House provision modified by the
Senate language in subsection (d) establishing a “zone of reason-
ableness” of 7.5 percent (adjusted by the.change in the Consumer
Price Index) above or 10 percent below the rate in effect one year
prior to.the proposed rate for motor carriers and port-to-port move-
ments by water carriers in the noncontiguous domestic trades.

TARIFF REQUIREMENTS
House bill i

Sec. 13702. Tariff requirement for certain transportation. This
section marrows the requirement to maintain tariffs to two cat-
egories of traffic: noncontiguous domestic trade and ‘movements of
household goods paid for by the householder. Tariff filings with the
Panel are required onlﬁ for noncontiguous domestic trade and cer-
tain requirements for the composition of tariffs are streamlined and
clarified. Carries providing transportation of household goods must

ublish tariffs and maintain such tariffs for inspection, are bound
Ey the terms of the tariffs, and transportation without a tariff is

prohibited. This section also precludes the possibility of any future
undercharges. )
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Senate amendment 7

Sec. 13702 (Tariff requn'ement forcertain transportatxon) re-

tains a tariff requirement only for the same two limited categories
of traffic: (1) joint rates for motor-water movements in noncontig-

uous:domestic ‘trade-and -(2) residential movements of household
“goods. Subsection(a) imports from existing 49-U.S.C. 10761 the re-
‘quirement_ for ‘a’tariff and- the prohibition against charging ‘an
amount’ dxﬁ'erent from:that contained in the tariff. Subsections (b)
through (e)-imy é)orts the applicable tariff ﬁhng requirements of ‘ex-

isting49-U.S
uots ‘domestic trade. Thé tariffs for/such movements would be filed

- with-the Board. Subsection (f) requires-household goods carriers-to - =
. maintain tariffs applicable to those residential moves, but does not. = :
require that those tariffs be filed with the Board. Rather, those tar-

" iffs are required to°bé pubhshed -and keptiopen and available' for

inspection. The-c¢arrier is bound by the terms of its tariffs, and-is

- prohibited  from transporting residential  household: goods . move- -
ments for individual. householders. without.a tariff.. The Board is
charged with administéring ‘and enforcing these reqmrements =

Conference bstitute:

Sion, modxﬁed

-The-Conferéence o pts the House
section (&) to exempt. tran ortation for chantable purposes without ;
charge. Subsection (b) of this section allows the Board to. prescribe .
iling tariffs. Tn- prescnbmg :

the form and ‘mannet of publishing and fi

%he x‘xiletho& for ‘making. t. i 'FM b
oar xsurged‘ 6 continue ‘the’ G

to filé their tariffs electr

”,

" 'Sec. 13708. Certain collective activities;
" “trust-laws. This, section streamlines and: reforms the current au-
thority to exempt carriers from: the: antitrust:law. The section au:

10762 for joint-rate movements-in the non-contig:

ariffs available for- public inspection;, the.
ce' of allowmg carners :

exemption from anti- |

thorizes:the ‘Panel_to approve agreements between motor carriers == !

-.and- confer: antitrust immunity for establishing. through routes and

tions and m11e

the approval would'e
renew

Sec 13703 (Certam collective activitie: exemptmn from antl-I

trust laws), imported from existing 49 U.S.C. 10706, provides for

Board approval of; and concomitant antitrust’ 1mmumty for, certain

motor carfier.collective activities. Subsection (d) would make Board -
eriod; an approval would.ex- - :

approval effective only for a 3-year
pire at the end of the 3-year period if not reapproved at the request
.. of the carriers. Subsection (e) would contain: a grandfathe:” provi-

- sion allowing -existing -approved -agreements to continue in effect’

(unless earlier withdrawn or revoked) for an initial 3 years (at the

joint: rates;. rates for-the movement: of: household :goods; classifica-
eﬁe guides. and: certain other- activities.’ Agreements:
mag' be ‘approved only if the Panel finds it is in the public interest
etInre three years after the approval date.
unless renewal is’ not in the public in-.

R P T

e i
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end of which the renewal requirem
would preclude the approval of coll
basis for anunde &-claim and
charge claim could not be based:s
tion established Ip%suant to that s
ify. the existing IC uirement; 1
rier must participate in-a- mileage
proved collective—dz;ctlon ‘agreement

usmg such a g\n

The conferen:
to subsection (g)(z) to,cranfy that
formulated under an agreement a
other published:mileage: -guide th
ested person upon reasonable req

House bdl
Sec. 13704, Household good
service, This: section: incorporate
oods carriers-to use bindingoest
geh ery times: ight is tran
Senate amendmew .
“The Senate: amendment con

Conference subslztute

ers of passengers.. This sect
o o 2 companiesk

that ‘intercity. but

each other and such through:

izes the Panel to prescnbe thl
which they are o
for rate- reasons

leness

House bdl SIRESET S D

Sec. 13706 Liability fi
serves current law: regardii
or consignee, for payment £
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* Flu Shots o
* Body Fai Analysls AR s
* Cholesterol Check

* Osteoporosis Scan

Call 266-3967
o schedulel

Wolkik: 8431111 Windware: 2663900
Alrport: 836:3900 Kapolel: 876-5000

THE MEDICAL
CORNER

8 am - 8 pm 7 Days a Wosk

HOURS OF SERVICE CHANGE

An error in the newly issued Hours of Service
regulations was detected by the Federal Motor
Carrier Safety Administration (FMCSA)
Involving Part 385.1(o) which covers two extra
hours (to 16 hours) of on duty time with certain
provisions.

Remember that the new rules go into effect on
December 4, 2004 and only affect property
carriers, Passenger carriers will continue to
utilize the old rules: yes, that means two sets of
rules In the book.

The erroneous section reads:

“3) The driver has not taken this exemption
within the previous 7 consecutive days,
except when the driver has begun a new 7- or
8- consecutive day period with the beginning of
any off duty period of 34 or more consecutive
hours as allowed by Sec. 395.3(c)."

FMCSA is correcting the erroneous reference to
“the previous 7 consecutive days” to “the
previous 6 consecutive days." The exemption
will therefore be available once a week, as
originally intended.

FMCSA’s intent was to give short-haul drivers
one 16-hour on-duty limit in a 7-day period.
This option allows short haul and local drivers
(drivers who sleep at home all evenings and
who have limited range of operations) the

flexibility to work up to 16 hours up to one day
per work week.

HAWAII FORECAST UP

Hawaii's economic outlook for 2004 is projected
for a 2.8% increase in real Gross State Product,
(GSP) and a 6% increase in arrivals according

to the State Department of Business, Economic .
Development and Tourism (DBEDT).

The forecast also calls for increases in new jobs
(2%) and growth in personal income (3.4%) in
2004.

DBEDT expects we will end 2003 with a 2.9%
growth in the GSP, and a 2.2% increase in

wage and salary jobs. Tourism performance
has also been strong: visitor days is expected to
be 3.8% over last year, along with total visitor
spending up by 4.8%.

While the mainland market has rebounded, the
important Japanese market has only recently
shown improvements. However, since
domestic visitors stay longer, the net effect has
been a gain in expenditure and visitor days,

Most economic indicators have been positive for
the first three quarters of 2003 compared to the
same period last year: personal income rose

5% in the second quarter.

PARKING SPACE
NEEDED!

Meadow Gold Dairies is
looking for a secured
location to store some
vehicles. '

If you have a site that is

available, please contact
Mark Tonini, Distribution
Manager, at 542-4352!




THE FLEETING VIEW

HAWAIN TRANSPORTATION ASSOCIATION
P.O. Box 30166
Honolulu, Hawaii 96820

e -
VOLUME XXVI_JANUARY 5 2004 _ 6 Pages, 1 Attachment
Phone: 808-833-6628 Safety: 808-833-0856 safety@htahawail.org
Fax: 808-833-8486 Info-Tech: 808-833-0713 IT@htahawali.org
Emall info@htahawaii.org - Accounts: 808-833-6620 accounts@htahawalil.org
Web: www htahawall.org
NEW WEBSITE DOCUMENTS cents per pound.

{Members' Segtion)
PUC New Applications

. G W - W G W— o ——

HARBORS SECURITY MEETING

HTA’s January Members' Meeting features the
State DOT's Harbors Division discussing

~ security measures they are, and will be, taking
to safeguard our maritime facilities.

The meeting is on Wednesday, January 28,
2004 starting at 11:30 a.m. at the Honolulu
Country Club. Cost is $25 per person. A
registration form is attached, or you can access
one via our webslite.

FEE MIRACLE SHORT LIVED

Mayor Jeremy Harris “Grinched" the vehicle
weight fee miracle calling the City Councll into
hearing on Christmas Eve to pass Bill 69 and
Increase passenger vehicle weight fees from
1.25 cents per pound to 2 cents per pound, and
for commercial vehicles from 2 cents to 2.5

The Council had earlier recommitted Biil 69 to
the Budget Committee. Committee Chair Ann
Kobayashi voted in favor of the bill stating it now
sports a provision to terminate the increase if
funds are found elsewhere.

- BUCKLE UP

Nothing new for commercial drivers right? Use
of seat belts have been required in the motor
carrier safety regulations forever right? No
problem right?

All are right except for the last statement. A
recent U.S, DOT study showed that only 48% of
truck drivers wear their seat belts.

U.S. Secretary of Transportation, Norman
Mineta, made a point to challenge the trucking
industry to keep drivers safe by enforcing the
rule within their companies.

Hawall's office of the Federal Motor Carrier
Safety Administration will have seat belt use as
one of their priorities in their new safety plan,

SIX WEEK CALENDAR
Jan. 10 Oahu Driver Improvement Program class, 7:00 a.m. - 3:30 p.m., HTA Classroom.
Jan. 13 Oahu Forkiift Training Class, 9:00 a.m. - 12 noon, HTA Classroom.
Jan. 14 Legislature Opens.
Jan. 14-15 Oahu Hazardous Materials Training class, 5:30 p.m. - 9:30 p.m., HTA Classroom.
Jan. 18 HTA office closed in observance of Martin Luther King Day.
Jan. 21-22 Oahu Driver Improvement Program class, 5:30 p.m. - 9:30 p.m., HTA Classroom.
Jan, 28 HTA Members’ Mesting, 11:30 a.m., Honolulu Country Club.
Jan, 28-29 Maui Driver improvement Program class, 5:30 p.m. - 9:30 p.m., Maui Beach Hotel.
Jan. 31 Maul Hazardous Materials Training class, 7:30 a.m. - 4:00 p.m., Maui Beach Hotel,
Feb. 4-5 Kauali Driver Improvement Program class, 5:30 p.m. - 9:30 p.m.
Feb.7 Kaual Hazardous Materials Training class, 7:00 a.m. - 3:30 p.m.
Feb. 11-12 Oahu Driver Improvement Program class, 5:30 p.m. - 8:30 p.m., HTA Classroom.
Feb. 16 HTA office closed in observance of President's Day.

Feb. 18-19

Oahu Hazardous Materlals Training class, 5:30 p.m. - 9:30 p.m., HTA Classroom.
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Record revenue for Matson

Updated 12:01 p.m. ET, Fri Jan 23, 2004
The JOURNAL of COMMERCE ONLINE “y

Operating profit for Matson Navigation (schedules) more thar tripled in the fourth quarter of
2003, on the way to record full-year revenue on improved volumes in general cargo and

automobiles.

Revenue totaled $199.3 million for the three months ending Dec. 31, up 14 percent from
$174.7 million in the year-ago quarter. Operating profit climbed to $32.4 from $9.2 million.

Matson, a Jones Act carrier specializing in the Hawai'i trade, carried 42,200 containers in the
quarter, up 15 percent from 36,800 a year ago. Automobiles shipments grew 29 percent to

36,200 from 28,000.

The fourth-quarter included a one-time gain of $16.7 million from a change in pension plans.
The company said that even without the gain, the quarter was marked by a return to a more
normal level of profitability following the West Coast port shutdown that depressed results in
the fourth quarter of 2002. Also contributing to the improvement were higher freight and
automobile volumes in the Hawaii service and rate actions taken during 2003.

Matson in the fourth quarter initiated a significant change in its carriage of automobiles,
adding considerable roll-on/roli-off capacity to its fleet through the operation of a chartered
vessel and modifications to another vessel. Also, marine terminals dedicated to vehicles were
established in Oakland and Honolulu. This change addresses customers' preference for roll-
on/roll-off stowage of autos. The new service improves delivery times and includes direct
calls to the island of Maui, as well as to Oahu.

For the year, Matson's ocean transportation revenue was $776.3 million, a gain of 13.6
percent from $686.9 million in 2002. Operating profit totaled $92.8 million, from $42.4

million.
Hawai'i container traffic totaled 162,400 containers, an increase of 6 percent from 152,500
the previous year. Matson hauled 145,200 automobiles, up 20 percent from 120,500,

Matson said financing for its new container vessel, delivered in the third quarter of 2003,
added $55 million to long-term debt.

Matson Integrated Logistics saw record revenue of $68.5 million in the fourth quarter, up 31
percent from $52.4 million the previous year. Operating profit doubled to $1.4 million from
$700,000. The company credited increased volume in domestic, international and highway
activity.

http://www joc.com/cgi-bin/Printable.asp 1/30/2004
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In December, MIL acquired TransAmerica Transportation Services, Inc., a third-party
logistics company. TTS offers various intermodal brokerage services and presently handles
about 50,000 shipments annually, Matson said.

For the year, logistics revenue was $237.7 million, up 22 percent from $195.1 million in -
2002. Operating profit was $4.7 million, a gain of 52 percent from $3.1 million.

JoC Online Archive
Matson

‘ in
© Copyright 2004 Commonwealth Business Media. All rights reserved.
Legal disclaimer | Privacy policy | Terms & conditions
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Matson profit back to 2000 levels

Updated 4:24 p.m. ET, Fri Oct 24, 2003
The JOURNAL of COMMERCE ONLINE

Matson Navigation operating profit was $25.1 million in the third quarter, up 49 percent from
$16.9 million in the same quarter a year ago.

Revenue totaled $191.6 million, up 6 percent from $181.2 million for the quarter ending
Sept. 30 on gains in container traffic.

Matson parent, Alexander & Baldwin, said that Matson's operating profit has returned to
mid-2000 levels, prior to the effects of the Sept. 11 attacks and the West Coast labor .

disruptions late in 2002.

"Third quarter performance was strong, a reflection of excellent performance at both Matson
and A&B Properties,” said Allen Doane, president and chief executive officer of Honolulu-
based A&B, in a statement. "These two businesses represent about 90 percent of A&B's
assets, Matson has regained its operating momentum, returning to profitability levels
necessary for long-term investment in the business."

Container volume in Matson's U.S.-Hawaii trade totaled 41,300 TEUS, up 4 percent from
39,900 TEUs a year ago. Automobile shipments slipped 8 percent, to 29,000 units from
32,400 units.

In September, Matson deployed the MV Manukai, the first new containership in its fleet in
more than a decade.

Matson's parent said the improved results came on stronger rates in 2002 and 2003; higher
freight volumes in the Hawaii and Guam services (schedules); an improved mix of freight,
and improved results from the operations of joint ventures. A&B noted that improvements
were offset partially by increased operating costs, including the expense of operating an
eighth vessel in the Hawaii service and higher pension costs, as well as lower automobile
volume.

Operating profits at Matson Integrated Logistics were flat at $1.4 million as revenue
increased 13 percent, to $60.8 million from $53.8 million a year ago.

Greater customer volume drove revenues, A&B said, especially in international and highway
activity. S

JoC Online Archive
Matson
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PUBLIC VERSION

My name is Bradley J. Dechter and I am the same individual that submitted a
verified statement previously in this proceeding. I am President of the Complainant and I
am authorized to submit this Rebuttal Statement. I have read the public versions of the
responses of both Matson Navigation Company (“Matson”) and Sea-Land/CSX/Horizon
Lines (“Sea-Land/CSX”). These responses really don’t dispute key facts, although they
do manipulate them. (I would note however, that the responses do contain errors of fact
as well as misstating DHXs contentions in this proceeding.)

DHX’s Opening Statements (hereinafter referred to as “COS”) are consistent with
the analysis of the Board in that the gist of our complaint is specifically that the ocean
carriers, through their improper conduct, have damaged the ability of all forwarders to -
compete with the ocean carriers for full containerload traffic (hereinafter referred to as
“FCL”) in the Hawaii trade. The amended complaint provides further detail and notice of
additional actions undertaken by the ocean carriers in furtherance of their initial actions

to maintain control of ocean service competition in the Hawaii trade. Such unlawful

' manipulation of competition is damaging not only to the forwarder community as a

whole, but to the shipping public and the public entitlement to a competitive environment
in the providing of ocean transportation services. The fact is, this case is about the
Hawaii ocean carriers restructuring their tariffs thereby eliminating the freight forwarders
ability to compete for FCL business. This tariff restructuring involved a variety of

destructive business practices implemented starting July 1998 and continuing to date.
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DHX, particularly me, has attempted to convey to the Surface Transportation
Board (“The Board”) the events based on the evidence available to me (virtually all of the
carriers’ evidence submitted to DHX s counsel by the ocean carriers was classified as
highly confidential and therefore not available to me). It is a chronology of the ability of
one ocean carrier (Matson) to control competition in a shipping lane, and use its influence
and market control to destroy its competitions’ attempts to grow in the shipping industry
to Hawaii. It is also an example of what results when the only other carrier alternative (in
this case CSX/Sea-Land) decided to put its own corporate interests for additional profit
ahead of its duties and obligations to the shipping public.

I request The Board look at the industry on a “Macro” basis. Since 1985, Matson
Navigation has had 2 competitors in the Hawaii ocean carriage industry — US Lines and
Sea-Land/CSX, recently renamed Horizon Lines, LLC. At no time have there ever been
3 ocean carrier competitors in the Hawaii ocean trade at the same time — only Matson
and one other service provider at any one time. None of Matson’s “competitors” has ever
been able to change their market share to any great degree. Between 1985 and 2003,
Matson’s market share has always hovered somewhere between 65% and 72%. And
when American President Lines, Ltd. (APL) attempted to enter the Hawaii market in
1988, Matson and Sea-Land fought successfully to keep APL out of the Hawaii ocean
trade. \

Why is this important? Because, as we have shown, since 1998, in virtually every
public tariff filing, the two competitors have had similar if not identical filings, and most
differences between their tariff rates have been eliminated. The goals of the ocean

carriers were similar — Matson’s was to eliminate the forwarding community as
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competition in the full containerload business thereby increasing shipper rates as well as
increasing Matson’s profits, while Sea-Land/CSX’s goals were primarily to increase
profits in a large segment of their customer base without any adverse customer reactions.
Both carriers were affaid of giving freight forwarders volume incentivized pricing, given
what they had seen and experienced in the other domestic offshore markets of Puerto
Rico and Alaska (where there are 3 or more ocean carriers) and there is actually
competition among the Vessel Operators as well as between the Vessel Operators and the
freight forwarders, who do have volume incentivized pricing both by way of time volume
tariff rates and confidential shipping contracts.

This is truly an issue of National Transportation Policy.

REDACTED

Why are large shippers in the Hawaiian ocean
trade lane, who happen to be freight forwarders, denied volume incentivized pricing,
while smaller “proprietary “ shippers have reduced tariff rates and are given such rates
based on non-transportation restrictions, such as name, street address and zip code? Why
are the business practices of the ocean carriers in 2 of the domestic offshore trade lanes
the same, while the third is different?

The answer is REAL COMPETITION (because there are 3 carriers in each of the

other 2 markets). In the Alaska trade there is Totem Ocean Transport as well as Sea-
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Land/CSX and various barge lines. In Puerto Rico there is Crowley Liner Services, Sea-

Land/CSX as well as Sea Star Line and various barge lines. In the Hawaii trade, there is

only Sea-Land/CSX and Matsén with no effective “third” competitor and therefore a

distinct lack of competition. The result is a duopoly that, given the benefit of the doubt,

admits to, at a minimum, engaging in conscious price parailelism.

We have shown you how the 2 carriers, for whatever their reasons:

1.

Structured tariff rates and in fact entire tariffs, reflecting obvious “side
REDACTED '
agreements” at rates below those available to the
freight forwarders, thereby precluding the forwarders from these FCL rate items
and tariffs and utilization of such “market rates” to compete with the carriers for

FCL business.

. In 1998 and 1999 substantially changed tariff terms, rules and rates, effectively

and purposefully lessening the ability of the forwarder to compete for FCL

business.

. Have repeatedly denied requests (from me and pmbébly from other forwarders)

for a volume-incentivized pricing (as is found in other domestic offshore trades)
to allow DHX or any other forwarder (as a forwarder) to compete against them.
(Either one could have negotiated a time volume rate agreement or confidential
contract with DHX, or it’s forwarder competitors, but both have chosen not to,
because, I believe, they perceive there is no incentive or advantage to — one or the
other has to carry the business, and depending on the day of the week it is

tendered to Horizon Lines, in Los Angeles it may be placed on a Matson vessel

anyway.)

Page 4 of 37




PUBLIC VERSION

4. Have worked together, through tariff signaling and “matching”, to keep pricing in
the Hawaii shipping lanes extraordinarily high.
AMENDED COMPLAINT
When DHX first filed this complaint we believed that the extraordinarily high

cost increases forced on us by the ocean carriers were going to hurt our business — we did
not at the time of the initial filing of the original complaint in October 1999 know exactly
how it would affect us, just that it was unjust and unfair to “hoist” these additional costs
on our customers and that the carriers” tariff actions were very damaging to our ability to
continue to compete for and handle FLC business. By the time we filed the amended
complaint, we had become much more aware of the full impact of these tariff
modifications and what these actions had done to DHX’s full container business (as well
as others in the forwarding community) in terms of precluding us from competing with
the carriers for full containerload business. The time between filing the initial complaint
and the amended complaint gave us the buffer we needed to pinpoint how the ocean
carriers had worked “in synch” to minimize us and other forwarders as full containerfoad
competitors, through the combination of severely limiting our pricing mechanism on full
containerloads, REDACT ED ) It was
also ironic in that the passage of time likewise exposed the ocean carriers’
implementation of a pattern of general rate increases on freight forwarder traffic, which
in retrospect were obviously intended to make forwarders even more uncompetitive
through increases in the forwarders’ basic costs of ocean transportation. Thus, when
Matson and Sea-Land/CSX requested we restate our complaint, we had the benefit of our

experience to help us determine more fully what had occurred.
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~ Priorto providing my response to the public versions of the ocean carrier’s statements,
I must point out that the ocean carriers commit several fundamental factual errors. While
I will provide a more detailed discussion below, the carriers have erred in representing or
implying to the Board the following:
1. That the FCL rates charged by the freight forwarders were “higher” than the FCL
rates charged by the ocean carriers during the 1994 to 1998 period.
2. 'Ijhat the DHX complaints are simply “individual discrimination” claims.

3.

REDACTED

With respect to Item 1 above, the verified statements of Eric Sean Burns and Elaine
P. Griggs contained information that supports the above fact as well as reflecting the
immediate “results” of the ocean carriers’ actions on the FCL market rates (See VS
Griggs, Ex. 16). Ms. Griggs’ documents show that the FCL market rates were less than
the ocean carriers’ tariff rates for the DHX customers identified in Exhibit 16. Ms.
Griggs also shows the immediate impact on these FCL shippers by the ocean carriers’
actions.

With respect to item 2 above, I must point out the Board that the COS, and all of the
verified statements of DHX employees reflect that what is at issue is not only the ability
of DHX to compete for FCL business but that the tariff structures that resulted from the
ocean carriers’ actions PRECLUDE all forwarders from competition with the ocean
carriers for FCL business. When an industry segment of an industry is subjected to

grossly discriminatory conduct, the result of which is to seriously damage, if not destroy
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the competitive market, then it is a matter of destructive competition. The ocean carriers’

actions were patently anti-competitive regarding the entire forwarding industry.

REDACTED

REDACTED

The Board should also realize the ocean carrier’s, in their Replies, fail to maintain
the distinctions which DHX has shown between “forwarders as ‘shippers’” as a group
and what the ocean carriers call “proprietary shippers” or “beneficial owner shippers”.
Again, the failure to maintain these overriding general distinctions results in the ocean
carriers misstating DHX facts and contentions.

Rebuttal Reply to Matson Navigation Company
Freight F
The Reply Statement of Matson Navigation Company on page 9 indicates “Matson
undertook a study of the use of its tariffs by freight forwarders.” It indicates that this
study was the basis for a number of changes it made to its tariffs. The Board must have a
copy of this study — I have not seen it, but I ask the Board 2 simple questions —

First, why was it necessary for Matson to engage a study of the use of its tariffs by
forwarders? In 1993 I taught Mr. David Hoppes “how” the Matson tariff provisions were

being used. In October 1993, Mr. Hoppes, as General Sales Manager for Matson, had
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Matson publish some of the provisions which Mr. Hoppes and I discussed at length.
Matson used the freight forwarding community to generate substantial business from
1994 to 1998 and in fact, the freight forwarder rates on FCL generally became the
“market” rates -
REDACTED
It is my belief that

Matson’s real purpose in its tariff changes eliminating freight forwarder competition was
to thereby eliminate the existing competitive market rates. Certainly, Matson’s tariff rates
were too high in 1998 to attract and “hold” FCL business. The elimination of the
forwarder competitive rates, which David Hoppes already “knew” and understood, forced
all shippers to incur immediate rate/cost increases. It is also again ironic that these
massive rate/costs increases were accompanied by a reduction in the quality of services
offered to the shipping public.

Second, Sea-Land/CSX knew how upset DHX and other forwarders were when
these tariff changes took place. Did Matson share this study with them? If not, why did
Sea-Land/CSX also make the changes, when by just leaving their tariffs as they were,
they would have gained significant business from the forwarding community?
(Paragraph 70, 71 and 76 in Dan Downes Verified Siatement show that Sea-Land/CSX
understands the ability of the forwarder to shift freight between the ocean carriers. In
spite of this understanding, Sea-Land/CSX chose to echo the tariff changes Matson
signaled when in fact they could have gained substantial forwarder business by doing
nothing.) Common sense tells me that they knew they were eliminating the forwarders as

full containerload competition — and by matching Matson, they could also automatically
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increase their profits on a “substantial portion of their business”. The changes were a
win-win proposal for the 2 ocean carriers - they increase their revenue to the actual
prejudice of the forwarder communityRED ACT 1)

, and they substantially
reduce, if not eliminate, competition from the forwarders as competitors in the Hawaii
Trade.

Scope of 1998/1999 Tariff Changes

On page 9 of its Reply, Matson notes that their Executive Vice President, Paul
Stevens, said: “Mr. Stevens estimated in his verified statement that 98 percent of
Matson’s revenues from overflow containers in 1999 came from freight forwarders like
DHX.”

Thus, tariff changes implemented in 1998 and 1999 such as increasing the
overflow rates, changing the definition of a shipment (to reduce the number of .
overflows), changing the “Note Kits” — these changes, made in 1998 and 1999 were all
primarily ai:ﬁed at affecting one class of customer — the freight forwarder.

On page 2 of their Reply, Matson notes “there is nothing unlawful about ocean
carriers taking actions intended to attract business to them that is handled by their
competitors, even when those competitors are freight forwarders.” (Underscore added
for emphasis.) On page 23, Matson indicates “More importantly, however, even if it
were true, there is nothing unreasonable or otherwise unlawful about carriers taking

actions having the purpose and effect of attracting more business to themselves, even if

those actions reduce the revenues or profits of their competitors. That is the essence of
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competition.” (Underscore added for emphasis.) I believe this is what is called the
“Microsoft Defense”.

I would like first to point out the intention of Matson and Sea-Land/CSX was not
to attract business. The intention was for Matson and Sea-Land/CSX to protect their
business by precluding/excluding others (the freight forwarding community) from fairly
competing for this business, primarily by changing their pricing structures. These
changes resulted in higher, not lower, prices to the ultimate customer. We just could not
compete with the ocean carriers once the pricing mechanisms they provided were
eliminated and they refused to afford forwarders a legitimate alternative means of volume
pricing.

How did they do this? Through manipulating their service offerings and
publishing these protective measures in public filings of their tariffs over a period of
time. On page 4, Matson notes “DHX apparently believes that Carriers are supposed to
politely avert their eyes from public information about the prices and services offered by
their competitors.” Matson, on page 35, then states “Under 49 U.S.C. 14101 (b)(1)
carriers and shippers are permitted to enter into individualized agreements, and it is clear
from the legislative history of ICCTA that Congress intended that the terms of such '.
agreements need not be published in the carriers’ tariffs.”

The Board needs to realize that neither Matson nor Sea-Land/CSX filed the terms
of their MOU’s (Memorandums of Understanding) and “confidential” contracts in their
public tariffs. Further, that they also had ‘quasi-secret’ tariffs not generally noticed and
available to the shipping public (the “secret tariffs” which were discussed in previous

affidavits), but were available to each other (their competitor). If there is no need legally
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to publish the various contract terms including pricing, then why give such information to
a competitor, unless you are working to keep prices for specific types of goods or
services high, and need to maintain a relationship of trust regarding pricing within the
industry that’s built up over the years. If there is no need to file this information legally,
then why do so and give it to your single competitor? Why would the competitor then
file that same rate in its tariff, given they weren’t getting the business? The answer is
simple - they are signaling each other, and communicating through tariff filings. There is
no real competition in the Hawaii ocean trade at this time! The ocean carrier’s patently
anti-competitive actions are certainly destructive practices as they have seriously
damaged the level of market competition. They have in fact, crippled competition if not

eliminated competition all together.

Change in Defendant

It is noted that Horizon Lines, LLC now indicates that it is the successor in
interest to Sea-Land Service, Inc. In May 2002, they denied this factual point. I believe
that if DHX had not filed a separate lawsuit against CSX Lines, LLC in August 2002,
there would be no such “admission” by Sea-Land/CSX in this case. CSX Lines convinced
the court that CSX Lines was a defendant in the proceedings before this Board and that
the court suit was a duplication of the DHX Board Amended Complaint. DHX filed a

separate action specifically because it appeared that we were faced with a “run away

defendant”.
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Competition in the Trade

On page 26 of their Reply, Sea-Land/CSX indicates “If the cargo is being offered
by a shipper or forwarder who is currently moving cargoes with Matson, Mr. Downes
indicates that Horizon might be more inclined to try to accommodate the rate request in
order to gain market share from Matson. Alternatively, Horizon will look to determine
whether the volume of cargo “promised” by the shipper or forwarder is sufficient to
warrant a reduction from the current tariff rate. Obviously, in a two water-carrier trade,
Horizon would expect an aggressive competitor like Matson to behave similarly.”

In 1998 and 1999, had Sea-Land/CSX not made the tariff changes that Matson
had made, Sea-Land/CSX would have received substantiaily more cargo from DHX as
well as many of the other forwarders that were participating in the FCL market. All Sea-
Land/C8X had to do was to take no action — and they would have benefited with a large
increase in volume. Why did they follow Matson and make the changes? The Board
needs to see through the lack of competition (or dysfunctional competition) in the ocean
carriage trade to Hawaii and how these 2 carriers worked to destroy competition from the

forwarding group for full containers of shippers’ freight. Sea-Land/CSX pays great lip

* service to being a competitor of Matson, but the actions in this case speak louder than the

words. It is also interesting to note that Mr. Downes talked about “promises” of shippers
to tender cargo volumes and thereby obtain a lower rate. When DHX has approached Mr.
Downes, whether he was an employee of Sea-Land Service, CSX Lines, LLC or now
Horizon Lines, LLC for volume pricing, he has consistently declined to provide such
pricing. Mr. Downes representations in his Verified Statement are inconsistent with his

own actions and those of his company. Mr. Ralph Merolla pointed out that Mr. Downes
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told him that CSX Lines would not provide forwarders with volume pricing because of
what could occur based upon the experience in the other trades. The “experience” was an
increase in competition for business which resulted in a reduction in the overall rate
structures of the carriers. Mr. Downes is obviously against competition. I would also éay
in passing that their argument regarding business judgment does not “hold water”.
Application of this “business judgment” analysis would sanction monopolies,
racketeering and even theft. For example, it is definitely in the best interests of a
monopolist to drive out all competition as the result is greater profits which inure to the
monopolists’ financial well being and “bottom line”. Mr. Downes has confused
individual corporate “benefit” with the basic public obligation to follow the law. Sea-
»Land/CSX, at every opportunity, has undertaken increases in its rates and revenues from

freight forwarders even in the absence of any associated increase in Sea-Land/CSX costs.

REDACTED
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REDACTED

REDACTED
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Manufacture of Evidence
Freight Forwarding is & high volume, low margin business. DHX has over 20
competitors in the Hawaii Trade and has been successful in the past by, among other

things, continuously working to minimize its administrative overhead.

The preparation of informational summaries is not the “manufacture of evidence”.

It is highly inappropriate for Sea-Land/CSX to make such unfounded allegations. DHX
provided Sea-Land/CSX with access to many thousands of pages of documents and
financial information, including the underlying documents from which all of the
informational summaries were prepared. The information was segregated and filled an
entire conference room as well as many boxes of records at our warehouse (over 700,000
pieces of information in all). Interestingly enough, I can estimate that the counsel for the
ocean carriers spent only about 8 hours over a two day period examining these documents
at length. They had more than adequate time to make any comparisons between the
underlying records and the informational summaries and personnel were available to
point out documents and records as marked, as well as make any copies requested. The

ocean carriers could have summarized the same information from our records, but chose

instead to attack what we provided.
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Use of Dechter Pricing Memorandum

This memorandum was written in mid 2000, after the ocean carrier’s had already
eliminated the pre-1998 fréighi forwarder FCL rate structure. In July 2000, we were
really starting to understand how the rate, rules and note kits changes were affecting our
Full Containerload business. The impact of our higher charges were now affecting our
customers more and more and many of them were out shopping rates and putting our
business out to bid. We did not want to lose such accounts nor take on business that given
the new rates, rules and lack of note kits would, under the new current tariff structure, be
unprofitable.

This Memorandum cuts to the crux of the issue. As forwarders, at one point, we

were providing market rates and “making the market”.

REDACTED
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The July 2000 memorandum reflects that Matson/Sea-Land/CSX effectively

“broke” the market.

REDACTED

Full Container Division

The Full Containerload Division was run out of our Los Angeles facility.

REDACTED

Our complaint focuses
forwarders continuing ability to compete for this business - in this case those containers

handled by a separate Full Containerload Division which had to be disbanded in FY
2000.

REDACTED
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REDACTED

The Win-Win proposal that David Hoppes prepared and provided to me shows
that he and Matson understood the involved tariff provisions and how they were applied.
Matson pricing personnel also were fully aware of the utilization of these items as they
even expanded the usage by publishing the “forwarders rate/commodity ‘wish list™” in
October 1993. (See VS Dechter, Ex. Nos. 3, 4, and 10).

Growth Rates
Sea-Land/CSX, through Mr. Downes (in his statement) talks about the Hawati
market being a “mature” market. Mr. Downes was employed to make pricing decisions
and I question his experience and expertise to give his opinion on the economy of the
State of Hawaii or its potential for growth. On the other hand, in 1994 I wrote my
Masters Thesis on the Freight Industry to Hawaii, including a section specifically dealing
with Hawaii’s economy. And I have been named as an expert in these proceedings. Mr.
Downes opinion would have been my opinion prior to September 11, 2001. However,
since September 11, 2001 we have seen a resurgence of Americans traveling to Hawaii,
and I believe his view is antiquated. |
Hawaii had unprecedented growth in the 1980°s and the state entered a recession
in the early 1990’s — an offshoot of the banking crisis in Japan. Currently, the Japanese
still come to Hawaii — they just spend less and stay shorter periods. Anyone reading the
Wall Street Journal knows that they have been struggling with banking and other
economic issues for the past 12-13 years, but it appears they are now finally starting to

come out of their economic quagmire. As they do, their travel back to Hawaii will
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increase substantially, and that, coupled with the resurgence in tourism from America,
i will make Hawaii a growth market for years to come.
The following article is copied from the January S, 2004 “The Fleeting View”, a

l monthly publication of the Hawaii Transportation Association:

l “HAWAI FORECAST UP”

“Hawaii’s economic outlook for 2004 is projected for a 2.8% increase in real

I Gross State Product (GSP) and a 6% increase in arrivals according to the State
l Department of Business, Economic Development and Tourism (DBEDT).

The forecast also calls for increases in new jobs (2%) and growth in personal

' income (3.4) % in 2004.

l DBEDT expects we will end 2003 with a 2.9% growth in the GSP, and 2 2.2%
increase in wage and salary jobs. Tourism performance has also been strong:

' visitor days is expected to be 3.8% over last year, along with total visitor spending
l up by 4.8%

l While the mainland market has rebounded, the important Japanese market has
only recently shown improvements. However, since domestic visitors stay longer,
l the net effect has been'a gain in expenditure and visitor days.

l Most economic indicators have been positive for the first three quarters of 2003
i

i

i

i

i

compared to the same period last year: personal income rose 5% in the second

quarter”.

The above article supports my opinion as an Expert that Hawaii does have long

term growth potential, and the tragic events in 2001 have aided its resurgence.
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Sea-Land/CSX would have the Board believe that Hawaii is a mature market with
no or limited growth, and my use of a historical growth rate based on past experience is
unwarranted. I am firmly of the belief that being an American state, and having the safety
of the travel and other Homeland security measures implemented by the U.S.
Government, Hawaii will become more and more popular as a vacation destination as
U.S. Citizens become more and more security conscious. Thus, I firmly believe the
growth rate I've used is appropriate.

Error in CSX/Horizon Lines Reply
Mr. Merolla, whose title is Executive Vice President of Sales and Marketing —
Hawnaii and Guam, was promoted to the position in 2000.

Mr. Merolla took over approval of all pricing for Hawaii
and Guam in 2001. As a result of this as well as the fact Mr. Merolla has been domiciled
in Oakland since starting with DHX in 1981, he was not personally involved in most of
this business when it was lost, and he does not have knowledge on how

prior to 2001.
This is important because Sea-Land/CSX’s Reply, from pages 82 to 90, is simply
wrong and should be ignored/deleted.
REDACTED

T approved all changes personally, and it was

a “read only” file that only I (and my assistant) had access and could change.
REDACTED
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REDACTED

Tariff Participation Concurrences
Sea-Land/CSX have provided to the Board a copy of a document that was executed by
me and represented that the document reflects that DHX concurs in Sea-Land/CSX
tariffs. The Sea-Land/CSX Reply misstated the DHX claim. The DHX claim is that the
tariff (SEAU-468 and thence CSXL-468, which are the same tariff and which were
discussed by Eric Sean Burns in his verified statement) contain misrepresentations. These
misrepresentations are that the tariff contains joint rates and proportional rates. Mr.

Burns pointed out that there have been no participating carriers in SEAU-468 nor CSXL-
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468 (except Sea-Land Service and then CSX Lines) since November 1999. It is not an
issue of the existence of “concurrences”. The concurrence that Sea-Land/CSX produced
is part of an equipment interchange contract and is a document that is required by Sea-
Land/CSX in order that any trucking company be permitted to remove
equipment/containers from Sea-Land/CSX’s equipment terminals. There is no
“agreement” between Sea-Land/CSX for any joint services, including joint rates or
proportional through rates and routes. The document is signed and returned because it is
necessary to get access to equipment. DHX does negotiate local drayage rates but such
rates have nothing to do with any joint services. I would like to point out that the
document itself states that it is only “effective as of the effective date of the Motor
Carrier’s participation in the tariffs of CSX Lines, LLC”. Since no DHX company is
listed as a participating carrier in the subject tariffs, the “concurrence” is irrelevant in any
event. I am attaching hereto a copy of the January 2000 “Equipment Interchange
Agreement” package that was sent to DHX dated January 10, 2000.

CSX Lines/Horizon Lines I.CL Competition

As is noted that in the public version of the verified statement of Daniel Downes, he
states that Horizon does not compete with forwarders in the Less-Than-Container load
business (“LCL”). That representation, like other material facts, is not correct. CSX
Lines/Horizon operates an entity that is known as WWW.Shipmystuff Com DHX
recently received a copy of a solicitation from “Horizon Service Group” which also
operates out of Horizon Line’s offices in Dallas, Texas. A copy of that sales solicitation
is likewise attached hereto. As you can see, Horizon solicits LCL cargo through

“partners” and all of this LCL is to be moved on Horizon Lines (solicitation page 2,
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footnote 1). It is a continuing pattern of “slight-of-fact” as the cornerstone of Sea-

Land/CSX/Horizon’s defense of their actions in this proceeding.

Damages

REDACTED

REDACTED
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DHX RESPONSE
REDACTED
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REDACTED

REDACTED
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REDACTED

REDACTED
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Lastly, I must comment on the allegation that DHX is “misrepresenting” its records
and “puffing” upon its claims against Horizon. As I have indicated, DHX has not
puffed its claims as to Sea-Land/CSX/Horizon. The issue of misrepresentation appears
to be a mistake on behalf of Sea-Land/CSX. In addition to the explanation of the

-that I have provided, I would also point out that Mr. Merolla
issued an Errata Sheet to his deposition testimony in which he clarified and corrected
the matter. Sea-Land/CSX conveniently have failed to disclose that Errata Sheet
correction by Mr. Merolla. The question this Board should ask of Sea-Land/CSX is
“Why not disclose the existence of the correction?”

Damages

REDACTED

Who should pay the damages? Since we are dealing with 2 companies who acted
in the same manner, they should be jointly and severally liable for the losses and damages
to DHX. Their contention that it is possible to allocate lost customers between them is
specious. They know that on any given week a full container load customer’s cargo might
move on a Matson vessel or a Sea-Land/CSX vessel. Sea-Land/CSX is a culpable as

Matson as Sea-Land/CSX could have avoided this entire matter by simply doing nothing
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Matson’s actions. Instead, Sea-Land/CSX became an active participant and is now

equally responsible for the results—the loss of a total operatmg division of DHX.
Final Summary o
L& me restaté our case: _
1. On page 7 of itS\Reply, Matson notes “In the case ‘of FCL shipments‘however,

freight forwarders provide no particular benefit to carriers (underscore added for

‘ emphasis) and ﬁ‘mcﬁon principally as competitors”. The Board should note that
the Forwarder did provide benefit to the mm For Example, the container '
could be schediiled on the first available vessel for either carrier, or an equipment
shortage of eﬁﬁér carrier could enable the Forwarder to still service the ‘
marketplace while the carrier couldn’t.

2. Matson Navigation and Sca-Land/CSX‘cumulatively worked to eliminate the
freight forwarding industry as competitors for full containerload business to
Hawaii, |

A. They setupa systeﬁ of unfiled rates, terms and conditions and of
“confidential” contfacts to proprietary shippers at rates lower than that of
the forwarders, then exchanged these rates in such a manner that they
‘could control the pricing in the market place.

B. They eliminated the freight forwarders mechanism in their tariffs
that they provided freight forwarders to compete on the full
containerioads by ihcreasing the rates on overflow containers 17 %

percent in 13 months,
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changing the definition of a shipment, and eliminating “Note Kits” under
which full containerloads could be shipped.

. In doing “B” above, they basically forced us, the forwarding community,
to raise rates to avoid losing money on specific commodities of
containerloads or reduce margins on full containerloads. Our raising rates
forced the ultimate consumers back out into the marketplace to shop for
cheaper pricing, in both the full containerload and less than containerload
marketplaces. This full container load business ended up with Matson or
Sea-Land/CSX at their tariff rates.

. They established an exclusionary tariff by means of non-transportation
related restrictions which include a) shipper names, b) street addresses, c)
limited inland carrier routings, d) limited terms (short term rates) and e)
limiting forwarders to intermodal open tariff rates which are at levels
which are “higher” than rates made available to full containerload/straight
load proprietary shippers.

. Additionally, remembering previous documentation submitted to the
Board,

(i) Matson deceptively came to us under the guise of working
together, only to use their knowledge to harm us (and other
forwarders).

(i)  Both carriers lied to DHX about the use of volume/contract

pricing.
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(iii.) Both carriers mislabeled (thereby misrepresenting the truth to
the shipping public) tariff rates as a means of deception and
to facilitate the lying about volume rates and MOU’s.

(iv)  Where the carriers did publish pricing and certain terms
found in Memorandums of Understanding and volume
contracts, they left out other relevant terms, like waiving
hazardous materials charges or detention, cargo volumes, and
the like, so that even if a forwarder bid on the business it

would not be a competitive bid.

3. Hawaiian ocean carriage is the only domestic oﬁ*’ghore ocean trade without

volume-incentivized pricing for freight forwarders. Other offshore trades, where
there are more than 2 ocean carriers have such volume pricing. Where there are 3
ocean carriers there is REAL COMPETITION. Matson and Sea-Land/CSX have
worked together to ensure that such pricing tools are not available to forwarders
shipping to Hawaii, since it would of)viously increase competition for the full
containerload business. Ocean carrier claims about perceived neutrality in their
deélings with customers and competitive sensitivities about the relationships
between those rates and the shippers and forwarders who use them are
poppycock. The contracts are/can be confidential. The market is supposed to
determine pricing, not 2 carriers communicating by tariff filings, who, dueto a
lack of competition, are capable of keeping rates of large volume shippers (like
DHX) outlandishly high, given much lower rates they have published for much

smaller shippers.
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We hope the Board sees the folly of letting Matson and Sea-Land/CSX/Horizon
control the pricing as a single unit in a single market. They are fully responsible for their -
violation of public trust and their absolutely anti-competitive behavior and destruction of
the forwarding industry’s ability to compete for full containerload business.

Finally, DHX wishes to thank the Board for its time and efforts.
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Bradley J. Dechter

STATE OF California

S8

County of Los Angeles

ene Laster, Notary Public, personally appeared

d hter, President i .pmventometobethepmw%osemme;s
subscn‘bed to the wﬁhm mstmmem and acknowledged to me that he executed the same in
his authorized capacity, and that by his signature on the instrument the person, or the
entity upon behaif of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Signature

Cammie Rene Laster

Commission Expires: 10-15-2005
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Bradley J. Dechter

STATE OF California
S8
County of Los Angeles

On January 28, 2004, Cammie Rene Laster, Notary Public, personally appeared
Bradley J. Dechter, President of DHX, Inc. proven to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he executed the same in
his authorized capacity, and that by his signature on the instrument the person, or the
entity upon behalf of which the person acted, executed the instrument.

my hand gnd offiéral seal.

Signatuke* Lone : ﬂ#

Cammie Rene Laster

CAMMIE RENE LASTER
Commission # 1325276
Notary Public - California

Commission Expires: 10-15-2005
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CSX LINES EQUIPMENT INTERGCHANGE AGREEMENT




LINES

January 10, 2000

Dear !nterchange Holder:

As a result of the sale of Sea-Land Service's intemnational division to Maersk,
inc., your existing intermodal interchange Agreement with Sea-Land Service, Inc.
will be null and void effective January 24, 2000. After January 24, 2000, all
carriers hauling “intemational freight” will be required to have an Interchange
Agreement with Maersk-Sea-Land. Carrlers hauling “domestic freight”
(freight originating out of or ultimately destined for Hawaii, Guam, Puerto
Rico or Alaska) will be required to have an Interchange Agreement with

- CSX'Lines, LLC.

Attached is a copy of the CSX Lines, LLC Interchange Agreement. Please
complete pages 2 - 4 of the Agreement. You may fax the 3 pages, along with
the other information discussed below, o this department at 972-716-2106.
However, please return the original pages to this office. Pages 6-8 of this

agreement are duplicate signature pages that you can retain, as well as the hard
copy of the Agreement. :

¢
Wa also need to know your U.S. Customs Bond Number, if bonded. Please

_include this information in your cover letter when you return the other items.

Finally, if your insurance company has not already done so, we will need them to
send an original of your current insurance certificate (the standard ACORD form),
with CSX Lines, LLC as the “Certificate Holder” at the following address:
4100 Alpha Road, Suite 700, Dallas, TX 75244, Atin: Interchange
Agreements; this must also show Automobile Liabilily coverage of at least
$750,000, and Motor Truck Cargo Liability of at least $100,000 per container, as
per the requirements of the CSX Lines, LLC Interchange Agreement. Please
note that the Certificate of Insurance must be faxed and/or mailed directly
to us by your insurance Company.

Once all the information is recaived, it will be updated in our system to show that

your company has met all requirements and does have a valid Interchange
Agreemeat with CSX Lines, LLC.

-

If you have any questions, please feel free to contact me at 972-716-4404.

Sincerely,

Sanon Rud

Sharon Reed
Fleet Administration Rep

i
' i
'
i
l .
i

-



’ ﬁate:

1. Complete pages 3 - 5 of the Agreement and fax to (972) 813-5746. However, please mail
the original pages to this office at the below address and keep a copy for your records.
Pages 7 — 9 are duplicate copies and should be retained for your records.

Address: CSX Lines, LLC
Afttn: Interchange Agreements
4100 Alpha Road, Suite 700
Dallas, TX 75244

2. Yourinsurance company must fax or mail your cument insurance certificate (the standard

ACORD form), listing the following items:

1) Certificate Holder must read:

. 2) Business Automobile Liability
3) Motor Truck Cargo Liability
4) Statutory Workers' Comp Policy

CSX Lines, LLC

Attn: Interchange Agreements
4100 Alpha Road, Suite 700
Dallas, Texas 75244

Min. Requirement - $1,000,000

Min. Requirement-$ 100,000

if your company is required by law to provide
Worker's Compensation, you must provide -
proof of this coverage. This policy must also
waive subrogation against CSX Lines, LLC, to
the extent permitted by law. If you are not
required by law to provide Worket's
Compensation, please send us a letter on
your company’s letterhead stating the reason
for the exemption for our records.

Please note that all of the above items must be received in our office in order to satisfy

CSX Lines, LLC’s insurance requirements.

Interchange Agreements without complete

Certificates of Insurance will not be processed. Certificates may be faxed to (972) 813-
5746, with the original mailed to the above address. Please also note that the Certificate of
Insurance must be faxed and/or mailed directly to us by your Insurance Company.

For Questions: 972-813-5351

E-mail Us: DallasFleetAdmin@CSXLines.com

CSXL IIA Rev. 8.03.01

1
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CSX LINES, LLC
INTERMODAL INTERCHANGE
AGREEMENT

CSX LINES, LLC
INTERMODAL INTERCHANGE AGREEMENT
PREAMBLE

The parties to this Agreement are CSX Lines, LLC (herein referred to as "CSX Lines or
“Owner”) and the Carrier named below (herein referred to as "Carrier”). The Carrier owning or
operating Equipment for interrnodal interchange service, agrees, jointly and severally, to be
bound by each and all the provisions of this Agreement and subsequent amendments or
revisions thereof, goveming the interchange and use of, repairs to, and settlement for,
Equipment used in intermodal interchange senvice.

CSX Lines reserves the right to terminate this Agreement upon fourteen (14) days advance
notice in wntmg. in the event the Carrier fails to maintain ‘satisfactory credit ratings, is

delinquent in making payment, and/or Carrier performance issues exist that impact on senice
to CSX Lines’ customers.

IN WITNESS WHEREOF, this agreement has been signed this _______ day of

: , 20 , by the duly authorized representative of the Carrier
hereinafter designated.

Carrier:

By: Title:
(Signature)

- Business
Address:

No. Street City

County State ' Zip Code

Telephone Number: Fax Number:

- E-Mail Address:

Type of Organization: :
~ (individual, partnership or corporation)

CSXL IA Rev. 8.03.01 ) 3




- If a Partnership:— S

if a Corporation: :
State in which organized:

Date of mcorpgration:

Date of formation of partnership:

Name of all partners: __

1.C.C./Federal Highway Administration/Federal Motor Carrier Sefety Adm'inistrationIU.S.

Department of Transportation Operating Authority and Identification numbers (list all
applicable): :

SCAC Alpha Code:
Acceptedthis _________ dayof , 20
By
Manager, Fleet Administration
CSX Lines, LLC
Address: 4100 Alpha Rd.
Suite 700
Dallas, TX 75244
CSXL IIARev. 8.03.01 4




CONCURRENCE

~[MOTOR CARRIER NAME]— ~ — -
(Hereafter referred to as "Motor Carier”) ,

(Street) ‘

(City, State, Zip)
Date:

This is to certify that Motor Carrier assents to and concurs in all freight tariffs and supplements
thereto, filed by CSX Lines, LLC or its tariff publishing agents in which the undersigned carmier
is shown as a participant, and the undersigned carrier hereby makes itself a party thereto and
bound thereby insofar as such tariffs apply from, to, via or at points on its lines or in its territory.
This Concurrence shall remain in effect until terminated by either party giving not less than 30
days' written notice to the other party. This Concumence is effective as of the effective date of
the Motor Carier's participation in the tariffs of CSX Lines, LLC.

X Lines, LL
. [MOTOR CARRIER NAME]

By: Michgel R, Mitchell By:

Manager, Fleet Administration [SIGNATURE]
its:
‘ [TITLE]
SCAC Alpha Code:

CSXL IIA Rev. 8.03.01 5
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CSXLINES, LLC
INTERMODAL INTERCHANGE
| AGREEMENT

, CSX LINES, LLC
INTERMODAL INTERCHANGE AGREEMENT
" PREAMBLE

The parties to this Agreement are CSX Lines, LLC (herein referred to as "CSX Lines" or

_ "Owner”) and the Carrier named below (herein referred to as "Carmier"). The Camier owning or

operating Equipment for intermodal interchange service, agrees, jointly and severally, to be
bound by each and all the provisions. of this Agreement and subsequent amendments or
revisions thereof, goveming the interchange and use of, repairs to, and settlement for,

Equipment used in intermodal interchange senice. ‘

CSX: Lines reserves the right to terminate this Agreement upon fourteen (14) days advance
notice in writing, in the event the Carrier fails to maintain satisfactory credit ratings, is
delinquent in making payment, and/or Camier performance issues exist that impact on service
to CSX Lines’ customers.

IN WITNESS WHEREOF, this agreement has been signed this ___ . day of

, 20 , by the duly authorized representative of the Carmier
. hereinafter designated.
Carrier:
By: Title:

(Signature)

Business
Address: : 3

No. ' Street City

County ‘State Zip Code
Telephone Number: Fax Number:
E-Mail Address:
Type of Organization:

(individual, partnership or corporation)

CSXL ITA Rev. 8.03.01 7




|m e me - —--e---om- =

if a Corporation:
State in which organized:

Date of incorporation:

i a Partnership: o
Date of formation of partnership: S R

Name of all partners:

" 1.C.CJFederal Highway Administration/Federal Motor Camier Safety Administration/U.S.
Department of Transportation Operating Authority and Identification numbers (list all
applicable):

SCAC Alpha Code:

Acceptedthis ____________ dayof , 20

‘By Michael R. Mitchell
Manager, Fleet Administration
CSX Lines, LLC

Address: 4100 Alpha Rd.

Suite 700
Dallas, TX 75244

CSXL IIA Rev. 8.03.01 _ ‘ 8
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CONCURRENCE

= [MOTORCARRERNAME]
(Hereafter referred to as "Motor Carrier”)

* (Street)

" (City, State, Zip)

,Date:

This is to certify that Motor Carmier assents to and concurs in all freight tariffs and supplements

. thereto, filed by CSX Lines, LLC or its tariff publishing agents in which the undersigned camier

is shown as a participant, and the undersigned carrier hereby makes itself a party thereto and
bound thereby insofar as such tariffs apply from, to, via or at points on its lines or in its territory.
This Concurrence shall remain in effect until terminated by either party giving not less than 30
days' written notice to the other party.- This Concurmrence is effective as of the effective date of
the Motor Carmier's participation in the tariffs of CSX Lines, LLC.

X Lines, LL!
[MOTOR CARRIER NAME]
- By: Michael R. Mitchell ' By: , _

Manager, Fleet Administration [SIGNATURE]

Its: .

[TITLE]

SCAC Alpha Code:

CSXL TIA Rev. 8.03.01 9
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1. AGREEMENT
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i
{

~ 2. SUBSCRIBER
3. EQUIPMENT

4. USER

. DELIVERING CARRIER
- 6. RECEIVING CARRIER
7. USE CHARGE

8. INTERCHANGE POINT
9. INTERCHANGE

10. OWNER

11. PORT-TO-PORT MOVE

12. INTERMODAL MOVE

(3]

CSXL DA Rev. 8.03.01

" DEFINITION OF TERMS

~ Where the following terms appear in this Agreement they shall have the meaning indicated:

- A term referring to the CSX Lines Intermodal Inte'mh'angev

- A Canier that is-a signatory to an Intermodal Interchange
Agreement with CSX Lines.

-Trailers, containers, generator sets, chassis, bogies and
component parts thereof.

- A Carrier that is a party to an Intenmodal Interchange
Agreement with CSX Lines and is in possession of
Equipment.

" - A User offering Equipment to another Carrier whether or

not a Subscriber.

- A User accepting Equipment from ancther Carrier whether
or not a Subscriber.

- The charges to be paid for Equipment by Users to CSX Lines
pursuant to this Agreement.

- An agreed location where two or more Carriers or a User
and CSX Lines receive and/or deliver Equipment.

- The transfer of Equipment pursuant to this Agreement,
consummated when the Equipment interchange receipt and
safety inspaction repoit form is properly executed.

- CSX Lines, LLC (which is also referred ta as “CSX Lines”).

- A truck move using CSX Lines operated Equipment where the
move is not contracted with or paid for by CSX Lines. :

- A truck move using CSX Lines operated Equipment where the
move is contracted with and/or paid for by CSX Lines.

\



_ SECTION 1.

" PARTI
TERMS AND CONDITIONS

GENERAL

1.1
1.2
13

SECTION 2.
2.1

SECTION 3.
3.1

These Terms and Conditions shall govem the interchange and use of, repairs to, and
setlement for Equipment whenever such Equipment is being used and interchanged pursuant
to this Agreement. . '

if a Subscriber interchanges Equipment with a non-Subscriber, the Subscriber will be
responsible for the performance of all Terms and Conditions of this Agreement in the same
manner as if the Equipment were in the possession of the Subscriber.

In this Agréement. the Carier which is a signatory party hereto may also be referred to as
Subscriber, User, Receiving Camier, and Delivering Carrier.

RECEIPTS AND REPORTS

At the time of Interchange an authorized representative of each party shall execute in multiple
copies as the interchanging parties may require, an Equipment interchange receipt and
safety inspection report form, and the parties shall be bound by the notations thereon.

LIABILITY FOR AND USE OF EQUIPMENT
Responsibility of User.

a) User shall be fully liable for, and have the right of complete inspection, control supervision
and/or rejection of Equipment while in its possession and shall be responsible for
retuming or interchanging the Equipment in the same condition as received, ordinary
wear and tear excepted, and with all dunnage, debris and similar items having been
removed. '

b) In the absence of instructions from CSX Lines, or agreement to the contrary, when
Equipment in interchange service is. unloaded, it will be the responsibility of the User to
promptly retum such Equipment to CSX Lines at the point received.

c) CSXLines will promptty accept the retum of empty Equipment.
d) The cost of decontaminating Equipment that has been loaded with contaminating

commodities shall be the responsibility of the User who loaded, or amanged for the
loading or unloading of, such Equipment.

CSXL IA Rev. 8.03.01 12
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e) User wamants that it possesses and will continue to possess for the duration of this
Agreement all requisite Authorities to use and operate Equipment received under this
Agreement. User agrees that Equipment received under this Agreement shall be
operated in conformity with all applicable Federal, State and local government Statutes
and Regulations, including those of the U.S. Customs Service, and, further agrees to
indemnify and hold CSX Lines harmless for any violations resutting from User’s failure to

- comply with such Authorities, Statutes, and. Regulatnons, whether or not such violation is
intentional.

Adjustment or Transfer of Lading

- a) Adjustment or transfer of cargo being transported in the Equipment shan be the

SECTION 4.

41

4.2

43

44

responsabuluty of the Delivering Carrier:

1. When required at point of interchange dus to defective Equipment which '
cannot be readily repaired;

2. When due to overload in wolatuon of tem 4, Section A, of Part Il of this
Agreement.

b) If the Delivering Carrier fails to adjust or transfer cargo where required,
Receiving Carrier may cause transfer to be made at expense of Delivering
Carrier.

DAMAGE, REPAIRS, MAINTENANCE AND BILLING

In the event Equipment is damaged after being received in Interchange, the User in
possession at the time the damage occumred shall, at its sole expense, retum the Equipment
to a condition that meets CSX Lines’ standards. Any material applied must be of similar
quality and type as material removed and all repairs, when completed, are subject to
acceptance by CSX Lines. In the event of failure of the User to make such repairs it shall,
nevertheless, be responsible for the cost thereof.

in the event a Subscriber delivers Equipment to a non-Subscriber, the Subscriber will remain
responsible to CSX Lines for any damage to the Equipment until ItS retum to CSX Lines or its
interchange with another Subscriber. .

In tﬁe event Equipment shall require repairs before being accepted in interchange, Delivering
Carrier shall be responsible for the cost of repairs. Receiving Camier may cause repairs to
be made and bill Delivering Carier for the cost thereof. [f estimated cost of foregoing
repairs exceeds $100, consent of Delivering Camier shall be obtained before Raceiving
Carrier causes repairs to be made.

In the event of repairs necaessitated by defective Equipment, User shall make such repairs
that do not exceed $100 as may be necessary. User shall secure the approval of Owner
before making any repairs, the estimated cost of which will exceed $100. When the cost of

‘repairs exceed $100, the Owner shall be responsible for the entire cost thereof and User

shall be promptly reimbursed. Owner may request retum of replace parts whenever cost of
repairs exceeds $100.

CSXL HA Rev. 8.03.01 , 13
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- 4.6

4.7

4.8

4.9

4.10

4.1

- Equipment number, chassis number and-an itemized repair list. B

In the event the User retums Equipment to the Owner in a damaged condition, Owner shall
take appropriate exception on the Equipment Interchange Receipt, and, before making
repairs, Owner shall notify the User if the estimated cost thereof will exceed $100. User shalt
respond to Owner's notification within three (3) working days following receipt of the
notification. Owner shall bill the User for the cost of the repairs within ninety (90) days of
receipt of notification from the User. Billing must include Owner's marks or alpha code and

Ordinary maintenance and other service adjustments occasmed by ondmary use in
interchange will be:

a) Absorbed by User when cost thereof does not exceed $100.
b) Billed to and bome by Owner in entirety when cost exceeds $100.

¢) Authorized by the Owner prior to commencement of repairs when estimated cost
exceeds $100.

d) Billed to the Owner by User within ninety (30) days after repairs have been completed,
unless otherwise agreed upon. Billing must include owner marks or alpha code and
Equipment number, chassis number, date and location where repaired, and all details
conceming items of repair. '

Unless otherwise provided, material used in making repairs shall be charged at current
market prices, which shall be the inwoice price plus commercial freight. However, when
repairs are made in commercial shops or outside repair facilities, the actual amount invoiced
for such material and labor must be used.

When repairs are made by User, labor shall be chérged on the basis of actual time
consumed in making repairs but shall not exceed the labor rates then prevailing in the area.

Equipment owned or leased by parties other than Owner, which is utilized by User under this
Agreemsnt, may be subject to additional terms and conditions (e.g., road service policies or
other similar tarms and conditions) which are incorporated herein by reference and-which are
made a part of this agreement and which may result in additional charges to the User.

-Improper Repairs

a) Where Owner ascertains that improper repairs have been made, the User responsible
must assume full cost of correcting improper repairs. Owner must furnish to User a list of
improper repairs and cost estimate prior to initiating comrective repairs. If User doas not
respond within ten (10) days after nctification, informing Owner of acceptance of
estimate or the name of representative authorized to make inspection of alleged improper
repairs, Owner may proceed with repairs at User's sole cost and expense.

b)  Where serviceable material not standard to Equipment is removed by Owner and, upon
notification, the Carrier responsible for the improper repairs so elects such material may
be treated as scrap.

Payment in fult for repairs made under this Section shall be made by the responsible party
within sixty (60) days after receipt of billing from Owner.

CSXL A Rev. 8.03.01 14




l SECTION 5. SETTLEMENT FOR LOST, STOLEN OR TOTALLY DESTROYED EQUIPMENT
5.1 in the event Equipment is lost, stolen or totally destroyed while in possession or control of
User, the User agrees to reimburse Owner on the basis of the cumrent replacement cost of
l the Equipment, Special Equipment and accessories; less depreciation, as calculated in
accordance with this Section (but not less than the replacement value or the stipulated cost
. set forth in_any applicable Equipment leasa betwean Qwner and underying lessor, whichever
l is applicable) as of the date of nouﬁcatm that the Equipment was lost, stolen or totally
destmyed : _
5.2  Owner shall, within thirty (30) days after receipt of such written notification, secure and
l fumish to the User a written statement showing the date of acquisition and the Deprec:ated
Total Replacement Cost of the lost, stolen or totally destroyed Equipment calculated in
l accordance with this Section 5.
5.3  Whenever replacement cost is the basis for fixing the value of the Equipment, it shall be
computed as follows:
I EXAMPLE:
l Contai {5y :
1. Replacement Cost of Equipment $10,000
l 2. - Replacement Cost of Special Equipment and
Accessories other than Mechanical Refrigeration Units $ 172
(Sum of 2.c. plus 2.d.)
I a. Invoice Price $ 100
I b. Commaercial Freight Charges $ 50
c. Subtotal of 2.a. and 2.b. $ 150
| d.  15% of Subtotal of 2.a. and 2.b. $ 22
. 3. Replacement Cost of Equipment and Special Equipment
and Accessories other than Mechanical Refrigeration
l Units (Sum of 1. and 2.) $10,172
4. Depreciation for Equipment and Special Equipment
and Accassorias other than Mechanical Refngeratlon
l Units - 5 years. _ $ 3,387
5. Depreciated Replacement Cost of Equipment and
' Special Equipment and Accessories other than
Mechanical Refrigeration Units $ 6,785
l 6. Replacament Cost of Machanical Refrigeration Unit $ 2,000
' CSXL IIA Rev. 8.03.01 15
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Dapraciation for Mechanical Refrigeration Unit — 5 years $ 1,000

Depreciated Replacement Cost of Mechanical
Refrigaration Unit $ 1,000

_ Depreuated Total Replacement Cost of Equupmen'(

54

55

a)

b)

¢

Refngerahon Unit (‘Depmcnated Total Replacement
Cost”) (Sum of 5. And 8.) $ 7,785

In determining the replacement cost of special Equipment and accessories, other than
mechanical refrigeration units, the cument market price shall be used. The cument
market price shall be the invoice price plus commercial freight charges plus fiteen (15%)
percent.

Replacement cost of Special Equipment and accessories other than mechanical
refrigeration units shall be added to the replacement cost of the Equipment, and this sum
shall be depreciated pursuant to Paragraph 5.4 in order to determine the Depreciated
Replacement Cost of the Equipment and Special Equipment and Accessories other than
Maechanical Refrigaration Units, at the time of notification.

In determining the replacement cost of a mechanical refrigeration unit, the
manufacturers current market price for a similar unit with all component parts, including
the fuel tank or bottles, depreciated by the age of the damaged unit {using the rate shown
in Paragraph 5.4b) shall be calculated and added to the Depreciated Replacement Cost
of the Equipment, Special Equipment and Accessories other than Mechanical
Refrigeration Units.

Trailers or containers, Special Equipment and accessories, generator sets, and mechanical
refrigeration units shall be depreciated on straight line basis, as follows:

8)

b)

c)

d)

_Chassis, or containers (new or rebuilt), Speeial Equipment and accessories, other than

mechanical refrigeration units, at five-sixths of one percent (5/6%) per month - six and
two-thirds percent (6-2/3%) per annum -- applied to age of Equipment, with maximum
depreciation limited to fifty (50%) percent.

Mechanical refrigeration units with all components parts, including fuel tanks or bottles, at
ten percent (10%) per annum applied to age of units with maximum depreciation limited to
fifty (50%) percent.

Age of chassis or container, Special Equipment and accessories, other than mechanical
refrigeration units and parts, shall be determined by subtracting year and month in which
originally built from year and month in which notification is made with no fractional part of
a month being considered.

Age of mechanical refrigeration units with all éomponent parts, mcludmg fuel tanks, shalf
be determined in the same manner as outlined in Paragraph 5.4 c., using date of original
installation and date originally buiit.

Salvage value of chassis or container, Special Equipment and accessories shall be
computed as follows:

CSXL IA Rev. 8.03.01 16




a) All chassis or containers, regérdless of type or construction, including all Special
Equipment and accessories other than mechanical refrigeration units, at $100 per
chassis, plus $53 for each usable tire. .

b)  Mechanical refrigeration units and all component parts including fuel tanks at $225 per
unit.

N
3
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!

|
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i
1
i

L
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|

|

|

|

|

i

‘5% Settlement shall be made within sidty (60) days after User has been fumished a written
statement of the Depreciated Total Replacement Cost of the Equipment lost, stolen or totally
destroyed. :
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SECTION 6. USE CHARGES

6.1

6.2

6.3

6.4

6.5
6.6

6.7

6.8

6.9

Usar-shall be fully regponsible for the payment of all use charges. and all other charges and
claims property assessed under this Agreement, and in Attachment A", by Owner, as well as
for any court costs, expenses, reasonable attorney’s fees, and reasonable interest charges
resulting from User’s failure to pay such charges and claims as is provided herein.

When Equ:pment is damaged and rapo:ted fo Owner under Section 4 of this Agnaement use

* charge will cease from date of original nofification until repairs are authorized or other

disposition is directed by Owner.

If Owner requests Equipment be retumed for repairs, User will, u'n!ess otherwise agreed
upon between. the parties, initiate retumn of Equipment within five (5) days after notice is

. receivad; otherwise, use charges shall be reinstated.

Use charges shall not be paid by an intermediate User on Equipment retumed under Section
6.2. Equipment retumed under this Section shall be so indicated on the movement document.

If, on receipt from Owner of depreciated repiaoemént value, User decides to repair or send
the Equipment to Owner for repairs, the use charges shall continue from date of original
written notification to Owner as lost, stolen, destroyed, or damaged.

User shall be responsible to the Delivering Carrier from whom it received the Equipment for
the performance of this Agreement by itself and by all other persons into whose possession
such Equipment may go until its proper retum to Owner or to the Delivering Carier.

A Subscriber to this Agreement, falling to accept promptly from another Subscriber
Equipment billed to or via that Subscriber, shall be responsible for use charges on Equipment

. 80 held for delivery. The Subscriber in possession of Equipment shall notify the delinquent

User daily prior to midnight, through the designated representatives at the point where
Equipment is offered, of the total number of units so held for it, and within forty-sight (48)
hours from midnight of the day Equipment is offerad, fumish the alpha prefix and number of
Equipment so held.

in case a Subscriber to this Agreement delivers Equipment to a canier not a party to this
Agreement, the Subscriber will remain primarily responsible for the payment of all resultant
use charges.

When Equipment has been répoded to Owner as lost, stolen or totally destroyed, under
Saction 5 of this Agreement, the use. charges shall cease on the date Owner is propedy
notified.
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610 Payment in full of a proper claim presented by Owner shall be made by the responsible party
within sixty (60) days from the date of receipt. In the event a claim presented by Owneris not
80 paid, use charges shall continue until receipt of payment, unless otherwise agreed upon.

 SECTION7. INDEMNITY

7.1 The User, releases and agrees to defend, indemnify and hold_hamnless Owner and its
agents, employees, officers, directors, affiliates, parent corporation, and the owner (where
applicable) and assigns from and against all claims, demands, losses, damages, fines,
penalties, liabilities, or expensas, including punitive damages and, attomey’s fees, arising out
of or in any way connected to injury to or death of persons or loss of or damage to property,
including but not limited to cargo transported in the Equipment, and/or injury to or death of any

~ User, User's employees or damage to User's Equipment where alleged to be a result of orin
any way connected to User's use, operation, maintenance custody or possession of the
Equipment regardless of Ownaer’s alleged or actual negligence.

7.2 The User, releases and agrees to defend, indemnify and hold hamless Owner and its
agents, employees, officers, diractors, affiliates, parent corporation, and the owner (where
applicable) and assigns from and against all claims, demands, losses, damages, fines,
penalties, liabilities, or expenses, including punitive damages and, attomey's fees, arising out
of or in any way connected to User having had custody of or having operated the Equipment,
including, but not limited to, citations for illegal parking or overweight or oversize loads,
towage charges, and impoundment fees.

SECTION 8. INSURANCE

8.1 A Subscriber shall have in effect a Business Automobile Liability Policy of Insurance,
covering its legal liability, including any liability assumed under the provisions of Paragraph 7,
with available combined limits of not less than $1,000,000 for Bodily injury and Property
Damage. A Subscriber shall have in effect a Motor Truck Cargo Liability Policy with a
minimum of $100,000 of coverage. A Subscriber shall also have an applicable Statutory
Workers' Compensation Policy for those states in which they anticipate operations (if such
Policy is required by law). Subscriber shall ensure that copies of such required policies and
endorgements be provided by Subscriber or its insurance canier to Owner at: .

Fleet Administration Department

CSXLines, LLC

4100 Alpha Road, Suite 700
Daltas, TX 75244

Fax #(972) 813-5746

8.2  Subscribers shall maintain insurance coverage as described above for the entire term of this
Agreement. Subscriber's insurance carrier shall give at least thirty (30) days advance written
notice of cancellation or major changes of such coverage to Owner. Subscriber shall also
cause their required Workers’ Compensation Insurer and any company insuring their
Equipment to waive subrogation by endorsement, to the extent such waiver is permitted by

law.

83  Subscribers’ liability shall not be limited to the amount of insurance required

herein.
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8.4 Subscribers Business Automaobile policy shall be endorsed to be primary of any
other insurance that may be applicable.

MISCELLANEOUS PROVISION: For purposes of the Agreement, unless otherwise provided
herein, neither CSX Lines nor Carrier will be considered an employee, agent or joint venturer of the
other.

SECTION 9. WARRANTY

Owner, as well as any Delivering Carier, does not make any warranty or representation, expressed
or implied, as to the fitness or condition of the Equipment interchanged, including tires and tubes, and
‘the Carrier acquiring the use thereof does so at its own risk and accepts the Equipment "as is”.
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SECTION 10. TABLE OF USE CHARGES AND FREE TIME

Use charges and free time applicable for lease of Equipment between the undersigned parties
hereto shall be in accordance with Section 6 and Attachment "A" hereto, which Attachment "A” is
made a part of this Agreement.
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PART i
- OPERATING RULES'

Section A

~ Equipment will be accepted in intermodal interchange service provided that:
1. The name, reporting mark or alpha code and Equipment number of the Owner are clearly indicated
' thereon. Subscriber placing Equipment in interchange sernvice whose marks do not render it
possible to ascertain the Owner for purposes of this Agreement shall cause to be placed upon the
Equipment an owner identification and address no less than 2" by 5" in size located as follows:
a) trailer/containers - rear left-hand door;
b) chassis - left side center beam adjacent to existing markings;
¢) “bogies/fiatbeds - left rear.
2. Owners of intermodal Equipment have verified their reporting mark or alpha carrier code with the
appropriate liaison organization to avoid the possibility of duplicate markings and to -insure
uniqueness. o '

Note: It is strongly recommended that after reporting marks have been verified, Owners list such
Equipment in an approved register.

3. Owner and User Responsibilities

a) The Owner fumnishes valid license plates required in the State of registry.

b) The User agrees to indemnify and hold hammless the Owner from and against any and all
expenses to Owner for or connecting in-any way with fees, fines or tolls, assessed or imposed
by govemmental authority or other party on Equipment interchanged by Owner to User.

4. Equipment when loaded shall not exceed manufacturer's gross weight limitations which shall be
marked on the Unit. User may restrict size and weight of any Equipment to meet clearance and
highway requirements for movement over a particular route. .

's. Kingpin is free of cracks or other visible flaws and is securely attached to said Equipment.

6.  Container Equipment must be secured to chassis or bogie according to safety requirements of
Receiving Camier. :

- 7. Accessories and Special Equipment
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7.1 Al wheeled Equipment has the following accessories:
a) The SAE-ATA Recommended (7 Conductor) Electrical Connector Plug,
b) Flashing tum signals with not less than 12 square inches of lens surface.
c) Stoplights, tait lights; clearance and markerlights, mud or rain flaps, as required by appropriate
~ govemmental agencies.
d) Tires conforming to requirements of Section B of these Rules.
v e) Landing gears conforming to requirements of Section B of these Rules.

8.  An Equipment interchange receipt and safety inspection report form is prepared by Delwenng
Carrier specifying the description and number of the removable items accompanying Equnpment
such as but not limited to:

a) Chains, binders, cables and straps;
b) Tarpaulins (except expendable type), including securements;
¢) Tarpaulin bows;
d) Spreader bars or tie rods;
e) Bulkheads, bulkhead boards, and load restraining devices;
f) Sides, gates, sections or end doors;
g) Mounted spare tire;
h) Auto transport Equipment such as skids, retainer pins, stands, tie down chains, cables and
hooks '
T 9. -When loaded open top Equipment is offered in interchange and is equipped with tarpaulins and
bows, the tarpaulins and bows must be in their proper position with tarpaulin spread and secured.
In the event tarpaulin and bows are not used, they must be placed in proper storage.

10.  When empty open top or platform type Equipment is offered in interchange and is equipped with
tarpaulin and bows, side and end gates, etc., the tarpaulin and bows, side and end gate must be in
proper place with tarpaulin spread and secured. ‘

Note: It is recommended that tarpaulins used in interchange service carry Owner’s identification.

11. Owner reserves the right to require a potential Subscriber to submit to Owner: (a) proof of authority
to operate; (b) letters of routing from five (5) regular customers; (c) proof of insurance; and (d) proof
of satisfactory credit ratings, as a condition to executing the Agreement.

CSXL DA Rev. 8.03.01 ) 23




1.4

1.2

1.3

14

1.5

Section B

- CONDITIONS GOVERNING COMPONENTS OF EQUIPMENT

' 1. Tlres andTubes

The Delwenng Camer shall deterrnlne that tires and tubes are of proper size at the time of
interchange. Thereafter, until Equipment is retumed to the Owner, repairs to tires and tubes
shall be made by and at the expense of the User at the time of such tire or tube failure. At
the time of interchange of Equipment, the tires thereon shall be thoroughly inspected by
Receiving Carrier:

a) To determine if properly mated.
b) To determine major defects, such as:
1) Separation of caps;
2) Visible blisters and sidewall tears;
3) Obvious signs of rim wear,
4) Visible objects protruding from tire, such as nails, bolts, spikes;

c) To determine that tires contain a minimum of 4/32" fread depth and are inflated to 85
psi.

Any deficiency noted by inspection shall be corrected by the Owner or by the Delivering
Cartier prior to acceptance for interchange use.

At time of inspection there shall be recorded on the Equipment interchange receipt and safety
inspection report the tire owner's name and number, if any, or manufacturer‘s name, and
location of tire on the Equipment.

User at his expense, shall provide good maintenance to tires and tubes, including proper
inflation, repair of flat tires, pulled valve stems, etc. '

In the event of a blowout and/or total failure of tire andlor tube, replaced by other than the
Owner, the replacement shall be propery mated and of similar quality and value and report of
such replacement must be made to Owner showing size, ply, brand and serial number of tires
removed and applied. If tire or tube is ruined as a result of being run flat or otherwise
abused, it will be the responsibility of the User to replace or pay for the tire or tube so ruined.
Any expense in replacing or repairing a tire exceeding $125 in cost shall require notification
of Owner by User..
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2.1
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When Owner is charged for an unserviceable tire, User shall make reasonable best efforts
to hold the tire for thirty (30) days after notification to Owner of such unserviceability. If the
Owner requests retum of tire, it shall be retumed by User to the point and in the manner
designated by Owner. if User fails to retum tire upon request, Owner reserves the right in its
sole discretion to impose a $200 charge upon User for such failure. User shall pay Owner

- such $200 charge

Landing Gears

‘At time of interchange landing gear must be complete as to component parts, propedy
secured to Equipment and in suitable condition to properly support load.

User in possession of Equipment shall provide required maintenance senvice to landing gear,
including minor repairs and lubrication.

3. Refrigeration and Heating

3.1

3.2

34

35

. 3.6

' 33

At time of interchange a wehicle equipped with mechanical refrigeration unit shall have
marked adjacent to the fuel tank the type of fuel required to drive unit and capacity of fuel
tank.

At time of interchange of a loaded vehicle under heat or refngeratlon interior air of vehicle
will be at the required temperature. The mechanical unit shall be in satisfactory operating
condition and shall have sufficient fuel, or mechanical generator set to make the trip, as
measured by the Owner.

Owner shall protect the liquid cooling system of mechanical unit and generator set against
freezing damage by application of sufficient permanent antifreeze solution to prevent freezing
at temperature not less than minus 20 degrees F. Type of solution and degree of protection
afforded shall be shown on tag attached securely to unit.

User shall be responsible for further protecting the mechanical unit and generator set where
temperature lower than the above minimum may occur while in its possession. In fumishing
this protection the same type and grade of solution shall be added to unit and the information
tag shall be corrected to show the new temperature protection.

Fuel used to operate portable unit in either heat or refrigeration service shall comply with all
requirements of the camiers’ and regulatory agencies involved in the movement. Type and
location of portable unit shall be designated by Delivering Carrier.

User shall provide proper maintenance to the heating, refrigeration unit, and generator set
when vehicle contains commodities requiring temperature control.
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‘3.7  Fuel used to operate mechanical refrigeration units and generator sets in either heat or
- refrigeration senvice shall comply with all requirements of the Owner and any regulatory
agencies involved in the movement.

3.8 - Notwithstanding any provisions of Section 6, Part | herein, the Owner shall properly clean the
Equipment at the User's expense. This includes, but is not limited to, steam cleaning.

" 3.9 Priorto empty refrigerated Equipmerit béirig rédelivered to the Dwiner, the User shall properly
clean the Equipment at the User's expense. This includes, but is not limited to, steam
cleaning. In the event refrigerated Equipment is not properdy cleaned prior to retum, Owner
may refuse to accept its return or invoice User for all cleaning charges.

4. Tanks

41  The User agrees to retum Equipment to Owner in a like condition of that which received.
Owner reserves the right to require User to clean interior, dome and discharge area of
Equipment, at User's cost, in the event tank Equipment is not clean when retumed, and may
refuse to accept retumn.

42  Tanks shall be retumed with all gauges, vaives, hatch covers, etc., in good operating
condition and there should be no evidence of leakage.
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Atumhfnent “A”

1) This Attachment A is an attachment to the CSX Lines, LLC Intermodal Interchange -Agreement
and sets forth the free time and use charges applicable to Equipment interchanged between CSX
Lines and Carrier.

'2) On Intermodal moves, when containers are dropped off at customer’s facility or at CSX Lines’
inland depot, as directed by CSX Lines, User’s free time will be two (2) calendar days
commencing with the day of first possession. Use (per diem) charges will be assessed in the same
amounts as per paragraph 3 below. Additional free time as well as storage/detention charges for
customer’s-account shall commence for Equipment at customer’s premises if any of the following
CSX Lines’ tariffs (or successor tariffs) apply and so provide: ’

Tariff 301, 314, and 453 — Alaska Trade
Tariff 212 — Hawaii Trade

Tariff 353 — Guam Trade

Tariff 414 and 415 — Puerto Rico Trade

3) In accordance with the CSX Lines, LLC’s Intermodal Interchange Agreement, the User is billed and
shall pay charges for Port-to-Port moves and Intermodal moves, except as specified under 2)
above, based upon the following table:

FREE TIME AND CHARGES
Equipment Type Free Time (a) Charges (b)
Dry Containers 5 days $11.00 per day
Open Top/Flatbed 4 5 days $15.00 per day
Refrigerated/Tank Containers 3 days $50.00 per day
Bare Chassis 5 days $ 6.00 per day

(a) Excludes day of initial interchange, holidays and first Saturday and Sunday.
(b) Charges apply on all days, or fractions thereof, after free time expires.

4) User interchanging Equipment with a rail carrier shall not be assessed a use charge if the interchange

“occurs within the free time permitted by this Agreement and within 2 days thereafter User has

provided CSX Lines with the requisite routing information and a copy of CSX Lines’ or the
railroad’s Equipment Interchange Receipt between User and the rail carrier.

- 5) Where repairs of trailers are to be made under the provisions of Section 4 of this Agreement, CSX
Lines shall receive use charges as shown in this Attachment A while the Equipment is out of service
or, if the Equipment is extensively damaged, use charges will continue until agreement is reached
between CSX Lines and the User for the User to pay for the value of the Equipment.

6) In the event this Agreement is canceled by CSX Lines for failure of Carrier to maintain required
insurance coverage, or to pay valid use charges, or for any other breach of the Agreement, Carrier
agrees to pay CSX Lines an administrative fee of $50.00 if, and at such time as Agreement is
reinstated.

END OF AGREEMENT
CSXL HA Rev. 8.03.01 27
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07/22/03 TUE 12:54 FAX 310 537 1400 DHX INC.
. July 15, 2003
Dear Sir or Madam:

Ww "tomanageﬂﬂsmmzerdeamuﬁmnunesmiy
haﬂesﬁdlmnerloads but our goat is to capture the necessary information from
- these potential customers and forward the tead to a Horizon Lines’ partner that has.

‘ .meabﬂitytahandlemempment Asmwpogacnwasmtiswemlymago
‘with o W, ehidle com. - ShipMyVehicle is on track to receive
: mmommikxs&ssbnsmgarmtemmmmmpmleadsﬂisyear

: -mdweemepts:muarngMandsumsfmmStﬂpMyStuﬁ o

" As a valued Horizon Lines’ pannernnmeHawautradelane we hope you will join this
. 'newpmgmmandmkeadvatﬁagebfmpmenualvomweadsasotmnedinthe'
attachment.

‘Pleasesendmemaﬂorcontactusbyphoneufyouatemestedmmngme
program so that we may update our partner files. For more information about the
program or to Sign-up, p!easscontactl.owseMarlm-Molumeuatmswﬁ%O

‘ Sinceraw.

‘972.81359@
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07/22/03 TUE 12:54 FAX 310 537 1400 DHX INC. @003

Partner ngram overview
"Youmlypayus whenyouf:avebeea pardfora move.”

B Honzonmeswmneawsymametmwebsne Mauyprowidingfrsemkemgdouérsto
our program partic . We-expect toatiract a significant number of visitors to-our site,
mamwtﬂlmmmtmmammmam SR

mwmmammwmammmmmamumﬂMfmm
market segment. L Momslypueauydonewaem! however lfappmpnate,wecan
integmnewecuymwleadsysm .

-Onoe thelead is distributed, itismenmtomatpamertomntacmepotenmeustm
‘promdeaquote book the shipment, and accept payment.

1) Sign Up and Select Market Segments

2) Receive Load |
3) Contact Customer
8) Quote Lead |

§) Book Shipment

6) Accept Payment.
7) Move Shipment
8) Pay Referral Fee

Thereareﬂmema;erdiﬁereneesbeMeenhspmgrwnandmanyomersmatemst

1. lmkeomersnteswmm'sendeamleadtomanyeompames our program is set up
solhaleadﬂeaﬂwillbemmtoQNLYONEPAmEﬂ' That means
less competition and higher closing ratios for you. it also means that we are only
successful if you are successfu, soltusmmmtetestbsendyoumebest,mst

qualcﬁedieadspo&mble

I
'
i
'
i
|
y
)
'
. Tbebasicpmm
!
i
)
'
i
i
!
]
1




07722703 TUE 12:55 FAX 310 $37 1400 DHX INC.

2 onNLYPAYwiFYOBmmMmeﬂM Vwmmstoﬂaersites
youmperlead~—goodarbad qmﬁﬁedu“pstsmpping' -

phs . which : T
msmmmm«mmwmwmm Weh'aacmvemeper
 visitor, revenue per lead, and revenue per campaign, mngetamhwlmof
qua!iﬁedleadsmhout&ﬂmafxw

'mmtomme mempanynusthemwsﬁngmmmgmmﬁingmm
vmmmmmmmmmmmWemmemm‘
,outemawau : ,

' Thaesamlmudfeedmmwmwmmdmmdmngsﬂumng

© the website. Additionally, if your company BOOKS and MO
- one of ourleads, ywpayﬂonzmlmsmﬁ%fefeﬂdfeemﬁe&&lwﬁdmmpmam

(this is lower than the fee for ShipMyVehicle, which has akready proven highly profitable both

- iormdmesﬁcandumlmas)

'Aimmimmaboutmepmgmmtasmuw ploaseconhdl.nmse

Mailioux-McBumett at 972.813.5990.

t wmmwmmmummmﬁmmmmmum'
© onaHorizon-Lines ¢anier uniess agreed 10 by Harizon-Lines in advance of the shipment.

'mmtommgmmmmwm¢mme mmmmwwma

‘weekly report,
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household movers moving household items hawaii alaska shipping household goods movit,. Page 1 of 1

Home | Service info

Smpmy . .com

Ship ANY thing ANYWHERE!

Small Items HouseHold Goods Pets Art and Ant

Our Services

ShipMyStuff.com provides one-stop shopping for all of the individual consume
shipping and moving needs.

ShipMyStuff transports cargo using a global network of truck lines, rail lines, partnersh
and 17 large container vessels in order to service shipments within the US (induding
Alaska and Hawali) and internationally, to and from Europe, Asia, Australia, Canada,
Guam, the Caribbean, and Puerto Rico.

Specialized Transport Services

o Small or Individual Item Freight Shipments
» Household Good Moves
o Full-Service Moves
o Self-Service Moves
o Small Household Moves
o Household Pet, Livestock and Exotic Animal Transportation
e Arts and Antiques
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' http://www.shipmystuff.com/ServiceInfo.aspx 1/7/2004
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_ household movers moving household items hawaii alaska shipping household goods movir.. Page 1 of 1

Home | Service info

shipmy  com

Ship ANY thing AMNYWHERE!

Small Items HouseHold Goods Pets Art and Ant

Single Item(s) - LTL / LCL Shipments

ShipMyStuff.com can move your “Less than Truckioad” shipment
of greater than 250 Ibs domestically and internationally!

Less than Trucklbad (LTL) and Less than Container Load (LCL)

e Use this option if you have boxes, crates, or skids of product to ship and you knc
the weight and dimensions.

« Items are shipped by our partnering freight companies and therefore cannot han
unboxed/uncrated items.

o Each item being shipped must be itemized by dimensions and weight (of the box
crate, or skid).

¢ Quotes cannot be determined solely by weight, so package the items first in orde’
determine the dimensions before requesting a quote.

¢ Quotes are provided in 24 - 48 hours.

If these are PERSONAL EFFECTS or USED HOUSEHOLD GOODS that are not
COMPLETELY BOXED or CRATED (e.g., furniture, matiresses, etc) , please see
“Household Goods” option. Go to Household Goods Info

-

http://www.shipmystuff.com/MovingSmallltems.aspx 1/712004
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household movers moving household items hawaii alaska shipping household goods movi... Page 1 of 1

Home | Service info

shipmy com

Ship ANY thing ANYWHERE!

Small Items HouseHold Goods Pets Art and Ant

Household Goods and Personal Effects Shipments

ShipMyStuff only uses high-quality, well-respected companies that are in goo
standing with the Better Business Bureau and Consumer Affairs department,
rather than tHe dirt-cheap, fly-by-night operations that have recently been
featured on 20/20 and other news program. READ MORE

ShipMyStuff.com can move your personal goods almost anywhere you need to go, no
matter how large or small the shipment. In order to provide you with the best service,
partner with companies that specialize in different areas, such as “You Pack and Load”
shipments, international shipments, and full-service movers that can professionally wri
and load all your items, including fumiture, to ensure that every item gets to its
destination in perfect condition. :

Self-Pack and Load (aka “You Pack and Load")

Typically the most inexpensive and often referred to as a "You Pack” type service. You
responsible for packing all of your belongs and loading them into the container that is
provided. The container can be delivered directly to your house, or to save delivery fee
you may often bring your belongings to the closest freight terminal. The container is tt
transportted, via land or ocean vessel, and then dropped at the final destination by
professional drivers. You will be responsible for unloading the container. Note, the
insurance on your goods is very limited due to the nature of the service, so it is
important to make sure your goods are appropriately packed and, if necessary, seek
secondary insurance coverage.

Self Pack and 3rd Party Load (aka Professional Load)

This is the more traditional type of move, where you pack all your heusehold goods an
on the agreed upon date, the movers arrive at your house and load all the boxes,
furniture, etc into the moving van. The movers will carefully wrap and pad furniture be
it is loaded. Your household goods will then be transported to the final destination and
‘unloaded for you. Some international moves may require professional packing services
when there is an ocean leg involved, due to the high incidence or breakage for self-pac
items.

3rd Party Pack and Load (aka Professional Pack and Load) -

This is considered a "full-service” move. In addition to the loading services described
above, the movers will come and pack your belongings to prepare them for shipping. T
is particularly important for large moves, international moves, or moves in which there
many fragile, high-value items. (The last thing we want is for your irreplaceable antiqu
table to be ruined because it wasn't packed properly!) Finally your household goods wi
transported to the final destination and unloaded. If you desire, your household goods
also be unpacked for an additional fee.

http://www.shipmystuff.com/Householdgoodmoving.aspx 1/7/2004
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