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THOMAS E McFARLAND, PC.
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January 22, 2004
By UPS overnight mail
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Surface Transportation Board ceedings /<
Case Control Unit, Suite 713 IJAN 2 8 2004

1925 K Street, N.W.
Washington, DC 20423-0001

P
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Re:  Finance Docket No. 34425, City of Lincoln - Petition for Declaratory Order
Dear Mr. Williams:

Enclosed please find an original and 10 copies of Surrebuttal Statement, for filing with
the Board in the above referenced matter.

Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter
and return in the self-addressed stamped envelope.

Very truly yours,
T e e L ng\«g\

Thomas F. McFarland
Attorney for Lincoln Lumber Company
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BEFORE THE
SURFACE TRANSPORTATION BOARD

CITY OF LINCOLN -- PETITION FOR ) FINANCE DOCKET
DECLARATORY ORDER ) NO. 34425

SURREBUTTAL STATEMENT

Pursuant to 49 C.F.R. § 1117.1, LINCOLN LUMBER COMPANY (LLC) hereby files
this Surrebuttal Statement directed to the City of Lincoln’s statement in its Rebuttal that it would
accept a condition to approval of its Petition that would require that the trail be located in the
northern-most 20 feet of the railroad right-of-way (ROW). This Surrebuttal Statement is
accompanied by a motion for leave to file it.

Condemnation of LLC’s ROW would be precluded by Federal law every bit as much if
the condemnation were directed at the northern 20 feet instead of the locations of ROW
originally proposed. Such a condemnation would still constitute an impermissible collateral
attack on the Board’s prior determination that this ROW is not subject to trail use. Such a
condemnation would just as much unlawfully interfere with LLC’s right to exclusive use of the
full width of its ROW. Such a condemnation would no less constitute state regulation of rail
transportation federally preempted under 49 U.S.C. § 10501(b).

Nor would a proposal to condemn the northern-most 20 feet of ROW instead of the
original proposal eliminate the safety and efficiency problems associated with unloading I-Joists
and dimension lumber from center-beam flat cars. A trail on the north edge of the ROW would

not be practical because it would block access to doorways in buildings adjacent to the ROW; it
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would run over existing railroad tracks near 22™ Street and between 19" and 21¥ Streets; and it

would encounter numerous physical obstructions. These facts are explained in the Surrebuttal

Verified Statement of Donald L. Hamill attached to this Statement.

WHEREFORE, the Board should find that a condition to approval of the Petition

requiring that the trail be located on the northern-most 20 feet of the ROW would not eliminate

the violations of federal law associated with the City’s Petition, nor alleviate the adverse effects

of that Petition on safety and rail efficiency as explained by Mr. Hamill.

Date Filed: January 23, 2004

Respectfully submitted,

LINCOLN LUMBER COMPANY
P.O. Box 30373

Station A

Lincoln, NE 68503

Protestant
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THOMAS F. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112

(312) 236-0204

Attorney for Protestant




Finance Docket No. 34425

SURREBUTTAL VERIFIED STATEMENT OF DONALD L. HAMILL

My name is Donald L. Hamill. I previously provided a verified statement in this
proceeding in which my background and qualifications were described.

This surrebuttal statement is directed to the City’s statement that it would accept a
condition to approval of its Petition that would require the trail to be located in the northern-most
20 feet of the railroad right-of-way (ROW). That position was stated for the first time in the
City’s Rebuttal Statement. I have not had an opportunity previously to reply to that position.

For the reasons stated below, location of the trail in the northern 20 feet of the ROW
would be impractical because the trail would block a number of doorways needed for access to
buildings at 22™ Street and between 21 and 20™ Streets; because the trail would run over
existing railroad trackage near 22" Street and between 21 and 19" Streets; and because the trail
would encounter numerous physical obstacles in that portion of the ROW. I also explain that
location of the trail at the northern edge of the ROW between Whittier and 22™ Street would not
alleviate the safety and efficiency problems associated with unloading I-Joists and dimension

lumber from center-beam flat cars.
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Finance Docket 34425

CITY OF LINCOLN --
PELYTION FOR A DECLARATORY ORUBR

1F THE TRAIL WERE AT THE NORTHERNMOST EDGE OF THE PROPERTY

petween 22ad & Hhitti?r‘5t2e=£§. it would not tmpraeve the

efficiency in unloadipg -long lengths such as I-Joimra and other :

long length materials {ar the following réasons: ' ;
1. My. Schuchmann makes twe suggestions of ways to unload

theae cars. He aug;esgn_that long muterial on the north.side of

the car, be taken frou‘the car gnd s;t on th; ground next to the

rail car. It 1a at ih#a poiac u?‘hafe 8 prabl;-. The I-Joists .

coie packaged as shavn iu picture M~1l. . Theae packages are apprex.

AB® wide ind.up tu 48' 1n length.“ The forks on the forklift ars 48"

long. On the first package, it could be takuu‘off;au auggented and

aet an the ground. To dn each package, the forklift ieéda to be

within approx. 6" of che rail car. The forka are aboved n;dér :he'

packags and ;lftad off. When you met the 4B" on the g:ou;i beside

the rail =§r.‘yuu €88 no-louger get to withia thé apprax. 6":;1‘:§-

car. The forklift =nfnoi got! closer thaz 43" to the car. The 4B" *

forks c"‘“F xeach say except the 1lf peckege. See exhibit E £rom

LLC. To unload this ;:? the vay Nr. Schuchaman aujga-t-;',on wonrld

need to 1‘! each’ package und to emd an the morth side. This would

reault is & line of I-Joists that was 675' leng. vhich would be

by KA < 72w

all the vay from 23 to 22ud Streets. And the xgilcar wesld nead
.t° be moved 21 F?!"' This i» certainly aot et!icteut sad vould

AL

double or triple our unluadtnk tine,
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2, The seccnd suggestion is no more efficient. The shortest
length is 24'. With the trail in place, at even the widest point,
we would have a minimum of 30'. In the area between Whittiler
.and 22nd st., in the length of 110' the width drops from 30' to
7.5' at 22nd Street, Of the 7.5', a package of I-Joists which is
48" or 4' wide, theré would only be 3' to maneuver the forklift,
The forklift, without the fork length is 13' long from front
wheel to back wheel. You can see from this thal with the trail
in place, we cannot unload any cars at all becau%é we can't get
a forklift betweeﬁ thevtrail and the railcar with enough room to
maneuver or to‘set the packaée on the ground beside the car. Mr.
Schuchmann suggests using a flatbed to move the long length,

Like in sﬁggest No. 1, the packages would need tlo be laid end to
end and moved one at a time,

3. If the area north of the rail were a ful]l 30', the prablems
'would‘be the same as in No. 1 and No. 2. It is not peossible to
unload in a 30' width in an efficient manner because the long
lengths would hang over the trail as shown in Exhibit U. The wider
area east of 22nd St. would give more forklift room for unloading
short lengths, but since the cars are stacked in a staggered
configufation, it is not possible to unload all short lengths at
one timé, nor all the long lengths as one time. Exhibité 7-D, 8-Db,
7-p, 8-P, 9~P, 10-P, 11-P, 12-P, 13-P, 14-P, 15-p,16~P, 19-P, 20-P,
3-B, 2-B, 13-B, 14-B, 15-B, 16-B, 17-B, 18-B, 19-B, 21-B, 22-B, 23-3,
24-B, 1-M, 2-M,.3-M, 4-M, 5-M, 6-M, 7-M, 8-M, 9-M, 10-M, 11-M, 12-M,
13-M, 16-M, 17=M. 18-M, 19-M, 25-M, 26-M, 20-M. 30-Mi

CONCLUSION: If the trail were at the northernmost edge of the

property, and the facts and obstacles illustrate this cannot happen
L]
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The unloading of LLC center beam cars and long length materials

as described by Mr. Schuchmaan will not work. It is not efficient
and the long lengths hanging over the trail prese?ts a major
safety hazard. . :

THE FOLLbWING OBSTACLES WOULD BE ENCQUNTERED IF THE TRAIL WAS IN

' THE NORTHERNMOST 20'.

Beginning at 23rd St. and RR ROW, note the person with e ;ed
hard hat directing traffic. (New trail/ rail plan. LLC Byrass
July 1997, bottom picture on P. 5) Directly west of this picture
is the parking lot for the east building of LHA holding 60 cars.
Exhibits 15-D, 22-K, 34-M, 9-D. The 20' northernmost enters LLC
property by removing a gate, cutting off or moving back a 150'
building by 2 or 3 feet (Exhibit 17-P, 18-P, 14-M). Inventory will
need to be moved to get to Whittier St, (Exhibits 7-D, 8-D, 17-P,

18-p, 8-M, 13-M, 14-M, 17-M, 10-A, 13-4, 15-A4, 16-34).

From 23rd to Whittier, there ere 3 major obstacles at tﬁe
“terminal aréa. First there is a red brick building which sets
south of the prqperty line by 8' (38-M). At this point the trail
needs to move south to avoid runrning into a solid brickvwall.
The'trail is then located in the northernmost 40' per plans submitted
by the City. (Pictures 11-M, 10-M, 4-M, 5-M, P-1, P-2,CGenrich 22d map)
South of the red brick building, thé trail now sets on the
northernmost 40', This leaves 10' to centerline of track and 7.5'
from the edge of the rail car and the edge of the trail. Within
the area between the red brick building there are 3 utility poles
cafrying pover lines, and one guy wire supporting one of the poles.
This is per actual ve:ified staked out by Don Hamill with flags,

red for the socuth trail line, green for the center and red for the

f-3
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north line. The building creates a blihd crossing at 22ad St.

with no @top sign, The trail passes over the top;of this RR spur
for the full iength, approx. 134', (Pictures P—IL pP-2, P-6, P-8,
M-2, M-3, M-4, M-5, M-6, M-7, M-9, M-10, M-11, M-iz, M-13, P-15,
P-16, P-13, P-14.) See picture 9-B, 11—3,’12-5, %nd exhibit I which
is 2 pages dated 12/19/03 by Bob Mitchell of The %ails Co. Thi;
shows the spur track being estended to the main 1ine.

The red brick building is 12' from the edge ?f the trail and
has 6 openings (2~4x7 walk doors, 2—12x12 overhead doors that are
temporarily closed and 2 12x12 overhead doors chaﬂ are being used)
(Picture 9~B, 11-B, 14-B, 15-B, 17-B, 18-B, 21-B,i22-B, 4-B, 1-B)
West of 22nd within the northernmost 40', chﬁ trail jogs south
the balance of

20' and doeg not return to the northernmost 20'

northernmost 20'

the trail (per trail map submitted by Terry @enrlcr) If we assume
as the City states that the trail goes back to. thel

the obstacles include several utility poles which gre in line with

&
the 3 utility poles east of 22nd Street. There 1sia chain link fence

i
i

There are RR signs at both 22nd & 21st, an upﬁight guard at

betweem 22 & 21st (pictures 23~D, 3-P, 2-F).

the base of the RR sign at 21st, and there is a ut%lity pole on the
east side of 2lst St. approx. 3.5' south of the nogth property line,
all in the path of the trail. ‘
There is a hard-surface path from 22ad to letgexcept for

an a;ea 44' long that is not hard-surfaced. There %s a spur line
between 19th and 21st on the north side of the mainéline that is
approz. 40Q0' long and crosses the main line between 19th and 20th.
LLC could switch off care on the north spur and the south spur of
the main line., (see relay tie for this is 29~M) ., We are hoping to

be able to move center beam cars over this spur (Pictures 26-M, 30-M.)

P-4
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This is where we plan the 2nd tgrminal area. Liké the main line
(picture 13;C) this RR‘spur that exists now and n%eds\relaying

should not be disrupted with a trail., All rail s*itches, frogs,
cross over main line parts, going over the main line, etc. are
available per abandonment & LLC purchase. See RR|ties (picture 29-M)
-to be used in the new relay of this spur ;nd rail|over mgin line and
creating spuf soﬁth and west. LLC will construct;and relay line .like
shown on the map duplicated as close as possible. Tt will be a very
desireable terminal aréa for LLC. Th;a is a major obstacle for the
City in this northernmost 20'. While this is a.sgrious obstacle

for the City, it is a valuable asset for LLC's future terminsl. The

northernmost 20' would go right over the top of tHe north spur for

approx. 400'., This spur line extends apﬁrox. 14' 'south from the
north property line. This eatire spur'éurve (full 1eng£h of curve)
is an important obstacle as well as 400' east andfwest.

Between 21lst and 20th there is a large buildfng with several
overhead doors.‘ The one being used is approx;'lzglz' and has an
access card for entry. The ramp in froat of it i4 approx., 70'
long and 17! wiﬁe. This door and ramp are operatignél and .the
ranp is in the ROW. Additionally there are 3 overhead doérs that
are temporarily blocked. In front of all of the doors are concrete

docks which set out into the trail ares. Tﬁesa'ovérhead doors and

ranps are evenly spaced aloag the south wall of this big and long

i

building. Freight was brought in by rail from the norih rail spur

shown on the map.

Page 4 of the print drawn by Olsson Assoc. showing the layout
of the bike trail shows the trail running between ﬁhe main line

and the spur on the north side of the main line between the building
and the main line. Per actual measurements there is 24' between the

P-s5
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north side of the main line and the south side of the spur.

Allowing 20! for the trail, we find we have to divide &' between
a spur and the bike trail, and between the bike trail and the
main line. Even if we put all 4' between the mﬁ?n line and the
bike trail, this is still short of the 10' requi%emeut. The
scale shows 10', but it is not accurate., This ié definitely an
obstacle. The City did not represent to STB comiﬁg within 2' of
the rail spﬁr and 2' of the main line. This is é very dangerous’
and unsafe gituation znd not feasible (Pictures é-Z. P-6, M-11,
B-12, B-9, P~1,) : i

COMPARISON OF ACTUAL SITE MEASUREMENTS WITH HUSK?R LINK TRAIL
MEASUREMENTS:

Beginning at the notﬁh property line, east of 22nd at the Engineer's
flag 8' east of the red brick bhilding and 8' noréh of the south
side of the building and moving south (P-6, P-2, P-1, B-4, B-3,
B-9, B-10, B-11, B~12, B-13, B-14, B-15, B-16, B-17, B-18, B-19,

M-5, M-6, M~7, M~10, M~11). ;
‘ : Illustrates. .22nd St.

Actual sifewmeasurEments ©  Gerdrich Grid Map
(per red outside trail ' Husker Trail Link
lines and green center i
line ! (per sCaligg)
Jog south from N property line 8" ‘ gt
From N property lime to center
of spur 13.5' - ' 12.5
Width of proposed trail . ~20.0° ' _.‘Mag"

S edge rail spur to N edge

of main line 24.0" L s

b
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CONCLUSIONS OF ABQOVE FACTS:
1. Don Hamill site measurements show trail going over the

railroad _spur for approx. 134' and the City shows the trail

going south of the spur line approx. 5'. The City is wrong,

misleading and false.
2. From north property line to center of spur track the

City is off 1'. This spur line is a major obstacle for the City

and a mejor aset for LLC.

3. South edge of the rail épur to north edge of the main

line is actually 24', per Don Hamill actual measurements vs. the
City's 25° paf scale,
4., . City is not the northernmost 20'. They scale out to be

7.5' to 8} at the most from the main line. This is a major obssatge.

Per scale the City map sghows th; trail being the ?orthernnost 257,
.Per m#p the north edge of the trail is 25' south of the north property

line, This is approx. 7.5 to 8' from the main line at this point

and supports Don Hamill field measurements shown ﬁy the red flags,

red outside lines and green center line. This distance of the trail
of 7.5' from the main line is approx. 134' in length.

This is a
paramount obstacle being 7.5' from main lire for a

pprox. 134'.
This is not planned by the City for safety. This ié abandoning safety.

. \
5. Three utility poles east of 22nd are shown{

’on the map as
being south of the trail line. This is wrong.

Thqy are inside
the :réi;. Genrich Husker'LInk map.shows 22nd & 23rh St. (p-2, P-6)
_ . . 3
6. The northernmost 20°' goes straight west from 22pnd St. and

continueg to be 7.5' from the main line. The utility poles between
22nd and 21st are inside the trail, The main line for a full

thck and utility poles and chain link fencing ére major
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obstacles for the trail. Again, it is not safe to be close

to the main line by being 7.5' away and poles present a non-safe

gituation. See poles in a stright line east and west of 22nd.(P-5)

CONCLUSION:

A lot of major obstacles are referred to above. Mr. Pedersen

says an Pl §4 "The current plan provides for the trail predominately

on the north side of the tracks at locations designed to avoid any
interference with rail use and to minimuze any igterference with
any other business uges of the prﬁperty". Wrong -see obstacles
described above. There is'pro;en interference and disruption for
present and future. The trail presents the nonfeagible, inconsist-
ency, and lack of safety.

.Mr. Montange says P-11 "most certainly will not displace nor
interfere with any rail facilities or uses" Wrong - see obstaclés
above, | |

Note ~ major unloading obstacles at terminal area north of
Whittier St. It is unsafe for trail people and LLC employees. Note
interference at 23rd St. entrance and just éast of 22nd St. Note
interference and disruption and unsafe conditions west of'let St.

with trail going over the top of LLC spur for approx, 400" and

impacting west and future terminal.

Mr. Genrich P2 94(a) "The City has concluded that this is the
only feasible glternative - taking into account safety and
continuity is to construct a trail along the old Missouri
Pacific rail corridor from 30th'St. (on the east side) to 18th
Street (on the west side)". Wrong - see obstacles above. Mr.
Genrich has a number of other very feasible alternatives that will

add up to superior safety and continuity. 'Y' Street is safer. 'W'

Street is safer. There are no obstacles, it is feasible and very

F-7
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beautiful. LLC has no other alternative. :LLC.needs the entire

100' width from 24th to 19th.
Conclusion - the northernmost 20’ for|a trail from 24th to

19th has a lot of obstacles, disruption, interference, lack of gafety

afad . it is not feasible. LLC has no other|alternatives except for

the 100' ROW between 24th & 19th for railrqad needs, present and

future., The City has many alternatives. minent domain in this
situation is not reasonable or fair. LLC gas been fair in helping
the City. The other property owners benefi%. Ask them to help
and contribute to your trail needs. %
City, I ask you to show some concern f;: LLC employees and
customers. They don't want this eminent do%ain process for a trail.
Lincoln Lumber has been a part of Lincoln fér an estimated 120 years

growing up around the MPirailroad. Let's let what has worked for

approx. 120 years continue to work for Lincola.

"STB, in view of the facts presented, deny t&e eminent domain
pending for our property between 24th & 19tﬁ Streets for the

full 100' width,

09

~L AR RTAR VD




SUMMARY OF LETTERS SUPPORTING LLC RE: lia;ility, unloading & Alcr. tra:

12/9/03. Jerry Ogran, General Manager of Cushman, 1985-1996
RE: Alternate trail path

12/24/03. Frank Landis, Commissioner,| State of Nebr. Public
Service Commission -
RE: Alternmate route

12/24/03, Bill Whittmer, ABC Electric| business east of LLC
RE: Alternate trail path

12/19/03. Hawkeye letter
RE: Unloading

12/15/03. Roberts & Dybdahl letter
RE: Unlocading

12/12/03. Arman Nielsen, Sec. OLB RR, [From Don Hamill, Pres.
and owner of LLC
RE: Unloading

12/20/03 Tommy Taylor, member City Plahning Commisgion

RE: Alternate route and liability ;

12/24/03 Dean Pohlman, Indiana Lumbermens Insurace
RE: Liability T
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Jan-18-2004 10:06am  From-T MCFARLAND 312 201 9695 T-138 P 013/014 F-818

VERIFICATION

STATE OF NEBRASKA )
) SS:
COUNTY OF LANCASTER )
DONALD L. HAMILL, being duly sworn on oath, deposes and states that he has read the

foregoing statement, that he knows the contents thereof, and that the facts therein stated are true

and correct.

ool Hapnil)

before me this = day

SUBSCRIBED SWORN to ~
of January 2004.

7 Kdrary Public PEGGYSORENSEN |
= ' My Exnnss

My Commission Expires:




CERTIFICATE OF SERVICE
I hereby certify that on January 22, 2004, I served the foregoing document, Surrebuttal
Statement, on Charles H. Montange, 426 NW 162" Street, Seattle, WA 98177, and Daniel A.

LaKemper, Pioneer Railcorp, 1318 S. Johanson Rd., Peoria, IL 61607, by UPS overnight mail.

Trarvwens £ e (: MLM&

Thomas F. McFarland
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