CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

(206) 546-1936
FAX: (206) 546-3739

7 January 2004

Hon. Vernon Williams

Secretary . 2}/C>
Surface Transportation Board ) O Q‘Ar

1925 K Street, NW
Washington, D.C. 20423-0001

Re: City of Lincoln -- Petition for a Declaratory
Order, F.D. 34425
Due January 8, 2004

Dear Mr. Williams:

Enclosed for filing on behalf of City of Lincoln please
find an original and ten copies of a Rebuttal to comments filed
by Lincoln Lumber and by certain other commenters in this
proceeding. City of Lincoln reserves the right to respond
further to any additional material filed in this proceeding by
other parties or commenters after December 29, 2003 (the due
date for replies to City's Petition).

Please return the extra copy of this letter after date-

stamping, so I may verify receipt for my records. A stamped,
self-addressed envelope is enclosed for that purpose.
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‘ CITY OF LINCOLN'S
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S hecord REBUTTAL TO
e LINCOLN LUMBER COMPANY'S

. REPLY IN PARTIAL OPPOSITION

This is City of Lincoln's rebuttal to the '"reply in
partial opposition" filed by Lincoln Lumber Company (LLC) on
December 29, 2003, to City of Lincoln's Petition for A
Declaratory Order.

LLC owns a five block long (19th to 24th Streets) railroad
corridor which for ©practical purposes 1s 100 feet wide
throughout its length. City of Lincoln desires to construct an
underground storm sewer improvement in the corridor to prevent
flooding, and also to secure a twenty foot corridor for a
bicycle commuter and pedestrian trail facility in four blocks of
the corridor (between 19th Street and 23d Street).l LLC
refused to negotiate the sale of interests sufficient for
either purpose unless the City completely gave up on any trail.
LLC through its attorneys indicated that it would assert a
federal preemption defense to any eminent domain proceeding

brought by the City to secure the interests necessary for a

1 Lincoln plans to employ an alley on the north side of
LLC's property between 23d and 24th Streets.
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storm sewer and trail. City responded with the petition for a
declaratory order from which this proceeding arises.

I. LLC Does Not Oppose the Petition as to the Storm Sewer

In its Reply to City's Petition, LLC indicates that it dces
not oppose the relief sought by City in connection with the
storm sewer. LLC Reply at 3. Thus, City is entitled to an
order sufficient to permit City to exercise eminent domain to
acquire the property interests necessary for the underground
sewer facility.2 The remainder of this Rebuttal will be devoted
to LLC's position with respect to the trail. As indicated
below, LLC's position is a moving target.

II. LLC's Most Recent Flip-Flop on the Husker Link Trail

2 Mr. Daniel LaKemper filed "Comments" on behalf of
Arkansas-Oklahoma Railroad, Inc., Pioneer Railcorp, Minnesota
Commercial Railway Company, and Small Railroad Business Owners
of America which seem to oppose all aspects of Lincoln's
petition, even as to the storm sewer. Since there is no showing
that any of Mr. LaKemper's clients have any operations in the
Ccity of Lincoln, or are customers or suppliers of LLC, it is
clear that none of Mr. LaKemper's clients have standing for
judicial review purposes. Moreover, mnone display any
familiarity with the underlying facts of this case. While the
City understands that this Board's practice is to entertain the
comments of entities and individuals even if they have no
interest, City reserves the right to challenge the standing of
all of Mr. LaKemper's clients in the event of judicial review.

To the extent Mr. LaKemper's clients oppose use of eminent
domain, they do so on the ground that local railroads should
always be exempt from all state and local regulation regardless
of lack of effect on discharge of common carrier obligations.
With respect, that position overlooks the fact that the focus of
STB regulation is on economic issues germane to discharge of the
common carrier obligation. We do not understand that the STB
has ever taken the position that its limited focus secures a
state of lawlessness on all other parameters for the railroads
it regulates. There is certainly no reason to assert that state
or local eminent domain is barred even when it does mnot
interfere with discharge of common carrier obligations.
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In its initial filings with this Board, LLC clearly stated

that it no longer opposed either the underground storm sewer,
and that it would not oppose the trail between 19th Street and
22d Street so long as the trail were located on the north side
until its point of crossing at 19th Street.3 As City indicated
at the time, the City is amenable to locating the trail on the
northernmost 20 feet of the rail corridor from 19th Street all
the way to 23d Street, with a point of crossing at 19th Street.
City also will provide a fence separating its property from that
of LLC, and will pay for the crossing.4

However, in LLC's Reply filed December 29, LLC flip-flops,
stating that it now opposes any trail facility, even between
19th and 22d Streets, because City also seeks a trail facility
from 22d Street to 23d Street. LLC Reply at 3.

III. LLC's "Conspiracy Theory" Argument

LLC's main argument (at least it is LLC's first point) is
the ludicrous assertion that Lincoln's Petition is some kind of
insidious plot by Rails to Trails Conservancy (RTC), a national
trail organization. For example, LLC states in that
"lallthough ... filed nominally by a municipality, there is
little doubt that the national trail organization is behind it."

LLC Reply at p. 1, 34 f§. LLC goes on to conjure that RTC

3 Letter, T. McFarland (for LLC) to V. Williams, dated
Nov. 18, 2003 (entered into public record in this proceeding on
Nov. 19, 2003).

4 gee Rebuttal Verified Statement of Terry Genrich § 2
(reiterates City's agreement to northernmost 20 feet and a
crossing at 19th Street).




surreptitiously is trying to upset some kind of legislative

formulation and is "invit[ing]l ... this Board to thwart the will
of the United States Congress" through Lincoln's petition. See
LLC Reply at 1-2.

LLC's version of conspiracy theory is nothing more than
unsupported polemics. First, Lincoln's Petition is Lincoln's
petition, and RTC had nothing to do with it. Genrich Rebuttal
Vv.s. at § 1; Pedersen Rebuttal V.S. at § 7. See also Letter,
Marianne Fowler (RTC Vice President) to Mr. Dan Hamill (LLC),
attached as Appendix F. Second, City of Lincoln neither is
seeking itself, nor inviting this Board, to thwart the will of
Congress. City of Lincoln is merely following established
procedures to obtain this Board's authorization to employ state
and local law eminent domain procedures to install important
public improvements on a portion of railroad right of way
unneeded for rail purposes. Accord, State of Texas, Department

of Transportation -- Petition for Declaratory Order Regarding

Highway Construction in Tarrant County, TX, ICC Finance Dkt.

32589, served Feb. 7, 1995 (authorizing use of state and local
eminent domain to secure portions of railroad property for
highway and sewer use).

Moreover, this Board, 1like its predecessor, has long
entertained adverse abandonment proceedings of entire railroad
corridors in order either to permit public improvements or to
allow the legitimate application of state and local law, even

over a railrocad's objections. _E.g., Conrail v. ICC, 29 F.3d 706




(D.C.Cir. 1994) (abandonment authorized over railroad's

objection); Modern Handcraft, Inc., 363 ICC 969 (1981) (same).

See also Tri-County Metropolitan Transp. District of Oregon--

Abandonment --a Line of Burlington Northern Railroad Company in

Washington County, OR, AB-6 (Sub-no. 348), served May 26, 1993

(transit agency files adverse abandonment application against
unused freight rail line in order to 1lift preemptive federal
rail jurisdiction so state eminent domain law may be applied).
Lincoln's Petition is far 1less draconian than an adverse
abandonment application aimed at an entire rail corridor.

In addition, STB has frequently exempted abandonments from
OFA procedures in order to facilitate public and even private

improvements. For example, in Norfolk & Western --Exemption--

in Cincinnati, Ohio, AB 289 (Sub-no. 184X), served May 13, 1998,

STB granted an exemption from OFA provisions with respect to a
rail line required by Cincinnati for purposes of urban renewal
and a new football stadium, despite requests by bona fide

shortline railroads for an opportunity to acquire the line by

OFA. See also Grand Trunk Western Railroad -- Adverse
Discontinuance -- in Cincinnati, OH, AB 31 (Sub-no. 30), served
May 13, 1998 (same). Indeed, STB has exempted lines from OFA

procedures where there was no bona fide rail need, simply to
facilitate worthwhile private projects. Thus, in Missouri

Pacific Railroad Company -- Exemption -- in Houston, TX, AB 3

(Sub-no. 139X), served December 31, 1996, STB exempted a stub-

end line from OFA procedures in order to facilitate the




expansion of a private business (a warehouse). Lincoln did not

seek an exemption here, because it (erroneously) believed it
could work with LLC to develop a trail corridor in the right of
way .

Because City of Lincoln is advised by its outside rail
experts that its proposed uses of LLC rail corridor will not
interfere with any reasonable rail need by LLC, City of Lincoln
has no need to seek an adverse abandonment of LLC's common
carrier obligations in order to permit the public improvements
at issue here. Since LLC unreasonably declines to negotiate the
sale of the requisite property, the appropriate relief is thus
not an adverse abandonment application but instead a petition
for a declaratory order, as employed by the State of Texas in
F.D. 32589. There is nothing contrary to the will of Congress
in following such well-established procedures in order to
implement public improvements.

IV. LLC's Alleged "Fundamental Questiong" Are Irrelevant Here

LLC alleges that there are three "fundamental questions of
federal law" which the City has not addressed. If City has not
heretofore addressed these "questions," it is because they are
totally irrelevant.

LLC's first question is whether condemnation of property
for public improvements constitutes an impermissible collateral
attack on this Board's alleged "prior determination that LLC's
[right of way] is not subject to trail use." LLC Reply at 3.

LLC implies that this Board's administration of the OFA remedy




embodied in 49 U.S.C. § 10904 (under which LLC condemned the

right of way) forever commits the entire property to LLC, unless
LLC voluntarily relinquishes control.® This is simply wrong.
Nothing in § 10904 indicates that a line acquired under that
section is any different from any other rail line subject to
this Board's jurisdiction, for any purpose relevant here. The
only possible conclusion is that a rail line acquired under §
10904 is no different from a rail line acquired under any other
ICC or STB authority, insofar as its availability for use for
public improvements is concerned.

A railroad may voluntarily transfer interests in any
regulated rail lines (other than federally granted rail parcels)
for any otherwise lawful public or private purposes, so long as

the railroad can continue to discharge its common carrier

5 1LC cites this Board's decision in Union Pacific R.--
Exemption -- in Lancaster County, NE, STB dkt. AB33 (sub-no.
112X), served Sept. 24, 1997, where this Board said that "if
this line is sold under the OFA procedures, the petition for
abandonment exemption will be dismissed and trail use
precluded." LLC Reply at 7. Clearly in context STB meant that
"trail use procedures" embodied in 16 U.S.C. § 1247(d) and 49
C.F.R. § 1152.29 would not be applicable. This is made clear in
the other gquotations by LLC, in which LLC notes that OFA
procedures take precedence to Trails Act procedures. LLC Reply
at 7. But City of Lincoln is not seeking application of the
Trails Act here. To the contrary, LLC states that it owns the
rail property in question in fee simple (i.e., not as a rail
easement), and City of Lincoln concurs that LLC holds the fee
interest. In such circumstances, LLC clearly could voluntarily
alienate the property for non-rail purposes, and certainly for
any public highway type purposes such as trail, so long as this
did not unreasonably interfere with discharge of common carrier

rail obligations. Thus nothing precludes trail use of the
premises, so long as discharge of common carrier obligations is
not unreasonably impeded. Trails Act procedures are irrelevant
here.




obligations. If the railroad refuses to negotiate a voluntary
transfer, as LLC is undeniably is refusing here, and further
asserts federal preemption as a defense to condemnation, then a
local or state government wishing to pursue condemnation of the
regulated rail property appropriately seeks authorization either
by adverse abandonment application (if discharge of common
carrier obligations will be precluded) or by petition for a
declaratory order (if such discharge will not be precluded).

City of Lincoln is thus not collaterally attacking this
Board's prior determination in connection with the OFA. City of
Lincoln is merely following appropriate procedures to secure
property interests for needed public improvements which are
unneeded for discharge of common carrier obligations.

LLC's second question is whether such condemnation "would
unduly burden interstate commerce by impinging on LLC's right to
exclusive use of the full width of its operating I[right of
way] . " One dispositive answer to LLC's second question is that
it is completely misstated. The real gquestion is whether the
condemnation unreasonably impinges on discharge of common
carrier obligations. That is the crux of STB regulation of the
corridor, as indicated in the rail policies adopted by Congress
and codified at 49 U.S.C. § 10101. If the condemnation does not
unreasonably impinge on discharge of the common carrier

obligation, then it has no burden on interstate commerce insofar




as relevant here.®

Any property owner has the right to exclusive use of that
which it owns in fee, but that ownership in general is subject
to involuntary alienation through adverse possession or eminent
domain. This in the abstract is hardly unconstitutional, as
applied to any landowner, railroad or otherwise. The Supreme
Court has approved the use of state law eminent domain remedies
against ©railroad property (subject to an appropriate

determination by ICC/STB) in Hayfield Northern R.R. v. Chicago &

N.W., 467 U.S. 622 (1984). Moreover, under the law of many
states, adverse possession claims can mature against those
portions of rail corridors (other than federally granted

railroad parcels) unused by operating railroads. E.g., Read v.

Montgomery County, Maryland, Md. Ct. Special Appeals No. 757,

decided May 11, 1994 (adverse possession against CSX for
portions of sides of a 66 to 90 foot wide railroad corridor in
Bethesda and Silver Spring, Maryland). In short, there is no
"Commerce Clause" issue with respect to involuntary acquisition
procedures involving rail property, so long as ability to
discharge the federally-regulated common carrier obligation is

not impinged. City of Lincoln is simply attempting to employ

6 If exclusive use of a rail corridor is necessary to
avoid burdening interstate commerce, then the railroads of the
United States have engaged in many unconstitutional contracts by
selling, leasing, or otherwise transferring interests in their
rail corridors for utility use, parking lots, and myriad other
non-rail activities. Indeed, LLC would have acted
unconstitutionally under the theory it advances in its brief in
leasing most of its corridor to the Cushman division of Textron.
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correct procedures to acquire the northernmost 20 feet of the
100 foot wide rail corridor from 23d Street to 19th Street
through use of eminent domain. City of Lincoln will pay the
judicially-determined and constitutionally required level of
compensation.

In its Reply at p. 8, LLC cites Midland Valley R. Co. V.

Sutter, 28 F.2d 163 (1928). This case appears to hold that in
certain states or in certain circumstances, railroad easement
ownership, like fee ownership, accords an owner exclusive rights
to the surface estate. However, this does not prevent a state
or local government from employing eminent domain to secure a
portion of a parcel of land owned by a railroad for a public
improvement, including in particular use for public highway
purposes. Indeed, federally granted railroad rights of way,
which under federal 1law are restricted to railroad use, by
statute may be employed for public highway (including trail)
purposes. 43 U.S.C. § 913 as modified by 23 U.S.C. § 312 and 43
U.S.C. § 912 as modified by 16 U.S.C. § 1248(c).

If the rail parcel (whether held as fee or easement) is
subject to this Board's jurisdiction, then the state or local
government must be prepared to obtain from this Board
authorization to employ eminent domain, should the railroad
owning the parcel refuse to negotiate a voluntary transaction.
In that event, the issue is whether the property is or is not

reasonably needed for discharge of common carrier rail
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obligations.

LLC effectively admits that City's acquisition of property
interests needed for the storm sewer will not unreasonably
interfere with discharge of common carrier rail obligations.
LLC Reply at 3. LLC similarly has previously conceded that the
City's acquisition of the interests needed for a trail will not
interfere with discharge of common carrier rail obligations
between 19th and 22d Streets.® Although LLC now purports to
retract that concession (LLC Reply at 3), City has shown that
LLC has already alienated its interests in the property in
question to Textron for uses far more onerous than anything
proposed by City in connection with a trail®, or,

alternatively, has been using the property in question for non-

7 Northern Pacific Railroad Company v. Smith, 171 U.S. 260
(1898), cited by LLC in its Reply at 9, and Northern Pacific Ry
Co. v. Townsend, 190 U.S. 267 (1903), are simply not applicable.
Northern Pacific involved federally-granted right of way. As
noted, under federal statutes, federally-granted railrocad right
of way may only be transferred for public highway purposes prior
to a judicial declaration of abandonment. E.g., 43 U.S.C. §
912, as modified by 16 U.S.C. § 1248(c), and 43 U.S.C. § 913, as
amended by 23 U.S.C. § 312. The parcels in question in this
proceeding are not federally granted railrcad right of way. See
Rebuttal Verified Statement of Joel Pedersen, attached as App.
B, at { 2. In any event, bicycle and pedestrian trails are
normally considered public highway uses. E.g., Mauler v.
Bayfield County, 309 F.3d 997 (7th Cir. 2003) (and cases cited).
Finally, Mr. Pedersen, as a Nebraska law expert, has concluded
that there are no restrictions under Nebraska law prohibiting
the City of Lincoln from acquiring the interests in LLC property
which the City of Lincoln seeks. Pedersen Rebuttal V.S. at § 2.

8 ee note 3 sgsupra (LLC letter to STB, dated Nov. 18,
2003) .

9 gee Textron (Cushman) lease attached to Pedersen

Verified Statement, filed with City's Petition and discussion
therein at pp. 10-11.
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rail purposes.10 Moreover, LLC by its own admission (Exhibit G

to Hamill Verified Statement attached to LLC Reply) has told the
City that it intended to use the northermmost portion of the
right of way to put buildings on, and that it intended to shift
its rail facilities to the south side of the right of way. See
also Rebuttal V.S. of Terry Genrich § 3 (Appendix C hereto).
LLC's final question is whether such condemnation would be
federally preempted under 49 U.S.C. § 10501(b) as state
regulation of rail transportation. LLC is engaging in a
useless circularity. Use of eminent domain by the City clearly
would not be federally preempted under 49 U.S.C. § 10501(b) if
this Board grants City's Petition. That is why the City of
Lincoln has filed this Petition. If LLC means to imply that
this Board lacks authority to authorize involuntary acquisition

of rail property under state or local law, then LLC is simply

wrong. E.g., Conrail, supra, 29 F.3d 706; Modern Handcraft,
Inc., supra, 363 ICC 0969; State of Texas, Department of
Transportation -- Petition for Declaratory Order Regarding

Highway Construction in Tarrant County, TX, supra, F.D. 32589.11

V. LLC's Unsuccessful Attempt to Distinguish the Texas Case

LLC seeks to distinguish State of Texas, supra, on several

10 gee Lincoln Petition and Schuchmann Verified Statement
attached thereto.

11 cases 1ike Michigan Southern R. Co. wv. City of
Kendallville, 251 F.3d 1152 (7th Cir. 2001), determining that 49
U.S.C. § 10501(b) preempts local weed control ordinances, are
simply not in point. City of Lincoln 1is seeking STB
authorization to acquire the property interests in question in
this proceeding, and is not acting unilaterally.
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grounds. First, LLC argues that the use of eminent domain

sought in that proceeding was for a highway, not a trail. LLC
Reply at 19, point (1). This distinction is irrelevant. The
City has determined that the Husker Link Trail and the storm
sewer project are both important public improvements, of
equivalent necessity to a motor vehicular project. In any
event, the question before this Board is not whether it thinks
about the merits of City of Lincoln's project, but whether the
project unreasonably impinges on discharge of common carrier
obligations.

Second, LLC claims that the use of eminent domain in State

of Texas was mnot a direct attack on a prior agency

determination. Id. For the reasons stated already, City of
Lincoln's Petition for a Declaratory Order is not some kind of
"attack" on a prior agency determination.

Third, LLC claims that the referenced decision did not
involve a reduction in the width of the rail corridor. 1d.,
point (2). But the use of eminent domain did reduce the size of
the rail property; the State of Texas merely offered to acquire
compensatory land onto which to move the rail facilities it was
displacing. Here there are no rail facilities being displaced.
Indeed, as indicated by the City's rail operations expert, Mr.
Schuchmann in his Rebuttal Verified Statement at €9, LLC has

ample facilities right now for all traffic (300 carloads/year)
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LLC projects through 2020.12 Since LLC in essence by its own

admission has more than enough facilities already for the use
levels it hypothesizes, there is no need to buy it anymore. In
any event, LLC has plenty of land on the south side of its
corridor, where LLC has explained to the City (Exhibit G to
Hamill Verified Statement) it intends to shift its track anyway.
To be sure, LLC has leased most of that land to the Cushman
division of Textron, but LLC indicates in its brief that it is
negotiating with Textron to permit Textron to buy out the lease.
LLC Reply at 18. In short, LLC not only will have plenty of
land, but money as well.

Third, LLC claims that the State of Texas decision pre-

dates adoption of 49 U.S.C. § 10501(b). LLC Reply at 20, point

(3). LLC in effect states that State of Texas is no longer good

law, and claims that § 10501 (b) preempts all state regulation,
although with the concession that a state may exercise
"legitimate police powers." Section 10501 (b) has been treated
as broadly preemptive, but nothing in it prevents this Board
from determining that the preemption is unnecessary to protect
discharge of the common carrier obligation in particular
instances. This Board has repeatedly affirmed that it will not
permit its Jjurisdiction to be used to thwart the legitimate

application of state and local law. E.g., BNSF -- Abandonment

Exemption -- King County, AB-6 (Sub-no. 380X), p. 3 at footnote

12 compare Hamill V.S. (projecting 300 carloads per year
in 2020) with Schuchmann Reb. V.S. Y9 9-11 and 18 (adequacy to
that range and even more).
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7, served August 4, 1998; RFRHA -- Abandonment Exemption -- in

Garfield, et al. Counties, AB 547X, p. 3 at footnote 11, served

May 21, 1999. City of Lincoln is employing this Petition for a
Declaratory Order to clarify that its proposed application of
eminent domain authority is lawful. Certainly the City views
its use of eminent domain as well within the City's "legitimate
police powers."

Finally, LLC claims the State of Texas decision involved a
net gain of land for the railrocad, whereas this cases "involves
the net loss of land that is used and required for the provision
of rail transportation." LLC Reply at 20, point (4). The basis

for this Board's holding in State of Texas was that the use of

eminent domain would not unreasonably interfere with rail
services, since the State was supplying alternative facilities
for the railroad. This has nothing to do with net gain or loss
of land. The land that City of Lincoln seeks here has not been
used for the provision of rail transportation and is not
reasonably required for such purposes by LLC. LLC has
consistently used the property in question only to store lumber.
Compare Schuchmann Verified Statement attached to City's
Petition (attaches photographs) with Rebuttal Verified Statement
of Joel Pedersen, Y 5 (and associated aerial photos showing
storage use). LLC previously told the City, as LLC indicates
in its Exhibit G to the Hamill Verified Statement attached to
LLC's Reply, that storage use 1is what LLC represented it

intended for the land all along. Pedersen Rebuttal Vv.s. § 5;

15




Genrich Rebuttal Vv.s. § 3. Indeed, in order to stage its

contrived pictures purporting to show that a forklift needed the
space LLC has used for storage in order to off-load I-Joists,
LLC had to move the lumber it had been storing on the site
during the week ending December 19, 2003. The only thing this
demonstrates is that LLC does not even require the space in
question for lumber storage purposes.13

VI. LLC's Arguments Relating to Common Carrier Obligaticn
Are Unavailing and Not Credible

A. The Trail Is Not "Too Cloge" to the Rail

LLC makes a very limited effort to claim that the Husker
Link Trail unreasonably impairs rail service. See LLC Reply at
16-18. LLC objects that the trail location between 19th Street
and Whittier Street (a street roughly midway between 22d and 23d
Streets) is located too close to the mainline track. LLC claims
that its principal, Mr. Hamill, measures the trail as within 7.5
feet of centerline. LLC Reply at 16-17. This is not only
wrong, but also now totally irrelevant, as LLC knows.l% As

already indicated, LLC represented to the City that it agreed to

13 (city of Lincoln officials have repeatedly expressed
concern about the true motive behind LLC's actions. LLC's
staged photographs attached to the Hamill V.S. in the end only
serve further to call into question LLC's motives. LLC in its
Reply disputes City's conclusion from remarks by Hamill and his
attorney that the true motive of its OFA was to block any trail.
Messrs. Pedersen and Genrich rebut LLC's claims again in
Pedersen Rebuttal V.S. § 5 and Genrich Rebuttal V.S. § 3.

14 11c is also flatly incorrect on the 7.5 foot claim.
The City has always proposed compliance with FRA requirements,
and always planned a fence at least 10 feet distant from rail
centerline.
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the Trail on the northernmost 20 feet of the right of way from

22d to 19th, and the City agreed to locate the trail there.

LLC claims that location of the trail with ten feet of the
main track would interfere with track maintenance (LLC Reply at
16), but LLC has leased out the property to Textron at all
locations proposed for the trail. The trail would no more
interfere with rail maintenance than similar uses of the
property which LLC agreed to under the Textron lease. In any
event, as noted, this LLC concern is irrelevant as the City has
agreed to place the trail on the northernmost 20 feet of the
property -- in general over 30 feet from centerline.

Again, most of LLC's objections are academic. As we have
repeatedly noted, LLC in its November 18 letter to STB stated
that it does not contest a trail between 19th Street and 22d
Street if located on the north 20 feet of the rail corridor.
City of Lincoln indicated that it would so locate the trail.
Although LLC now belatedly reneges (LLC Reply at 3) on what it
said it conceded, 1its earlier admission serves to call into
question LLC's claims that the trail at least between 19th and
22d Street interferes with any federal interest in this
property. City of Lincoln would accept a condition on the
declaratory order providing that the trail will be located on
the north 20 feet of the rail corridor with a crossing at 19th
Street. This is not an admission on the part of Lincoln that a
trail on existing sidewalks closer to the centerline of the

mainline between 19th and 22d is wunsafe; it 1is simply an

17




indication that the City wishes to minimize points in

controversy and to accommodate the wishes of LLC where it can
without undue compromise of the important public projects.

City of Lincoln reiterates its commitment that any trail
structure relating to the Husker Link Trail will comply with all
applicable Federal Rail Administration safety standards,
including all the clear distance requirements specified therein.

B. LLC's Claims about Interference with Unloading
of Certain I-Joists Is Contrived,

Belied by Expert Testimony, and
Contrary to Past Actions and Representations of LLC

The only other LLC objection discussed at any length in
LLC's Reply is the claim that a trail on the northernmost 20
feet of the right of way between 22d Street and 23d Street would
interfere with a certain form of unloading of "I-joists and
dimensional lumber in lengths between 24 feet and 44 feet by
forklift trucks" in the segment of right of way between Whittier
Street and 23d Street. LLC Reply at 17. (Whittier Street is
about half way between 22d and 23d Street). LLC claims that the
form of unloading it contrived to depict in the pictures
attached to the Hamill Verified Statement shows that the entire
right of way is required by LLC.

The only use LLC has made of the northern 20 feet of the
right of way between Whittier and 23d Streets (or for that
matter between 22d and 23d Streets) is to store lumber, as the
pictures supplied by City of Lincoln with its Petition indicate.
See Schuchmann Verified Statement and exhibits. In response to
LLC's Reply, City of Lincoln also reviewed its photo archives,

18




and those archives show only storage use of the northernmost 20

feet of the right of way in the available photos from 1990 to
date. See Pedersen Rebuttal Verified Statement (aerial
pictures in 1990, 1997, and 2002 showing storage use only if
the northernmost 20 feet adjacent to LLC). Moreover, LLC
essentially admits that in reality it intends only storage use,
and it certainly admits that it so represented to the City. 1In
particular, LLC attaches an exhibit G to Hamill's Verified
Statement in which Hamill states that he told the City in
February 2002 that he was moving his rail lines to the south,
and planned to use the north side of the right of way for
storage, and indeed for storage buildings. The storage uses
actually employed by LLC and intended by LLC are totally
inconsistent with the argument LLC contrives to present this
Board in its Reply. Furthermore, Mr. Schuchmann points out in
his Rebuttal Verified Statement at 9§ 12 that LLC has placed
obstructions in the right of way wholly apart from the stored
lumber on the northernmost 20 feet which belie LLC's claims. As
Mr. Schuchmann indicates, this alone indicates that Mr. Hamill's
claims "cannot be credited."

LLC obviously has been able to unload whatever it wishes
to unload without any need to occupy the northern 20 feet of the
corridor for movement of I-joists or dimension lumber. LLC's
claims to the contrary are recent contrivances, and its pictures
purporting to show a forklift truck holding product in the area

in question are obviously staged. Indeed, LLC cleared away all
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of its stored lumber in order to create the picture during the
week ending December 19. Exhibit G to the Hamill Verified
Statement, as well as the various photographs, indicate that no
weight should be accorded to LLC's claims and staged photographs
attached to the Hamill Verified Statement.

In any event, the City's rail operations expert, Mr. Walter
Schuchmann of RL Banks and Associates, has evaluated LLC's
claims. Mr. Schuchmann indicates, based on discovery documents
supplied by LLC, that LLC appears to receive no more than about
one carload per year of I-Joists or similar lengthy product.
Schuchmann Rebuttal V.S. at ﬂ2.15 Furthermore, Mr. Schuchmann
indicates that there are at 1least two other reasonable
alternatives for unloading such product, even from the mainline
(not to mention the southern spur) track. Neither method would
require any use of the northernmost 20 feet where LLC has
previously represented it wishes to construct buildings and
where the City wishes to construct a trail. Schuchmann Rebuttal
V.S. at 3-8.

LLC does not proffer any expert opinion by a comparable
rail operations expert to support any conclusion contrary to
those reached by Mr. Schuchmann. (Mr. Hamill may own Lincoln
Lumber Company but he is not a railroad operations expert, and
rail service to his business and on the rail corridor in

question is supplied by a third party shortline.) LLC's claims

15 The documents in question are attached as an exhibit to
the Rebuttal Verified Statement of Joel Pedersen.
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are outweighed by its prior actions and representations and by

the expert opinion (to which LLC provides no expert rebuttal) of
Mr. Schuchmann. As Mr. Schuchmann states, no weight should be
accorded the argument made by LLC in its Reply. Schuchmann
Rebuttal Verified Statement at Y9 8 & 12.

C. LLC Has Ample Capacity Regardless of a Trail

At page 18 of its Reply, LLC somewhat inconsistently seems
to suggest that it wishes to use the north side of the right of
way between 22d and 23d Street not to unload dimensional lumber
but to construct another side track. Based on his expertise,
including a site inspection and review of survey data obtained
by the City through discovery (that data is set forth in
Appendix D, Verified Statement of Surveyor D.A. Thomson), Mr.
Schuchmann indicates that LLC has ample track space already to
support all current operations, including those which Mr.
Hamill forecasts (dreams of) through the year 2020. Schuchmann
Rebuttal V.S. at 9-11 & 18. LLC has plenty of space for
sidetracks elsewhere in the corridor, including between 23d
Street and 24th Street, which he does not currently use for rail
purposes. To the extent LLC implies that it intends to operate
some kind of terminal for others, then it not only has adequate
facilities already, or alternatively, it has only a pipedream,
for any shipper would more likely use OLB's nearby facilities
rather than pay a tariff to OLB for shipment, and to LLC for use
of its few blocks of additional track as well.

In CSX Corporation -- Adverse Abandonment Application--
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Canadian National Railway Company, AB 31 (Sub-no. 38), served

Feb. 1, 2002, this Board indicated that the key issue when a
railroad opposes an adverse abandonment application is whether
the "removal of our jurisdiction as a shield against state law
is in the public interest." Id. p. 6. In that case, this Board
found that the railroad was not moving traffic on the property
in question, and that shippers would not lose routing options or
suffer from less efficient or more costly service. The Board
concluded there was "no overriding federal interest" in the
property. In the case at bar, LLC is not using the property
sought by City of Lincoln to move traffic, and LLC as the only
shipper will not lose any routing options or suffer from less
efficient or more costly service. There is simply "no
overriding federal interest" by LLC in the northernmost 20 feet
of this property. The Genrich and Pedersen Verified Statements
and Rebuttal Verified Statements, as well as supportive
documents attached to City's Petition, all indicate the public
interest in allowing construction of the Husker Link Trail.

D. Mr. Hamill's Trail Obijections

Much of Mr. Hamill's Verified Statement is devoted to an
exegesis of his opposition to the Husker Link Trail. His claims
basically fall into two categories: claims that trails in urban
areas are unsafe, or claims that there are alternative locations
for the trail that avoid use of LLC property. City of Lincoln
believes that these claims are not relevant to disposition of

Lincoln's Petition for a Declaratory Order, because the key
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issue 1is whether the trail will unreasonably impinge on

discharge of any common carrier obligation as to the
northernmost 20 feet of the right of way (i.e., there is no
"overriding federal interest" that precludes a public project on
the property). Since there does not appear to be any
impingement, there is no need to litigate the public importance
of the trail. To the extent there is some need, as shown in
Lincoln's Petition, the trail is an important public project for
the City. In any event, so the record is clear, the City takes
exception to all Mr. Hamill's trail objections.

First, insofar as relevant to use of the rail corridor,
City of Lincoln has committed to adhere to all applicable safety
standards promulgated by FRA or the State of Nebraska for
location of facilities adjacent to railroad structures. City's
rail operations expert (Mr. Schuchmann) has otherwise indicated
that the trail will not interfere with reasonable rail
operations. City of Lincoln has otherwise concluded that
routing the trail as sought by the City is the safest
alternative for bicycle commuter traffic available.

Second, Mr. Hamill's claimed alternatives do not exist,
except in his imagination. Mr. Hamill initially focussed on two
alternatives: (a) routing the trail far to the north on "¥Y"
Street, and (b) routing the trail through a parking lot to an
apartment building owned by Lincoln Housing Authority located
immediately to the north of LLC's property at 23d Street. These

alternatives do not work for the reasons summarized in Rebuttal
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Verified Statement of Terry Genrich, 9§ 2 (deficiencies in

northern alternatives), and in the Rebuttal Statement of Joel
Pedersen, § 3 (City cannot acquire the property anyway). See
also Verified Statement of Beverly Ann Fleming (LHA advised LLC
and the City over a year ago that the northern route was not
possible through LHA property) (Appendix E). In Mr. Hamill's
Exhibit T, he also suggests routing the trail south at 24th
Street to "W" Street and then west. This alternative does not
work for the reasons summarized in the Genrich Rebuttal
Statement at § 2 (insufficient space, among other things). To
make a long story short, the alternatives are, inter alia,
either infeasible because of insufficient space (rendering the
trails unsafe, out of compliance with safety regulations, and
difficult to maintain), or because they would further degrade
compliance of adjacent low-income housing with applicable legal
requirements, or because they are both infeasible and illegal.

As Mr. Genrich indicates in his Rebuttal Verified
Statement, the City has carefully considered all alternatives,
and has concluded that the alternative which it is pursuing here
is the only safest alternative, and the only alternative which
achieves the City's fundamental safety goal of relieving unsafe
congestion and interaction of bicycles, trucks and cars on
parallel City streets. Genrich Rebuttal V.S. at § 2.

VII. General Concerns Raised by

Mr. LaKemper on behalf of his Clients
Are Not Relevant Here

24



Arkansas-Oklahoma Railroad, Inc., et al.,l6 filed

"comments" dated December 26 in this proceeding arguing that no
state regulation of railroad corridor is permitted. Insofar as
relevant here, this claim is obviously wrong where this Board
finds that discharge of common carrier obligations is not
unreasonably impinged (i.e., that there is no overriding federal
interest) . City of Lincoln is merely following established
procedures to seek such a determination.

Mr. LaKemper claims that, unlike in situations involving
voluntary transactions, 1liability issues are ignored in
condemnation proceedings. This is not true, but even if it
were, it is not a grounds to deny relief. The claim is not true
because once a property is condemned, it is owned by the entity
which condemned it. The owner is obviously responsible for what
it does, or invites to be done, on its property, just as any
owner is. The property is no longer owned by the party (here
LLC) from which it was condemned. If it is not the owner, LLC
is not 1liable for accidents arising on what is now someone
else's property. This is the traditional arrangement when
property is bought or sold, whether voluntarily or
involuntarily. It is hardly grounds to fault eminent domain
that 1liability for property acquired by eminent domain is
allocated to its new owner.

Mr. LaKemper complains that railroads "sometimes suffer

16 as indicated in footnote 2, supra, Mr. LaKemper's
clients lack standing.
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very substantial liabilities from illegal wusers of their

property," citing a case called Nolan v. Soo Line Railroad
Company. That may be the case, but it is part of living in a

civilized society which relies on an independent judiciary in
fifty stats to resolve disputes. Here, City of Lincoln has
pledged to fence its rail corridor, and plans a first class
trail. Once constructed, there would be no reason for
pedestrians or bicyclists to use sidewalks or paths currently
located in the rail corridor. The City would expect that once
the facility is installed, there will be far less intrusion than
there is now, and certainly far less than under the lease that
LLC negotiated with Textron. In any event, the City's outside
expert has reviewed the situation and determined that the
proposed trail would not pose an additional trespass burden.
Schuchmann Rebuttal V.S. § 15.

City of Lincoln requested its rail operations expert, Mr.
Schuchmann, to examine specific concerns raised by Mr. LaKemper
or his clients in the Verified Statements submitted by Messrs.
Gohmann and Donoley. Mr. Schuchmann concludes that the concerns
raised by Messrs. Gohmann and Donoley are not applicable to the
case at bar. For example, Mr. Gohmann expresses concern about

derailments of trains at 10 mph or more. Here, the train speed

is less than five miles per hour. ee Schuchmann Rebuttal V.S.
q 13. Mr. Gohmann expresses concern about future need for
sidetracks. Mr. Schuchmann explains that there is existing

capacity already to meet LLC's projections for the year 2020.
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See id. 9§ 14. Mr. Gohmann expresses a concern about

trespassers. As Mr. Schuchmann explains, the City's trail is
unlikely to add to any burden not already present. See id. q
15. Mr. Gohmann talks about grade crossings. LLC uses this
corridor for an average of one carload per week during daylight
hours at slow speeds. The City has committed to a crossing at
an existing street crossing. As Mr. Schuchmann explains, Mr.
Gohmann's concern is misplaced here. See id. ¢ 1s6. Mr.
Donoley expresses a concern about weed control. Based on
inspection, Mr. Schuchmann states that weed control is not a
concern on this line. See id. § 17.
VIII. Miscellaneous Issues

City of Lincoln has responded to all major issues raised by
LLC or the LaKemper "commenters" in this proceeding. We have
not focussed on issues which we think are irrelevant. Thus,
although LLC faults Mr. Genrich's estimate of 110 feet for
corridor width in Mr. GCenrich's opening verified statement,
since LLC refused to permit entry for a survey, the fault is
hardly Mr. Genrich's. After Lincoln filed a motion for an order
to permit entry for a survey, LLC finally allowed City to
conduct a survey and the results are set out in Appendix D. The
corridor is 100 feet wide but with a kink. This does not make
any difference. Genrich Rebuttal v.S. at 9§ 4. If City of
Lincoln has not responded to any adverse assertion made by LLC
in its Reply, that failure of response should not be construed

as an admission of correctness, but instead that the City views
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the assertion as unsupported hearsay of so unreliable a

character as not to merit response, or as irrelevant, or as
manifestly false, or as already taken into account in Lincoln's
trail plans. Genrich Rebuttal v.S. at § 5.
IX. Conclusion
The key issue in this case seems to the City to be whether
the proposed trail will unreasonably impact rail operations.
The City's rail operations expert, Mr. Schuchmann, after review
of LLC's Reply and after an inspection of the premises, has
concluded that it would not. His expert opinion, which is
unrebutted, is as follows:
"No meaningful arguments were advanced that the trail would
impact rail service between 19th Street and 22d Streets,
where LLC leased to Textron the entire right of way width
except a 12-foot wide strip under the track over much of
[the] length of the corridor. I find that there will be
plenty of room between 22nd Street and 23rd Streets to

conduct rail service after the construction of the trail, and
to accommodate significant increases in LLC traffic, should

that come to pass. LLC's claims to the contrary are
inconsistent with reality and LLC's prior claims and the
conduct of its business. I have considered all the other

issues raised by LLC and based on my review of all filings to
date, site inspection and expertise, a trail located on the
northern 20 feet of the right of way with a crossing at 19th
Street will not interfere with rail operations and indeed
will not interfere with such operations even if expanded to
the degree projected by Mr. Hamill in his Verified
Statement."

Schuchmann Rebuttal Verified Statement at § 18.
For the reasons stated above and in Lincoln's Petition,
city of Lincoln's Petition for a Declaratory Order should be

granted.
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Before The Surface Transportation Board
Finance Docket 34425
City Of Lincoln -- Petition For A Declaratory Order

Rebuttal Verified Statement
of
Walter Schuchmann

Qualifications

1. My name is Walter H. Schuchmann. | am Director, Rail Operations at
R.L. Banks & Associates, Inc. and have previously submitted testimony in
this matter. My qualifications are described in my prior statement. | have
prepared this statement at the request of the City of Lincoln for use in
connection with the City's Petition for a Declaratory Order. This statement
is based on my expertise, and on personal knowledge obtained from a site
visit, interviews, and review of documents as summarized herein

Safe Unloading Options Exist

2. | have reviewed Lincoln Lumber Company’s (LLC’s) entire Reply. The
chief objection from a rail operation standpoint made by LLC is that the trail
would interfere with unloading |-Joists. In particular, LLC has expressed
concern about its ability to safely unload I-joists of lengths up to 44 feet
once the trail is installed. Examination of “Statement of Rail Cars” provided
by LLC in response to discovery requests reveals that only three railcars
containing I|-Joists were received in the three-year period of 2001-2003.
Those carloads apparently contained a mix of I-Joist of varying lengths, thus
at most only a portion of three carloads out of 144 in a three-year period
might be handled as described by Mr. Hamill. Considering both rail and truck
inbound delivery (one to four trucks daily, according to Hamill Verified
Statement page 3), this is a minute portion of LLC’s inbound shipments.

3. Mr. Hamill describes one method of unloading a railcar spotted at one
specific location on the mainline track. Not all cars are unloaded in this
manner. Boxcars are unloaded on the spur (See Hamill Verified Statement,




Exhibit C-2) and a bulkhead flatcar is pictured on the spur (see Hamill
Verified Statement, un-numbered penultimate exhibit “New Trail/Rail Plan:
Lincoln Lumber Bypass”, page 3). Mr. Hamill’'s concerns focus only on the
ability to unload I-Joists and similarly large pieces once the trail is in place.
The steps of the wunloading process that requires the most space
perpendicular to the rail line are turning the load perpendicular to the railcar
and transporting it parallel with the rail line. Mr. Hamill in effect suggests
that a space of 44 feet, plus reasonable tolerance on each side of the
forklift’s path, is required.

4, Mr. Hamill purports to provide lengthy descriptions and photos said by
him to depict unloading a center beam flatcar that is spotted between 22nd
and 23rd Streets just north of Whittier Street (Hamill attachment 1-M.) In
the following photos, he purports to show a forklift operating on the north
side of the tracks unloading I-Joists from an imaginary railcar and turning to
transport the load east to the rack on the north side of tracks near 23™
Street.

5. My experience with loading of materials onto and off of railcars by
railroad and shipper employees is that there are many ways to conduct
loading and unloading. Based upon my experience and site inspection, | can
see several ways in which the | Joists could be unloaded efficiently and
safely once the trail is in place. In short, instead of seeking solutions, Mr.
Hamill contrives a particular scenario which he believes would be
unsatisfactory once the trail is in place. This alone suggests that his opinion
is not unbiased and is neither expert nor reliable from a rail operations
standpoint. Alternative unloading methods are described below.

6. The one or two annual carloads of I-Joists could be spotted on the
mainline near Whittier Street as described by Mr. Hamill. The material on the
south side of the car could be unloaded as he implies. Material on the north
side that is short enough to be handled without intruding on the trail would
be moved directly to the racks, as he implies is his practice. Material on the
north side that is long enough to cause concern would be set on the ground
next to the railcar. (If such material reached the height of the railcar deck,
the car would be moved east or west enough to start a new stack on the
ground. Mr. Hamill notes LLC’s ability “to move the railcars around” at page
1 of his statement.) Once emptied, the railcar would be moved out of the
way and the material on the ground would be picked up from the south side
and moved to the racks safely. This process requires only slightly more
effort (to move the railcar) than that described by Mr. Hamill, and that
additional effort would only be required when handling the rare |-Joist
shipment.
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7. Still another possibility would be to unload all material except the
longer I-Joists from the north side of the railcar as Mr. Hamill implies he
wishes. The long pieces on the north could be picked up by the forklift
which would then back up to allow a flatbed trailer to be moved under the
forks, and the load then would be placed on the trailer. The load could be
moved east to the vicinity of 23rd Street on the trailer, unloaded there and
placed on the racks by the same forklift or another, or delivered directly to
LLC’s customer. Loading material directly to an outbound delivery truck
would be more efficient and safe than Mr. Hamill's described process for
transferring all materials to a storage rack. There would be no need to turn
the forklift and the load perpendicular to the track and impinge on the trail.
This option demonstrates another possible method of handling the small
proportion of LLC’s inbound material constituted by I-Joists.

8. Since LLC represented to the City (See Hamill Verified Statement,
Exhibit G, February 2002 memo) that it planned to put storage buildings on
the north side of the corridor, it is clear that LLC in reality uses, or plans to
use either the method used in paragraph 6 or paragraph 7 for larger pieces of
lumber and I-Joists, or some similar method. Again, Mr. Hamill’s claims to
the contrary appear contrived and in my expert opinion should be accorded
no weight.

Rail Capacity Sufficient to Accommodate Major Growth

9. The LLC property has the rail capacity to accommodate a large traffic
growth without requiring additional track. Examination of a survey
performed by Olsson Associates on December 29, 2003 indicates that the
main track between 22nd and 23rd Streets is 559 feet long. Allowing 100
feet not used at each end and at an average railcar length of 75 feet (a
conservatively high estimate representing centerbeam flatcars), seven
railcars could be spotted on the main line. Nine 60-foot boxcars or bulkhead
flatcars could be accommodated. The same survey indicates that the spur
track has a usable length of approximately 200 feet, which equates to two
75-foot or three 60-foot cars. Thus the rail capacity of area between 22nd
and 23rd Streets is between 9 and 12 cars. | do not mean to suggest that
LLC would ever need that many railcars at its facility. However, the facility
appears to have the existing capacity to handle 300 or more carloads per
year, regardless of the City of Lincoln’s proposed trail. There is additional
track available to LLC between 23 and 24™ Streets for unloading or storage
as well as main line storage capacity west of 22™ Street.

10. Even at far lesser number of cars spotted at one time, LLC could
increase its inbound rail shipments significantly using its existing plant. |




believe that two to three cars east of the spur switch and the same number
west could be handied efficiently or four to six cars total.

11. LLC's “Statement of Rail Cars” demonstrates its ability to
accommodate multiple cars. In 2002, there were nine occasions when two
cars were spotted at the same time and three such occurrences of three
cars. This represents 27 of the year’'s 56 total rail cars. Most were released
(unloaded) the same day, and never later than the day after placement. {Mr.
Hamill states at page one of his statement that “LLC’s average unload time
is well under 4 hours.”) At a rate of two cars per day, five days per week
and four weeks per month, 40 railcars could be handled per month. At three
cars per day, the monthly volume would be 60 railcars. This compares with
a February 2003 (the busiest month of that year) volume of 15 cars, roughly
one-fourth of demonstrated capacity, or annual volumes of 56 and 46 cars in
2002 and 2003, respectively. In short, rail use can increase significantly
using existing trackage.

LLC Obstruction of the Railroad Right-of-Way

12. LLC has obstructed the rail right-of-way far more significantly than
would the trail. In my Verified Statement of October 31, 2003, | point out
that poles, driveways and parking areas obstruct the right-of-way in many
locations, and that LLC leased to Textron the entire right-or-way width
except a 12-foot wide strip under the track over much of length of the
corridor. In its own “terminal area” between 22nd and 23rd Streets, LLC's
inference that the entire right-of-way width is needed for unloading is belied
by the configuration of LLC facilities just west of 23rd Street. There, a
storage rack is located approximately four feet north of the north rail of the
main track, restricting space available on the north side of the property. A
low storage shed occupies even more of the right-of-way directly north of
the storage racks. On the other side of the main track, the spur is 24.2 feet
south of the main track, and a storage building is immediately south of the
spur. Thus the open space between the south storage building and the north
material rack is estimated at less than forty feet, far less than the 100-foot
width of the entire right-of-way that Mr. Hamill implies is required. In
addition, Mr. Hamill has informed the City that he intends to move all his rail
facilities to the south to accommodate building on the north side of the right-
of-way where the trail would go. See Hamill Verified Statement Exhibit G.
Mr. Hamill’s claim that the trail would interfere with rail operations simply
cannot be credited, in my expert opinion.



Statements of John W. Gohmann and B. David Donoley

13. | also have been requested to review the Verified Statement of John
W. Gohmann, who represents he is President of Minnesota Commercial
Railway and a founder of Small Railroad Business Owners of America, and
Mr. B. David Donoley, who represents that he is president of Arkansas-
Oklahoma Railroad. | will focus my comments on the "operating concerns”
identified by Mr. Gohmann in his statement. Mr. Gohmann argues that a
right of way 50 to 100 feet wide is necessary to contain cars in the event of
a 10-mph deraiiment. The City of Lincoln's current proposal is to acquire the
northernmost 20 feet of a 100-foot right of way, leaving 80 feet in width for
rail purposes. Since the rail line in question here is only five blocks long and
is approached from a curve, it is not conceivable that rail traffic will be
proceeding at 10 mph. To the contrary, the speed necessarily here will range
from zero to about five mph maximum. {In my previous Verified Statement, |
noted that rail movements are made at a slow speed, about three to four
miles per hour according to Mr. Robert E. Miller of Omaha, Lincoln and
Beatrice Railway Company (OLB).) Moreover, LLC has implicitly recognized
minimal derailment concerns because it has leased out the bulk of the
corridor for non-rail purposes to a division of Textron, reserving only a few
feet on each side of centerline for rail purposes. Moreover, it must be
recognized that it is extremely common in this country for railroads to have
narrow corridors in urban areas -- rights of way 25 or 30 feet in width are
very common. Indeed, it is frequently the case that railroads are in city
streets, sharing use of the streets with motorized and non-motorized users,
especially for short, dead-end branch switching operations like that of
Lincoln Lumber Company. In short, while safety is obviously of concern, the
City of Lincoln's proposal meets all FRA safety standards, and does not
interfere with moving rail traffic into Lincoln Lumber.

14. Mr. Gohmann also discusses the possible need in the future for
sidetracks. In this case, this is a non-issue. First, it is my understanding that
the shortline railroad actually operating this line for LLC has ample sidetracks
for storage. Second, LLC entered into a long-term lease with Textron
whereby LLC essentially leased out the entire corridor for non-rail purposes,
reserving only a narrow portion of it for rail purposes. This implies lack of
need for sidetracks. Third, Textron has ceased its Lincoln operations, and
LLC now admits it is negotiating to buy out the Textron lease. Since the
Textron property is no longer in industrial use (it has been sold on one side
to University of Nebraska and on the other to a developer), there is no need
for sidetrack to serve any party other than Lincoln Lumber itself. | have
already shown that there is ample space for LLC to store cars if it wishes to
do so on existing track, even if its traffic more than tripled. There is also
space, compatible with Lincoln's proposed trail, for additional side track, to
accommodate traffic if expanded even as much as Lincoln Lumber projects
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for the year 2020. The fact that OLB has its own facilities nearby suggests
that Lincoln Lumber's small property is unlikely to be used for rail traffic
other than traffic unloading for Lincoln Lumber itself. Other users would
likely find paying one railroad (OLB) for rail movement much more economic
than two (OLB and LLC). Thus, there are very strong reasons to doubt that
rail traffic on LLC property will ever expand much beyond current levels.

15. Mr. Gohmann also expresses concern about trespassing on the active
right of way. The railroad corridor in this proceeding is bisected by several
City streets. Lincoln Lumber had leased the bulk of it to Textron for any
purpose, including parking, storage, and crossing by vehicles and
pedestrians. Any rail operations in such circumstances must take into
account the possibility of pedestrians or motorized vehicles crossing the
tracks. It is hard to see how the City's proposed trail would add to any
burden not already present. To the contrary, it is my understanding that City
of Lincoln plans to install a chain link fence between the trail and the rail
corridor. This indeed was the only significant safety measure requested by
OLB in my meeting with them. Moreover, Lincoln has now committed to
locating the trail on the northernmost 20 feet of the right of way between
23d Street and 19th Street.

16.  Mr. Gohmann also alludes to potential grade crossing protection
requirements. The line at issue in this proceeding is already crossed by
numerous City streets. The City has proposed to cross at an existing
crossing. After the City filed its petition, LLC represented it would not
oppose the trail from 22d to 19th Streets if City agreed to cross at 19th
Street and place the trail on the northernmost 20 feet of the right of way.
The City has agreed to those conditions. All these factors, plus the slow
speeds for a line of this sort, dispose of Mr. Gohmann's concerns here.

17. Mr. Donoley's verified statement reiterates but with less detail the
concerns expressed by Mr. Gohmann. Just as Mr. Gohmann's concerns are
misplaced here, so are those of Mr. Donoley. Mr. Donoley also expresses
concern about weed and brush control. Again, Lincoln Lumber leased the
bulk of the corridor to Textron; this seems an acknowledgement that weed
control is not a problem here. Based on my inspection of this entire line, | do
not see how it would be a concern. Lincoln Lumber can readily handle weed
control needs, regardless of a trail.

Conclusion

18.  No meaningful arguments were advanced that the trail would impact
rail service between 19th and 22nd Streets, where LLC leased to Textron
the entire right-or-way width except a 12-foot wide strip under the track




over much of length of the corridor. | find that there will be plenty of room
between 22nd and 23rd Streets to conduct rail service after the construction
of the trail, and to accommodate significant increases in LLC traffic, should
that come to pass. LLC's claims to the contrary are inconsistent with reality
and LLC’s prior claims and the conduct of its business. | have considered all
the other issues raised by LLC and based on my review of all filings to date,
site inspection and expertise, a trail located on the northern 20 feet of the
right of way with a crossing at 19th Street will not interfere with rail
operations and indeed will not interfere with such operations even if
expanded to the degree projected by Mr. Hamill in his Verified Statement.
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Before the Surface Transportation Board

City of Lincoln (NE)
Petition for a Declaratory Order

Finance Dkt. 34425
Rebuttal Verified Statement of Joel D. Pedersen

I, Joel D. Pedersen make this Verified Statement on behalf of the City of Lincoln
based on personal knowledge, expertise and reliable facts known to me and after
reading the Reply (including Mr. Hamill’s verified statement) filed by Lincoln
Lumber Company (LLC) in this proceeding.

1. Introduction. | am Joel D. Pedersen, Assistant City attorney for the City of
Lincoln, Nebraska. | have previously submitted a verified statement in this
proceeding and this statement is submitted in rebuttal as | have been asked to
address issues raised in LLC's reply. Shorthand references used in my previous
statement are adopted and used in the same manner in this statement.

2. Limitations on Alienation. LLC appears to argue in its reply that its property
cannot be used for non-rail purposes. If this were the case, LLC's lease to
Textron for non-rail purposes would appear to be invalid under Nebraska
Property laws. In fact, it appears from a review of the records that no such
restrictions exist. In my capacity as an attorney for the City, licensed in the State
of Nebraska (Bar # 18848), | have been requested to research the title to the
OFA Parcel. | have experience with land title issues and specifically with title
issues related to the purchase and acquisition of railroads for public purposes.
LLC appears in the chain of title by virtue of a quitclaim deed to the OFA Parcel
as described therein from the Union Pacific Railroad. It is my opinion that the
Missouri Pacific Railroad as predecessor in interest to the Union Pacific Railroad
acquired the OFA Parcel from private owners and that their ownership therein
does not derive from any grant of the government including any grant from the
United States for railroad purposes or otherwise. Since the records of the
Lancaster County Register of Deeds (Attached) show private property ownership
and deeds of acquisition without restriction to the Mo Pac RR within a privately
owned subdivision, my opinion is consistent with Nebraska Title standards and
other applicable property law used to determine ownership of property in the
State of Nebraska. Further, based upon my review of pertinent records, there
appears to be no restriction of record that would in any manner limit the sale or
use of the OFA Parcel for non rail purposes under applicable Nebraska property
law even though it is unclear how the railroad acquired title to that portion of the
OFA Parcel between 23rd and 24th streets.

3. Alternate Trail Routes. LLC appears to claim the trail can be located on
Lincoln Housing Authority (LHA) owned property for about 1/3 the distance
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between 22nd and 23rd streets. As a matter of law, that is not the case. It is my
opinion that the City does not have legal authority to condemn any portion of the
Lincoln Housing Authority's property adjoining the OFA Parcel. The Lincoln
Housing Authority (LHA) is a separate "body corporate and politic" under the
laws of the State of Nebraska and does have its own state granted ability to
acquire property by eminent domain. See Neb. Rev. Stat. §§ 71-1528 and
specifically 71-1528(4)(b) for the condemnation authority. Under applicable
Nebraska Law, the City cannot condemn another agency that possesses its own
eminent domain powers absent extraordinary circumstances that are not
applicable here. While the City is involved in the creation and membership of the
LHA board, Nebraska statutes provide the authority directly from the state. The
City's actions merely enable the separate and independent authority, and in no
sense does the City control or approve actions of the independent LHA board.
LHA has been consulted about a voluntary transfer, and although LHA supports
the trail, it indicates that the layout of its property makes loss of its parking
without an adequate remedy and | have no reason to question this after review of
the situation.

4. LLC's True Motive. Both LLC and their counsel have dedicated considerable
space in their reply to take exception to my conclusions in paragraph 8 of my
original statement. | here restate my conclusion. At the time | spoke with Mr.
McFarland, | had been anticipating a conversation with him about the substance
of the dispute, since it appeared Mr. Hamill was dead set against the trail simply
because it was a trail. | hoped that | could pursue the merits with Mr. McFarland
rather than the "no trail* and NIMBY scenarios. Not only did Mr. McFarland in an
abrupt manner decline any substantive discussion, he (as stated before)
dismissively informed me that his client would not agree to any amount of
compensation or condition which would allow a trail and that any trail use
whatsoever was unacceptable. Mr. Hamill's OFA and much of LLC's reply
memorandum is dedicated to opposing any trail. At one point Mr. Hamill states: "l
really believed and still do that if we operate an honest and good faith railroad
business like we are trying to do, the Surface Transportation Board would not
allow our railroad land to be taken away and used for a trail." Hamill V.S. Page
10 para 5. All of the protestations aside, LLC has in fact asserted its previous
OFA as an irrefutable prohibition to the City's proposed trail under any and all
circumstances.

5. Rail Use of the OFA parcel. Since the City is willing to use an adjacent alley
for the trail in order to avoid going though the middle of adjacent LLC property on
the block from 23rd to 24th, the bone of contention continues around the use of
the northernmost 20' of the OFA parcel between 22nd to 23rd street. (the North
20" This section appears from related pictures to be used almost exclusively to
store lumber and materials. | have submitted aerial photos of the area historically
showing uses similar to what was found in pictures submitted with Mr.
Schuchmans report from 2002, 1997 and 1990. The City had suggested co-
locating the storm sewer with the trail on the North 20'. It was about this time, Mr.
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Hamill indicated his long term plans were to build buildings there. In fact, the
Exhibit G to Hamill's verified statement confirms that LLC "verbally told the
planning dept., building and safety dept. and public works that our long term
plans were to move the RR tracks to the south side of the [OFA Parcel] land and
then build several buildings on this land [the north 20'] to house building
material."

6. Other Discovery Exhibits. Attached hereto is a copy of documents
submitted in response to discovery requests marked as “Pedersen #15” and
consisting of 7 pages of “Statement of Rail Cars.” The exhibit was produced to
me by Mr. Don Hamill in person on December 30, 2003.

7. Local Project with Local Concerns. LLC makes some effort to broaden the
import and impact of this proceeding by alleging essentially that the City is a front
for "trails people™ and national trails organizations. This project involves both a
needed storm sewer and a vital trail connection pertaining to the public business
of the City of Lincoln. These projects are of long standing importance to the City
of Lincoln. All of the interests are focal and have been from the beginning. The
NITU filed by the UP in 1997 instigated the trail portion of this proceeding, and
the City has purchased the railroad right of way on both sides of the OFA parcel
for trail purposes. | personally contacted Mr. Montange and initiated his
representation of the City in this matter. All costs of this proceeding are being
paid by the City of Lincoln and to my knowledge, the Rails to Trails Conservancy
had nothing to do with this proceeding or with the routing of the trail, or with
evaluation of routing of the trail.

Pursuant to 28 U.S.C. section 1746, | declare under penalty of perjury

4-7'[ the foregc;ZZifji;orrect

| D. Pedersen

Dated: £~ D¢ -200%

Before me witnessed:

N  GENERAL NOTARY-State of Nebraska
o o~ SUSAN K BunGAsou ,

_Motary Public  Jt-od b Dec. 17, 2007
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Before the Surface Transportation Board

City of Lincoln (NE)
Petition for a Declaratory Order

S S "

Finance Dkt. 34425
Rebuttal Verified Statement of Terry Genrich

I, Terry Genrich, make this Rebuttal Statement on behalf of the City of Lincoln
based upon my personal knowledge, expertise, and reliable facts known to me,
and after reading the Reply (including Mr. Hamill's Verified Statement) filed by
Lincoln Lumber Company (LLC) in this proceeding.

1. LLC's conspiracy theory. LLC implies in its Reply that this proceeding is
some sort of conspiracy instigated by Rails to Trails Conservancy (RTC). RTC
has not been asked and in fact has not been part of this project at all. Thisis a
City of Lincoln project. It is supported by City transportation, park,
environmental, engineering, and other officials, and by a local trail organization
called the Great Plains Trails Network, which has provided financial assistance
for acquisition of the rail line to the east of 24th Street, as well as assistance for
construction.

2. Alternative routes. Until the filing of its Reply, LLC has discussed with the
City primarily the option of no trail, but from time to time has suggested diversion
of the trail to north to "Y" Street. After careful consideration, we have determined
that this alternative is unsafe, and that it would cause many users to avoid the
trail entirely. Additionally, a purpose of the trail is to encourage bicycle
commuting and to relieve congestion on streets. This purpose would likewise be
defeated. In any event, we are trying to get bicyclists off "Y" Street, not
encourage them to get on it. We understand that LLC has abandoned
advocating the "Y" Street alternative. In its Reply, LLC now advocates a
diversion of the trail at 24th Street south to "W" Street. Indeed, this appears to
be the main alternative advocated in Exhibit T to Mr. Hamill's Verified Statement.
We have also evaluated this alternative. Here are some key issues: (a) The
proximity of many buildings, including houses, to the edge of the street would
mean that trail users would have to use the street (again defeating the purpose of
the trail to get bicycle commuters off the streets) or the entire front yards of many
residences in some cases up to the door stoops would have to be taken. (b)
Due to location of structures, any off-street trail would have to be on the south
side of "W" Street, meaning the street would have to be crossed twice. Due to a
steep grade between 22™ and 23" streets, a retaining wall at least 5 feet high
would have to be constructed. The most realistic place to cross back to the north
would be 22d Street. But at that location the trail would have to narrow to six feet
to provide enough clearance between the street and a steel beam holding up a
pedestrian overpass that is adjacent to a nearby building. This would pose




maintenance problems in the winter (snow clearance issues) and in any event
would not meet applicable design standards published by ASHTO. We are
generally concerned about the number of entrance doors on this route as well,
creating a blind hazard. | have attempted only to summarize our concerns. The
point is that we have carefully considered all alternatives for some years,
including the "W" Street corridor option. (c) At various times, including during
the course of this proceeding, Mr. Hamill has also suggested that the City locate
its trail on the parking lot of the Lincoln Housing Authority (LHA) property on the
north side of LLC's property at 23d Street. LHA is a separate entity from City of
Lincoln. LHA supports the trail, but by law must provide parking for its residents,
and has no land for that purpose should the trail go through the parking lot. Itis
no answer to say that LHA might be able to acquire more land for parking,
because the configuration of its building renders such parking undesirable
especially for handicapped users and families. In any event, the trail would still
have to be located on the LLC railroad corridor for most of the distance beyond
the LHA property. (d) The point is that we have evaluated all alternatives. In our
evaluation, we have sought to maximize safety, minimize impacts on all adjacent
landowners, and yet create a trail which will be attractive and safe for bicycle and
pedestrian commuters. Itis our conclusion after careful study that the route
employing the LLC property is clearly the best option. At some compromise to
trail attractiveness, we have routed it along an alley on the north side of LLC's
property from 23d to 24th Street, thus avoiding any bifurcation of LLC's property.
We have agreed to place the trail on the northernmost 20 feet of the remainder
of the corridor, as requested by LLC. This will keep trail users at least 30 feet
from centerline, and given the slow speeds characterizing the infrequent use of
this rail corridor, will more than protect against any derailment hazards. We
have agreed to cross at 19th Street (an existing street crossing), ensuring there
is no additional crossing, as requested by LLC. We have agreed to install a
fence between the trail and the LLC property to minimize any possibility the trail
will lead to trespass. We do not evaluate any other alternative as offering a
solution nearly as safe, or nearly as effective, other than to place the trail on the
rail corridor between 23d and 24th Street as well.

3. Mr. Hamill's claimed rail needs. Mr. Hamill's company, LLC, in the past has
represented to the City that it wishes to construct storage buildings on the north
side of the rail corridor, and even move all rail facilities to the south side. LLC
has employed the north side of the rail corridor for outdoor storage of
dimensional lumber. LLC has not employed the north side for any rail purpose,
as explained in the initial Verified Statement of City's outside rail expert, Mr.
Schuchmann. One of the reasons we project locating our trail on the north side,
in addition to being asked to be on the north side by Mr. Hamill, is that Mr. Hamill
previously had consistently used that property only for storage and had
represented he intended to continue to do so. In response to our Petition, he has
now moved the stored lumber out (on or about December 19) and then stage-
managed some photographs purporting to show that he needs that area to
unload lengthy I-joists if they are delivered in centerbeam rail cars. Yet Mr.




Hamill's discovery response to Lincoln's discovery shows that he receives, at
most, one carload per year containing I-joists, and our rail expert (Mr.
Schuchmann) has indicated that there are numerous other means to unload the
l-joists. Mr. Hamill's past actions and representations belie his new claims of
need, which should be discounted. The situation is similar to claims that Mr.
Hamill now wishes to construct a rail terminal. Since he is served by a shortline
(OL&B) with plenty of terminal space of its own, the notion of a competitive
terminal served by a shortline with its own adjacent terminal is shallow at best.
But in any event, our outside rail expert has indicated that there is plenty of
space to accommodate all the expansion forecast by LLC, regardless of the
City's proposed trail. Mr. Hamill also now speaks of a rail spur on the north,
inconsistent with his representations to the City in the past. As our outside rail
expert (Mr. Schuchmann) indicates in his Rebuttal Verified Statement, there is
ample track already for expansions proposed by Mr. Hamill. | must also caution
this Board that Mr. Hamill has consistently represented to the City that he is
opposed to any trail, and that his action in acquiring the rail corridor was to thwart
a trail adjacent to his lumber yard. His ever changing concerns and ambiguous
future plans are forever morphing into whatever he apparently feels may excuse
his anti-trail sentiment before whatever tribunal or group he is at that time making
his presentation. We are prepared to address any reasonable concern which Mr.
Hamill presents, and believe that we have done so. As already indicated, we
have minimized use of any of his property. However, we simply do not see any
rail purpose that is reasonably served by blocking the City from acquisition of the
northernmost 20 feet of the rail corridor from 19th to 23d Street (or, for that
matter 19th Street to 24th Street since LLC does not appear to use the rail
corridor between 23d Street and 24th Street for rail purposes at all). Since the
trail project has been and remains a key priority of the City of Lincoln for safety
and transportation purposes, we are duty bound to pursue acquisition of this
property as in the best interests of the public.

4. Width of corridor. Mr. Hamill (LLC) refused entry for completion of a survey.
Once LLC finally permitted entry for a survey (after forcing Lincoln to file a
motion with this Board for an Order permitting entry), Lincoln has determined that
the corridor is 100 feet wide. This has no impact on the merits of our Petition,
other than to establish that there is ample space in the property to accommodate
our trail as proposed without interference with bona fide rail needs of LLC. This
conclusion is supported by the Rebuttal Verified Statement of Mr. Schuchmann,
our outside rail operations expert.

5. Other considerations. Mr. Hamill in his verified statement makes other
claims and representations, frequently based on hearsay. Insofar as Mr. Hamill
attacks the trail or the trail planning, we had understood that the chief issue on
whether STB should assert jurisdiction here to prevent the trail was whether
there was a bona fide rail need for the property (i.e., whether the acquisition
sought by the City would interfere with LLC common carrier obligations). The
answer to that question is most certainly that the acquisition would not so




interfere. In any event, the trail is an important transportation and commuting
facility for the City of Lincoln. Any suggestion by LLC or Mr. Hamill to the
contrary is wrong. The City otherwise questions the relevancy of Mr. Hamill's
claims. In particular, they are either (a) wrong, (b) fully considered and
addressed in our trail plans, or (c) otherwise irrelevant.

Pursuant to 28 USC 1746, | declare under penalty of perjury that the foregoing is

true and correct.

e G 4

Terry Genrifh

Dated: [~ o 4

Before me witnessed:

@ GENERAL MOTARY-State of Mebraska
CHRISTINA WALKINSH,
2 My Comm, Engugusﬂ,ZOO‘:w
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Before the Surface Transportation Board

City of Lincoln (NE)
Petition for a Declaratory Order

R

Finance Dkt. 34425

Verified Statement of Surveyor Daniel A. Thomson

I, Daniel A. Thomson make this Verified Statement on behalf of the City of
Lincoln in the above captioned proceeding based on personal knowledge and
reliable facts reported to me.

1. Introduction. | am Daniel A. Thomson, and the City of Lincoln, through my
employer Olsson Associates, employed me to complete a survey of real
property consisting of a portion of the former Missouri Pacific Right of Way

in the north half of Section 24 Township 10 Range 6 E of the 6th Principal
Meridian in Lincoln, Lancaster County, Nebraska (Survey Site) in connection
with the above proceeding. | am a Registered Land Surveyor licensed in the
State of Nebraska. | have attached my resume of qualifications and
experience for reference.

2. Survey of the Property. In connection with my assignment | did enter the
Survey Site on December 19, 2003 and completed the necessary measurements
and observations on December 26, 2003.

3. Exhibits. The survey records titled Railroad Track Exhibit, Husker Link Trail,
Lincoln, NE and Property Exhibit, Husker Link Trail, Lincoln NE Dated December
29, 2003 are hereby submitted as official survey records under my seal as
povided thereon under the laws of the State of Nebraska.

Pursuant to 28 U.S.C. section 1746, | declare under penalty of perjury
that the foregoing is true and correct.

<

& 7. C/"ﬂd‘z/
Daniel A. Thomson

Dated: Do ©k, 2004

Before me witnessed: .

(f>/a%m J<@%4 Co

Nlotary Public

g GENERAL NOTARY-State of Nebraska
SUSAN K. BURGA
My Comm. Exp. Deg. 17,3:30';
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Before the Surface Transportation Board
City of Lincoln -- Petition for Declaratory Order
Finance Docket No. 34425

Verified Statement of Beverly Ann Fleming
Manager of Planning and Development,
Lincoln Housing Authority

1. My name is Beverly Ann Fleming and I am Manager of the Planning and Development
Department of The Housing Authority of the City of Lincoln (LHA). I have served in this
capacity for eight years.

2. The LHA is a "body corporate and politic" under the law of the State of Nebraska, Although
the five members comprising the governing board of are appointed by the Mayor, LHA is legally
independent of the City of Lincoln. LHA has an independent power of eminent domain, such
that LHA can condemn property. However, we have been advised by counsel that under the law
of the State of Nebraska, LHA's property cannot be condemned by the City of Lincoln.

3. LHA's mission is to provide affordable housing to residents of Lincoln, Nebraska. One of the
major ways we fulfill that mission is by owning and/or managing more than 1300 units of rental
housing. In particular, we own and manage an apartment complex, commonly known as
Northwood Terrace Apartments, located at the intersection of “Y™ and N. 23 Streets as reflected
on the site vicinity plan attached as Exhibit “A” and incorporated by this reference, which abuts
the north side of the former Missouri Pacific Railroad corridor, directly across from property
owned by Lincoln Lumber Company (LLC) at 23d Street. This complex consists of a total of 78
one, two and three bedroom apartments and a childcare center open to the general public.

4. Thave been LHA's point of contact with representatives of the City of Lincoln in connection
with the location of the Husker Link Trail project. Terry Genrich (on behalf of the City of
Lincoln) has spoke directly with Larry Potratz (LHA's Executive Director) and myself concerning
the possibility of locating the Husker Link Trail on the southern 8 to 16 feet of LHA's property,
immediately abutting the north side of the old railroad corridor at 23rd Street.

5. LHA informed the City of Lincoln that LHA strongly supports the Husker Link Trail in a
letter dated October 2, 2002. We believe a contiguous off-street bieycle commuting trail would
be a major safety enhancement for pedestrians and bicyclists, including our low-income tenants.
However, LHA unfortunately cannot sell to the City a parcel of land on which the trail could be
located. As we have explained to the City, the trail would necessarily go through the parking

lot serving our apartment buildings. We have carefully evaluated that impact and have found that
we would lose 30 parking spaces. Since the number of spaces currently available (96) is

CITY ATTORNEY OF LINCOLN 402 441 8812 P.B2/G5
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significantly less than the minimum necessary to meet current city building code regulations if
the apartments were new construction (136.5 spaces), we could not agree to this loss unless
substitute parking were available. There is no convenient, substitute parking available without
the removal of most of the complex’s open space and & maintenance building. A major portion
of that open space is occupied by two playgrounds, one for exclusive use by the child care center
and the other for general use by residents. Many Northwood Terrace units are leased to small
families with children; loss of the playground or open space would have a negative impact on our
ability to lease these units.

The only adjacent location (other than the railroad right of way) with potential space available for
parking is on the west side of our property. That property is not owned by LHA or the City.
Even if the City or LHA were to acquire the property, it would not be convenient parking for
LHA's tenants and thus would affect LHA's ability to lease units, because the apartment building
nearest this property is oriented to the east. There are no entrances to the building on the west
elevation; entrances to each unit are on the east side of the building. Reorientating the entrance
to each unit to the west elevation and reconfiguring the interiors so that the entrance would be
located in the living room and not a bedroom would be cost prohibitive and possibly not
techmically feasible. Thus, although we strongly support the trail, we have no practicable means
to reconfigure our property to make a trail corridor available. We have thus declined to sell
property voluntarily to the City of Lincoln for a trail, as we effectively have no property available
for sale.

6. We understand that Lincoln Lumber Company advocates that a trail be located upon LHA
property. On November 20, 2002, I provided Don Hamill, President of Lincoln Lumber, with a
letter addressed to Lynn Johnson, Director of the City of Lincoln Parks and Recreation
Department, outlining our inability to agree to such a proposal.

Pursuant to 28 U.S.C. section 1746, I declare under penalty of perjury that the foregoing is true
and correct.

~

L

Execut % (ﬂ, 2004

State of Nebraska )
) ss.
County of Lancaster )

The foregoing Affidavit was subscribed and swormn before me this Sixth day of
GENERAL NOTARY - State of Nobraska

THOMAS ©, HUSTON i
My Comm. Exp. Dec. 17, 2008 Notary Public
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January 5, 2004

Donald L. Hamill, President
Lincoln Lumber Company
CONSERVANCY P-O.Box 30373

Station A

Lincoln, NE 68503

Re: City of Lincoln — Petition for Declaratory Order, STB Finance
Docket No. 34425

Dear Mr. Hamill:

Rails-to-Trails Conservancy (“RTC”) has recently learned of the above-
referenced petition brought by the City of Lincoln, Nebraska, concerning a
railroad right-of-way in Lincoln over which Lincoln Lumber Company (“LLC")
provides rail service. In particular, we were surprised to see, in the “partial
opposition” filed by LLC to the City’s petition, the representation concerning
the petition that “there is little doubt that the national trails organization is in
back of it.” This statement presumably refers to RTC, which is the only
“national trails organization” dedicated to creating a nationwide network of
trails from former rail lines and connecting corridors.

Let me assure that there was no communication or coordination between
the City of Lincoln and RTC in the filing of this petition. RTC’s staff routinely
monitors proceedings before the Surface Transportation Board (“STB”) that
concern possible rails-to-trails (or rails-with-trails) efforts, which is how RTC
first learned of the City of Lincoln’s petition, and LLC’s reply.

Nonetheless, having now become aware of this proceeding, 1 would like
to take this opportunity to address your concerns about the safety of locating a
trail adjacent 1o an active rail line, and to express our support for the City’s
petition. RTC has made an extensive study of “rails-with-trails.” the findings of
which are documented in our publication entitled “Rails-with-Trails: Design,

e M anagement and Operating Characteristics of 61 Trails Along Active
1100 Seventeenth Street, NW

10th Fioor Railroads.” This report has found that. “despite fears that rails-with-trails
Washingion, DC 2003  €XPOSse users o greater danger by their proximity to active rail lines, rails-with-
202-331-9696 trails appear to be just as safe as other trails,” including trails that are as close as

Fax: 202-331-968C
www.railtrails.org

two feet to an active rail line.

Member of 49

With Field Offices in California,

Floridz. Michigan. Ohic

Fennsyivamia & & Northeas: 1996 Recipient of Presidential Award

Regional Oftice for Sustainabie Development Earth Share..

100% Kecvcied Pape:




Trails are a wonderful addition to any community or neighborhood. I
suspect you’ll find when this one in Lincoln is complete, your own employees
will be among its most frequent users. If there is anything I can do to help you
better understand this issue or if you would like a copy of “Rails-with-Trails,”
please let me know. In my hometown of Alexandria, Va., just a few blocks
from my house, the Mt. Vemon Bike Trail shares a corridor with the rail line
supplying coal to our local power station. It works very well.

Very truly yours,

Marianne Fowler, Sr. Vice President of Programs

P.S. As a courtesy to the city of Lincoln, I'm copying Mr. Montange on this
correspondence.

cc: Charles Montange, Esq.




Certificate of Service

I hereby certify that copies of the foregoing Reply and
Appendices were served Ry US Mail, postage pre-paid, first class
or equivalent, this th day of January 2004, upon the
following representatives of parties or commenters:

Thomas McFarland, Esqg.
208 8. LaSalle St., Suite 1890
Chicago, IL 61604 (for LLC)

Daniel LaKemper, Esqg.
P.0O. Box 185

Morton, IL 61550 (for Ark-Okla. RR~ %lL —
L 7%%/\
— / -

Charles H. Montange/
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