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The Honorable Vernon A. Williams Bt e s ANAGERENT
Secretary ?

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re:  STB Docket No. 42070, Duke Energy Corporation v. CSX
Transportation, Inc.

Dear Secretary Williams:

Enclosed for filing on behalf of CSX Transportation, Inc. in the above-referenced
proceeding are a signed original and ten (10) copies of Defendant CSX Transportation, Inc.’s
Petition for Leave to Correct the Record (“Petition”). Also enclosed are fifteen (15) CD ROMs
containing electronic workpapers, and two (2) floppy disks containing electronic versions of the
Petition.

Please acknowledge receipt of this submission for filing by date-stamping the
enclosed duplicate paper copy and returning it to our messenger.

If you have any questions concerning this filing, please contact one of the
undersigned. Thank you for your attention to this matter.

i
a - O\
Terence M. Hynes
Paul A. Hemmersbaugh

Enclosures

cc: Counsel for Complainant (w/encls.)
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SURFACE TRANSPORTATION BOARD

DUKE ENERGY CORPORATION,

Complainant,
V.

CSX TRANSPORTATION, INC,,

Defendant.
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DEFENDANT CSX TRANSPORTATION, INC.’S
PETITION FOR LEAVE TO CORRECT THE RECORD

Peter J. Shudtz

CSX Corporation

1331 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 783-8124

Ellen M. Fitzsimmons
Paul R. Hitchcock

Gilbert L. Feltel, Jr.

CSX Transportation, Inc.
500 Water Street
Jacksonville, Florida 32202
(904) 359-3100

R. Eden Martin

G. Paul Moates

Terence M. Hynes

Ronald S. Flagg

Paul A. Hemmersbaugh

Sidley Austin Brown & Wood LLP
1501 K Street, N.W.

Washington, D.C. 20005

(202) 736-8000

(202 736-8711 (fax)

Counsel for Defendant CSX Transportation, Inc.

DATED: December 8, 2003



BEFORE THE
SURFACE TRANSPORTATION BOARD

DUKE ENERGY CORPORATION,

Complainant,
V. STB Docket No. 42070

CSX TRANSPORTATION, INC.,

Defendant.
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DEFENDANT CSX TRANSPORTATION, INC.’S
PETITION FOR LEAVE TO CORRECT THE RECORD

Pursuant to 49 C.F.R. §§ 1104.11, 1115.4, 1117.1, and other applicable authority,
Defendant CSX Transportation, Inc. (“CSXT”) respectfully submits this Petition for Leave to
Correct the Record in the above-referenced proceeding. CSXT seeks leave to correct the record
by making technical adjustments to its Reply evidence in order to correct an inadvertent

computational error in that evidence.

BACKGROUND

CSXT filed its Reply Evidence in this matter on September 20, 2002. Fourteen
months later, Complainant Duke Energy Corporation (“Duke”) identified certain errors in the

Decision the Board issued in Duke Energy Corp. v. Norfolk Southern Railway Company, STB

Doc. No. 42070. See id., Duke Energy Petition to Correct Technical Errors (November 18,
2003). When CSXT learned of the technical and computational errors alleged in the case Duke
brought against NS, it immediately directed its counsel and consultants to review the evidence

filed on behalf of CSXT in this case brought by Duke Energy, to determine if CSXT’s evidence



contained any heretofore undiscovered, inadvertent errors. See Letter from G. Paul Moates to

Secretary Vernon A. Williams (Nov. 26, 2003).

As a result of that review, CSXT has determined that the evidence filed on its

behalf contained an error that is similar to one of those alleged in the Duke Energy v. NS

proceeding. Specifically, CSXT’s Reply evidence inadvertently overstated road property
investment costs as a result of the use on an incorrect formula for calculation of SARR bridge
abutment costs. The use of that incorrect formula resulted in a doubling of the investment costs
for bridge abutments for the hypothetical stand-alone Appalachia and Carolina Western Railroad
(“ACW?), and an overall overstatement of ACW investment costs by approximately $203.8
million. CSXT therefore asks the Board for leave to correct the record to eliminate this
inadvertent computational error in CSXT’s evidence, by substituting three revised tables (CSXT
REVISED Reply Tables I1I-F-1, III-H-1 and III-H-2; copies are attached) and supporting

exhibits and workpapers for those CSXT submitted with its Reply evidence

DISCUSSION

CSXT regrets this unintentional error, and further regrets that the error was not
detected until after the initial close of the record in this matter. Now that CSXT has identified
this significant investment cost error, however, it believes it is important that the record in this
proceeding be corrected promptly, to eliminate this clear computational error. Therefore, CSXT
petitions the Board to allow CSXT to correct what is essentially a clerical error in the road

property investment cost evidence CSXT submitted in its Reply, and to make the adjustments to




CSXT’s SAC Discounted Cash Flow evidence that necessarily flow from the correction to its

road property investment evidence.'

The Board may grant a party leave to amend a document or evidence that party
has previously filed with the Board. See 49 C.F.R. §§ 1104.11, 1117.1. When the Board is
advised of a “material error, new evidence, or substantially changed circumstances” after the
close of the record in a proceeding, it may re-open the record for the narrow purpose of making

appropriate corrections or adjustments. See, e.g., Decision Arizona Public Service Co. v.

Burlington Northern and Santa Fe Railway Co., STB Docket No. 41185 (served May 12, 2003)

(citing 49 U.S.C. § 722(c); 49 C.F.R. § 1115.4) (re-opening the record six years after the Board
issued its maximum rate reasonableness decision). In the present case, the Board has already re-

opened the record for another purpose, and (unlike Arizona Public Service) the Board has not yet

issued a decision on the merits in this proceeding. Therefore, concerns about administrative

finality are not nearly as strong here as in Arizona Public Service and other cases in which a

party seeks to re-open a proceeding after the Board has issued its final decision. In this instance,
any such concerns are far outweighed by the interests of the Board, the parties, and the public in
having this proceeding adjudicated and decided based on an accurate record that is free from

known computational errors.

The error correction CSXT requests would reduce the overall bridge abutment

costs for the ACW by $164.8 million. See CSXT REVISED Reply Table III-F-1 (copy

! CSXT notes that the Board has already reopened the record in this case for the limited purpose
of allowing the parties to file additional evidence regarding the costs and revenues attributable to
re-routed crossover traffic. See Decision, Duke Energy v. CSXT, STB Docket No. 42070
(served Oct. 14, 2003). Because that supplemental evidence will be filed next January, and the
Board’s decision is scheduled to be issued in February 2004, granting this Petition should not
delay the Board’s decision or prejudice Complainant Duke.




attached). Flowing those cost reductions through CSXT’s construction cost spreadsheet (thereby
eliminating construction cost additives including contingencies and engineering costs) results in
an overall reduction in ACW road property investment costs by $203.8 million. Compare CSXT
REVISED Reply Table III-F-1 with CSXT Reply Table III-F-1. ACW revenues are not affected
by the bridge abutment cost error. The net change to CSXT’s 20-year discounted cash flow
analysis would be to reduce the net cumulative excess of ACW costs over its revenues by
approximately $198.6 million, from $4.553 billion to $4.355 billion. Compare CSXT REVISED
Reply Tables I1I-H-1, CSXT REVISED Exhibit III-H-1 with CSXT Reply Exhibit 11I-H-1.2
While thes are significant adjustments, they do not change the fundamental conclusion of
CSXT’s SAC presentation: ACW costs would exceed its revenues by a large margin. Therefore,
if the Board makes the adjustment CSXT requests in this Petition, the overall conclusion of
CSXT’s SAC analysis remains unchanged — the challenged rates are reasonable, and no rate

reduction is appropriate.

Correcting the record as CSXT requests in this Petition would not prejudice
Complainant Duke. Indeed, this correction, if accepted by the Board, would benefit Duke by
reducing the road property investment costs in CSXT’s SAC presentation by $203.8 million;
reducing by approximately $19.5 million the excess of SARR costs over revenues in the first

year; and reducing the net cumulative present value of the excess of SARR costs over revenues

? CSXT also submitted with its Reply evidence alternative DCF runs for the ACW that
eliminated certain re-routed traffic that CSXT argued was inappropriate. CSXT’s treatment of
re-routes in its Reply may be rendered moot by the supplemental evidence it will submit on
January 5, 2004 in response to the Board’s October 14 Decision. For the sake of completeness,
however, CSXT submits with this Petition a revised exhibit that corrects the bridge abutment
investment error in that second DCF. The $198.6 million investment cost difference reduces the
net excess of ACW costs over revenues (in CSXT’s elimination of reroutes scenario) from
$4.641 billion to $4.443 billion. Compare CSXT Reply Exhibit-I1I-H-2 with CSXT REVISED
Exhibit-11I-H-2 (Corrected) filed herewith.



by $201.3 million. See CSXT REVISED Reply Tables III-F-1, IT1I-H-1, 11I-H-2; CSXT
REVISED Exhibits I1I-H-1 and III-H-2. Because CSXT’s Petition seeks only to correct a
technical error and does not otherwise seek to revise its evidence or arguments in any way,

CSXT does not expect that Duke will oppose this Petition.

Reopening and correcting the record now, before the Board issues a decision in
this proceeding, is far preferable to attempting to adjust the record, and perhaps the Board’s
decision, after it issues the decision. If the Board grants this motion, and makes the corrections
CSXT requests, it will eliminate an undisputed error, and the record upon which the Board will
base its overall maximum rate reasonableness decision will include the road property investment
numbers and computations that CSXT intended to submit in its Reply. Both as a technical
matter and as a matter of good public policy, administrative efficiency, and fairness to Duke,
CSXT believes it is appropriate for the Board to grant CSXT’s petition and correct CSXT’s
evidence. CSXT provides with this submission all of the data and information the Board needs to
make the relatively straightforward adjustment to CSXT’s Reply evidence necessary to eliminate

the bridge abutment error.




CONCLUSION

CSXT respectfully requests that the Board grant its Petition for Leave to Correct

the Record, and that the Board make the corrections and adjustments to the record that CSXT’s

requests in this Petition.

Peter J. Shudtz
CSX Corporation

1331 Pennsylvania Avenue, N.W.

Washington, D.C. 20004
(202) 783-8124

Ellen M. Fitzsimmons
Paul R. Hitchcock

Gilbert L. Feltel, Jr.

CSX Transportation, Inc.
500 Water Street
Jacksonville, Florida 32202
(904) 359-3100

Respectfully Submitted,

R. Eden Martin
G. Paul Moates
Terence M. Hynes

Ronald S. Flagg

Paul A. Hemmersbaugh

Sidley Austin Brown & Wood LLP
1501 K Street, N.W.

Washington, D.C. 20005

(202) 736-8000

(202 736-8711 (fax)

Counsel for Defendant CSX Transportation, Inc.

DATED: December 8, 2003
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CSXT REVISED Table HI-F-1:

Corrected Summary of CSXT’s Estimate of Road Property Investment-

for Appalachia & Carolina Western Railroad
Versus Complainant’s Estimate at 1Q 2002 Levels

($ Millions)
Corrected
CSXT Reply  CSXT Reply Duke Corrected
Item 2002 Amount 2002 Amount 2002 Amount Difference
1.Land o ~ $1010 $101.0] $2830 $72.7]
2. Earthwork - 1,699.7 169974715, 1,228.2)
3.Culverts 475 47.5; 29.2° 182
4. Track (Ballast, Ties, Rail, Turnouts, OTM, Track Laying Costs) _i 943.3 943.3: ~639.7: 303.6
5. Tunnels o | 482.0 482.0! 313.7 168.4
6.Bridges | 486.4 32160 1763 145.3
7. Signal, Communications and Other Equipment 205.1 205.1 46.6 158.5
8. Building and Facilities - 21.2 212 93! 1.9
9. Other - 67.1 671 72 60.0
110, Subtotal B ] $4,053.4 $3,888.6 $1,721.8 $2,166.8
11 Mobilization B 936 925 110 81.5
12. Engineering B 531.5] 510.1 115.2] 395.0
13. Contingency 395.2 378.8 135.5] 243.3}
14. Other 0.05 005 0.05 0.00
i i
15, Total Road Property Investment Costs $5,073.91 $4,870.1 $1,983.5: $2,886.6]
16. Additional CSXT Costs for Route South of Spartanburg R 2339 2339 0 $23.4
{17, Total ACW Investment Costs f $5,097.3 $4,893 4/ $1,983.5 $2,910.0




EXHIBIT 2




CSXT REVISED Table III-H-1:
Corrected Summary of Stand-Alone Cost Results - ACW
(All Figures in Millions of Dollars)

Stand Alone
Year Revenue Cost Difference
2002 $453.0 $878.2 ($425.2)
2003 487.7 893.1 (405.3)
2004 503.7 920.4 (416.6)
2005 478.9 930.5 (451.6)
2006 465.1 951.3 (486.2)
2007 478.9 975.5 (496.6)
2008 484 .4 999.2 (514.8)
2009 483.7 1,019.3 (535.6)
2010 482.4 1,041.3 (558.9)
2011 525.3 1,025.6 (500.3)
2012 529.6 1,051.0 (521.4)
2013 523.6 1,071.6 (548.0)
2014 526.9 1,096.9 (570.0)
2015 532.1 1,124.1 (592.0)
2016 537.7 1,153.7 (615.9)
2017 536.7 1,179.9 (643.3)
2018 533.5 1,203.6 (670.1)
2019 542.5 1,235.9 (693.4)
2020 549.2 1,266.1 (716.9)
2021 554.2 1,297.1 (743.0)




CSXT REVISED Table HI-H-2:
Corrected DCF Results for ACW
After Eliminating Unacceptable Re-Routes
(All Figures in Millions of Dollars)

Stand Alone
Year Revenue Cost Difference
2002 $432.3 $867.7 ($435.4)
2003 466.1 882.4 (416.3)
2004 481.2 908.9 427.7)
2005 457.9 920.1 (462.2)
2006 445.6 942.3 (496.7)
2007 458.9 966.0 (507.1)
2008 464.1 989.2 (525.1)
2009 463.6 1,009.4 (545.7)
2010 462.5 1,031.4 (568.9)
2011 503.3 1,013.8 (510.5)
2012 507.7 1,039.2 (531.5)
2013 502.1 1,060.0 (557.8)
2014 505.5 1,085.3 (579.7)
2015 510.6 1,112.2 (601.5)
2016 516.2 1,141.5 (625.3)
2017 515.4 1,167.7 (652.3)
2018 512.4 1,191.3 (678.8)
2019 521.2 1,223.1 (701.9)
2020 527.8 1,253.1 (725.2)
2021 532.7 1,283.8 (751.1)




EXHIBIT 3
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CERTIFICATE OF SERVICE

I hereby certify that, on this 8" day of December, 2003, I served the foregoing
“Defendant CSX Transportation, Inc.’s Petition for Leave to Correct the Record” by causing five

(5) copies thereof to be delivered, via hand delivery, to:

William L. Slover

Donald G. Avery

Robert D. Rosenberg
Christopher A. Mills

Andrew B. Kolesar II1

Karen H. Herren

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Gabriel S. Meyer
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