CHARLES H. MONTANGE
ATTORNEY AT LAW )
426 NW 162ND STREET .
SEATTLE, WASHINGTON 98177 o

(206) 546-1936
FAX: (206) 546-3739

5 November 2003

Hon. Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, NW

Washington, D.C. 20423-0001

Re: City of Lincoln -- Petition for a IEMIERED:tory
Order, F.D. 34425
fee waiver applicable

Dear Mr. Williams:

Enclosed for filing please find an original and ten copies
of a Petition for a Declaratory Order on behalf of City of
Lincoln to initiate Finance Docket 34425. In essence, the
Petition seeks a declaratory order permitting City of Lincoln to
employ state and local eminent domain remedies to acquire
limited portions of a railroad corridor necessary for a commuter
trail project and a storm sewer project.

Since City of Lincoln is a "state or local government
entity," this filing is subject to a fee waiver per 49 C.F.R. §
1002.2(e) (1) .

Appendix M constitutes a certificate of service. City of
Lincoln has mailed copies of this Petition to the adjoining
commercial landowners and tenants as indicated 1in the
certificate.

In the Petition, City of Lincoln also seeks an order
pursuant to 49 C.F.R. § 1112.2 requiring Replies to be filed by
December 19, 2003, if this Board determines Replies are
necessary. As indicated in the Petition, City of Lincoln needs
to acquire the property before the end of March, and a prompt
briefing/decision schedule is required for that purpose.

Please return the extra copy of this letter after date-
stamping, so I may verify receipt for my records. A stamped,
self-addressed envelope is enclosed for that purpose.
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BEFORE THE SURFACE TRANSPORTATION BOARD

Finance Docket 34425

CITY OF LINCOLN

PETITION FOR A DECLARATORY ORDER

The City of Lincoln (NE) (hereinafter referred to as
"Lincoln" or “City") hereby petitions this Board, pursuant to 49
U.8.C. § 721, 5 U.S.C. § 554(3), 49 C.F.R. Part 1117 and other
applicable authority, for a declaratory order determining that
the acquisition of certain limited portions of a railroad
corridor owned by Lincoln Lumber Company (hereinafter referred
to as "LLC") does not constitute either an acquisition or an
abandonment/discontinuance of operations for which prior Board
approval is required under 49 U.S.C. §§ 10501-03.

More specifically, City of Lincoln wishes to acquire
limited portions of a five block railroad corridor (between 19th
Street and 24th Street) owned by Lincoln Lumber Company for (a)
construction and operation of a vital pedestrian and bicycle
commuter trail (the "Husker Link Trail") in the City, and (b)
for storm drainage system improvements. LLC originally
acquired the five block line of railroad pursuant to an “offer
of financial assistance" ("OFA™") in 1998, ostensibly for
continued rail use. The City needs certain limited portions of
the rail corridor for trail purposes, and certain additional
underground portions for a storm sewer, in order to complete
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both a wvital trail linkage, and an important storm sewer
project.

Neither project will interfere with continued rail use of
the 1line. Moreover, the City will bear all relevant costs.
Nonetheless, LLC refuses cooperation, and has indicated that it
will invoke federal railroad preemption under 49 U.S.C. §
10501 (b) against any state law eminent domain proceeding.

A map showing the location of the railroad track, the
proposed underground storm sewer, and trail is attached as
Appendix A ("overview of routes for trail and storm sewer").

Pursuant to the procedures and substantive holdings in

State of Texas, Department of Transportation -- Petition for

Declaratory Order Regarding Highway Construction in Tarrant

County, TX, ICC Finance Dkt. 32589, served Feb. 7, 1995 (copy
attached as Appendix B), City of Lincoln seeks a declaratory
order sufficient to allow eminent domain of the rights necessary
for Lincoln to proceed with the two public projects (storm sewer
and trail) for which use of portions of the railrocad corridor
between 19th and 24th Streets in Lincoln is required.

Motion for Briefing Schedule

The City also moves this Board to order a prompt briefing
schedule on this Petition, pursuant to 49 C.F.R. § 1112.2
(modified procedures) and other applicable authority. Inasmuch
as the City has served this Petition on all adjoining commercial
property owners and tenants (i.e., those parties potentially

interested in rail service), including Lincoln Lumber, between




19th Street and 24th Street (see certificate of service annexed
as Appendix M), City moves this Board to issue an order
requiring all Replies to this Petition to be filed (and to be
served upon the City) within forty (40) days, plus three days
for service, of the filing of this DPetition. By our
calculation, the due date for service and filing of Replies
under this schedule would be Friday, December 19, 2003.

The City further moves that all Rebuttals be filed within
twenty one (21) days of the due date for Replies. City requests
that this Board issue a ruling within sixty (60) days of
completion of briefing.

There are two reasons for a need for a prompt decision and
thus the above schedule. First, as explained at paragraph 3 of

the Verified Statement of Brian A. Kramer, Engineering

Coordinator, City of Lincoln Public Works Department
(hereinafter "Kramer V.S.," attached as Appendix C), the City of
Lincoln is wunder financial, engineering and construction

constraints such that it must secure clear title for the storm
sewer project by March 2004. The end of March 2004 is only five
months away. Second, delay in eminent domain proceedings
beyond March of 2004 will jeopardize funding not only for the
trail project directly involved here (the Husker Link Trail) but
for related commuter trail projects in the City of Lincoln, for
which the Husker Link Trail is a vital connector. Verified
Statement of Terry Genrich, Natural Resources and Greenways

Director, <City of Lincoln Parks and Recreation Department
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("Genrich Vv.S.") at {5 (Appendix D).

The end of March 2004 is now only five months off. This
requires a schedule permitting a decision by that time.

"The City of Lincoln requests prompt action on this
declaratory petition to permit both the trail and storm sewer

projects to proceed next spring in order to avoid loss of

funds." Verified Statement of Joel Pedersen, Assistant City
Attorney, City of Lincoln ("Pedersen V.S.") at 9§ 14 (Appendix
E). The University of Nebraska has likewise provided a letter

supporting prompt action to avoid loss of funding. Letter, Vice
Chancellor C. Jackson to Hon. V. Williams, Oct. 23, 2003
(Appendix F). Mayor Coleen Seng of Lincoln similarly explains
that Lincoln is
"constrained by time, and the restrictions on the use of bond
proceeds for the storm sewer and grant funding for the trails
make these property acquisitions time critical. The City of
Lincoln needs to complete acquisition of the property by
March 2004."
Letter, Mayor Seng to Hon. V. Williams, Nov. 4, 2003 (attached
as Appendix L) .

This case is straightforward. On the one hand, the City is
not seeking to acquire property for common carrier purposes. On
the other hand, the City's proposed acquisition is aimed at
property obviously surplus to actual rail needs, and the City's
acquisition will have no effect on rail service. Under the
circumstances, no prior approval from this Board for this

acquisition would have been required had LLC cooperated with the

City by making a sale of the property on a voluntary basis. See




Sacramento Regional Transit District - - Petition for

Declaratory Order Regarding Common Carrier Status, F.D. 33796,

served July 5, 2000). The same result should apply even if
eminent domain procedures must now be employed given the absence

of cooperation by LLC. Accord, State of Texas, supra. Indeed,

this proceeding could be foreshortened if this Board determined
that "there is no need for a proceeding to examine the matters
raised by the petitioner," because (a) the law is clear that the
use of eminent domain by City of Lincoln for the acquisition in
question does not trigger common carrier obligations on the part
of City of Lincoln, (b) the facts are clear that the acquisition
does not interfere with rail service, and (c) therefore the
City's wuse of eminent domain authority is not preempted.

Compare Sacramento Regional Transit District, supra, with State

of Texas, supra.

Factual Background

The City of Lincoln, which is home to University of
Nebraska, has long fostered the development of an integrated
bicycle and pedestrian transportation system.l The purpose of
the system is to provide "for safe bicycle commuting and for
relief of congestion on city streets."? A key link in that
system is a connection between University of Nebraska's main

campus and the so-called "East Campus."3 1In addition, this link

1 Genrich v.s. (2.

2 Letter, Mayor Seng to Hon. V. Williams, Nov. 4, 2003
(Appendix L) .

3 1d. 11 2 & 3(a).




would serve to connect downtown Lincoln to the Mo-Pac East
Trail, which in turn links the outskirts of Lincoln to Omaha .4
The letter in support of this Petition filed by University of
Nebraska confirms the importance of the Husker Link Trail:

"The Husker Link Trail is important to the University of

Nebraska, Lincoln, for two reasons: first, it would provide
a much needed off street bike path between cur downtown and
east campus areas. Many of our students, by necessity, are

bicycle commuters, and a dedicated path on this corridor
would enhance not only their safety but also the efficiency
of their commute. Second, the Husker Link Trail is a
connector for other trails, including the Mo Pac East Trail,
and will enhance commuting to and from the University
generally by faculty, staff, and students. The trail
connection has long been part of our plans. We urge all
parties to facilitate it as a much needed improvement in the
public interest."

Letter, Vice Chancellor C. Jackson to Hon. V. Williams, Oct. 23,

2003, Appendix F.

The Husker Link Trail follows what is called the "X
Street" corridor. X Street exists as a street in some parts of
Lincoln, but in other parts, as at 18th to 24th Street, 1is
represented only by the old Missouri Pacific Railroad right of
way.> After lengthy study, the City "concluded that the only
plausible alternative [route] -- taking into account safety and
continuity -- 1is to construct a trail in the old Missouri
Pacific rail corridor from 30th Street on the east side to 18th
Street on the west side." Genrich V.S. € 4¢(a). This

encompasses the five block portion of the old Missouri Pacific

corridor acquired by LLC pursuant to an OFA in Union Pacific

4 1d4. 1 3(b).

5 Genrich V.S. Y4(a).




Railroad Company -- Abandonment Exemption -- Lancaster County,

NE, AB-33 (Sub-no. 112X), served Jan. 16, 1998 (setting terms
and conditions for LLC to acquire the five blocks), pet. to

reopen denied, id. served March 2, 1998 (denying LLC petition to

reduce price). More specifically, under the OFA, LLC acquired
the entire corridor occupied by the old Missouri Pacific between
19th Street and 24th Street in Lincoln, which STB in its
decision described as endpoints MP 494.166 to MP 492,88,
respectively.

By a decision served September 24, 1997, this Board also
issued a Notice of Interim Trail Use (NITU) covering the rail
line from 18th Street to end of line at 33d Street. The time
for negotiating a railbanking agreement under the NITU was
extended several times for the portion of the corridor from 18th
to 19th Street, and from 24th Street to 33d Street. E.g.,
decision served March 15, 2001. Pursuant to the NITU, as
extended, Lincoln acquired all the portion of the right of way
from 18th Street to end of line at 33d Street, except for the
portion in the middle acguired by Lincoln Lumber pursuant to
the OFA. Union Pacific donated the remainder of the 1line
covered in AB 33 (Sub-no. 112X), namely 10th Street to 18th
Street, to the University of Nebraska. See Genrich V.Ss. {4 (d).

Representatives of the City of Lincoln approached Mr. Don
Hamill, the owner of LLC, to negotiate acquisition of rights
necessary for the Husker Link Trail and the storm sewer project,

including a right of entry for survey purposes. ee Pedersen




v.Ss. 99 5-8; Genrich V.S. at 9Y4(f). Mr. Hamill declined to
cooperate and refused entry. Id. 1Indeed, LLC's attorney has
indicated to Mr. Pedersen, the Assistant City Attorney for
Lincoln handling these projects, that LLC's purpose in pursuing
the OFA on the line from 19th Street to 24th Street was to
block the trail. Pedersen V.S. § 8. This has been confirmed by
subsequent events. LLC's owner has declined to negotiate any
location or arrangement for the trail, has refused to allow the
sewer project to move forward unless the City abandons the trail
project, and has indicated that LLC will assert federal
preemption as a defense to state-law eminent domain proceedings
which the City wishes to bring in order to move the trail and
sewer projects forward. Pedersen V.S. {8 and especially Letter,
T. McFarland to J. Pedersen, Feb. 11, 2003, stating that LLC
will seek a federal injunction against any eminent domain
proceeding initiated by the City, attached as exhibit C to
Pedersen V.S.

Textron owned most of the land on both sides of the rail
corridor at issue here (i.e., 18th to 24th Streets) during the
abandonment proceeding. The property was employed by Textron's
subsidiary Cushman, 1Inc. for industrial purposes. Textron
leased portions of the corridor from the prior owner Union
Pacific. See Pedersen V.S. at § 12(a)- (b). Upon acquisition
of the five block corridor, however, LLC revised the lease
greatly to increase the amount of rent, as well as the amount of

space leased to Textron. See id. Y 12(d) et seq. In essence,




LLC leased to Textron all those portions of the rail corridor
adjacent to its industrial facility (i.e., both sides of the
track between approximately 22d Street and 18th Street, and the
north side of the track between 23d Street and 22d Street)
except for a twelve foot width encompassing the track itself.®
Textron enjoyed a right to employ the corridor for vehicular and
pedestrian transportation purposes, storage, and parking, and
was obligated simply to keep ground open on both sides to allow
passage of emergency vehicles.” Basically Textron acquired all
rights to use the surface for non-rail purposes, except for
limited rights on the part of Lincoln Lumber to operate a rail
line along the centerline of the track.8

Subsequent both to LLC's OFA and LLC's entry into the
revised lease with Textron, Textron closed its Cushman
operations on the rail corridor and sold all its holdings.9

Textron has now 1left the City of Lincoln entirely. The

6 See exhibit E to Pedersen V.S. at section 4, { ¢. Even
as to the 12 foot width retained by LLC for rail purposes,
Textron enjoyed an unrestricted right to cross at its own risk.
Id. section 10, fqc. In other words, LLC did not retain
exclusive use of any portion of its right of way adjoining the
former Textron properties.

7 1d. section 5.

8 In addition, about 16,492 feet of the corridor was
leased by LLC to Commonwealth Electric, which has a corporate

and warehouse operation next to the LLC property. See Letter,
G. Moss to Hon. V. Williams, Nov. 3, 2003 (attached as Appendix
K) . Commonwealth Electric indicates that the proposed trail

project does not interfere with continued rail use, and supports
the trail project. Id.

9 Ppedersen V.S. at f12(qg).




University of Nebraska acquired all Textron's holdings south of
the rail corridor. B&J Partnership acquired the property on the
north side between blocks owned by the University of Nebraska
property and Lincoln Housing Authority.l0 The ownership of the
land is indicated in the aerial map in Appendix A entitled
"property owners." Neither the University of Nebraska nor B&J
Partnership employ the line for rail purposes, or any purpose;
that is, neither the University nor B&J acquired any interest in
the lease.ll Thus, the only shipper is Lincoln Lumber
Company.l2 Lincoln Lumber Company's use is 50 carloads or fewer
per year.l3 The City of Lincoln monitored use for one week and
ascertained no use at all for that entire week.l1l%

The Lincoln Lumber/Textron lease remains extant and runs
until 2015.15 It does not contain a clause permitting early
termination.l® Lincoln Lumber has thus ceded use of most of the

rail corridor to a third party (Textron) for pedestrian,

10 pedersen v.S. Y12(g) & (h), and Exhibit F.

11 pedersen v.s.  12(qg).

12 compare Genrich Vv.s. at 96(c) (LLC only shipper) with
Letter, C. Jackson to Hon. V. Williams, Oct. 23, 2003 (UN "has
no current plans for rail use of this property, and we do not
foresee any real need on our part at this location in the
future") .

13 schuchmann v.S. (Appendix G) at 5.

14 Ggenrich v.s. at ¢ 6(c).

15 Exhibit B, 82, to Pedersen V.S.; see Genrich V.S. at
Y6 (c) .

16  pedersen Vv.s. at {12 ().

10




vehicular, storage, and parking purposes until well into the

next decade.l”

In the remaining portion of the corridor, LLC has stacked
pallets of lumber where the City wishes to construct the Husker
Link Trail. Schuchmann Vv.S. at 911, Y9 15-21 & photos 3 & 4
attached to V.S.; Genrich V.S. § 6(b) (pallets in general cover
the entire 20 foot width). The storage use indicates that use
of the property for non-rail purposes does not interfere with
rail use "either in LLC's judgment or in reality." Schuchmann
vV.s. at 9s.

In sum, LLC has either leased out for non-rail purposes
(including pedestrian access) all portions of the corridor
desired by City of Lincoln for the Husker Link Trail, or has put
those portions to non-rail use itself. Under the circumstances,
the proposed trail simply cannot be deemed to interfere with
rail use, and it most certainly will not displace or interfere
with any rail facilities or uses. No one has ever contended

that the storm sewer project will interfere with rail use; LLC

17 since Textron has leased the bulk of the corridor at
issue for non-rail purposes, but has since left the City of
Lincoln, obviously the City's proposed projects are not
interfering with any rail use -- or other use -- by Textron of
the corridor. The lease in theory should not pose an obstacle;
it only amounts to evidence that the trail and storm sewer are
fully consistent with rail use. However, it may be that the
LLC/Textron lease for non-rail purposes is an obstacle in the
sense that it causes LLC to lack motivation to negotiate a sale
of property to the City, and Textron which has 1left may be
indifferent to the situation. But these possible dynamics
simply underscore the importance of allowing state law eminent
domain to proceed in order to sort out the respective interests
of Textron and LLC, if those are an obstacle.

11




is simply holding the storm sewer improvement hostage to the
trail project.l8
Petition
This matter raises essentially the same issues as those

presented in State of Texas, supra. In State of Texas, the

Texas Department of Transportation sought to employ portions of
a rail line (including portions of a rail yard) for highway
improvements and (as here) a storm sewer project evidently
being held hostage to the transportation project. 1In the State
of Texas proceeding, at least some rail facilities required
relocation to permit the construction to go forward. The
short line railroad either refused to negotiate or demanded
excessive compensation; Texas filed an eminent domain
proceeding; and the railroad asserted preemption due to federal
rail regulation. The eminent domain proceedings were stayed
pending a referral of the matter to this Board's predecessor,
the Interstate Commerce Commission, for a declaratory order
establishing whether the Commission would assert jurisdiction
(and thus preemption). In view of the fact that the Texas
Department of Transportation was picking up all costs for new
railroad facilities to replace those displaced for the public
projects, ICC essentially found no unreasonable interference

with continued rail operation, and declined to assert

18 1Indeed, the LLC/Textron 1lease revision specifically
retains in LLC the authority to grant a storm sewer easement
(Pedersen V.S., Ex. E, §4, 9a), which is tantamount to an
admission that a storm sewer does not interfere with anything
anyone intends on the premises, rail or otherwise.

12




jurisdiction.

The situation before the agency in this case is much

easier than in State of Texas. In this case, City of Lincoln

proposes no relocation of any rail facilities. Indeed, LLC is
making no rail use of the properties which City of Lincoln seeks
for its storm sewer and trail projects.l® Insofar as the
properties Lincoln seeks for a trail are adjacent to LLC's
lumber operations, the properties are remote from the railroad
tracks and are unusable for rail purposes anyway because they
are covered with large piles of lumber .20
The City retained Mr. Walter Schuchmann of the R.L. Banks
firm in Washington, D.C. as an expert to evaluate impact of the
City's projects on rail operations in the corridor. Mr.
Schuchmann is Director of Rail Operations at R.L. Banks, and
prior to his position there was an operating and safety officer
for Norfolk Southern.Z21l After a site visit, examination of
relevant documents, and an interview with an officer of the
operating railroad (OL&B), Mr. Schuchmann states as follows:
"I conclude that trail operations will be the same after
(unaffected by) construction of the trail and storm sewer as
at present. ... Based on LLC's leasing out of all but 12
feet of the right-of-way, its storage of materials where the

trail would be located, the existing physical obstructions

19 schuchmann v.S. 99 15-21 and especially 49 16-17.
20 gchuchmann V.S. § 17; Genrich v.S. Y6 (b).
21  gchuchmann v.s. § 1.
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located on the right-of-way, my experience in other locations
and the AREMA standards, it is certain that ... neither the
trail nol[r] the underground storm sewer will interfere with
the ability of OLB or any other carrier to conduct freight
operations on the [Lincoln Lumber] line."

Schuchmann v.S. 9 21 & 26.

Since City of Lincoln proposes no displacement at all of
any rail facilities, and since they can remain exactly where
they are, the potential for interference with rail service is a
fortiori negligible. In any event, only one rail customer is
served by the line: Lincoln Lumber itself. Schuchmann V.S. 9
5 & 8. OL&B, the operating railroad for the line, has indicated
to the City that it does not foresee that the Husker Link Trail
will interfere with rail operations. Genrich V.S. § 6(d). The
City has not only prepared a design that does not interfere with
rail use, but also a design that minimizes impact on Lincoln
Lumber's other operations. The City's design avoids
bifurcating the LLC lumber facility at all between 23d and 24th
Streets where LLC occupies both sides of the right of way. The
City's design places the trail on the extreme north edge of the
right of way, immediately adjacent to Lincoln Housing Authority
property, on the block in which LLC occupies some of the south
side of the right of way (22d to 23d Streets). Genrich V.S. 44
and attachments; see also Schuchmann V.S. 912 (summary). As

already noted, the entire 20 foot width desired by the City at

14




this location?2? is being used by LLC not for rail purposes but

to stack large piles of 1lumber. The obstructions are
illustrated in photographs 3 and 4 attached to Mr. Schuchmann's
Verified Statement.

The trail otherwise follows existing sidewalks or other
roadways designated for 24 hour pedestrian access in the

LLC/Textron lease.23 The trail will cross the rail line at an

existing public crossing. The City will install reasonable
fencing. See generally Genrich V.S. €6 (e). The basic locations
are set out in the aerial maps included in Appendix A. Under

the circumstances, it is simply not possible rationally to
contend that the Husker Link Trail poses any meaningful
"interference" with continued rail use of the five block rail
line.

The only possible "interference" is when the underground

storm sewer improvement is installed. That will require a side

22 AASHTO standards for urban multi-use trails call for a
12 foot minimum width with additional shoulders. In order to
permit room for construction activities and for snow removal,
Lincoln requires a 20 foot width. Genrich V.S. at 4(d4);

Schuchmann V.S. at 9§ 12.

23 The lease expressly provides that "Textron, its
employees, agents and invitees can use the Premises without
restriction 24 hours a day" and that "[t]he Premises can be used
for pedestrian travel and for the movement of materials and
supplies Dby motor vehicle and other powered machinery."
Pedersen V.S. at 413, referencing Pedersen V.S. Exhibit E (Lease
Amendment) at Section 5. This lease constitutes an admission
that the proposed trail (which will employ far less of the right
of way than the LLC/Textron 1lease) is compatible with rail
service. As Mr. Pedersen explaing, "[tlhe Husker Link Trail
Project and the Storm Sewer Project are obviously fully
consistent with the uses LLC has contracted to permit through
the Textron Lease." Pedersen V.S. at 913.
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or spur track which LLC may use to be temporarily disrupted, but

the City has committed to limiting that disruption to no more
than a week (see Kramer V.S. at 95). But this is hardly
"interference" since in the City's recent survey, the City found
no use of any of the line for rail purposes for that period of
time. See Genrich V.S. 9e(a). And in any event, LLC has
indicated that it does not oppose the sewer improvement; it is
simply refusing cooperation in order to pressure the City to
drop the trail.Z2?4

As already noted, the City of Lincoln has retained Mr.
Walter Schuchmann of R.L. Banks and Associates, a rail
consulting firm, to evaluate the impact of the trail and sewer
project on rail operations. After an appropriate investigation,
Mr. Schuchmann concluded that "it is certain" that neither the
trail nor the storm sewer "will interfere with the ability of

any ... carrier to conduct freight operations on the
[Lincoln Lumber] line." Schuchmann V.S. at § 26.

Finally, in meetings with executives of the short 1line
railroad (OL&B) which provides rail service to LLC, OL&B

indicated that it did not foresee any interference between

24 gee Pedersen V.S. at § 8 (Mr. Hamill -- the owner of
Lincoln Lumber -- "made it clear that he supported the storm
sewer project and noted 'that it would help a lot of people,"
but he linked his approval of the storm sewer acquisition to
keeping the trail off his property. A later conversation with
Mr. Hamill's attorney made it c¢lear that LLC's interest in
pursuing the OFA [by which LLC acquired this property]l in the
first place involved a deliberate attempt to block any trail use
in the corridor regardless of any actual impact to [his]
business." See also Kramer V.S. at Y6.
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either the Husker Link Trail project and rail operations, or

between the storm sewer project and rail operations. Genrich
V.S. at Y6(d) (meeting held Oct. 9).

Although LLC allowed some initial survey work for the storm
sewer, LLC has not permitted entry on the premises for any
surveys for the trail, or for completion of survey work for the
storm sewer. Thus, construction plans for the storm sewer and
trail projects are not entirely final. Preliminary designs are
attached as exhibits to the Kramer V.S. (storm sewer plans) and
Genrich V.S. (trail plans) so the Board may verify that the uses
Lincoln intends to make are as represented herein.

The Husker Link Trail and the storm sewer project enjoy
broad support University of Nebraska, which is now the major
adjacent landowner on the corridor in question. See Appendix A
(aerial maps showing property ownership). Indeed, the
University states that

"[als adjacent landowners, we would welcome the trail and
storm sewer improvements which the City seeks to implement
and we share the City's concern that the improvements be
implemented as soon as possible in order to avoid loss of
funds or incurring any financial penalties."
Letter, Vice Chancellor C. Jackson to Hon. V. Williams, Oct. 23,
2003. Similarly, Commonwealth Electric, whose corporate cffice
and warehouse is adjacent to the rail corridor, and which leases
16,492 feet from LLC, states that it v"views this [trail] 1link
as vital for safe and reliable non-motorized trail purposes" and
supports the use of eminent domain to secure the property

interests in guestion. Letter, G. Moss (CEC
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Secretary/Treasurer/CFO) to Hon. V. Williams, Nov. 3, 2003

(attached as Appendix H). The Husker Link Trail is also
supported by the relevant local neighborhood associations. See
Letter, P. Struwe (Hawley Area Nbd Ass'n) to Hon. V. Williams,
Oct. 27, 2003 (attached as Appendix I) and Letter, R. Malone
(Clinton Nbd Ass'n) to Hon. V. Williams, Oct. 27, 2003 (attached
as Appendix J); Letter, J. Brinkman (East Campus Community
Organization) to Hon. Vernon Williams, Oct. 27, 2003 (attached
as Appendix K).

In his verified statement, Assistant City Attorney Pedersen
explains that the City is prepared to employ state and local
eminent domain procedures to acquire the property. Pedersen
V.S. at 92-8; see also Genrich V.S. at § 4(f); Kramer V.S. at ¢
6. However, LLC through its legal counsel has indicated that
it will assert federal preemption of state and local eminent
domain. See Pedersen V.S. ¢ 8 and Pedersen V.S. Exhibit C
(letter from Mr. McFarland representing LLC). This
juxtaposition of events necessitates this petition for a
declaratory order.

The zrelief sought herein i1s certainly consistent with
federal rail transportation policy. In particular, granting the
declaratory order sought herein will serve the goal of fostering
"fair and expeditious" regulatory decisions as well as
minimizing the "need" for Federal regulatory control. 49 U.S.C.
§ 10101(2). It reduces Dbarriers to exit (§ 10101(7)),

encourages honest and efficient management (§ 10101(8)), and
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encourages and promotes energy conservation by allowing Lincoln

to proceed with its non-motorized transportation system. 49
U.S.C. § 10101(14).

This Board, following the precedent of its predecessor, the
ICC, has explained that it has "never asserted jurisdiction over
the ability of railroads to allow non-carriers to conduct non-
jurisdictional activities ... on their excess real estate when
regulated rail service will not be affected thereby."

Sacramento Regional Transit District, supra, guoting Souther

Pac. Transp. Co. -- Abandonment -- L.A. County, CA, 9 ICcC2d

385, 390 (1993). This same rule applies to permit use of
eminent domain in appropriate circumstances, such as the case

now before this Board. See State of Texas, supra. There is no

federal policy or interest justifying preemption of the eminent
domain remedy here.Z25
Conclusion
This Board has stated that it will not allow its
jurisdiction to be employed merely to defeat legitimate
processes of local and state law. That, indeed, was a central

message of the State of Texas proceeding. As in State of Texas,

this is a situation where the Board's policy not to impede
legitimate state and local projects is appropriately applied.
The City of Lincoln does not seek common carrier status, and is

not acquiring property for that purpose. Moreover, the property

25 gee Letter, Mayor Seng to Hon. V. Williams, Nov. 4,
2003.
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which the City seeks to acquire is excess to rail needs (it is
obviously not in rail use and most of it is leased for other
uses) and in any event the acquisition will not interfere with
rail service. But this compels the conclusion that this Board
should determine that its jurisdiction does not apply, thus

allowing eminent domain to go forward. State of Texas, supra;

see also Sacramento Regional Transit District, supra.

In short, it makes no sense to permit LLC to assert federal
rail regulatory authority to interfere with the normal processes
of state law in connection with the Husker Link Trail Project or
the storm sewer project. In order to lift federal preemption so
as to permit state and local eminent domain to be available,
City of Lincoln hereby petitions for a declaratory order finding
that the proposed acquisitions do not constitute acquisition or
abandonment/discontinuance for purposes of 49 U.S.C. §§ 10901-

03. See State of Texas, supra, ICC Finance Dkt. 32589, served

Feb. 7, 1995 (granting similar petition). Alternatively, this
Board may issue an order denying the petition on the ground that
the law 1is clear that eminent domain under the circumstances
here 1s permitted without triggering STB authority. See

Sacramento Regional Transit District, supra, STB F.D. 33796,

served July 5, 2000.

Should this Board require further briefing, the City of
Lincoln requests expeditious treatment of this Petition and has
proposed a schedule calling for Replies no later than forty

(40) days, plus three days service, from the filing of this
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petition (i.e., for a filing of all Replies by December 19,
2003), with any Rebuttals due twenty one (21) days after the due
date for Replies. City of Lincoln has requested a decision
sixty days after the conclusion of briefing. This would permit
a decision to be issued in March of 2004. City of Lincoln is
required to initiate eminent domain proceedings by that date so
that it can secure the property interests required in time to
permit construction of the storm sewer improvement to be

completed during the 2004 construction season.

426 N.W. 162d St.

Shoreline, WA 98177

(206) 546-1936

fax: -3739 .
Counsel for City of Lincoln
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THE STATE OF TEXAS, DEPARTMENT OF TRANSPORTATION --
PETITION FOR DECLARATORY ORDER REGARDING HIGHWAY
CONSTRUCTION IN TARRANT COUNTY, TX

Finance Docket No. 32589
INTERSTATE COMMERCE COMMISSION
1995 ICC LEXIS 14
SERVICE DATE: February 7, 1995

February 1, 1995

CORE TERMS: track, parcel, replacement, acquisition, highway, relocation, railroad, abandonment, acquire,
proceeding, common carrier, easement, transportation, construct, carrier, find, declaratory order, interfere, connecting,
facility, streets, replacement property, constructed, overpass, shippers, ramps, timely fashion, condemnation,
interchange, territory

PANEL: [*1]
By the Commission, Chairman McDonald, Vice Chairman Morgan, and Commissioners Simmons and Owen.
OPINION:

This declaratory order proceeding was instituted at the request of the State of Texas Department of Transportation
(TXDOT) to determine whether the acquisition of certain properties and the relocation of certain track of the Fort
Worth & Western Railroad Company (FWWR) constitutes either an acquisition or an abandonment/discontinuance of
operations for which prior Commission approval is required under 49 U.S.C. 10901 or 10903, respectively. The
proceeding was instituted under 5 U.S.C. 554(e) and 49 U.S.C. 10321, which authorizes us in our sound discretion to
issue declaratory and interpretive orders to terminate a controversy or remove uncertainty. On October 21, 1994, a
procedural schedule was issued. In accordance with that schedule, FWWR replied on November 14, 1994, and
TXDOT filed a rebuttal on November 21, 1994. We find the proposed acquisitions and relocations not subject to our
jurisdictions.

BACKGROUND

This proceeding arises from TXDOT's plans to modernize and expand Interstate Highways 30 and 35W. These
main highway arteries are located near downtown Fort Worth, TX, and [*2] serve the Dallas/Fort Worth area. They
were constructed in the late 1950s and early 1960s. Since that time, the Dallas/Fort Worth metropolitan area's
population has grown from 1.85 million to over 4 million, and the highways now experience severe traffic congestion.
The condition of the highways has also deteriorated significantly, and the highways' interchanges do not include
modern safety features. TXDOT's plan is designed to accommodate the increased traffic and improve safety.

TXDOT states that, since the early 1970s, it has recognized the need for these highway improvements. The current
plan has taken years to prepare and has been the subject of public input, court proceedings, and an environmental
impact statement. TXDOT has successfully negotiated with hundreds of landowners to acquire the many rights-of-
way needed to complete the project. The dispute with FWWR is the only remaining obstacle to implementing the
plan.

The disagreement with FWWR relates to two parcels TXDOT seeks to acquire from FWWR. nl The first, a 1.289-
acre parcel (identified as Parcel 34A, Part 1), contains two parallel tracks that FWWR uses for storage and for
interchange with the Union and Pacific [*3] Railroad Company (UP). TXDOT plans to acquire fee simple title to
the property and will use it to bring the highway to grade level in this area. To permit this improvement, the plan
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requires FWWR to relocate its track. TXDOT proposes that FWWR acquire an adjacent 4.7-acre parcel for this
purpose. This would result in relocating FWWR's entry to its storage track from its main track approximately 250 feet
to the southwest of its current location. TXDOT's proposal allows 1 year from the service date of this decision for
FWWR to acquire the replacement parcel and to design and construct replacement track. TXDOT has offered FWWR
$1.4 million in compensation.

nl FWWR does not appear to oppose the temporary, 5-year easement TXDOT seeks over a 0.028-acre parcel for
construction of storm drains. In any event, it has not alleged that the proposed easement would interfere with the
railroad's ability to carry out its common carrier obligations.

TXDOT also plans to acquire title in fee simple to a second, 2.125-acre parcel (identified as Parcel 34A, Part 2).
FWWR would retain an easement to conduct rail operations on the parcel. This arrangement would allow TXDOT to
replace and [*4] overpass connecting city streets north and south of Interstate 30, construct two ramps connecting
city streets to Interstate 30, and elevate a portion of Interstate 30 over FWWR's tracks.

FWWR is a class III switching and terminal railroad. It operates about 10 miles of track, acquired from the
Burlington Northern Railroad Company in 1988, and serves 16 shippers in the Fort Worth area. FWWR argues that
under the proposed relocation plan TXDOT could compel it to vacate its existing track before the replacement track is
completed. Thus, it argues that TXDOT will be empowered to close its interchange with UP and that this creates the
potential for an unlawful abandonment. As to the second parcel, FWWR argues that TXDOT has not submitted
enough information concerning the retained easement for us to find that the proposal is not subject to our jurisdiction.

Following their failure to reach an agreement, TXDOT on August 4, 1993, began a condemnation proceeding
against FWWR in the 48th Judicial District Court of Tarrant County, TX. FWWR then moved to dismiss that
proceeding, arguing that the property is subject to our jurisdiction and that our prior approval is required for both the
[*5] proposed acquisition and abandonment. The court placed the condemnations proceeding in abeyance to give us
the opportunity to rule on whether we have jurisdiction over the proposed acquisition and relocation.

TXDOT seeks expedited action because the seven involved construction contracts are sequenced and delays in
awarding them will be costly and will postpone the project's completion. Two contracts have already been awarded,
but four cannot be awarded until this declaratory order is served. TXDOT asserts that further delay in awarding
contracts for the segments owned by FWWR could cost motorists approximately $14,000 a day. Citing safety concerns
with regard to existing highways, it also argues that prompt construction is necessary to improve highway safety and
thus to protect the public interest.

DISCUSSION AND CONCLUSIONS

Relocation: Parcel 34A, Part 1. In the past, we have held that carrier actions replacing existing track with substitute
track constructed nearby is not within the reach of 49 U.S.C. 10901 and 10903 if there is no effect on: (1) service to
shippers; (2) the carrier's territory or traffic; (3) competition; or (4) the carrier's revenue or operating expenses. [*6]
See Denver & R.G.W.R. Co. -- Jt. Proj. -- Relocation over BN, 4 1.C.C.2d 95, 97-99 (1987) (Denver Reloction). Thus,
we have found an absence of jurisdiction where the proposed relocation is to operate in the same manner as the
existing line, no shippers are involved, and no new competitive territory is reached.

In City of Detroit v. Canadian National Ry. Co., et al., 9 1.C.C.2d 1208, 1218 (1993), pet. for review pending sub
nom. Detroit/Wayne County Port Authority v. ICC, No. 94-1068 (D.C. Cir. filed Feb. 1, 1994), we expressed
concerned that the approach suggested in Denver Relocation may have construed our jurisdiction too broadly to the
extent that it focused on anything more than whether a railroad project extended into new territory not previously
served by the carrier. See Texas & P. Ry. Co. v. Gulf, C. & S.F. Ry. Co., 270 U.S. 266 (1925) (T&P). Nevertheless,
the parties have addressed this case under the framework set up in Denver Relocation. FWWR argues that the Denver
Relocation exception to our jurisdiction does not apply here (presumably, FWWR would also argue that this project
does not fall within T&P) because TXDOT has not shown with certainty that the replacement [*7] track will be
constructed. Under TXDOT's plan, FWWR asserts that it must acquire the replacement property on its own using
eminent domain powers and construct the replacement track. The plan gives TXDOT the right to force FWWR off the
existing track if the relocation is not completed after what is characterized as a "reasonable time." FWWR argues that
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this power to force it off the track would cause a cessation of common carrier service and would constitute an adverse
abandonment.

In addition, FWWR contends that this proposal cannot be characterized as a relocation because the replacement
property has not yet been acquired. FWWR argues that even though it may have the statutory power to condemn the
adjacent property, TXDOT cannot compel it to exercise that power. Thus, FWWR argues, it cannot be shown with
certainty that the replacement property will be acquired. Finally, FWWR contends that TXDOT has not demonstrated
that use of the replacement parcel is feasible or that the State is actually committed to pay $1.4 million compensation.

We disagree. We find that TXDOT has shown with reasonable certainty that the replacement track will be available
in a timely fashion and that [*8] its plan will not result in an abandonment. The TXDOT proposal allows FWWR 1
year from the date we issue this declaratory order in which to replace its existing track. TXDOT submitted unrefuted
evidence to show that the condemnation proceedings should be completed within 60 to 90 days (see petitioner's
rebuttal, Naylor V.S. at 2) and that the land should be cleared and replacement track laid in another 60 to 90 days (see
petitioner's rebuttal Richards V.S.). TXDOT's proposal gives FWWR 6 additional months to complete construction of
the replacement track. This appears reasonable to us. FWWR has not demonstrated otherwise, except to argue that it
does not own the replacement parcel and cannot be compelled to acquire it. Thus, we find that as to this first land
parcel, TXDOT's plan constitutes a reasonable approach to assuring that the existing track may be replaced without
disrupting FWWR's common carrier service.

In support of the feasibility of constructing the replacement track, TXDOT submitted the statement of Mr. Hoy
Richards, an independent railroad construction consultant. Based on an on-site inspection of FWWR's existing facility
and a review of the construction specifications, [*9] Mr. Richards concluded that construction of the replacement
track is feasible. Also, TXDOT retained an independent real estate appraiser who calculated that $1.4 million would
fully compensate FWWR for the cost of obtaining the land and constructing the replacement track. The Executive
Director of TXDOT, William Burnett, testified that the compensation had been offered to FWWR. FWWR submitted
evidence of such discussions on compensation in its reply (see exhibits I and J).

FWWR does not argue or demonstrate that the proposed project, if completed in a timely fashion, would interrupt or
even hinder the performance of its common carrier service. It has presented no evidence of harm that would result
from the plan if the replacement track is completed as proposed.

This highway renovation is intended to alleviate major congestion and safety concerns in the Dallas/Fort Worth
area. Thus, it will promote public health and safety. These goals are consistent with the objectives of the rail
transportation policy (RTP) of 49 U.S.C. 10101a. Under the RTP, transportation facilities are to be operated without
detriment to public health and safety and we must cooperate with the States [*10] on transportation matters. 49
U.S.C. 10101a(8) and (9). We conclude that the project involving Parcel 34A, Part 1, as contemplated by TXDOT--
although proposed by an entity other than the railroad --does not involve an extension of rail line or construction of an
additional line, and, accordingly, that it is not at this time subject to our jurisdiction. If in fact the project cannot be
completed in a timely fashion and TXDOT takes action that would have the effect of forcing an abandonment, FWWR
may seek relief by protesting the abandonment at the Commission. At this time, however, FWWR's concerns are
entirely speculative.

This agency's primary jurisdiction over railroads preempts state laws that could operate to unreasonably burden
interstate commerce. State laws that could operate tounrcasonably burden interstate commerce. State laws that do not
impose such a burden are not preempted. TXDOT's proposal, which serves an important public interest, would not
adversely affect the rail service offered by FWWR or otherwise unreasonably interfere with the carrier, inasmuch as
service will not be interrupted and no costs will be imposed on FWWR. As long as that is the situation, [*11] we
see no basis upon which to preempt TXDOT's exercise of its condemnation authority.

Acquisition: Parcel 344, Part 2. TXDOT seeks to acquire Parcel 34A, Part 2, for three basic reasons: (1) to replace
an overpass connecting city streets north and south to Interstate 30; (2) to construct two ramps connecting city streets
to Interstate 30; and (3) to elevate a portion of Interstate 30 over FWWR's tracks. The acquisition is limited to the
land and does not include the track or any other rail property. FWWR will retain an easement "to operate, construct
and maintain railroad facilities” on the property, so long as it "is used for railroad facilities." (Petition for
Condemnation, exhibit H to Petition for Declaratory Order).
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TXDOT contends that the acquisitions comes under the exception to our jurisdiction set forth in Maine, DOT - Acq.
Exemption, Me. Central R. Co., 21.C.C.2d 835 (1991) (State of Maine). n2 TXDOT presented a verified statement
from Mr. John Terry, its design engineer responsible for supervising work on highway projects including the one at
issue. Mr. Terry described in detail the proposed construction of the overpass, ramps and clevated highway over
portions of [¥12] FWWR track, and he explained how these structures will not interfere with FWWR's operations.
TXDOT's Executive Director Burnett also describes the project and the State's mandate to ensure the best possible
transportation system.

n2 In State of Maine and the line of cases that follow it, we recognized an exception to our jurisdiction over
acquisitions under 49 U.S.C. 10901. In that decision, we determined that the sale of rail track and underlying right-of-
way, in and of itself,would neither impose common carrier status on the acquiring entity nor make the acquisition
subject to our jurisdiction.

In response, FWWR argues that we do not have enough information about the acquisition of Parcel 34A, Part 2, to
make State of Maine findings. It contends that evidence presented by TXDOT's experts cannot be relied upon, and
thus, the plan presents a significant possibility that the transaction could interfere with FWWR's ability to meet its
common carrier obligation.

This transaction does not implicate State of Maine. It involves only the sale of underlying real estate (including
right-of-way) and the retention of an easement providing FWWR permanent, unconditional, unrestricted [*13]
access to the line along with the right to operate and maintain it. The TXDOT proposal relates only to highway
renovation. It has nothing to do with rail trackage or rail service, and it will not affect FWWR's track or its
operations. Thus, under the circumstances as described by TXDOT, this transaction is not subject to our jurisdiction.

In summary, we find that the plan proposed by TXDOT appears reasonable and, if followed with reasonable
diligence, should not result in an abandonment, discontinuance, or other action for which our approval is required.

This action will not significantly affect either the quality of the human environment or conservation of encrgy
resources.

It is ordered:
1. The petition for issuance of a declaratory order is granted, and this proceeding is discontinued.
2. This decision is effective on its service date.
3. A copy of this decision will be mailed to the court:

Judge Hollman, 48th District Court of Tarrant County, Fort Worth, TX 76102.
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SACRAMENTO REGIONAL TRANSIT DISTRICT--PETITION FOR
DECLARATORY ORDER REGARDING CARRIER STATUS

STB Finance Docket No. 33796
SURFACE TRANSPORTATION BOARD
2000 STB LEXIS 369
SERVICE DATE: July 5, 2000

June 29, 2000

CORE TERMS: track, right-of-way, prior approval, carrier, declaratory order, relocation, passenger service, contract
rights, common carrier, west side, dispatching, proceeding, construct, commuter, milepost, acquire, freight, shippers

OPINIONBY: [*1]
KONSCHNIK

OPINION:
DECISION

By petition filed on February 11, 2000, the Sacramento Regional Transit District (RT) requests a declaratory order to
determine whether its purchase of a portion of Union Pacific Railroad Company's (UP) right-of-way between R Street
and Meadowview Road in Sacramento, CA, required Board approval and whether RT thereby became a carrier subject
to the Board's jurisdiction. nl Although, under 5 U.S.C. 554(e) and 49 U.S.C. 721, the Board may issuc a declaratory
order to terminate a controversy or remove an uncertainty, the petition will be denied because it is well established that
the described transaction does not require Board approval.

nl On March 22, 2000, UP filed a statement in support of RT's petition.
BACKGROUND

RT, a noncarrier, is a public corporation formed under the laws of the State of California. It entered into a series of
agreements n2 with UP to acquire a portion of UP's 6.15-mile right-of-way in order to construct the South Sacramento
Corridor Light Rail Project (the LRT Project), and operate light rail passenger service in Sacramento. Pursuant to the
Purchase Agreement, [*2] RT acquired all of UP's right, title, and interest in the west side of the right-of-way,
extending from milepost 138.03 on the north to milepost 131.88 on the south. UP specifically retained its common
carrier obligation to provide service to shippers on both sides of the right-of-way along with the right to construct,
maintain, and operate industrial or spur tracks across RT's property to serve customers located on the west side. RT
did not acquire the right or obligation to conduct rail freight service, and will operate light rail passenger service
exclusively on its own track on the west side.

n2 The agreements are: the Purchase and Sale Agreement (Purchase Agreement); the Railroad Relocation and
Construction Agreement (Construction Agreement); and the Operations and Maintenance Agreement (Maintenance
Agreement).

Under the Construction Agreement, RT will build the new light transit line on the acquired right-of-way and UP will
relocate its tracks to the east side of the right-of-way. The agreement contains mutual promises and protections against
any unreasonable interference with the parties' respective operations. Under the Maintenance Agreement, RT will
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have exclusive [*3] control over dispatching and operations on its property, and UP will continue to be responsible
for its own dispatching, operations, and maintenance. n3

n3 RT does not have the right to enter or use UP's property, except for limited purposes related to the construction and
maintenance of the buffer walls between the properties, and the maintenance of the Broadway Signal House.

DISCUSSION AND CONCLUSIONS

The petition will be denied because RT's acquisition of UP's excess portion of the subject right-of-way for the sole
purpose of providing commuter passenger service does not require Board approval or otherwise make it a carrier
subject to the Board's jurisdiction. In Southern Pac. Transp. Co.--Aban.--L.A. County, CA, 9 1. C.C.2d 385, 390 (1993),
the Board's predecessor, the Interstate Commerce Commission (ICC), stated: "we have never asserted jurisdiction over
the ability of railroads to allow non-carriers to conduct non-jurisdictional activities, such as rail commuter service, on
their excess real estate when regulated rail service will not be affected thereby." Nothing has been presented here to
suggest that a different result is warranted in [*4] this case. The three agreements between RT and UP give RT the
property and contract rights it requires to construct and operate the LRT Project, but preserve for UP the property and
contract rights it requires to provide rail common carrier service. The agreements show that RT will not conduct
freight operations, or hold itself out to the public as being willing or able to do so, and that RT's construction project
will not unreasonably interfere with UP's operations. Under these circumstances, prior approval from the Board is not
required.

UP's relocation of its tracks is also a project that does not trigger the need for our prior approval. The replacement of
an existing track with a substituted track constructed nearby is not subject to the prior approval requirements of 49
U.S.C. 10901, if there is no effect on: (1) service to shippers; (2) the carrier's territory or traffic; (3) competition; or (4)
the carrier's revenue or operating expenses. See Denver & R.G.W.R. Co.--Jt. Proj.--Relocation Over BN, 41.C.C.2d
95, 97-99 (1987). The transaction here will not affect any of these factors and is similar to the situation [*5] that the
ICC addressed in The State of Texas, Department of Transportation--Petition for Declaratory Order Regarding
Highway Construction in Tarrant County, TX, Finance Docket No. 32589 (ICC served Feb. 7, 1995), where it found
no need for the prior approval of a similar track relocation project by a single carrier. Accordingly, no prior approval
by the Board is required for UP's track relocation project along the corridor.

As a result, there is no need for a proceeding to examine the matters raised by petitioner. Therefore, the petition for
institution of a declaratory order proceeding will be denied.

This action will not significantly affect either the quality of the human environment or the conservation of energy
resources.

It is ordered:
1. The petition for declaratory order is denied.

2. This decision is effective on its date of service.
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BEFORE THE SURFACE TRANSPORTATION BOARD

City of Lincoln, Nebraska )
) F.D. _ 34425
Petition for a Declaratory Order )

[, Brian A. Kramer, make this Verified Statement for use on behalf of the City of
Lincoln in the above captioned proceeding based on personal knowledge and reliable
facts reported to me.

1. Introduction. I am employed by the City of Lincoln Public Works Department in
the Engineering Services, Design Construction Division, as an Engineering Coordinator
for the past 1 1/2 years. Prior to my current position, I worked for seven years for the
City of Minneapolis, Minnesota as a Registered Engineer for the Minneapolis Public
Works Department. Iam responsible for construction and design engineering for the
City’s storm sewer project in the former MoPac right of way between 18" and 27™ streets
in Lincoln, Nebraska near the planned Husker Link Trail. My involvement with the
project includes overseeing the design, bidding, and construction of the Project. I am
personally acquainted with plans for, and negotiations with Lincoln Lumber Company
(LLC) concerning, the Storm Sewer Project on Lincoln Lumber Company’s property
which is the subject of this proceeding. The information provided herein is based on my
personal knowledge, or on information provided to me by staff or contractors assembling
information in the discharge of their responsibilities, and is true and accurate to the best
of my knowledge, information and belief.

2. The purpose of the storm sewer project is to install/improve the storm water
system down the former MoPac corridor. Currently, the existing system is undersized,
antiquated or non- existent. Once finished the system will move storm water more
efficiently and help to eliminate localized flooding on the corridor and adjacent
properties.

3. This project is a bond issue project in which voters approved in 2001 (CIP
#701321). The bond money needs to be spent by May 2005 or the City will incur a
penalty. The typical good weather construction season for Lincoln, Nebraska is April -
September. With these two issues coupled, the latest allowable construction schedule is
below. As a result of these time requirements the City needs clear title for the needed
property by March of 2004.

Latest allowable proposed 2004 construction schedule
Construction — 90 Days - July - September

Contract routing — 30 days — June

Bid letting — 30 days — May




Final Engineering Design - 30 days - April
Easement clearing if necessary — 30 days - April
Final Survey and ROW - 30 days — March or prior

4. The City intends to work with Lincoln Lumber to minimize any disruption to the
business during construction. There is a piece of spur track, which is required to be
removed and re-laid. The City will require the Contractor to hire a sub-contractor who
specializes in rail work.

S. The City is familiar with and has done work in railroad right of way, and all
necessary precautions will be observed and the City will undertake every reasonable
effort to minimize impact on rail operations. The storm sewer will be compatible with
rail operations. That is, we will specify designs, materials, and methods that will allow
continued rail operation. I attach hereto (Exhibit 1) our current plans as they relate to this
project. Construction activity directly impacting the area where the main line rails are
placed will be minimized and it is anticipated that any direct impact would be confined to
a window of not more than seven days of possible impact that could be further minimized
with advanced planning and coordination.

6. It is my understanding that the owner of Lincoln Lumber Company supports the
storm sewer project. However, he has refused to allow us to proceed with surveys or
property acquisition for the project unless the City agrees not to construct the Husker
Link Trail Project. The City, accordingly, must use eminent domain remedies to secure
the necessary property interests. An attorney for Lincoln Lumber Company has indicated
that Lincoln Lumber Company will assert federal preemption if the City seeks to use
eminent domain. In response the City is initiating this proceeding for a declaratory order
to clarify that federal preemption does not apply to the projects in question.

Bue N Yo

Brian A. Kramer

4
Subscribed and sworn to before me this O{Xvﬁ( of (2 Z@f@g , 2003.

£ GENERAL NOTARY - State of Netraza
GLENNA S. GRAUPMAXN
Comm. Exp. Oct. 11, 2005

Notary Pablic
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BEFORE THE SURFACE TRANSPORTATION BOARD

City of Lincoln, Nebraska )
) F.D._ 34425

Petition for a Declaratory Order )

L, Terry Genrich, make this Verified Statement for use on behalf of the City of Lincoln in
the above captioned proceeding based on personal knowledge and reliable facts reported to me.

1. Introduction. I am employed by the City of Lincoln Parks and Recreation Department,
for which I have worked for 28 years. For the past three years, [ have been Natural Resources
and Greenways Manager for that Department. Iam responsible for planning and coordinating
trails, trail connections and improvements, including design, bidding, construction, and funding
through grant applications and contributions. I have assisted in and been heavily involved with
many of the trails serving Lincoln, and in connecting trails to public amenities in Lincoln. Tam
personally acquainted with plans for, and negotiations with Lincoln Lumber Company (LLC)
concerning, the "Husker Link Trail,” which is the subject of this proceeding. The information
provided herein is based on my personal knowledge, or on information provided to me by staff
or contractors assembling information in the discharge of their responsibilities, and is true and
accurate to the best of my knowledge, information and belief.

2. Importance of trails in Lincoln. Pedestrian and bicycle commuter facilities (trails) are
very important to the City of Lincoln. For one thing, Lincoln not only is Nebraska's capital, but
also is home to the major campus of the University of Nebraska (UN). The large student
population represents a heavy, continuous, and year-round demand not only for public transit
facilities, but also for safe and efficient pedestrian and bicycle facilities (trails), as many students
must walk or bicycle between their apartments or residence halls and classes, or between the
UN's main campus and so-called East Campus. Lincoln currently has 80 miles of trails within
City limits, ranking our City in the top ten in the nation in non-motorized accessibility. The City
has identified another 135 miles of trails to further develop our non-motorized network. I wish
to note that many of these facilities exist as a result of the important and diligent contributions of
local citizens who have raised significant private funds both for land acquisition and
development.

3. Husker Link Trail importance. I attach to my Statement as Exhibit A a map showing the
Husker Link Trail and major trail links. The Husker Link Trail is a priority project in City of
Lincoln's non-motorized commuter facilities program. I will discuss the importance of the
Husker Link Trail from several perspectives below.

(a Intra-urban importance. The Husker Link Trail will provide an important link for
bicycle and pedestrians journeying between UN's downtown campus and its East
Campus. (The nickname for University of Nebraska's teams is "the Cornhuskers"
and Nebraska's nickname is the "Comhusker State", therefore the name “Husker
Link Trail”). The City considers the project vital to provide a safe off-street route
for non-motorized commuters.



(®)

(©

(d)

East-end importance. The Husker Link Trail also will link downtown Lincoln
with the Mo Pac East Trail. The Mo Pac East Trail (a former Missouri Pacific
railroad corridor) extends from the east side of Lincoln to Omaha. It will
eventually extend all the way into Iowa when the new pedestrian and bicycle
bridge across the Missouri River is completed at Omaha. In Iowa, it will connect
to the Wabash Trace trail (another rail trail) which extends all the way to
Missouri.

West-end importance. The west end of the Husker Link Trail will connect with
the Rock Island Trail, which extends into southern Lincoln. With some additional
connections, it is hoped that this trail will extend all the way to the Kansas border.

Antelope Valley Project importance. Finally, the Husker Link Trail is connected
to the Antelope Valley Project. The Antelope Valley Project is a major road,
urban renewal, and environmental project, drawing support from both the State
and federal governments. The Antelope Valley Project would divert traffic out of
the UN downtown campus onto what will eventually be a new eight lane
roadway. The roadway is adjacent to Antelope Creek, which was buried in
culverts (undergrounded) many years ago. As part of the Antelope Valley
Project, Antelope Creek will be day-lighted, and a greenway will be constructed
with the Creek as its centerpiece. The greenway in combination with the Husker
Link Trail will allow non-motorized commuters access to northern and western
Lincoln. This will allow non-motorized access to most neighborhoods in Lincoln,
connecting schools, shopping centers, commercial centers, parks, and many other
private and public facilities. The Antelope Valley Greenway and the Husker Link
Trail are the hingepin of Lincoln's non-motorized commuter system.

Husker Link Trail location and design.

@

(b)

Basic location. The Husker Link Trail basically follows what is called the "X
Street" corridor. X Street is mapped on some City maps and plats. In some parts
of the City, it is a street, but in other areas (including 18th to 24th Streets) is
represented only by an old Missouri Pacific rail corridor. The City has sought
both a link from downtown to the Mo Pac East Trail and a non-motorized
commuting corridor from the UN main campus to the UN East Campus for many
years. After lengthy study, the City has concluded that the only plausible
alternative -- taking into account safety and continuity -- is to construct a trail
along the old Missouri Pacific rail corridor from 30th Street (on the east side) to
18th Street (on the west side). The City intends to provide grade separation at
busy 27th Street by constructing a pedestrian/bicycle bridge over that road as part
of the Husker Link Trail project.

Original abandonment/railbanking proceeding. Union Pacific, owner of the old
rail corridor, instituted a proceeding for abandonment authorization for a line of
railroad encompassing the 18th Street to 30th Street segment. The caption of the
proceeding is Union Pacific Railroad Company -- Abandonment Exemption --
Lancaster County, NE, AB-33 (Sub-no. 112X). City of Lincoln sought a Notice

-




©

(d

(e)

of Interim Trail Use (NITU) for this entire segment. Although Union Pacific was
agreeable to issuance of a NITU, Lincoln Lumber Company filed an "Offer of
Financial Assistance” ("OFA") to acquire the five block segment from 19th Street
to 24th Street. Lincoln Lumber acquired this segment pursuant to Union Pacific
Railroad Company -- Abandonment Exemption -- Lancaster County, NE, AB-33
(Sub-no. 112X), served Jan. 16, 1998 (setting terms and conditions for Lincoln
Lumber Company to acquire the five blocks), pet. to reopen denied, id. served
March 2, 1998 (denying Lincoln Lumber petition to reduce price).

City of Lincoln owns on each end of Lincoln Lumber's corridor. City of Lincoln
acquired the remainder of the corridor (18th to 19th Streets, and 24th to 30th
Streets) pursuant to the NITU in 2001.

Basic Design Criteria. According to such maps and title documents as are
available to the City, the rail corridor between 19th Street and 24th Street as
acquired by Lincoln Lumber is approximately 110 feet in width. City of Lincoln
approached Lincoln Lumber to acquire an interest sufficient to construct a trail in
the corridor. City of Lincoln's basic guidelines for a trail are as follows: (i)
compliance with American Association of State and Highway Transportation
Officials (AASHTO) standards and recommendations for non-motorized
commuting facilities, Guide for the Development of Bicycle Facilities (1999), (ii)
sufficient space for construction and for snow removal in the winter, (iii) safety of
users and adjoining property owners and (iv) compliance with applicable
Nebraska clear distance requirements (Nebraska Admin Code Title 291 Chapter
4). AASHTO compliance is important in order to obtain "transportation
enhancements" funding from the Federal Highway Administration and Nebraska
Department of Roads. The importance of space for construction and snow
removal and for provision of safety measures is self-evident. Applying these
criteria, we have specified a trail that is 12 feet in width. We seek an additional
eight feet (for a total corridor width of 20 feet) to accommodate construction, and
for a location to push snow in the winter. In addition, a corridor of 20 feet width
will permit adequate width for safety fencing and signage. The City is prepared
to install a fence at City's cost if requested by Lincoln Lumber between Lincoln
Lumber's property and the trail. The City is prepared to construct any new
pavement, flangeway, or so on required for safe crossing of any rail tracks by trail
users.

Design. Lincoln Lumber's lumber facility is located on both sides of the rail
corridor between 23d and 24th Streets, but only on the south side for a portion of
22d to 23d Street. The north side of 22d to 23d Street is occupied by a low
income housing project. In order to minimize impacts on Lincoln Lumber's
lumber facility, City of Lincoln proposed, and plans, to construct the trail in a
City-owned alley located about % block north of the rail corridor on the northern
boundary of Lincoln Lumber property between 23d and 24th Streets. This avoids
bifurcating Lincoln Lumber's lumber facility. The trail would then cross 23d
Street and occupy the northern 20 feet of the railroad corridor (which, as noted,
appears to be 110 feet wide in the relevant location) to 22d Street. The Husker
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Link Trail could cross to the south side of the track at the public crossing either at
22d Street or 21st Street. Because a sidewalk already exists on the north side
between 21st Street and 22d Street, our current design calls for the Trail to be
located at the location of the sidewalk, in order to minimize disruption of any
leaseholder. (Lincoln Lumber has leased all of this portion of the corridor for
parking, motor vehicular and pedestrian use, and storage to a unit of Textron,
reserving only 12 feet of the corridor centered on the centerline of the track.)
From 22d Street to 19th Street, the trail would be located on the south side of the
track adjacent to University of Nebraska property. I attach as Exhibit B drawings
showing the currently planned location for the Husker Link Trail in the 24th to
18th Street area.

® Unsuccessful negotiations with Lincoln Lumber and need for state-law eminent
domain procedures. The City's proposed design and route is specifically planned
to avoid any interference with railroad use of the line. The City's design and
route nowhere displaces any track, nor does it interfere with or impinge on use of
that track. Even the crossing proposed by the City is planned for an existing
public crossing. In addition, the design and route minimizes interference with
Lincoln Lumber's private lumber operations. Although the owner of Lincoln
Lumber initially indicated that he would work with us to determine a trail
location, subsequent to learning of our proposed trail location, he has put piles of
lumber in the area which we seek for the Husker Link Trail. He has now declined
to permit any access to his property, or to allow us to conduct a survey to develop
engineering drawings. The City of Lincoln also plans a storm sewer facility
improvement for this rail corridor. Although the owner of Lincoln Lumber says
he supports the storm sewer facility, he has told the manager of that project that
he will not allow it to be constructed unless the City agrees not to construct the
Husker Link Trail. Since negotiations are at an impasse (and time has run out,
see next paragraph), the City must employ eminent domain to acquire the
property required for the Husker Link Trail and for the storm sewer project. It is
my understanding that Lincoln Lumber through its attorney Mr. McFarland has
indicated it will assert federal preemption as a defense to any eminent domain
proceeding. In order to permit the Trail and the storm sewer project to move
forward, the City has directed that this Petition for a Declaratory Order be filed so
that there will not be preemption of state-law eminent domain proceedings for the
required property.

5. Time constraints. The City has arranged funds to pay for the Husker Line Trail property
acquisition and development from three sources: (i) "transportation enhancement funds" ("TE
funds") (federal funds made available as grants from the Nebraska Department of Roads), (ii)
privately raised donations, and (iii) City funds. I attach hereto as Exhibit C the City's application
to the Department of Roads (dated September 20, 2001) for TE funds, Exhibit C also contains
letters and resolutions demonstrating broad community support for the Husker Link Trail and
also corroborating its importance. The TE funds were initially committed in the fall of 2001,
with the expectation that the Husker Link Trail project insofar as relevant here would be under
contract by the fall of 2002. This has not happened due to Lincoln Lumber's refusal to sell trail
easements or a fec interest for the trail. While the Nebraska Department of Roads has granted
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extensions, we have been advised that we will be in jeopardy of losing funds for the Husker Link
if we are not under contract for construction by the fall of 2004. (We understand fall of 2004 to
mean early October of 2004, which is when the Nebraska Department of Roads allocates or re-
allocates TE funds.) A reallocation of funds away from the Husker Link in turn will jeopardize
other segments of our non-motorized commuting system because other trail improvements hinge
on this vital link. The City has already expended some $225,000 in City tax dollars as well as
$225,000 in private donations on the Husker Link. These funds will be jeopardized as well
should the Link not be constructed. In short, to avoid loss of funds and loss of a vital trail link, it
is vital that the City be under contract to construct this portion of the Husker Link Trail by
October of 2004. In order to be under contract by that date, we must be able to initiate eminent
domain proceedings by the end of March 2004, in order to acquire the property in time to survey
it, to complete construction drawings, to advertise for bids, and to award a contract by October 1,
2004; that is, we need a minimum of six months for our Department to complete eminent domain
procedures, to complete a survey, to obtain bids, and to let a contract.

6. Rail use.

(a) Monitoring data. My Department arranged for staff to monitor use of the five
block rail corridor owned by Lincoln Lumber from 7 AM to 7 PM from
Thursday, October 2 through Wednesday October 8, 2003. Because OL&B
Railroad (which picks up and delivers cars for Lincoln Lumber) operates from
6:30 AM until 3:00 PM, this monitoring period is more than adequate to detect
levels of rail use. Our monitors saw no trains, locomotives, rail cars, or other rail
use on or over the track. There was an occasional truck related to Lincoln
Lumber activities at 23d Street. The corridor was mowed on October 4.

(b) Personal inspection. On personal inspection on October 9, I saw no evidence of
rail activity. The mainline between 23d and 24th appeared to have no use
whatsoever, being covered to the level of the rail with earth. The mainline
between 23d and 22d was also largely covered. It appeared that a spur track
running up to 23d Street on the south side of the mainline might be usable for rail,
if care were taken. Isaw lumber in stacked pallets in most of the 20 foot width of
corridor on the north side of the corridor in the area which City of Lincoln wishes
to construct the Husker Link Trail between 23d Street and 22d Street. The pallets
would preclude use of that area for any rail purpose, including unloading or
loading rail cars, especially in connection with the spur track on the south side of
the mainline. There is a low-income housing development immediately north of
the rail corridor between 22d and 23d Streets. We cannot construct the trail there
because it would eliminate parking necessary for the housing development.

(©) Shippers. Lincoln Lumber is the only shipper on the line. Textron's subsidiary,
Cushman, has ceased operations. Textron sold all its property south of the tracks
to UN. The former Textron property north of the tracks was sold to a real estate
company. Textron leased most of the rail corridor from Lincoln Lumber for
parking, storage, and pedestrian and vehicular access purposes. It is our
understanding that the lease remains in existence, and runs until 2015. It appears
not to have a termination clause. Our trail design is intended to minimize impact
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on the lease, and of course is clearly compatible with the uses allowed Textron
and its invitees or subtenants under the lease.

(d OL&B. The City has consulted with the company which provides rail service to
Lincoln Lumber. Representatives of OL&B have indicated that they do not use
the rail line in question for any purpose other than serving Lincoln Lumber. In
addition, in a meeting on October 9, 2003, representatives of OL&B indicated
that they did not foresee any interference with rail operations from the Husker
Link Trail.

(e) Safety. The City of Lincoln plans to address safety concerns both by following
all applicable AASHTO standards and recommendations for bikeways, including
rail crossings, and by providing reasonable fencing. In addition, it should be
noted that the five blocks of track owned by Lincoln Lumber come off a curve
and dead-end at Lincoln Lumber. As a result, the speed of trains on the track is
substantially less than five miles per hour. The proposed trail crossing points
(21st Street or 22d Street) are already public crossings, and are highly visible
from all directions. The crossing will be a right angles to the track so as to reduce
speeds of bicyclists. Moreover, OL&B has informed us that it operates only
between 6:30 AM and 3 PM on all its trackage, which in general is daylight in
Lincoln. Finally, the Lincoln Lumber/Textron lease provides for crossing rights
to Textron (for pedestrians as well as vehicles) all along the corridor where
Textron owned property (roughly from east of 22d Street all the way to 18th
Street), and does not restrict crossing to public crossings. A Kkey reason for the
Husker Link Trail is to provide a facility safer for pedestrians and bicyclists than
current streets employed for non-motorized commuting purposes.

Tl A

Terry Genrich /

Subscribed to and sworn before me this & 7+‘£day of October, 2003.

Vi,

/OA AL 2

Notary Public

Exhibit A -- map
Exhibit B -- plans Gflfgnl:mm-suu of Nebraska
Exhibit C -- TE Fund application si- Wy Co. B LKINSHAW
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cARIBIL B

X

MOPAC WEST/HUSKER LINK TRAIL
NDOR PROJECT NO. STPB-55(139) C.N. 12637
PARKS & REC. PROJECT NO. 409375
OA PROJECT NO. 2002-0498

INDEX OF SHEETS i SUMMARY OF QUANTITIES
|

SHEET NO. 1 COVER SHEET m CLEARING & GRUBBING 10.3 ACRES
SHEET NC. 2T TYPICAL CROSS SECTIONS AND DETAILS o TREE REMOVAL (24 INCHES) 3 EACH
SHEET NO.  2T-2 SIGN DETAILS TREE REMOVAL (36 INCHES) 1 EACH
SHEET ND.  2T-3 MODULAR BLOCK WALL PROFILE & DETAILS TYPE "A" SAWING 501 LIN. FT.
SHEET NO. 2N HORIZONTAL CURVE DATA & CONTROL POINTS TYPE "8" SAWING 564 LIN. FT.
SHEET NO.  3-§ REMOVALS PAVEMENT REMOVAL 458 sQ. YO,
SHEET NO.  7-10 PLAN & PROFILE SHEETS SIDEWALK REMOVAL 251 S0. YO.
SHEET NO.  11-21 LANDSCAPING SHEETS BALLAST REMOVAL 2331 CU. YD.
SHEET NO.  XS-1 - X$-27 TRAIL €ROSS SECTIONS BUILD CONCRETE DRIVEWAY 14 s0. YD.
MODULAR BLOCK WALL 285 SQ. FT.
N REMOVE & REBUILD RETAINING WALL 24 s0. FT.
S 3 BUILD 18" CULVERT 30 LIN. FT.
e o) RELOCATE 6' HIGH CHAINLINK FENCE W/BARB WIRE 368 LIN. FT.
.Mn,.,n MILL CURB FOR ADA RANPS 19 LIN. FT.
Ihlla TYPE III BARRICADES @ 27TH STREET 2 EACH
= 5" THICK CONCRETE TRAIL 4,784 S0. YD.
8" THICK CONCRETE TRAIL 57 50. YD.
CRUSHED ROCK TRAIL 1,470 S0. YO.
RELOCATE BALLAST 244 CU. YD.
SUB-~GRADE PREPARATION 5,655 S0. YD.
SIGNAGE 38 EACH

CROSS WALK STRIPING, 12" WHITE PREFORMED PLASTIC 144 LIN. FT.
LANDSCAPE ITEMS

LEGEND

v o SHADE TREE 20 EACH
Com  SANITARY SEWER MANHOLE w&fm«» DECIDUOUS TREE s SPRINKLER CONTROL BOX BUILOING LINE EVERGREEN TREE 25 EACH
& ORNAMENTAL TREE 29 EACH
3 a - -
am TELEPHONE PEDESTAL Y SPOT ELEVATION —  SIGN — 0 ——0— CHAIN LINK FENCE DECIDUOUS SHRUB 204 EACH
anﬁ\ PERENNIAL /ORNAMENTAL GRASS 108 EACH
& .
DO ELECTRIC PEDESTAL Ay TOP OF CURB ELEVATION C CwP CENTER LINE POINT —_—g o-— WOODEN FENCE SEEDING 8.0 ACRES
0#0
i
am™R CABLE TV RISER R GUTTER ELEVATION & PAD MOUNTED TRANSFORMER m—— X e X PICKET FENCE
2 VA TREE\BUSH ROW (3 BU BUsH m— e PROPERTY LINE -
Our  LIGHT FOLE - FOR INFORMATION ONLY
17 Loc [EARTHWORK MEASURED IN mxm»zx§M24~ 3144 C.Y.
O SPH  SPRINKLER HEAD — 10— CONTOUR LINE * CONIFEROUS TREE _ = - LIMITS OF CONSTRUCTION EXCAVATION [ 5ts ..
L] CORNER FOUND

COVER SHEET




bt s O e 211

gl sy

-0 A 2.0

A Width Varies
Sta. 307478.85 - 300+80.66
Sta 50/+04.55 ~ 501+51.63

6" Prepered subgrade
5" Concrete trall

Vi Proposed Grede Line & Wide Trail
Sta 400+00.00 ~ 402+50.74
002 '/ SLP (TYP) 10 Wide Trail
= ~ Sta 500+0000 - 501+04.55
IJ,. 12 Wide Trai
—— Sta. 100400.00 - 108+44.09
AL Sta 20040000 - 202+77.35
/\\/.,/\wﬁ o Sta. 300+00.00 - 307+78.85
SRK Sta BOI+5LE3 - 507+46.25
RANENES Sta 60246145 - 602+8545

Sta. 700400.00 - 700+21.00
Sta 704+50.00 - 710+14.32
Sta 800+10.00 - 801+00.67

CONCRETE TRAIL SECTION

NO SCALE

20t | n | 2o
W 8 Wide Trall
6" Limestone Screenings, Loose For Sta 93+80.32 - 100+00.00
Surfecing Compacted ta 4" Thick 12' Wide Trall

Sta. 600+00.00 - 602+61.45
Sta. 700+21.00 - 704+50.00

Proposed Grade Line
0.02 '/* SLP (TYP)

6" Crushed Rock/Ballast, Looge For
Base Course Compacted to 4* Thick

6" Compacted ms.eaﬁl\

CRUSHED ROCK TRAIL SECTION

NO SCALE

First Pour

CONTRACTICON
JOINT
SPACE ALL JOINTS
AT 10'-0" UNLESS
OTHERWISE NOTED.

Preformed joint

fifler w/sealan
EXPANSION

JOINT
LOCATE WHEN ABUTTING ALL STRUCTURES
AND CURBS AND AT THE PC & PT OF
HORIZONTAL CURVES. EXPANSION JOINT
IS SUBSIDIARY TO CONCRETE BIKEWAY.

CONCRETE JOINT DETAILS

NO SCALE

CONSTRUCTION
JOIN'

TYPICAL RAMP DETAIL

NO SCALE

Station Callout A
|
w0'-0" R r-0" R
¥
)

TEE INTERSECTION

STA. 502+61.45
STA. 700+00.00
STA. 80/+00.67
12-g%
Tined Surface
Ramp Wing
(50% Siope)

SECTION A-

NO SCALE
Tined
Surfacs
58" 6'-0" Min.
" R
(5" Rise) Top of Curb
2% 7% Mex. 1" Lip Curb
—_— — (8% Stope)
Joint Sealing Fitler (Hot Poured Type) E
1" Prefarmed Expanston Jotnt Fllier— — H -0

Typ)

SECTION B-B

NO SCALE

TYPICAL SECTION & JOINT DETAILS
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MOPAC WEST/HUSKER LINK TRAIL
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TYPE "A" SAWING

B2 REMOVE ASPHALT SURFACE

STA. T0 STA. T sie [ UN FT. LOCATION sa. YDs.
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200+00.00 - 201+62,38 150’
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Sta. 93+90.32 to Sta. 202+77.35




MOPAC WEST/HUSKER LINK TRAIL R

REMOVE BRIDGE PLANK RETAINING WALL xxxxxxxx RELOCATE, 8' CHAIN LINK FENCE

LOCATION [ sie | LN FT. LOCATION [ stoe | LN FT.
304+09.30 - 304+55.30 | LEFT | 46" 304+409.30 - 307+76.42 LEFT | 367
= W gL 1130 L1 | ! ! i ! ! | ! | I .
B ! ! i ! | |
by A — , s
~ - o
T T T e i)~ =Y Street —— e - e - —— i -
(3 T — - — B - .
r L { LS L[ Loc A :
i . - \
| | ' | | ] 1)
Ea 1 H * 1 | | i o
. i ! ! | |
- - i i | i
o i I i 1 i
~h 2 i ! ! i
41 . gl i _ | : 2 _ L
_ 8 | ! : !
% |
e t Lo
il i o
L] :
mw i '
1K . {
7 |
502 503 504 |
! Loc w”
g "
= : ﬁmw.m
S m TR E e —ons e
| 3 | !
H i i
. z 11 2 i |
. 3 \ . !
2 m 3 m . H A \_r z 5
5 2 @ 5 20 3 g £ — g
I W v | ngi e e : m—
= ! e ° i ! H | | | ]
e B : . ; o E A
E 54 ﬁ. ) . & ﬁ { | ! o | &
RS L. | i !
o 6 ¢ 7 g
8 5 8 cLs g 5 61 T8 20|
SR | i U R | : i i |
. i ! ; - : S ! : | ; i :
§
§
§ DT BALLAST REMOVAL REREZZY  PAVEMENT REMOVAL X LARGE TREE REMOVAL
3 LOCATION [ cu. yos. LOCATION 50. YDS. LOCATION SIDE SIZE EACH
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MOPAC WEST/HUSKER LINK TRAIL TS
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MOPAC WEST/HUSKER LINK TRAIL

I GUILD CONCRETE DRIVEWAY % SUBGRADE PREPARATION
LOCATION [ swoe | sa. yos. | LOCATION VIDTH 0. YDS.
308+89.66 ez m1. | 14 o 108+00,00 - 108+24.09 | 14'~0" &9
Si 200400.00 - 202+77.35 431
\ B \ 7 s 300+00,00 - _307+78.85 1212
— : 307+78.85 - 308+83.66 165
—— BEGIN TRAIL SEGMENT 4
BEGIN TRAIL SEGMENT 2 — - o -
STA. 200+00.00 21 ‘ — 400+00.00 - 402+00.00 | 10'-0' 222 T STA. 400+00.00

— | w il
|
*

T ¢

END TRAIL SEGMENT 3
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\ i
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MOPAC WEST/HUSKER LINK TRAIL

— - _y street. =
BB BUILD CONCRETE BIKEWAY BUILD CRUSHED ROCK BIKEWAY Teit BUILD CULVERT SUB GRADE PREPARATION
LOCATION WIDTH SQ. YDS. LOCATION WIDTH 50. YDS. LOCATION _ SIZE _ LENGTH LOCATION WIDTH $Q. YDS.
402+00.00 - 402+59.74 8'-0" 53 6500+00.00 - 602+65.93 12'-0" 355 501+24.00 15.4 LT. TO 14.6 RT. _ 18" _ 30' ~2m.;r_. ﬂxcmmlz.x 402+00.00 -~ 402+58.74 10'~0" €6 17
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peey i = \
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ts02 | 1 6 ! | | i ' P ;
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MOPAC WEST/HUSKER LINK TRAIL e o e -
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EXHIBIT C

An Application to the
Nebraska Department of Roads

For

Transportation Enhancement Improvement Funding

Of

The MoPac West Trail
A cooperative project of
The City of Lincoln

And
The Great Plains Trails Network

September 17, 2001




State of Nebraska

TO BE COMPLETED BY PROGRAM MANAGEMENT DIVISION

Department of Roads CONTROL NUMBER:
2 PROJECT NUMBER:
Transportation Enhancement
H PROJECT NAME:
Improvement Request (Final)
1. GOVERNMENT AGENCY (Check One): O Village B city ] County
rcency Nave: City Of Lincoln Parks and Recreation Department OO0 NRD [0 State 0 Other
2. CONTACT PERSON DAYTIME PHONE:
Terry Genrich (402) 441-7939
MAILING ADDRESS: (Street) CITY: STATE; ZIP:
2740 A Street Lincoln NE 68502
FAX NUMBER: E-MAIL:
(402) 441-8706 Tgenrich(@ci.lincoln.ne.us
3. CONTACT PERSON: (Print Name & Titie) SIGNATUY \ DATE:
Terry Genrich- Natural Resources and Greenways Manager, ’\’)E ( : /( G-le- O\
Lincoln Parks and Recreation Pty Jot /
4. GOVERNMENT AGENCY: (Print Name & Title) SIBNATURE ‘ DATE:
Lynn Johnson- Director, Lincoln Parks and Recreation M/Vy\ \ q/ ZO / O\
\ \)' 'A’Mbﬂl ] .
5. PROJECT NAME: (Example: Beatrice Big Biue Trail; Neligh Mill Bridge Renovation)
MOPAC WEST (HUSKER LINK)
6. PROJECT DESCRIPTION/LOCATION: (Inciude location, work to be performed, and attach map)
PLEASE SEE ATTACHED
PURPOSE OF THE PROJECT:
PLEASE SEE ATTACHED
7. PROJECT COST
TOTAL:  $394,349 FEDERAL FUNDS REQUESTED: $291,818
8. MATQHING FUNDS PROVIDED BY: _ PERCENTAGE OF MATCH: (Minimum 20% of fotal)
City of Lincoln, Great Plains Trails Network 26%
9. PROJECT TYPE: (Select One Category)

R Trails

[J Historic Preservation

[J Scenic or Historic Byways

Page 4




PROJECT QUALITY - NEW AND/OR INNOVATIVE:

Quality of life is often a consideration of people and industries thinking about relocation to a community. Recent
studies of real estate sales indicate that access to hiker/biker trails is an influential factor in selecting a home for
purchase. Lincoln's extensive trail system is often cited as an element contributing positively to quality of life
residents of the capitol city enjoy. Continued expansion and enhancements to the trail system, such as the MoPac
West Trail project, are therefore a factor in economic development of Lincoln.

41. | PROJECT IMPACT:
This trail project has involved a lot of cooperation between many public and private groups including organized trail
groups, neighborhood associations, businesses and community leaders. Over $90,000 in private donations have
been raised or are committees to support this part of the project, with additional donations being planned for the
next phase of this project. This next phase will include a bridge over 27" Street. Partial funding for the 27" Street
bridge will come from Tax Increment Financing as a result of Community revitalization that has taken place over the
past 2-3 years. We know that the Urban Development Department has been extremely interested in community
revitalization projects in this part of Lincoln and know this trail fits into their plan along with revitalization of
neighborhoods and business districts.

12. | TRANSPORTATION/COMMUNITY PLANS:
The MoPac West (Husker Link) Trail is identified within the Transportation Element of the Lincoln/Lancaster County
Comprehensive Plan. In addition, the adopted City Capital Improvement program identifies construction of the trail
as a near term priority.

1 3_ PUBLIC BENEFITS/ECONOMIC DEVELOPMENT:
SEE ATTACHED

414, | ENVIRONMENTAL IMPACTS: (Attach DR Form 275)

1 5. THIS PROJECT IS SUPPORTED BY:

City of Lincoln, Lincoln Parks and Recreation Advisory Board, City of Lincoln Pedestrian/Bicycle Committee, The
Great Plains Trails Network, various neighborhood Associations and University of Nebraska-Lincoln

Attach the following required items:

. Budget

+  Map (Maps of some communities may be obtained from the Department of Roads Map Sales at 402-479-4503).
- Resolution

« Environmental Impact Forms (DR275)
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Transportation Enhancement Improvement Request: City of Lincoln / MoPac West
6. PROJECT DESCRIPTION/LOCATION

The City of Lincoln Parks & Recreation Department is seeking funding to develop a combination
Rail with Trail and Trail only transportation link within the abandoned Union Pacific line
commonly known as the X Street corridor. The City recently acquired the railroad ROW
between 18" & 19" Streets and between 24™ and 30™ Streets. A one block section on the west
end of the corridor that is needed to connect with the existing Rock Island Trail, is owned by the
University of Nebraska. Negotiations are underway with the University for the one block section
that is on their property. The remainder of the corridor from 19" to 24™ Streets is privately
owned and the City is currently negotiating with the owner for an easement for the trail.

The proposed project will start at the west end of the existing MoPac East Trail near 30%and Y
Streets. The MoPac West Trail will be constructed on the abandoned railbed between 30™ and
24™ Streets. Barricades will be placed at each side of 27" Street to prevent users from crossing
at grade. A temporary connection is required at 27 Street using City sidewalks to take users
north to Y Street to use the pedestrian activated light at that location. The City is scheduled to
construct a pedestrian bridge over 27 Street within four years at which time the barricades and
temporary trail will be removed.

The trail continues west on the abandoned railbed until just before it reaches a section of railroad
that is privately owned at 24" Street. At this location, the trail turns north within public ROW to
an alley where the trail then turns west again for one block. At 23™ Street, the trail turns south to
enter the privately owned railroad ROW going west where it will occupy a minimum of a 16 foot
wide easement on the northern portion of the ROW. The trail stays on the north side of the
ROW until it crosses the tracks near 21% Street. Concrete construction continues to a point near
18" Street. A temporary crushed limestone surface will carry the trail from 18" street across
University of Nebraska property to the existing Rock Island Trail one block south of the rail
corridor. The end of the concrete surfacing will be located at the future connection of the
Antelope Valley Trail system scheduled for completion in 2007. The temporary surfacing
connecting the MoPac West Trail with the Rock Island will be removed at that time and a
permanent surface will be installed. The trail is 5175 feet in length and will be 12 foot wide.

Purpose of the Project:

This project will provide an important link for bicycle commuters going to and from the
University of Nebraska downtown campus as well as the East Campus location. It is needed to
provide a safe off-street route for commuters. It is also an important final link that will connect
with the current MoPac East Trail that continues east of Lincoln and eventually all the way to
Iowa. The west end of this corridor will connect with the existing Rock Island Trail. This is the
far northern part of the Rock Island that as users go south from this point can travel all the way to
the south part of Lincoln. Plans are underway to connect the Rock Island trail on the south with
other trails that could eventually take users all the way to the Kansas border. When the Antelope
Valley Project is completed, this section of the MoPac West Trail will provide the link to that
which will allow commuters access to trails serving the north and west locations of Lincoln.




Transportation Enhancement Improvement Request: City of Lincoln / MoPac West
13. PUBLIC BENEFITS/ECONOMIC DEVELOPMENT

There are presently 80 miles of trails within Lincoln, ranking the community in the top ten in the
nation for non-motorized accessibility. It is important to note that much of the trails system is
the result of the diligent efforts of trail supporters within the community who have actively
raised private funds and participated in property acquisition.

The focus of future trails plans is two-fold: a) to continue to extend the trail system outward
with growth of the community, and b) to interconnect the trail system for greater accessibility.
The MoPac West Trail will provide a major connection between two of Lincoln’s longest and
continuous trails. Those trails are the MoPac East and Rock Island. These two trails will
eventually connect with trails that could allow for a non-motorized opportunity through
Nebraska from Kansas to Iowa.

The width of this section of trail is two feet wider than most trails we build. This is due to the
anticipated heavy use by University of Nebraska students using the trail to commute from their
homes as well as between the two University campuses. Bicycle commuters between the two
campuses have had to rely on on-street routes through some heavy traffic areas. This new trail
will offer a safe off-street route that will encourage additional students to commute to school on

bicycles rather than having to drive a vehicle and find a parking place, which has always been
difficult.

It is anticipated that increased accessibility to trails such as the MoPac West will benefit retailers
providing commuter/recreation trail products and services (e.g., bicycles sales and repair,
recreation shoes, in-line skates, recreation clothing).




Husker Link Trail

ITEM Unit Unit Cost | No. Reqd. | Total Cost
Clearing & Grubbing Acre $2,500.00 2.4 $6,000 |

Remove Existing 6' Chain Link Fence w/Barb Wire @ LHA Parking Lot Lin. Ft. $10.00 250 $2,500

Remove 12" Diameter Tree @ LHA Parking Lot Each $150.00 1 $150

Relocate Existing 6' Chain Link Fence @ Textron Pkg Lot (21st to 22nd St) Lin. Ft. $20.00 270 $5,400

Remove Existing 3' High Timber Retaining Wall @ LHA Parking Lot Lin. Ft. $5.00 250 $1,250

{Remove & Reinstall Existing Guardrail @ LHA Parking Lin. Ft. $25.00 250 $6,250

Remove Drive & Curb Return @ Alley Between 23rd and 24th Streets Lump Sum $750.00 2 $1,500

Linear Grading of Railbed Lin. Ft. $5.00 1240 $6,200

Earthwork Where Trail Leaves Railbed Cu. Yd. $4.50 1000 $4,500

Three Foot H‘igbr Modular Block Wall (3.5' high x 200" wall) Sq. Ft. $17.00 700 $11,900

|Build 6 Foot High Chainlink Fence w/Barb Wire Lin. Ft. $25.00 250 $6,250

JMill Curbs for ADA Ramps Lin. Ft. $14.00 100 $1,400

Type Il Barricades @ 27th Street Each $275.00 2 $550

6" Thick Concrete Trail 12' Wide Sq. Yd. $27.00 6215 $167,796

Sub Grade Preparation _Sq. Yd. $2.75 7250 $19,939

Signage Each $250.00 25 $6,250

Cross Walk Striping, 12" White Preformed Plastic Lin. Ft. $6.00 1030 $6,180

RR Pedestrian Crossing East of 21st Street . Each $20,000.00 1 $20,000

Wood Bollard & Wire Cable to Separate Vehicle Parking from Trail Lin. Ft. $3.00 700 $2,100

Landscaping Items

Shade Tree ) N 2.5" Cal, B&B $300.00 25 $7,500

Evergreen Tree 6', B&B $290.00 43 $12,470

Ornamental Tree 1.5" Cal., B&B $250.00 35 $8,750

Shrub 15" to 18" $35.00 202 $7,070

Perennial/Ornamental Grass Each $10.00 15 $150

Seeding L Acre $2,000.00 2.98 $5,969

Total Project Cost $318,024

CONSTRUCTION COSTS TO 318,0

Preliminary Engineering/Architecture @ 10|% $31,802

Construction Engineering/Architecture @ 14% $44,523

ENGINEERING COSTS TOTAL $76,326

ENGINEERING + CONSTRUCTION COSTS $394,349

Less In-Kind Contribution

TOTAL IN-KIND CONTRIBUTION $0

SUBTOTAL PROJE‘CT COSTS:| $394,349

TOTAL PROJECT COSTS: $394,349

\ |
Applicant Match @ 26|% $102,531
Federal Funding @ 74\ % $291,818

9/14/01
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State of Nebraska .
Department of Roads

Environmental
Review

e

Location: .o

. . Reviewed B
Review Area Estimated Involvement Remarks y
initials Date
. . Realignment
1. Project on new alignment N No []Minor [ Major
. . Adjacent to rail line that
2. Additional right-of-wa . -
required g y [INo []Minor XSIgmflcant is owned by Lincoln Lumber.
The trail crosses a privately
3. Any railroad crossings NNO [Oyes owned rail line that hauls if
lumber once or twice a month
4. Airport within %2 mile (N0 [ ves
This project has .generated
5. Public interest likely to be: |[ ] Low DModerate MHigh a lot of interest in the five
years it has been talked aboyt.
6. New access control [ONo []Partial MFUII Vehicular access to trail
’ will be restricted.
7. Relocation of persons, (INo X Yes Some storage area of Lincoln
businesses, etc. required | Estimated No. .........................| Lumber will have to be
relocated.
8. Any .significant stream
crossings xNo [ yes
9. Any channel changes 3
required WNO [ Yes
10. Section 404 Permit .
required XNQ [[]Possible []Yes
11. Floodplain Permit required XNO [JPossible []Yes
12. Any wetland involvement ]Z(No [ Possible [] Yes
13.
14. RO
15.
DR Form 275, Jul 93 T O e FSmA 7, 056 80 12 O PO 275,52 . Y s on recyos pow




‘eview Area

Possible Effect

None

Minor

Signif.

Remarks

Reviewed By

Initials Date

16. Air quality

X

The trail provides an alternative
transportation opportunity reducing
dependence on motor vehicles.

17. Noise quality

SEE ABOVE

18. Energy conservation

SEE ABOVE

19. Landscaping

X
X
A

New landscaping will be done along
much of the trail,

20. Fish and wildlife

21. Water quality

22. Civil Rights
{Minority Involvement)

X<,

The project has been planned through
a community involvement process.

23. Neighborhood disruption

Neighbors are supportive of this
project.

24. Schools, churches,
cemeteries or hospitals

Route will be a major commute route
for university students.

25. Public health and safety

>

The route is a safe off route replacip
an on street route.

26. Economic activity

Enhances quality of life in community
encouraging economic development.

27. Tax base and property
values

28. 4{f) or 6(f) land

29. Historic sites

30. Multiple use of space

Will be used by commuters on bicycles

as well as recreational trail users
making connections to other trails,

31. Public transportation

32. Prime farmland or irrigation
facilities

33.

34.

35.




September 10, 2001

Mr. R. James Pearson
Enhancement Program Coordinator
Nebraska Department of Roads

P. O. Box 94759

Lincoln, NE 68509-4759

Dear Mr. Pearson:

The Lincoln Parks and Recreation Advisory Board voted unanimously in favor of a motion
endorsing the MoPac West (Husker Link) Trail Project at their regular meeting on September 6,
2001. The MoPac West Trail is an important project because it provides a major connection
with the Rock Island Trail and University of Nebraska Campus on the west and the existing
MoPac Trail on the east.

This project is consistent with the Mission Statement of the Parks and Recreation Department, as
adopted by this Board, of “providing quality leisure services, facilities and programs for all
people of Lincoln”. Trails are an important and heavily utilized element of the public recreation
opportunities facilitated by the Department and we know it is an important part of what
contributes to Lincoln’s quality of life. We encourage the Selection Committee look favorably
on the Department’s application for the MoPac West (Husker Link) Trail.

Sincerely,

Mary Arth, Chair
Lincoln Parks and Recreation Advisory Board

Parks and Recreation Department / Lynn Johnson, Director
2740 A Street / Lincoln, Nebraska 68502 / Phone: 402-441-7847 / Fax: 402-441-8706 / Website: www.cilincoln.ne.us
"Making Lincoln a better place to live"




g Great Plains
Trails Network 5000 North 7th + Lincoln, NE 68521 + (402) 477-0242

September 11, 2001

To: T-21 Selection Committee
Re: Application for Funding for Husker Link Trail

Dear Committee,

The Great Plains Trails Network (GPTN) is an organization of about 900 families and
businesses from in and around Lancaster County. We have been instrumental in
supporting the building of trails for about 15 years.

Our top priority has always been to connect Lincoln’s existing trails together near the
downtown, UNL campus area. The Husker Link has been designated by our group as its
top priority.

Many years ago, Lincoln was able to acquire the abandoned MoPac railway from 30™
Street east to 84" Street. GPTN raised the funds for the purchase of the East MoPac,
another 26 miles of the same railway as it leaves Lincoln to the east. It was given to the
Lower Platte South NRD. On the west edge, the rails remained active until just recently.
GPTN raised $125,000 to match a similar commitment from the city, to purchase a large
portion of the remainder of the right-of-way between 18" & 30" Streets.

The completion of the MoPac Trail on the west end will finally join Lincoln’s two busiest
trails, the Rock Island and the MoPac, and at a very high density location, near downtown
and UNL campus.

We hope you will help us with this effort. It is our gumber one priority.

Sincerely,

Rich Rodenbﬁrg, President
Great Plains Trails Network




EAST CAMPUS
COMMUNITY

September 9, 2001 ORGANIZATION

Mr. Terry Genrich

Lincoln Parks & Recreation Department
2740 “A” Street

Lincoln, NE 68502

RE: Husker Link Connection
Dear Mr. Genrich:

The East Campus Community Organization is enthusiastic about extending the Mopac
trail west into UNL campus and downtown area via the Husker Link Connection. This
project has been a vision that the neighborhood identified prior to the Missouri Pacific
Railroad discontinuing rail service. We are pleased the City of Lincoln and Parks &
Recreation Department is taking steps to move this worthwhile project forward.

Numerous UNL faculty and staff reside in the neighborhood along with an extensive
student population comprised of three fraternities and other student housing. This
extension will offer safe access to their classes on the Downtown Campus and students
who commute to East Campus as well. Easing traffic congestion, reducing pollution, and
promoting healthy lifestyles are side benefits to this project.

Those individuals who live adjacent to the Mopac trail have monitored the transition
from a sleepy active rail line, thru the abandonment process, and into an active, vibrant
recreational trail. This past summer, the East Campus Neighborhood sponsored free
refreshments to trail users. It is interesting to note the high number of users coming from
othder parts of Lincoln and the inquiries about extending the trail past Peter Pan Park at
33™ Street.

““The East Campus Commiunity Organization is fully behind your efforts and-isanxions|y Rl m I TR
awaiting the completion of this exciting project. ‘

Paul A. Smith

East Campus Community Organization — President
4300 “X” Street

Lincoln, NE 68503

402-464-9179




"CLINTON

NEIGHBORHOOD
ORGANIZATION

A 501(c)3) Corporation

2121 North 27th Street, Lincoln, NE 68503

September 12, 2001

Park & Recreation Department
2740 ¢ A © St.

Lincoln, NE 68510

Attention Terry Genrich

To whom it may concern,

The Clinton Neighborhood Organization supports the efforts to complete a bicycle link
from 18th to 30th Streets. This link will run through the Clinton Neighborhood and we
have consistently supported these efforts in the planning process and financially in the fund
raising.

Sincerely

(ald et

Carl D. Tesch
President
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01R-250 Introduce: 9-17-01

RESOLUTION NO. A-

WHEREAS, the City of Lincoln through its Parks and Recreation Department intends to
apply to the State of Nebraska Department of Roads for financial assistance from the
Transportation Enhancement Program for the purpose of constructing the “MoPac West - Husker
Link” a one-mile pedestrian/bicycle trail linking the MoPac East Trail with the future Antelope
Valley Project, Rock Island Trail, and the UNL Campus in Lancaster County, Nebraska. The
project will include the construction of a twelve-foot wide concrete pathway and associated
landscape and safety features on publicly owned property along the MoPac Railroad corridor
between 18th and “X” streets and 30th and “X” Streets.

WHEREAS, the total cost of the project will be $495,000 which includes $100,000 for an
easement and construction cost of $395,000. The grant to fund approximately 74% of total
construction cost is being requested with at least 26% of the remainder of the cost of construction
and acquisition of the easement being matched by the City of Lincoln CIP budget, and $90,000
in donations from the Great Plains Trails Network.

WHEREAS, the City of Lincoln wishes to express its support for the project and its
willingness to commit to the cost of operation and maintenance of the completed facility in a safe
and attractive manner for the public.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Lincoln,
Nebraska:

That the City of Lincoln hereby expresses its support for the application being made by

its Parks and Recreation Department to the State of Nebraska Department of Roads for financial




1 assistance from the Transportation Enhancement Program for the purpose of constructing the

2 project described above and known as the “MoPac West - Husker Link.” Terry Genrich, Parks
3 and Recreation Department Natural Resources and Greenways Manager, is hereby designated as

4 the Project Liaison Officer to work with the State of Nebraska Department of Roads staff and

5 shall be the principal contact for this project.
6 The City of Lincoln will not discriminate against any person on the basis of race, color,
7 age, religion, handicap, sex, or national origin in the use of the proposed project acquired or
8 developed pursuant to the application for financial assistance. The City of Lincoln certifies that
9 it has the financial capabilities to operate and maintain the completed facility in a safe and
10 attractive manner for public use and further certifies that it will comply, where applicable, with
11 the Americans with Disabilities Act by make the facilities accessible to the handicapped.
12 The City Clerk is directed to transmit a certified copy of this resolution to the Parks and
13 Recreation Department for inclusion with the application to the State of Nebraska Department of
14 Roads.
Introduced by:
Approved as to Form & Legality:
Ao \k \QC}{M
City Attomey \
Staff Review Completed:
Approved this ___ day of , 2001:
Administrative Assistant Mayor

2-




BQF TITLE
‘ransportation Ephancement

rogram Grant Application

APPROVAL DEADLINE

‘Al‘_ F;_ACT SHEET 0//?—0?50

BiLL NUMBER

REASON

Grant Application for the Mopac West (Husker

Link) Trail Project
ETAILS POSITIONS/RECOMMENDATIONS
Sponsor )
The Lincoln Parks and Recreation Parks and Recreation
Department in cooperation with The Great
Plains Trails Network are proposing to
submit a grant application for approximately | Program All automated departments
$395,000 to the Transportation Departments, or
=nhancement Program. A City Council Groups Affected
-esolution supporting the program
application is required by the program ) -
- .. . Applicants/ Applicant
zdministration agency. Proponents
City Department
Parks and Recreation Department
Other
Great Plains Trails Network
Jiscussion (Including Relationship to other Council Opponents Groups or Individuals
.ctions)
unknown
"he Mopac West (Husker Link) Trail is a 1 Basis of O "
sne) mile pedestrian/bicycle trail connecting asis of Upposition
1e Mopac East Trail with the Rock Island
nd downtown campus. The project cost for
1e initial phase is approximately $495,000. _
he trail will be located on the recently gt:g;mm ndation ge;‘;; AD. Atga'”St
cquired UP corridor and acquisition of an enastions son Agains
asement from Lincoln Lumber. Matching
inds for the grant application are being
izised from the community by the Great
;aomosogrﬁlls T;Jetwoclj'k- ,I?pgroxmatelyﬁ g Board or BY Parks and Recreation Advisory Board
; as been donated or committed t0 | commission & For 0O Against
ate. The project is identified within the Recommendation | Q No Action Taken
apital Improvement (CIP) Program as a Q For with revisions or conditions
sar term project and grant funds were (See Details column for conditions)
entified in recently approved 2001-02
Jdget Y app CITY COUNCIL Q Pass
get. ACTIONS Q Pass (As Amended)
(For Council Use O Council Sub.
Only) O Without Recommendation
O Hold
Q Do not Pass




JETAILS POLICY/PROGRAM IMPACT "
‘ POLICY OR X No o vEs ~
PROGRAM
o CHANGE
OPERATIONAL
IMPACT
ASSESSMENT
COST AND COST of total project: $ 485,000
REVENUE COST of this Ordinance/
PROJECTIONS Resolution $ 110,000
RELATED annual operating -
Costs $ 3,000
INCREASE REVENUE
EXPECTED/YEAR $
SOURCE OF CITY [Approximately]
FUNDS cip $.110.000 %22
$ %
3 %
NON CITY [Approximately}
TRAIL GRANT $.285.000 %_860
GPTN DONATIONS _$_90.000 %18
$ %

BENEFIT COST
Q Front Foot
Q Sqguare Foot

Average Assessment

S $

PPLICABLE DATES:

ACT SHEET PREPARED BY: Terry Genrich, Natural Resources and Greenways Manager

EVIEW BY: Lynn Johnson, Director Parks and Recreation

EFERENCE NUMBER
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01R-250 Introduce: 9-17-01
RESOLUTIONNO. A- 841443

WHEREAS, the City of Lincoln through its Parks and Recreation Department intends to
apply to the State of Nebraska Department of Roads for financial assistance from the
Transportation Enhancement Program for the purpose of constructing the “MoPac West - Husker
Link” a one-mile pedestrian/bicycle trail linking the MoPac East Trail with the future Antelope
Valley Project, Rock Island Trail, and the UNL Campus in Lancaster County, Nebraska. The
project will include the construction of a twelve-foot wide concrete pathway and associated
landscape and safety features on publicly owned property along the MoPac Railroad corridor
between 18th and “X” streets and 30th and “X’ Streets.

WHEREAS, the total cost of the project will be $495,000 which includes $100,000 for an
easement and construction cost of $395,000. The grant to fund approximately 74% of total
construction cost is being requested with at least 26% of the remainder of the cost of construction
and acquisition of the easement being matched by the City of Lincoln CIP budget, and $90,000
in donations from the Great Plains Trails Network.

WHEREAS, the City of Lincoln wishes to express its support for the project and its
willingness to commit to the cost of operation and maintenance of the completed facility in a safe
and attractive manner for the public.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Lincoln,
Nebraska:

That the City of Lincoln hereby expresses its support for the application being made by

its Parks and Recreation Department to the State of Nebraska Department of Roads for financial

_7”7'/,;




assistance from the Transportation Enhancement Program for the purpose of constructing the
project described above and known as the “MoPac West - Husker Link.” Terry Genrich, Parks
and Recreation Department Natural Resources and Greenways Manager, is hereby designated as
the Project Liaison Officer to work with the State of Nebraska Department of Roads staff and
shall be the principal contact for this project.

The City of Lincoln will not discriminate against any person on the basis of race, color,
age, religion, handicap, sex, or national origin in the use of the proposed project acquired or
developed pursuant to the application for financial assistance. The City of Lincoln certifies that
it has the financial capabilities to operate and maintain the completed facility in a safe and

attractive manner for public use and further certifies that it will comply, where applicable, with

11

12

13

14

the Americans with Disabilities Act by make the facilities accessible to the handicapped.

The City Clerk is directed to transmit a certified copy of this resolution to the Parks and

Recreation Department for inclusion with the application to the State of Nebraska Department of

Roads.

introduced ¢

@ma@w

AYES: Camp, Cook, Friendt,
McRoy, Seng, Svoboda;

NAYS: None;

ABSENT: Werner.

Approved as to Form & Legality:

A \& &QCN&Z\V
\\

A\l

City Attorney

Staff Review Completed: -
, Approved this 2] day of K! ! Q , 2001:

N ety

Ll

Administrative Assistant

ADOPTED

SEP o4 2nm

By City Coundil




CERTIFICATE
STATE OF NEBRASKA )
COUNTY OF LANCASTER ; ss:
CITY OF LINCOLN ;

1, Joan E. Ross, City Clerk of the City of Lincoln, Nebraska, do hereby ceﬁify that
the above and foregoing is a true and correct copy Resolution No. A-81114 adopted September
24, 2001, by the Lincoln City Council, as the original appears of record in my said office and is
now in my charge remaining as City Clerk aforesaid.

In Witness Whereof, I have hereunto set my hand officially and affixed the seal of

the City of Lincoln, Nebraska, this 10® day of September, 2001.

Q}ﬂ 27 é// %@ﬁ/

Jo4n E. Ross, City/Clerk

certify jer
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BEFORE THE SURFACE TRANSPORTATION BOARD

City of Lincoln, Nebraska )
) F.D. __34425

Petition for a Declaratory Order )

1, Joel D. Pedersen, make this Verified Statement for use on behalf of the City of Lincoln in the
above captioned proceeding based on personal knowledge and reliable facts reported to me.

1. My name is Joel Pedersen and I am an Assistant City Attorney for the City of Lincoln,
Nebraska. I have been employed by the City of Lincoln in this capacity for 15 years. As a part of my
duties for the City, I have researched title issues and negotiated real estate transactions including several
railroad right-of-way purchases from both Union Pacific and Burlington Northern Santa Fe. Two of
these actions involved abandonment proceedings and approved railbanking before the Surface
Transportation Board. (Jamaica Line UP Docket No. AB-33 (Sub-No. 181X) and former MoPac

UP Docket AB-33 (Sub-No. 112X)). This statement is in support of City of Lincoln’s Petition for a
Declaratory Order relating to the portion of the MoPac right-of-way in AB-33 (Sub-no. 112X)

acquired by Lincoln Lumber Company (LLC) pursuant to an OFA. That portion is generally located
from 19th Street to 24th Street, Lincoln, Lancaster County Nebraska (The OFA Parcel).

2. I have examined the pertinent title documents related to the OFA Parcel and determined that,
but for an assertion of the jurisdiction of the STB and any applicable federal preemption, the City of
Lincoln would be able to legally acquire, including by condemnation if necessary, the necessary
property interests to complete two public projects impacting the OFA Parcel. My determination
includes a finding that the City Council of the City of Lincoln has lawfully approved (by duly enacted
resolution of the City Council passed after public hearing and publication as required by law) two
capital improvement projects that included a specific finding that acquiring the property to complete the
projects was necessary and for a public purpose and authorizing the same to be acquired by
condemnation, if need be, as provided by law.

3. The interests involved would be fee title to a limited portion of the OFA Parcel, including 20
feet of surface for a trail connection and a permanent utility easement for storm water improvements.

4. These improvements can be co-located in the same corridor. The current plan provides for the
Trail predominantly on the north side of the tracks, at locations designed to avoid any interference with
rail use and to minimize any interference with any other business uses of the property. Indeed, the bulk
of the location sought is already improved for sidewalk uses and separated from the rail by utility poles
and other improvements. The storm sewer is currently planned on the south side of the rail to match
best practices and avoid boring under the tracks.

S. On January 10, 2003, Clint Thomas attempted to get a right of entry from Mr. Don Hamill,
owner of Lincoln Lumber Co. (see attached call report Exhibit “A”).




6. I sent a letter to Mr. Don Hamill of Lincoln Lumber Company, record owner of the OFA
Parcel, on February 7, 2003 (copy attached as Exhibit “B”), providing notice under applicable law
(Neb. Rev. Stat. § 76-702) that the City intended to enter the OFA Parcel to complete a survey and
other non-intrusive examinations (no soil tests) in anticipation of acquiring the property for public
purposes.

7. Mr. Hamill strenuously objected to the entry and by letter from his attorney of February 11,
2003 (copy attached as Exhibit “C”) asserted that our ability to acquire the property under state
condemnation laws was preempted by federal law 49 U.S.C. § 10501(b). He unequivocally refused
any offer for the City to voluntarily acquire the necessary property rights for both projects.

8. On February 18, 2003 I personally met with Mr. Hamill to discuss the projects and to make

one further attempt to voluntarily acquire the property and clarify his objections or at a minimum, to gain
access to the property. The meeting followed several telephone calls with Mr. Hamill. Mr. Hamill
stated to me that he believed the trail is not important and is merely “recreational” and should not be
allowed on his property regardless of the impact (or lack thereof) on his business. The City does not
share Mr. Hamill’s view. Mr. Hamill made it clear that he supported the storm sewer project and

noted “that would help a lot of people,” but he linked his approval of the storm sewer acquisition to
keeping the trail off his property. A later conversation with Mr. Hamill’s attorney made it clear the
LLC’s interest in pursuing the OFA in the first place involved a deliberate attempt to block any trail use
in the corridor regardless of any actual impact to the business. The City was informed that Mr. Hamill
would not agree to any amount of compensation or condition which would allow a trail and any trail use
whatsoever was simply unacceptable.

9. As aresult of LLC’s refusal to cooperate, the City did not enter the property for survey and
examination in February. Subsequent efforts to achieve a solution have been unfruitful. Because of the
public importance of the two projects, the City is compelled to seek a declaratory order from the

Board sufficient to permit the City to employ eminent domain to acquire the trail and stormwater
property interest.

10. The two City projects involve completion of the Husker Link Trail and a separate storm sewer
improvement project.

11.  The City is filing other verified statements and evidence showing the importance and public
purposes served by the projects, not the least of which are important connections to the Antelope

Valley Project.

12. Since the OFA proceeding on the OFA parcel several important matters pertinent to the title
and leasehold interests in the same have developed:

a. UP previously had a lease with Cushman, Inc. (now Textron, Inc.) the former owner of
property on both the north and south side of the OFA Parcel. At the time of the OFA
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and prior, Cushman used their adjoining property for manufacturing and other business
purposes, making use of the OFA parcel for parking and to provide both pedestrian
and vehicular connections between the north and south side. In the UP abandonment
proceeding, Cushman also stated that they maintained an interest in preserving rail
service, but did not file an OFA.

The Cushman lease was dated September 27, 1989 (attached as Exhibit “D”) and was
originally executed by the MoPac RR, predecessor in interest to the UP.

Prior to LLC’s OFA, the lease was modified minimally to increase rent and to make
adjustments to administrative provisions.

In what can only be described as a bitter and contentious negotiation, including LLC
barring passage across the OFA Parcel for a period of time under threat of trespass,
Textron agreed to an amendment to the Cushman lease “the Second Supplementai
Agreement” dated March 13, 2001. ( see attached Exhibit “E”) (The LLC
Amendment).

The LLC Amendment:
L. Dramatically expanded the scope of uses allowed (see discussion in paragraph
12 below).

1i. Significantly increased the square footage leased from 49,127 s.f. to 92,115 s.1.
(which may not even correlate to the amount of space actually available for
lease); and

iii. More than quadrupled the comparable annual rental from approximately $0.05
per s.f. to over $0.29 per s.f.

There are several provisions in the LLC Amendment indicating the unequal bargaining
position between the parties, including the removal of an annual term of the lease as
well as deleting any meaningful termination provisions and including automatic rent
increases among the more obvious.

Significantly, Cushman, Inc. has now entirely ceased business operations at the location
for which it previously expressed interest in all service. Indeed, Textron, the owner of
Cushman, has now sold all of its adjoining property to two separate buyers and has
entirely left the City of Lincoln. Textron is still subject to the lease. Neither buyer
indicated any interest in acquiring any interests under the lease.

I attach as Exhibit “F” a diagram showing an overview of the planned routes, property
ownership and right-of-way encroachments. The north parcel was acquired by B&J
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Partnership and the south parcel was acquired by the University of Nebraska for their
transportation services facility.

1. The diagram also shows an area under lease to Commonwealth Electric, dated
December 13, 2000, for a stated period of 30 years at an annual rent of $5,316.61
(30.32 per s.f) for 16,492 s.f. (attached as Exhibit “G”).

13. The LLC amendment allows almost unfettered use of almost the entire OFA Parcel for non-
railroad purposes: “Textron, its employees, agents and invitees can use the Premises without restriction
24 hours a day.” In fact, the lease allows the express use the City seeks to accomplish with the Trail
Project: “The Premises can be used for pedestrian travel and for the movement of materials and
supplies by motor vehicle and other powered machinery.” The Husker Link Trail Project and the
Storm Sewer Project are obviously fully consistent with the uses LLC has contracted to permit through
the Textron lease. The uses do not interfere with rail use of the Premises.

14. The City of Lincoln requests prompt action on this declaratory petition to permit both the trail
and storm sewer projects to proceed next spring in order to avoid loss of funds.

D e

Joel D~ Pedersen

)k_
Subscribed and sworn to before me thisg i] day of O(, \ﬁ) W , 2003.

GENERAL NOTARY-State of Nebcaska
PATRICIA J. BABB -
My Com, Exp. March 2, 2080 ;
Notary Public
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CALL REPORT

EXHIBIT "A"
XX NEGOTIATION
RELOCATION ASSISTANCE
DATE AMOUNT [ SALVAGE | COUNTER | PERSONSPRESENT | visSIT
OFFERED || OFFERED OFFER NO.
1/10/03 $ Don Hamill 1

Report of Discussion

| contacted Mr. Hamill at his office located in the lumber company on this tract. | explained
to him my purpose for being there was to ask his permission to enter the property for the
purpose of doing a survey and other non-invasive testing in conjunction with designing the
Husker Link Trail and Storm Sewer Projects. Mr. Hamill immediately began a long
discussion regarding the Storm Sewer Project. He wanted to know why we needed
permission to be surveying since “that company out of Holdrege” had been surveying and
designing on the project for several months. | told him | did not know why that had been
included, but | knew the primary reason for wanting the survey was to do preliminary
survey work on the bike trail; we had been asked by Brian Kramer to include the Storm
Sewer Project with the trail. Mr. Hamill seemed quite puzzled by this indicating he had told
Brian Kramer several months ago we could have permission to do the work necessary for
the storm sewer. In factin his words the company from Holdrege had been on his property
already doing their work and he had obviously given them permission to do that. 1 told him
it was not my decision, but | had been instructed to prepare a Right of Entry to give us
permission to come onto his land for the purpose of surveying for both of those projects.
| told him it was possible they had done the preliminary design they needed to do from the
City land base and aerial photos which were reasonably accurate but not precise and since
any work to be done in that area would be done in a rather confined space | told him !
thought they wanted to do some field surveying to get precise locations on everything. He
indicated they had been doing transit work and field surveys for the last couple of months
out there. | told him | had no idea, then, why we were just now getting around to asking
permission to do the work. :

I presented him with the Right of Entry and asked if he would be willing to sign it to give us
permission. He wanted to know if I expected him to sign it at that moment. | told him |
would be derelict in my duties if | did not ask him to. 1 said it was his decision if he wanted
to sign it or not. He indicated he did not'want to sign it right then. As we continued to
discuss the situation, it became quite apparent to me Mr. Hamill's objections were to the
trail project and not necessarily the storm sewer. He indicated while he did not like the
storm sewer going in he understood there needed to be a storm sewer and he was getting
tired of the people downstream coming in and complaining about him causing the flooding
on their land and he knew something needed to be done. He said he had been willing to
work with the City to put the storm sewer in, but he did not want to see the trail goin. He
insisted the trail could be placed in a different location and claimed he had been present
at public meetings when he thought it was decided the trail would go around his property
rather than through the middle of it. Mr. Hamill is of the opinion the trail is being forced
down his throat and is not at all pleased with the thought of having the trail run through his
lumber yard. |told him | did not make those decisions and had simply been asked to come
and ask if we could have permission to enter his land for the purposes stated.

Mr. Hamill claimed he was going to have a meeting with Brian Kramer and other Public
Works individuals on Tuesday and after he found out what their intentions were with the
storm sewer and what was going on he would tell Brian whether he was going to sign the
document or not. He asked me if | understood what his feelings were. I told him it was my
understanding if | had brought out two documents -- one Right of Entry for permission to
survey for the storm sewer and one for permission to survey for the Husker Link Trail -- he
would sign the one for the storm sewer, but not sign the one for the trail. He pointed at me




I—————

and said, "You gotit." |told him | had gotten the answer | had come for and had no further
business there. He wanted to walk outside and show me where he thought the trail should
be placed which we did. While we were headed out viewing the trail, as he perceived it,
I told him very candidly | thought the City of Lincoln had statutory right to enter the property
for survey purposes. | told him if the individuals who made the decisions wanted the
project to go at that location, they would probably continue under that statutory right. At
that Mr. Hamill got quite agitated and indicated to me he would fight the City to the end in
an effort to keep the trail out of that location. He gave me the number of his attorney in
Chicago and asked me to give him a call. He said if he had to spend another $150,000 to
stop the trail he would do so. 1told him | hoped that would not be necessary, but | would
pass his comments along to the parties responsible for making the decisions regarding the
location for the trail. | then thanked Mr. Hamill for his time and departed.

Project: Husker Link Trail, 409-375 & Storm Sewer, 701-321
Tract No.:
Property Tenant:

Property Owners:  Lincoln Lumber Company

Agent: (Signature)

gwh/ W Date: {a«/ /3, Zoo3

Clinton W. Thomas

dge




EXHIBIT “B" "

February 7, 2003

Don Hamill 474~ qeq g
Lincoln Lumber Co.

P. O. Box 30373

Lincoln, NE 68503

Dear Mr. Hamill:

This letter is to inform you that (weather permitting) on February 18"
through February 21 between the hours 8:00 AM to 6:00 PM representatives of
the City of Lincoln, Nebraska will be entering upon your property generally
located at (Property):

Former MoPac (UP) RR ROW between west line of 24th and the
east line of 18th Street in Lincoln, Lancaster County, Nebraska.

for the purpose of examining and surveying the same m contemplation of
bringing condemnation proceedings.

The planned activities will require more than 8 hours on-site. Ideally those
hours will be on consecutive days. These activities are related to planned public
projects and will not involve any excavation, borings or change of grade
whatsoever upon your property. The activities and entry upon your property are
authorized by law under Neb. Rev. Stat. § 76-702 (Reiss. 1996) a copy of which
is attached for your reference. The City representatives will display business card
identification and a copy of this letter for verification upon your request.

If you have concerns about the activities or the identification of persons
presenting this letter, please contact me directly at 402-441-7232.

Sincerely,

\\i:al Pedersen /
ant City Attorney
JDP/tb

Law Department / Dana W. Roper, City Attorney / 575 South 10th Street / Suite 4201 / Lincoln, Nebraska 68508
Phone: 402-441-7281, Civil Fax: 402-441-8812, Pros. Fax: 402-441-8813 / Website: www.ci.lincoln.ne.us

) Ernest R. (Rick) Peo III, Chief Assistant / John C. McQuinn I1, Chief Prosecutor / Richard C. Anderson, Police Legal Advisor
Civil: James D Faimon / Don W. Taute / Steven J. Huggenberger / Joel D. Pedersen / Connor L. Reuter / Margaret M. Blatchford / Tonya L. Skinner
Prosecution: Patrick C. Campbell / Christine A. Loseke / Rob E. Caples / Marcee A. Shell




76-702 Condemner; enter upon land; inventory; furnish to
condemnee.

After negotiations have failed, any condemner, or his
representative, upon proper identification and after informing
the condemnee of the contemplated action is authorized to enter
upon any land for the purpose of examining and surveying same in
contemplation of bringing or during the pendency of
condemnation proceedings under sections 76-701 to 76-724;
PROVIDED, when an inventory is made of the damage to
personal property by reason of examining or surveying the land
by the condemner, or his representatives, a copy of the inventory
shall be delivered to the condemnee.
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. Law OFFICE
THOMAS E McCFARLAND, PC.
208 SOUTH LASALLE STREET - SUITE 1890
CHICAGO, ILLINOIS 60604-1194
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mcfarland@aol.com

EXHIBIT "C"

THoMAS E MCEFARLAND

February 11, 2003

By fax to 402-441-8812
and UPS overnight mail

Joel D. Pedersen

Assistant City Attorney

City of Lincoln, Nebraska

Law Department

575 South 10" Street, Suite 4201
Lincoln, NE 68508

Dear Mr. Pedersen:

This refers to your letter of February 7 to Don Hamill of Lincoln Lumber Co., providing
notice that City representatives intend to enter on the Lumber Company’s property on February
18-21 for the purpose of examining and surveying the property in contemplation of bringing
condemnation proceedings. Your letter cites Neb. Rev. Stat. §76-702 as authority for such entry.

I represent Lincoln Lumber Company. In that capacity, I am advising you that Lincoln
Lumber Company is a rail carrier subject to the jurisdiction of the United States Department of
Transportation, Surface Transportation Board (STB), as to the property on which the City
proposes to enter. In light of that status, the Nebraska law providing for the City’s right of entry
on that property in contemplation of condemnation, as well as State condemnation law itself, are
federally preempted by virtue of 49 U.S.C. § 10501(b).

In Union Pacific RR Co. - Aband. Exempt. - in Lancaster County, NE, STB Docket No.
AB-33 (Sub-No. 112X), decision issued January 16, 1998, the STB authorized Lincoln Lumber
Company to acquire the railroad right-of-way property between 19™ Street and 24" Street in
Lincoln, NE for continued rail operation. I have attached a copy of that decision to this letter.
Pursuant to that authority, Lincoln Lumber acquired that property by virtue of a deed from Union
Pacific dated November 8, 2000, copy attached to this letter.

Lincoln Lumber acquired the 19" Street - 24" Street railroad right-of-way property
pursuant to the offer-of-financial-assistance provisions (OFA) of 49 U.S.C. § 10904. That
acquisition foreclosed railbanking and interim recreational trail use of that property under the
National Trails System Act. See Union Pacific RR Co. - Aband. Exempt. - in Lancaster County,
supra, decision issued September 24, 1997, at 10. It is settled that OF As for continued rail use

RECEIVED
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;HOMAS E MCcCFARLAND

Joel D. Pedersen
February 11, 2003
Page 2

take priority over railbanking and interim trail use. Rail Abandonments - Use of Rights-of-Way
as Trails, 2 1.C.C.2d 591, 608 (1986).

By virtue of federal preemption of remedies under State law provided in 49 U.S.C.
§ 10501(b), local interests cannot use State condemnation law to establish railbanking and
interim trail use of railroad right-of-way property that was acquired pursuant to 49 U.S.C.
§ 10904, and thereby accomplish indirectly that which the law directly prohibits. It is provided
in 49 U.S.C. § 10501(D) as follows:

(b)  The jurisdiction of the Board (STB) over —

€)) transportation by rail carriers, and the
remedies provided in this part with respect to rates,
classifications, rules (including car service,
interchange, and other operating rules), practices,
routes, services, and facilities of such carriers; and

(2)  the construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial,
team, switching, or side tracks, or facilities, even if
the tracks are located, or intended to be located,
entirely in one State,

is exclusive. Except as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation are
exclusive and preempt the remedies provided under Federal or State law.

The term “transportation” is defined broadly in 49 U.S.C. § 10102(9)(A) to include “property
... of any kind related to the movement of . . . property. . . by rail.” That broad definition
encompasses the railroad operating right-of-way property of a rail carrier subject to the
jurisdiction of the STB.

It has been held specifically that the provisions of 49 U.S.C. § 10501(b) effect an express
federal preemption of State condemnation law as attempted to be applied to property within a rail
carrier’s operating right-of-way. See Wisconsin Central, Ltd. v. The City of Marshfield, 2000
U.S. Dist. LEXIS 10570 at *16 (W.D., Wisc. 2000), viz.:

... WCL is a ‘common carrier’ and the passing track is ‘transportation’ as
both are defined by the ICCTA. In the absence of a genuine dispute the language
of the ICCTA and the ‘clear and manifest’ intent evinced by Congress require that
plaintiff prevail as a matter of law on its federal preemption claim. Wisconsin’s
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POMAS E MCcCEARLAND

Joel D. Pedersen
February 11, 2003
Page 3

condemnation law, Chapter 32 of the Wisconsin Statutes, as applied to WCL’s
passing track in Marshfield, Wisconsin is without effect.

Accord: Riverview Trenton Railroad Company v. County of Wayne, E.D., Mich., No. 01-70078,
filed April 10, 2001, at 6 (federal law preempted Wayne County, Michigan Uniform
Condemnation Procedure Act attempted to be applied to condemn a parcel of land used for rail
transportation and other related rail activities).

In view of the foregoing, this is to put the City on notice that Lincoln Lumber will seek an
injunction in Federal Court on the basis of federal preemption if the City enters upon Lincoln
Lumber’s railroad right-of-way property on the purported authority of Neb. Rev. Stat. § 76-702
in contemplation of condemnation of that property for railbanking and interim trail use.

Please advise regarding the City’s position after review of this letter.

Very truly yours,
/‘/LWQ {: l/\/'\ Lﬁ&/\/‘,“.vv(,&
Thomas F. McFarland

Attorney for Lincoln Lumber Company

TMcF:k:enc:wp8.0\922\Itrjdp 1

cc: Don Hamill
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28785 SERVICE DATE - JANUARY 16, 1998
DO
SURFACE TRANSPORTATION BOARD

DECISION

STB Docket No. AB-33 (Sub-No. 112X)

UNION PACIFIC RAILROAD COMPANY--ABANDONMENT EXEMPTION--
IN LANCASTER COUNTY, NE

Decided: January 13, 1998

By decision and notice of interim trail use or abandonment served September 24, 1997,
we granted the Union Pacific Railroad Company (UP) an exemption under 49 U.S.C. 10502 from
the prior approval requirement of 49 U.S.C. 10903 to abandon a 1.88-mile segment of its Lincoln
Branch between milepost 494.76, near 10th Street, and milepost 492.99, near 33rd Street, in
Lincoln, NE, subject to conditions.! Before the decision authorizing abandonment became
effective, Lincoln Lumber Company (LLC) timely filed an offer of financial assistance (OFA) under
49 U.S.C. 10904 and 49 CFR 1152.27(c) to purchase that portion of the line located between 19th
Street and 24th Street.

By decision served October 8, 1997, LLC was found financially responsible, and the
effective date of the decision authorizing abandonment was postponed for the segment located
between 19th Street and 24th Street to permit the OFA process to proceed. Subsequently, LLC
filed a request that the Board establish the conditions and the amount of compensation for the sale
of the line. Thereafter, in a decision served December 3, 1997, the Board set the purchase price
for the line at $300,947, and established terms for transfer of the line. On December 23, 1997,
LLC filed a petition to reopen the December 3, 1997, asserting that the Board had committed
material error. LLC’s petition will be considered in a subsequent decision.

By letter filed December 8, 1997, LLC indicates that it accepts the Board’s terms and
conditions and acknowledges that it will be bound by them unless they are modified as a result of
its petition to reopen.

! The Board’s decision also imposed a public use condition under 49 U.S.C. 10905 and a trail
use condition under 16 U.S.C. 1247(d) for a portion of the segment between 18th Street
(milepost 494.166) and 33rd Street (milepost 492.88). On October 14, 1997, the National
Association of Reversionary Property Owners (NARPO) filed a petition to reopen the
September 24, 1997 decision to vacate the trail use condition. The portion LLC will acquire here
is included in, but does not embrace the entirety of, the portion of the line covered by the interim
trail use/rail banking condition. Accordingly, NARPQ’s petition appears to be moot as to the
portion of the line between 19th Street and 24th Street. NARPO’s petition as to the other parts
of the line will be considered in a subsequent decision.




STB Docket No. AB-33 (Sub-No. 112X)

When a person offering to purchase a line accepts the terms and conditions set by the
Board, the offer is binding. See 49 U.S.C. 10904 and 49 CFR 1152.27(h)(7). Accordingly, the
sale will be approved and the petition for exemption will be dismissed as to the segment located
between 19th Street and 24th Street.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. Under 49 U.S.C. 10904, LLC is authorized to acquire the segment located between
19th Street and 24th Street.

2. Under 49 U.S.C. 10904 and 49 CFR 1152.27(h)(7), the petition for exemption is
dismissed as to that segment located between 19th Street and 24th Street, effective on the date the
sale is consummated.

3. This decision is effective on its service date.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams
Secretary
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QUITCLAIM DEED

UNION PACIFIC RAILROAD COMPANY, a Delaware corporation, successor
in interest by merger to Union Pacific Railroad Company, a Utah corporation and Missouri
Pacific Railroad Company ("Grantor”) in consideration of the sum of Ten Dollars ($10.00),
and other valuable consideration to it duly paid, the receipt whereof is hereby
acknowledged, does hereby REMISE, RELEASE and forever QUITCLAIM unto LINCOLN
LUMBER COMPANY, a Nebraska corporation, ("Grantee") whose address is P. O. Box
30373, Station A, Lincoln, Nebraska 68503 and unto its successors and assigns forever,
all of Grantor's right, title, interest, estate, claim and demand, both at law and in equity, of,
in, and to the real estate (hereinafter the "Property”) situated in Lincoin, Lancaster County,
State of Nebraska, as more particularly described in Exhibit A, hereto attached and hereby

made a part hereof.

TOGETHER with all and singular the hereditaments and appurtenances
thereunto belonging; TO HAVE AND TO HOLD the Property unto the said Grantee and

unto its successors and assigns.

IN WITNESS WHEREOF, the Grantor has caused this deed to be duly
executed as of the £z day of , 2000.

UNION PACIFIC RAILROAD COMPANY

Assistant Secfetgry Title: Assistant Vice President
(Seal)

Attest:




ACKNOWLEDGMENT

STATE OF NEBRASKA )
) ss.

COUNTY OF DOUGLAS )

On this 8% day of pr,mbzr‘ , 2000, before me, a Notary Public in
and for said County and State, personally appeared D Uhrie

and_ C . 7V [ AP ¥ who are the \
and the Assistant Secretdry, respectively, of Union Pacific Railroad Company, a Delaware

corporation, and who are personally known to me (or proved to me on the basis of
satisfactory evidence) to be the persons whose names are subscribed to in the within
instrument, and acknowledged to me that they executed the same in their authorized
capacities, and that by their signatures on the instrument the persons, or the entity upon
behalf of which the persons acted, executed the instrument.

0

WITNESS my hand and official seal.

ety (s

Notary Public

@ GENERAL NOTARY-Stats of Nebraska
NILDA HILL
(Seal) OZED My Comm. Exp. July 11, 2004

G:LAWADM\PARUML\1665-57 QCD 2



UNION PACIFIC RAILROAD COMPANY
Lincoln, Lancaster County, Nebraska

EXHIBIT "A"

All that part of the Missouri Pacific Railroad Company, predecessor to Union
Pacific Railroad Company main line track known as the Lincoln Branch situate in
Section 24, Township 10 North, Range 6 East and Section 19, Township 10
North, Range 7 East of the 6" Principal Meridian in the City of Lincoin, Lancaster
"County, Nebraska, lying between the West line of 24" Street and a line lying 84.0
feet easterly of the westerly line of Lots 6 and 7 in the Antelope Addition to the
City of Lincoln according to the official recorded plat thereof and as referred to in
the Deed recorded March 30, 1886 in Book 27 Page 559 and Deed recorded July
23, 1886 in Book 30 Page 99 Official Records Lancaster County, Nebraska, said
westerly line of said Lots 6 and 7 also being the easterly line of 18" Street.

Together with that portion of Lot € in the Antelope Addition to the City of Lincoin
according to the official recorded plat thereof described as follows:

Commencing at the point of intersection of the southwest corner of Lot 5 in said
Antelope Addition and the east line of 18" Street as shown on said plat; thence
easterly along the south line of said Lot 5 a distance of 64 feet more orless to a
point being 15.0 feet southwesterly as measured concentric to the center line of
track of an existing spur track, said point being the Point of Beginning. Thence
continuing along the south line of said Lot 5 a distance of 20.0 feet more or less
to a point being 84.0 feet east of said east line of 18" Street; thence southerly
parallel to as measured at right angles and 84.0 feet east of said east line of 18"
Street a distance of 11.17 feet more or less to a point being 15.0 feet
southwesterly as measured concentric to the center line of track of an existing
spur track; thence northwesterly along a line being 15.0 feet southwesterly as
measured concentric to the center line of track of an existing spur track to the

Point of Beginning.
Containing an area of 5.59 acres, more or less

Office of Real Estate
Omaha, Nebraska
July 24, 2000

Written by: JCO
166557 leg



o UNION PACIFIC RAILROAD COMPANY
CONTRACTS & REAL ESTATE DEFARTMENT

~

R.D. UHRICH
ASS(STANT VICE PRESIDENT

ROOM 1100. 1418 DODGE STREET
OMAHA, NEBRASKA 88179
(402) 271-3753
FAX (402) 271-5483

August 8, 1585

U. 'S. CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Cushman, Inc.
P.0. Box 82409
Lincoln, Nebraska €68501-9971

Gentlemen:

“

EXHIBIT "D"

J. A, ANTHONY
DIRECTOR-CONTRACTS &
JOINT FACIUTIES

D. D. BROWN
OIRECTOR-REAL ESTATE

J. L. HAWKINS
OIRECTOR-OPERATIONS SUPPORT

D. H. LIGHTWINE
DIRECTOR-REAL ESTATE

W. R. ULRICH
DIRECTOR-BUILSELEDBES

Reference is made to that certain Lease dated September 27, 1989 between
Misscuri Pacific Railroad Company and Cushman, Inc., covering a portion of the

Railroad Company's property at Lincoln, Nebraska for parking.

Said Lease is

identified in the Railrocad Company's records as Audit Number 151544.

Article 3 of this Lease provides for a periodic reevaluation of rental.

This letter is to advise you that effective as of Septembaer 26,

shall be $3,193.00 per annum.

1995 the rental

Also, attached is a Hazardous Waste and Underground Storage Tank

Questionnaire for you to complete and return to me.

You will be billed at the new rate on the next billing date. If you have

any questions, please contact me at (402) 271-3194.




THIS SUPPLEMENTAL AGREEMENT is made and entered into as
of the _ 77 _ day of ygusTl_ , 1976, by and between
MISSOURI PACIFIC RAILROAD COMPANY, a Delaware corporation (here-—
inafter the "Lessor'”), and CUSHMAN, INC., a Delaware corporation

(hereinafter the '"Lessee').

RECITALS:

By instrument dated September 27, 1989, the parties
hereto or their predecessors in interest (if any),
entered into an agreement (hereinafter the "Basic
dgreement”), identified as Agreement Number 151544,
covering the use of a porticn of the Lessor's property
at Lincoln, Nebraska.

The parties now desire to modify the Basic Agreement
by increasing the lease site.

AGREEMENT:

NOW, THEREFORE, IT IS AGREED by and between the parties
hereto as follows:

Section 1. SUBSTITUTION OF PRINT.

The print dated June 29, 1990, attached hereto as
Exhibit A, shall be and hereby is substituted for the print dated
May25, 1969, revised May 2, 1979 and September 22, 1989, attached
to the Basic Agreement, and from and after the effective date
herein whenever the term Premises is used in the Basic Agreement,
or any amendment or supplement thereto (if any), such reference
shall be deemed to refer to the Premises as shown on Exhibit A,

hereto attached.

Section 2. INCREASE IN RENTAL.

Effective as of September 22, 1990, the Lessee agrees
to pay to the Lessor the sum of $2,500.00, payable annually, in
lieu of the rental heretofore stipulated.

Section 3. ADMINISTRATIVE HANDLING CHARGE.

Upan the execution and delivery of this Supplemental
Agreement, the Lessee shall pay to the Lessor an administrative
handling charge of One Hundred Dollars ($100.00).

Section 4. EFFECTIVE DATE.

This Supplemental Agreement shall be effective as of
September 22, 1990. . :



T_\———_

Section 5. AGREEMENT SUPPLEMENTAL.

This agreement is supplemental to the Basic Agreement,
as herein and/or heretofore amended (if applicable), and nothing
herein contained shall be construed as amending or modifying the

same except as herein specifically provided.

IN WITNESS WHEREOF, the parties hereto have caused this
Supplemental Agreement to be executed, in duplicate, as of the
day and year first herein written. )

MISSOURI PACIFIC RAILROAD COMPANY

WITNESS:
5 - ~'?§ - Director?é%% %g ;peratxons
ATTEST: CUSHMAN, IN

ﬂéﬁzza@/dmad&/ ijﬂ,/% §éfv~;]—_° __
) (Seal) 2 - 7
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LEASE OF INDUSTRIAL
PROPERTY AT LINCOLN, NEBRASKA

THIS AGREEMENT made and entered into this JZ:Z~_ day of
_ b , 1949, by and between MISSOURI PACIFIC RAILROAD
CAMPANY, a Delaware corporation (hereinafter '"Lessor'), and
CUSHMAN, INC., a Delaware corporation, to be addressed at 900
North 21st Street, Lincoln, Nebraska 68501 (hereinafter

"Lessee").

IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO
AS FOLLOWS:

Article 1. PREMISES; LOCATION; USE.

A. The Lessor, for and in consideration of the rental
to be paid and the covenants and conditions to be performed by
the Lessee as hereinafter provided, does hereby lease and let
unto the Lessee, for the period and subject to the terms and
conditions herein stated, that portion of the premises of the
Lessor (hereinafter "Premises"), at or mnear Lincoln, Lancasterxr
County, Nebraska, shown on the plat dated May 25, 1969, revised
May 2, 1979 and September 22, 1989, marked Exhibit A, or
described in the description, or both, hereto attached and hereby
made a part hereof. The Premises leased under this agreement
(hereinafter "Lease") may be used by the Lessee for parking and
for other purposes incidental thereto, but shall not be used for
any other purpose unless the Lessee has received prior written
consent of the lLessor.

B. The grant of right herein made to the Lessee 1is
subject to each and all of the terms, provisions, conditions,
limitations and covenants set forth herein and in Exhibit B,

hereto attached.

Article 2. TERM.

A. The term of this Lease is for the period of one (1)
year, commencing on the Twenty-sixth day of September, 1989,
unless sooner terminated as hereinafter provided.

B. Thereafter, so long as neither party is in default,
this Lease will renew itself without further documentation from
year to year until terminated as provided herein. Each renewal
term will be upon the same terms and conditions set forth herein,
including, without limitation, the Lessor's right to reevaluate
the rental as provided in Article 3B below.

Articles of Agreement
Page 1 of 2
0752n
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Article 3. RENTAL; RENTAL REEVALUATION.

Al The Lessee covenants and agrees to pay to the
Lessor, as rental for the use of the Premises during the
leasehold term, or any renewal thereof, rental of One Thousand,
Eight Hundred Dollars ($1,800.00) per annum payable annually in
advance for each and every year, subject to reevaluation as

provided in Paragraph B below.

B. The Lessor may annually reevaluate the rental based
upon which the above rental is computed. In the event the Lessor
shall determine that the rental paid is no longer representative
of a fair market rental, the Lessor may adjust the rental and
shall advise the Lessee by written notice of such change. Such
written notice shall be served at least thirty (30) days prior to
the effective date of the new rental, it being understood,
however, that rental adjustments shall not be made more often
than once every twelve (12) months.

Article 4. SPECIAL PROVISIONS.

A. Special Provision entitled "Fence" is attached
hereto and made a part hereof.

B. The Lessor hereby grants to the Lessee the license
and permission, at its sole cost and responsibility, to pave
Parcels "A", "B", "C" and "D", in accordance with the Special
Provision entitled "Paving (Concrete, Asphalt or Other Hard
Surface)", which is attached hereto and made a part hereof.

IN WLTNESS WHEREOF, the parties hereto have executed
this Lease as of the day and year first herein written.

WITNESS: MISSOURI PACIFIC RAILROAD COMPANY

J:,Gener~

Con¥racts & Real Estate

. M4 s 5';‘;.,‘ L7 /‘:5:1" By:___J ST e
- MAJZA cf-—‘ irectdy -

ATTEST: CUSHMAN, INC.

-t : L4
Secretary Title Ve o%ofc,g T e

(Seal)

Articles of Agreement
Page . cf ¢
0752n
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. EXHIBIT B

Section |. 1MPROVEMENTS. .
. It is agreed that no improvements placed upon the Premises by the Lessee shall become a part aof the
reaity.

Section 2. PRIOR RIGHTS.
A. This Lease is made wWithout covenant of title or to give possession or for quiet enjoyment.

B. This Lease_is made subject to all ourstanding superior rights, including, but not Iimited to,
underground facilities, rights—of-way for highways and for power, fiber optics and other communication lines and
facilities, and_the right of the Lessor to renew such outstanding rights, to renew the term thereof and to grant
such new or additional rights, licenses or easements unto others 3s the lLessor in its sole discretion should deem
necessary, convenient or appropriate. In the Lessee's use and occupancy of the Premises, the Lessee shall not

disturb, damage or interfere with any such facilities of the Lessor or nonparties.

Section 3. PAYMENT OF RENTAL; UNPAID RENTAL.

. A. Al rental shall be paid in lauful money of the United States of America at the office of Union
Pacific Railroad Company in Qmaha, Nebraska, or at such ather place as the Lessor sha!l designate in writing.
In the event that the rental herein specified to be pajd has not been received by the Lessor within

8.
fifteen (15) days after the date that such rental payment is due, a finance charge of ten (10) percent of each
unpaid rental payment shall be assessed against the Lessee and interest, at the rate of thirteen (i3) percent per’
annum, shall be assessed against the unpaid rental and shall accrue until such rental payments are current and all

interest payments and finance charges have been paid. :

Section 4. TAXES AND ASSESSMENTS.

. A. The Lessee further agrees to pay, before the same sha)l become delinquent, all taxes levied during
the life of this_Lease upon the Premises and upon any buildings and improvements thereon, or to reimburse the
Lessor, either directly or as an amunt included in Lessee's rental payment for sums paid b¥ the Lessor for such
taxes, except taxes levied upon the Premises as a component part of the railroad property of the Lessor in the

state as 3 whole.

8. 1€, during the |life of this Lease, any street or other improvement shall be made, whether conmsisti
of new construction, maintenance, repairs, renewals, or reconstruction, and the whole or any portion of the cost g?
which is assessed against or is fairly assignable 1o the Premises, the Lessee agrees to pay in addition to the
other payments herein provided for:

(1) Ten and one-half _ar cent (10-1/2%) per anoum on the amount so assessed against or assignabfe to the
Premises, when expenditures by the Lessor for -such improvements are properly chargeable to capital
account Lnder accounting rufes of the Interstate Commerce Commission current at the time; and

(2) he entire amount so assessed against or assignable to the Premises when expenditures for such
improvements are not property chargeable to capital account under said accounting rules.

Section 5. WATER RIGHTS.

" This Lease does not grant, convey or fransfer any right to the use of water uhdef any vater right owned
or claimed by the Lessor which may be appurtenant to or otherwise associated with the Premises. All ;.3 t, title,
and interest in and fo such water is expressiy reserved unto the Lessar, its successors and assigns, and the right

to use same or any part thereof may be obtained oniy by the prior written consent of the Lessor.

Section 6. CARE AND USE OF PREMISES.

A. _ In the Lessee’s use and occupancy of the Premises, the Lessee will observe and exercise reasonable
care and caution against damage or destruction to the Premises by fire or otherwise. The Lessee shall not do,
suffer or permit anything upon or about the Premises which will or may increase the fire hazard thereon. The
Lessee shall not comit or suffer waste thersof or injury thereto and shail not use or permit the use of the
Premises for any unfawful purposa nor create or mainfain thereon any nuisance or any offensive object, matter or
thing. The lessee, a1 lessee’s expense, will at all times keeg the Premises in a safe, neat, clean and presentable
condition including at! sidewalks and public ways located on the Premises. The Lessee, at Lessee's expense, shall
J1so keep the walkways appurtenant to any railroad spur track(s) on or serving the Premises, free and clear fram
debris, snow, ice and any other substance which would or might create a hazard thereon.

Exhibit 8
Page | of §
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. 8, The Lessee shall not install, maintain or permit any sign or advertisement upon the Premises, except
slu‘gns relating to the Lessee's business; provided such signs are properiy installed and maintained by the (essee
and present 3 neat appearance. The Lessor reserves the right to ‘Blace and maintain at prominent places on the
Premises, signs advertising the name UNION PACIFIC RAIL COMPANY .

C. In the event any building or other improvement not MIon?ing_toA?he Lessor on the Premises is
damaged or destroyed by fire, storm, or other casualty, the Lessee shall, within thirty days after such happening,
remove all debris and rubbish resulhgg therefrom; and if Lessee fails to do so, the Lessor may enter the Premises
and remove such debris and rubbish, and the Lessee agrees fo reimburse the Lessor, within thirty days after bill
rendered, for all expenses incurred in such cleanup.

D. In the Lessee’s occupancy and use of the Premises, the Lessee, at Lessee's expense, shall conform
and camply with ail applicable laws, ordinances and public reguiations now or hereafter in effect, and hold
harmless the Lessor from any failure so Yo do and from any fines, penajties, forfeitures or judgments resuiting
fram Lessee's failure to conform and comply with all such laws, ordinances and public reguiations.

E. It is further agreed that no gunpowder, gasoline, dxngnife, or other explosive, flammables or
hazardous materials shall be stored or kept upon the f’rergn;as.' Nothing herein contained, however, shail prevent
the sforage of those hazardous commodities, if any, specified in Article | of the Articles of Agreement, nor the
storage of oil or gasoline where same are used by the Lessee for fuel in the business carried on by the Lessee on
the Premises, and are stored in quantities reasonable for such gyrpoges; PROVIDED, however, that in all such
excepted cases, the Lesses shall not store such cammodities within fifty (50) feet from the center line of any main
track and strictly conmply with all federal, state and municipal laws and reguiations relating te the storage of

such commodities,
Section 7. HAZARDOUS SUBSTANCES AND WASTES.

A.  Lessee shail cmglv with all federal, state and local environmental laws and regulations in its use
of the Premises, including the Resource Conservation and Recovery Act, as amended (RCRA), and the Comprehensive
Environmental Response Compensation and Liability Act, as amended (CERCLA). Lessee shali not treat, store or
dispose of hazardous wastes on the Premises, as defined in RCRA, without first ob?aimng the Lessar's written
permission. If such ﬁenmsswn is granted, the Lessee shall obtain an¥ necessary permits and identification
nurbers and provide the Lessor the identification numbers and copies of the permits. Lessee shall also assume all
responsibi|ity for and costs associated with any closure and/or E:sf—closure.care required. In addition, Lessee
shall not install any underground storage tanks as defined in RCRA without first ob?a:ning the Lessor's written
permission. |f such permission is granted, Lessee shall obtain any necessary permits, notify the proper
authorities, and provide the Lessor with copies of such permits and notifications. Furthermore, Lessee shall
assume all resEonsnbnlafv for and shall indemnify and defend Lessor against all costs and claims associated with a

release or leak of any tank contents.

B. lessee shall use its best efforts and sqfef¥ practices to prevent the release of oil and hazardous
substances as defined in CERCLA on the Premises. Notiithstanding, Lessee assumes all responsibility for the
investigation and cieanup of any such release and shali indemnify and defend the Lessor, its officers, agents and
employees, for all costs, including environmental consultant and attorney fees, and claims resulting from or
associated with any such release. This provision shall continue in fyll force and effect regardless of whether
this Lease is terminated pursuant to any other praovision, or the Premises are abandoned and vacated by the Lessee.

-~

Section 8. UTILITIES.

A.  The Lessee shall arrange, secure, and be responsible for all water, gas, heat, electricity, power,
sewer, telephone, and any and al! other utilities and services supplied and/or furnished to the Premises in
connection with the use of the Premises by the Lessee as herein provided, together with any and all taxes and/or
assessments applicable thereto.

B. It is agreed that all utilities and services outlined above shouid be separately metered to the
Lessee. In the event such utilities and services are not separately metered to Lessee, Lessee shall par a
reasonable proportion of the cost of such utilities and services, to be determined by the Lessor, of all charges
jointly metered with other portions of the Lessor's property.

It is understood and agreed that none of the above utilities or services may be instalied or

C.
g the written consent and approval of the Lessor for such

permitted upon the Premises without first securin
installations and services.

Section 9. LIENS.
The Lessee shall pay, when due and before any lien shall attach to the Premises, if the same may lawfully

be asserted, all charges for water, ?as, fight, and power furnished; and for rental or use of sewer facilities
i or all materials joined or affixed to the Premises, pay for all taxes and

serving the Premises, and fullr pay t
assessments, and pay in full all persons who perform [abar upon the Premises, and shali not permit or suffer an¥
mechanic's or materialman’s or other fien of any Kind or nature to be created or enforced against the Premises for

Exhibit 8
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any .x done or materials furnished thereon at the instance or request or on beha(f of the Lessee; and the Lessee
agrees’ to indemnify, hold harmless, and defend, the Lessur and Lessor’s property against and from any and ati
liens, claims, demands, costs, and expenses of whatsoever nature in any way connected with or growing out of such

work done, labor performed, or materials or other things furnished.

Section 10. LESSOR'S PRIOR CONSENT REQUIRED FOR BUILDINGS, IMPROVEMENTS,
STRUCTURES, DEVICES, TRACKAGE; LESSEE NOT TO [MPAIR CLEARANCES.

_A. _ Detailed plans for al| buildings, platforms, loading or unleading devices, structyres and all
alterations, improvements and/or additions thereto, which the Lessee shall desire to make upon the Premises or
adjacent property or trackage, shall be presented to Lessor for (essor's consent prior to installation upon the
Premises. If the Lessor shall give its consent, the consent shall be deemed conditioned upon Lessee acquiring a
permit to do such work from appropriate governmental agencies, the furnishing of a copy thereof to lessor prior to
the commencement of the work and the campliance by Lessee prior to the commencement of the work and the compiiance
by Lessee of all conditions of said permit in a prompt and expeditious manner.

. B. Al} buildings, platforms, ioading or unloading devices, structures, and/or material or obstruction
of any kind erected, maintained, placed, piled, stacked, or mintained upon the Premises after the commencement of
this Zease and any alterations, improvements, and/or additions thereto or ta buiidings, platforms, lcading or
unioading devices structures located on the premises prior to the commencement of this Lease shall be constructed,
operated, maintained, repaired, renewed, modified and/or reconstructed by the Lessee in strict conformity with
Lessor‘s clearance standard entitled “Union Pacific Railroad Cargany's Standard Minimum Clearances for All New
Structures and Facilities Along Industry Tracks,” (hereinafter “Clearance Standard”) as in effect at the tims of
the placement, construction, operation, meintenance, repair, renewal, modification or reconstruction.

C. The Lessor consents to Lessee's use of buildings, platforms, |oading or unloadin? devices,
structures and/or material or obstruyctions of any kind located upon the Premises which are in place at the time the
Lessee takes possession of the Premises, or which were constructed, placed, piled, stored, stacked, or maintained
upon the Premises with the express consent of the Léssor under the terms of a previous lease between Lessor and
Lessee, but which are not in conformity with Lessor's current Clearance Standard.

D. Compliance with Lessor's Clearance Standard shall not relieve Lessee from the obligation to fully
camply with the requirements of any federa), state, or municipal law or regulation; it being understood and agreed
that Lessor‘s Clearance Standard are in addition to, and supplemental of, any and all requirements imposed bY
applicable law or regulation and shall be complied with unfess to do so wouid cause Lessee to violate an applicable

law or requiation.

E. The Lessee shall not locate or permit the location or erection of any goles upon the Premises, nor
any beams, pipes, wires, structure or other obstruction over or under any tracks of the Llessor without the written
consent of the .Lessor. Llessor shall consider requests of the Lessee fo Impair clearances which 3re necessitated by
the operational requirements of the Lessee, but Lessor shall not be obllgated to consent to any impairment. Any
pecessary permission to impair clearances to which the Lessar has consented must be secured by the Lessee at its
o expense, in advance of any impairment; and Lessee shall comply pramptly and strictiy with all requiremeats or
orders issued by appropriate state or other pubfic authority refating to such impairments.

f. Lessee assumes the risk of and shail indermif;, hold harmiess, and defend the Lessor, its officers,
agents, and empioyees, against and from all injury to or death of persons, or loss of or damage 1o property of the
parties hereto and their employees and agents and to the person or property of any other person or corporation
resulting from the Lessee's noncompliance with the provisions of this Section 10, or resulting directly or
irment of the clearances described in this Section 10, whether the Lessor had notice

indirectly from any ifrﬁa S ! r 3
thereof or consented thereto, or whether authorized by applicable state ar other public authority pursuant hereto,
or existing withoyt compliance with the provisions of this Section [0

G. Any knowledge on the part of the Lessor of a violation of the clearance requirements of this Lease,
whether such knowledge is actual or implied, shall not constitute a waiver and shall not relieve the Lessee of its
obligation to indemify and defend the Lessor, its officers, agents, and employees, for losses and ciaims resulting
from such violation. Howsver, the terms of this Section shall not apply to losses resulting from impairments or
facilities created or constructed by the Lessor that will not benefit the Lessee.

Section [|. ASSUMPTION OF RISK; INDEMNITY.

“The Lessee accepts the Premises in_its present condition and hereby assumes the risk of any injury
to and death of persons and damage to or destruction of pmﬁerfy resulting from the condition of or any defects
anywhere in or upon the Premises, regardless ¢f whether such condition or defects are known or unknown, apparent or
latent, and regardiess of whether such condition or defects exist at the cammencement of this Lease or at some

later time.

A.

Exhibit 8
Page 3 of 5
07§3n




M“

LI 890601
Form Approved, AYP-Law.

B. The occupation of and activities upon the Premises by the Lessee will expose the Lessor's property,
facilities to additional hazards; and as one of the material considerations for this Lease, 'rm

opér 2z ions and 3 a 2
Lessee agrees to assume the risk of and to indemnify and hold harmiess the Lessor as follows:

1. The Lessee assumes the risk of and shall indemnify and hold harmless the Lessor, and its
affiliates, their officers, agents and employees, against and from any and all liability, loss, damage,
claims, demands, costs and expenses of whatscever nature, including court costs and attorneys' fees, arising
from or growingeout of any_injury Yo or death of persons whomsoever or loss of or damage to property
whatsoever. The right to indemnify shall accrue when sych injury, death, loss or damage occurs from any cause
and is associated in whole ar in part with, incidental to or caused by the occupation or usa of the Premises,

or any activity upon the Premises by the Lessee, its employees or agents, or by any person on or near the
he Lessee, its officers, employees or

Premises by reason of any relation, contractual or otherwise, with 1
agents, or caused by Lessee’s breach of this Lease. Exceﬁf as provided in §ubparagragh 2 'below, the Lessee
shal] not indemnify the Lessor when any such injury, death, loss or damage is caused by the sole, direct
negiigence of the Lessor, its officers, employees or agents. . )

2. The lessee assumes all risk of and agrees to indemnify and hold harmless the Lessor from and
agains? all demands, !iability, claims and actions asserted by anY person, inciuding an insurer, an;nn? oyt
of or by reason of losg.i damage or destruction of or to any and all improvements or other property (including,
]

without limitation, rail cars and contents) on the Premises or in proximity to the Premises (f used in
¥_fhe Lessee, and any and all incidental loss
i

connection with or incidentai to the occupation of the Pramises b
or injury to the business of the Lassee, (1) where occasioned br_ re or other casualty, rega[‘dlass of whether
caused or contributed to by gperations of the Lessor or any negligence of the Lessor, its officers, agents or
employees; excepting only loss, damsge or destruction of rail cars resulting from fire caused by the sole
negligence of the Lessor, its officers, agents or employees and loss, damage or destruction of shipments in
the course of transportation, which shall be governed bY the contract of carriage; or (2) where occasioned by
water fo the Premises or to property located therson belonging fo or in the custody or control of the Lessee,
including buildings and contents, regardless of whether such demage is caused or contributed to by the
pasition, location, construction or condition of the roadbed, tracks, bridges, dikes, ditches or other

structures of the (essor.

Section 12. TERMINATION ON DEFAULT.

A. It is further agreed that the breach of any covenant, stipulation or condition herein contained to
be kept and performed b¥ the Lessee, shall, at the option of the Lessor, forthwith work a termination of this
the Lessee hereunder; provided, however, that the Lessee shail not be deemed in defauit

Lease, and all rights o : ;
under this Lease unless the Lessor has furpished written notice to the Lessee of {essee’s defsult, and the Lessee
has failed to begin to cure that default within seventy-two (72) hours after receipt of Lessor's default notice or
after cammencing a cure, has failed to proceed diligently with its cure efforts.

B. After a default by the Lessee, the Lessor may at once re-enter upon the Premises and repossess
itself thereof and remove all persons therefrom or may resort to an action of forcible/unlawful entry and detainer,
or any other action to recover the same. A wajver by the Lessor of the breach by the Lessee of any covepant or
condition of this Lease shall not impair the right of the Lessor to avail itself of any subsequent breach thereof.

Section 15, TERMINATION ON NOTICE. )
A. This Lease may be terminated bl{ written notice given‘b¥ either the Lessor or the Lessee to the other
party on any date in such potice stated, not less, however, than thirty (30) days subsequent to the date on which

such notice shall be given,
8. Upon such termination and vacation of the Premises by the Lessee, the Lessor shall refund to the
Lessee, on a pro rata basis, any unearned rental paid in advance.

Section (4. NOTICE,

A. Any notice, demand, request, consent, approval or communication that either mrfy hereto desires or
i Notice shall deemed to have been

is required to give 1o the other party under this Lease shall be in writing. .
iven to the Lessee by serving the Lessee fersnnally or by mailing the same, postage prepaid, to the Lessee at the
remises or the |ast address known to the Le Notice may be given to the Lessor zmmhng the sama, postage
repaid to the office of the General Director Dodge Street, Omaha,

ebraska 68179.

B. Postal notices shalil be D¥
given on the date deposited with the Uni

ssor.
, Contracts & Real Estate, Roam 1200, (4

certified mail, return receipt requested, and such notice shall be deemed
ed States Postal Service.

Exhibit 8
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sect @ )5. CONSENT.

- Wherever the consent, approval, judgment or determination of Lessor is required or permitted under this
Lease, Lessor shal| exercise qood faith and reasonable business judgment in ranrgng or withholding such consent or
approval of in making such jugqrnm or detarmination and shall nat unreasonably withhold or delay 1ts consent,
approval, judgment or determination.

SURRENDER; ABANDONMENT; VACATION OF PREMISES; REMOVAL OF LESSEE'S PROPERTY.

. A. The Lessee agrees that upon the expiration, abandonment of Premises by Lessee, or sooner termination
of this Lease, the Lessee will peaceably and quietly surrender possession of the Premises fo the Lessor, ar the
Lessor's successors and assigns, without Lessor giving any notice to quit or demand for possession. Lessee's
non-use of the Premises for the purposes described inArticle | of the Articles of Agreement of this lease
continuing for thirty (30) days shall be sufficient and conclusive evidence of such abandonment. No |ater than the
expiration or termination date of this Lease, the lLesses shall (a) remove from the Premises, at the expense of the
Lessee, all structures, property and other materials not belonging to the Lessor; and (b) restore the surface of
the ground to as good a condition as the same was in before such structures were erected, including, without
limiting the generality of the foregoing, the removal of foundations of such structures, the filling in of all
excavations and pits and the removal of all debris and rubbish, afl of which shaii be performed at Lessee's
expense. If the Lessee should fail to perform such removat, the Lessor m;r perform the work and the Lessee shall
reimburse the Lessor for the cost thereof within thirty (305 days after- bill rendered.

i B.  In the case of the Lessee's failure to remove such structures and o‘.rher_proper'rg, the same, at the
option of the Lessar, shall upon the expiration of thirty (30) dars after the termination of this Lease, became and
thereafter remein the property of the Lessor; and if within one (1) year after the expiration of such thirty-day

riod the Lessor elects Yo and does remove, or cause to be removed, said structures and other property from the

g‘r?emnses and the market value thereof or of the material therefrom on removal does not equal the cost of such
removal plus the cost of restoring the surface of the ground as aforesaid, then the Lessee shall reimburse the

Lessor for the deficit within thirty (30) days after bill rendered.

Section I7. PROTECTION OF FIBER OPTICS.

Fiber optic cable systems may be buried on the Lessor's property. Lessee shall telephone the Lessor
t

A,
_at |-800-336-9193 (a 24-hour number) to determine if fiber optic cable is buried anywhere on the Premisas. If i
is, Lessee will telephone the teiecommunications cmgan (ies) invoived, arrange for a cabfe locator, and make
arrangements for relocation or other protection of the fiber cptic cable prior to beginning any work on the

Premises.

Section 16.

8. In addition to the liability terms elsewhere in this Lease, the Lessee shal| indemnify and hold the
Lessor harmiess against and from all cost, liability, and expense whatsoever (including, without limitation,
attorney's fees and court costs and expenses) arising out of or in any way contributed to by any act or amission of
the Lessee, its contractor, agents and/or employees, that causes or in any way or degree contributed to (a) any
damage to or destruction of any telecommunications system by the Lessee, and/or ifs conifractor, agents and/or
employees, on Lessor's property, (b) any injury to or death of any person employed by or on beha(f of any
telecommunications company, and/or its contractor, agents and/or employees, on Lessor's praperty, and/or its
contractor, agents and/or employees, on Lessor’s property, and/or (c) any claim or cause of action for alleged loss
of profits or revenue by, or ioss of service by a custamer or user of, such telecommunication company(ies).

Section 8. LESSEE NOT TO SUBLET OR ASSIGN.

The Lessee agrees not to let to sublet the Premises, in whole or in part, or to assign this Lease without
the consent in writing of the Lessor, and it is agreed that any transfer or assignment of this Lease, whether
volyntary, by operation of law or otherwise, without such consent in writing, shall be absolutely vaid and, at the

option of the Lessor, shall terminate this Lease.

Section (3. SUCCESSORS AND ASSIGNS.

Subject to the provisions of Section |8 hereof, this Lease shall be binding upon and inure to the benefit
of the parties hereto and their respective heirs, executors, administrators, successors and 3ssigns.

Exhibit B
Page 5 of §
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SECOND SUPPLEMENTAL AGREEMENT |

’ . This Secound Supplamantal Agreement ("Sacond Aamamﬂntz") is made and entared
invo this 1] day of _March s 2001 by and between Lincoln Lumber Company,

a Nebraska corporation (LLC) and Cushman'a, Inc., dba Textron Turf Care and Special
Products (Taxtron).

This Second Supplemental Agreement amends the following:
A. lLaase of Industrial Property datad Septamber 27, 1989 (Basmic Agreament)
B. Supplemental Agresment dared August 9, 1990 and

C. First Supplamental Agreemant dated August 8, 1995:

all of tha .abowe hereinaftsr referred to as "Laase Documents".

The Basic Agreement and the above supplemental agrsements ware entersd into
betwaen Missouri Pacific Railroad Company, a Delaware Corporation (MoPac) and
Cushman's, Inc. MoPac was purchased by Union Pacific Rallroad (UP) who succaaded
to all of MoPac's right, title and interest in said Lease Documants.

LLC purchased the land coverad by the Leasa Documents from UP pursuant to a
daed vrecorded in the offlce of tha Reglster of Daeds of Lancaster County, Nebraska
racovded as Instwument No, 2001-000995, LLC statas that it is the current ownar
of said land and Lt has the authority to execute this Sacond Agresment,

Both pavrrles state that they have coples of a1l the above Lease Dosuments
and chat all of che Leasa Documents are incovporstad herain by vefersnce as L{f they
ware attached hereto as an Exhibic,

Sald Laase Documents are amended by the parties as follows:
SECTTON 1, PREMISES

The parties acknowledge that prior to the executlon of thls Second Agreement,
Textron was leasing a total of 49,127 sq. ft, of land from Union Pacific as shown
on a print dated June 29, 1990 attached as Exhibit A to the Supplemental Agreemant
dated August 9, 1990. The parties further acknowledge that Textron has been and 1s
now using an additional 42,988 sq. ftr, of LLC's land for which no written .lease:
agreament i1s in exlstence, The leased premlses under this Second Agreemeut are
hereby increased to a total of 92,115 sq. ft. to encompass the additlional 42,988
8q. ft. of land that Textron has been using. Therefore, the parties agree as
follows:

A. Effective November 8, 2000, Textron 1s.leaaing 92,115 aq. ft, from LLC,

B, The 92,115 aq. ft, is shown in yellow on the attached Exhipit A. Exhibir A
i8 not effective until it has been initialed . by both parties,

C. Premises as used in the Lease Documents and in this Second Supplemental
Agreement shall refer to the 92,115 aq. ft,

Page 1 of 9
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SECTION 2. TERM

The tarm of the laase shall be 15 years from November 8, 2000 to tha 7th
day of Novambar, 2013, Section 13 of Exhibit B of rhe Basic Agreemant is heraby
tarminated as of the date that this Sacond Agreement becomes effective.

SECTION 3., RENTAL

Rental for the premises shall be $27,000.00 per year for the 10 vear pariod
baginning Novembar 8, 2000. At the and of this 10 yaars, rent shall Llncrease to
339,500,900 per year for the 5 vears beginning November 8, 2010.

A, The first payment is due upon execution of this leasa for tha tarm
November 8, 2000 thru Novamber 7, 2001,

B. The gsecond yearly payment and all payments thereafter shall be due prior
to the beglinning of each term year, i.e. November 8, 2001, Novamber 8, 2002 and
so forth.

C. All rent shall ba made payable to LLC at the following address:
932 N. 23rd St,
Lincoln, Ne. 68503

D. In addition to the basic rent, Textron shall pay all real estate taxas
gssassed agalnst the Premises during the term of chis Sacond Agreament and shall
hold LLC harmless for whe same. :

SECTION 4. RESERVATYON OF EASEMENT RIGHTS

A. LLC hereby reserves the right to grant essaments under, cwer and through
the Pramisas for fiber optic cable, for undarground scorm sewer that may be
constructad by the Cley of Lincoln, amd/or for other uses as may he approved by LLCi
provided however, that the use of the Premisas pursuant to anvy such easament shall
not unreasonably incerfare with Taxtron's use of che Premises. Any and all revenue
derived from the placement of any such easemants shall be collected and ratained
by LLC.

B, LLC reserves the right to move people, vehicles, and equipment across the
Premiges to maintaln and vepalr raillroad tracks and to obtain entrance to the land
located west of the Premises, which land 18 owned by LLC, and is otherwise landlocked,

C. Prior to the commencement of any comstruction on the Pramises by LLC and/or
ites assigns, Textron will be given written notics of the same, a drawing showing
where the construction will take place and a time schedule az to when construction
will commence and whan it will terminate. The purpose of this is o enable Textron
to plan for the movement of material and supplies across the lsasad land prior to
vhen the coustruction actually commences,

D, LLC and/or its assigns will be responsible for taking necessary safaty
maasures to pratect the employees of Textronm and the general public priov to the
commancemant of any work on the pramisas.

Page 2 of 9
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' E. Aftesr comstruction has been complared, LLC and/or its assigns will rastora
the construction premlises to the conditicun that it was prior to the commencamnsnat
of the construction.

F. Textron currently has fibaer optic line in the leasad ares. See Exhidbit B,
Priotv to the constructicn by any third party in the Premises, LLC will furnish
sald third partv with a copy of Exhibit B.

G. The track right-of-way which is retained by LLC is only 12' wide as shown
on tha map. This only allows for 18" on each side of the vailroad ties, Care must
be takan when moviang suow, aqulpmant, etc. to stav away from the end of the ties.
Nor ara vou t2 grade or change ground formations along and unaar the ends of raillroa
ties on either the mnorih or south side for the entira length of the leasad ground
that joinsg LLC rallroad trackage. In the event that Textron should damage the
track, tias, or anv part thereof, they will immediacaly repair any damage at their
expansa.

SECTION 5, USE OF THE PREMISES

Taxtron, lts employees, agents and inviteaes can use the Premises without
restriction 24 hours a day, The Premisas can be used for pedestrian travel and
for the movement of materials and supplies by motor vehicle and other powered
machinery,

The partlas further agreae:

A. Textron can continue to park vehicles on the premises as they have been
doing under the Laasad Documents.

B. Textron can continue to maintain trash-refuse containers and compactors
on the Pramisesa.

- €. Textron can place genarators and othar electric equipment adjacent to
their buildings which equipment may extend over and onto the Premises in orvder
to aupply aslactrical powaer for Textron's facilitles.

D. Taxtron will not block completely the Premises for any period of time as
both parties recognize that this area must be kept open for fife and other
emergency vehicles, Provisilon must be mada for a traffic lané to be open ac all
times at lesast L0' wide on each aside of the track.

E. Textron will provide access to the rallroad tracks from the Premises if
LLC is doing track maintenance or wvepalr. In this regard, LLC will advise
Taztron 1in wrlting &3 to the date of the work, the areaa it will be utilizing and
the estimated time of cCompletiom.

F. Textron will not park any vehicles, i,e, machinea or othar objects on the
premises that may hang over onto the track or which the vallroad company indicates
would impede thae movement of rallroad cars on the track,

SECTION 6, NEW CONSTRUCTION

Textron shall nobt construet any builldinga, fences, ov other improvemants
without the axpressed written consent of LLC which consent shall not be unrsasonabl
withhald,

¢
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* SECTION 7. SALE OF LEASE OF TEXTRON PROPERTY.

If Textron sells or leases any or all of its property that Lt currently owna
which 1s adjacent to the Premlses, LLC agrees that Textron may:

A, Sublet that porvtion of the Premises that 1ls adjaceunl to the property that
is being leased or sold to the third party buyer or lessae: and/or

B, Permit the third party to cross the remaining Pramises adjacent to the
premises being sublet in subparagraph A so that the third parcy or lesses has access
to the subject premises from public gtreets,

provided, however, that all rent payments due under this Second Agreement will be th
gole vegponslbllity of Textron., Further, Textron wilill remain liable for all
obligations and condltions set forth in the Second Agreement, which benefit either
LLC, the city of Lincoln, or the genaral public, and Textron will see that said
obligations and conditions are carried out; provided further that except as
authorized in this Sectlon 7, no part of the leased premises may be sublet without
the express written approval of LLC.

SECTION 8. NAME CHANGE OR SALE TO A THIRD PARTY

TE Textron's name 1s changed, or if a new entity i3 created as a result of
regstructuring, ov 1f the Textron proparty 1s hersafter owned by two or more
different entities as a result of restructuring, or Lf all or part of the Textron
property 1s aold to another entlty, then the parties agree:

A, That thls agreement remalns in full foree and effact;

B. That if any property 1s sold or leased under the conditions set forth above,
that the adjuacent Premlises can be used by the new third party buver or third party
lesgea, subject to the new buyer or ldssee agreeing in writing to assume all duties
and obligations set forth in this Second Agreement includlng the payment of rant,
ag it pertains to the Premises adjacent to the property being sold or leased.

C. Notwithstanding any other provision of this Second Agreement, LLC shall
have the right to review the financial statements of any assignee of Textron to
determine whether “uch assignee would be capable of meeting its obligations under
such Agreement, including the payment of rent, and to refuse to consent ko an
aaslgnment of the lease Lo such asslgnee LF it reagonably appears to LLC that
such assignee would not be capable of dolng so.

This provision is intanded to cover the situation where Textron agrees to sell all
or part of the property locared north of the tracks, but Textron maintains its
facilities located south of the tracks. If that occurs, Textron is given tha flexib
to assign its dnterest in this lease pertaining o the premises adjacent to that
parcal being sold or leased to the buyer or lesses of the proparty.

SECTION 9 PURCHASE OPTION

If at.any time during the term of this lease, LLC receives an offer to sell all
or part of the Premises to a third party, then Textron shall have the fivst right
to purchase said property as followa:

A. If at any time during the term of this lease LLC shall recelve s bonafide
offer other than at public auction, from a third person (which does not have the
power of eminent domain) for the purchase of all or part of said Pramises, which
offer LLC desires to accept, LLC shall promptly deliver to Textron & copy of auch
offer and Textron may, within ten days thereafter, alect to purchase sald property
on the game terms as those set forth in sBuch offer. If Textron ghall not accept
Page 4 of 9
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. L needs to be repaired or replaced, Taxtron will rapalir or replaca
' ’ - the same at its cost, '
'. * Lighcing the pramises. LLC is under no cbligation to provide any
lighedng.

* Security., LLC is under no obligaricn to provide any securitcy
* Insuranca., LLC will be named as addirional iasured.

G, Textron hereby indemnifies and agrees to hold LLC harmless for any and
all damages to Textron's property on the leased Premlses, including without limitatior
LES power poles, LES power line, fire hydrants, fibre optic cables and related
equipment, trash containers, power equipment and other property placed on the
premises by Textron, provided LLC does not cause the damage. If the damage 1s
caused by LLC, LLC shall be responsible for all required repairs,

H, Agreement No. 149656 providing for the maintenance of the crogsing by
Lassor's predecessor is hareby cancellad as of the date of this Supplemental
Agreement, Lessor will apply to the appropriate governmental authorltles to
dlisconnect and remove the existing electronic warning signal and to cease malntenance
of the crossing. Tf approval is granted, LLO will provide warning and protection
for such crossing as required by the State of Nebraska and City of Lineéln., Further
LLC will continue to maintain the rallroad track thru north 2lst Street,

I. Tt is agreed among the parties that Cushman will be gelf-insured and as such
Cushman will supply coverage for any situatinn that arises which.required liabilicy
coverage. LLC will rely on this coverage on all liability claims, Tt is agreed
that 41f Textbron sells rtheilr Cushman division, LLC w11l require adequate insurance
coverage from Textron's bhuyer,

J. As used herein, the word "Premises” and the word "premises" refer to the
92,115 sq. Ft. set forth in Section 1C of this Agreement.

SECTION LL. EFFEICTIVE DATE

The partlas agree chac tha effactive dats of this sacond supplamenzal
agTeamant Lia Novembar 8, 2000,

SEICTION 11, SUPPLEMINTAL NATURE OF AGREIMENT.
This azrzemant is supplement to the basic agrasment as havels and herstofore

amanded and noching herein contained shall ba construed as amandiag or modifyiag
ti3 Laasa Decuments excapt as specliically provided for herain,

CUSEMAN INC., A Delaware LINCOLN LUMSBER COMPANY, A
Corporadon, dba Textron Turf Cars & Nebraska Cerzeraden

Specialty Producss

[

/

By: _ o [l 5o
=%/ ¥ice Presidg@iy, Operations

TetbA Yar fe ﬁ"] )

“Page nf"§ »
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Derald L. Kamill, Prasidant




STATE OF NEBRASKA )
)ss.
COUNTY OF LANCASTER )

Before me, a notary public qualified for said county, personally came Donald L.
Hamill, President of Lincoln Lumber Company, known to me o be the identical person who
signied the foregoing instrement and acknowledged the execution thereof to be his voluntary
act and deed and the volunrary act ard deed of Lincoln Lamber Company.

WITNESS my hand and notarial seal this _)_ZZ__ day of Vn (lkc.k , 2001,

i, PEGGY SORENSEN

.
4 f,; | MYCOMMISSION EXPIRES \)0 Qm@ml Q«O A0 47

 Docamber 11,2008 | Notary public]

STATE OF NEBRASKA )
)ss.
COUNTY OF LANCASTER ) Y.z,
Se@ bk
Bedfore ma, a notary public gqualified for said county, personally came Jesi-Batlesr, Vice
P esidenr of Operations of Cushman Inc., dha Textron Turf Care & Specialty Products,
A0WN o mu to be the identical person who signed the forazoin: instrument an.d
<.‘\ wviedizod the execution therenf to be bis voluntary act and deed and the voluntary act
ind d:::l of Cuskmaun Inc., dba Texeron Turf Care & Specialty Produets.

day of 7 Ngsed , 2001.

b iinin )

WITNESS my hand and notarial seal this

GENERAL NDTARY-Einto of Nobraska
LINDA K. TURNER
Wy Comm, Exp. Nov, 17, 2003

otary
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[ EXHIBIT "F"

L OVERVIEW OF ROUTES FOR TRAIL AND STORM SEWER

lx X :E - : w
L PROPERTY OWNERS Ol leoswwwe

RIGHT-OF-WAY ENCROACHMENTS

INDEX OF ENCROAGHMENTS
PROPERTY LEASED BY COMMONWEALTH ELECTRIC CO. OF THE MIDWEST

EXISTING 24° CMP

FORMER PIPES UNDERNEATH 24TH STREET

*PROPERTY FORMERLY LEASED BY TEXTRON FROM UNION PACIFIC

“PROPERTY FORMERLY LEASED BY TEXTRON FROM LINCOLN LUMBER (BLUE)
AREA OF PROPERTY FORMERLY LEASED BY TEXTRON FROM UNION

PACIFIC WAS 48,127 SQ FT.

** AFTER LINCOLN LUMBER COMPANY'S PURCHASE OF THE RAILROAD
CORRIDOR, THE AREA OF PROPERTY LEASED BY TEXTRON FROM LINCOLN
LUMBER INCLUDED 92,115 SQ FT. THE LEASE DOCUMENTATION STATES
THAT LINCOLN LUMBER WAS TO MAINTAIN A 12-FO0T TRACK RIGHT OF WAY.

< T

PERTY INFORMA [ Jow e o] oo | et mamer T
£A ShgiNeEmiNG, [T PROI INFORMATION ALONG X' STREET = =
FENS oG inc. GORRIDOR BETWEEN 19TH AND 24TH STREETS e




EXHIBIT "G"

Copy

This Lease Agreement is entered into this /;3122; day of
'AQY , 2000, between Lincoln Lumber Company, a
Nebraska Corporation (“LESSOR”) and Commonwealth Electric Company
of the Midwest, a Nebraska Corporation (“LESSEE”).

LEASE AGREEMENT

WITNESSETH:

A. The Board of Regents of the University of Nebraska is the
owner of the real estate described in Exhibit “A” attached hereto
as a part hereof (the “UNL Property”) .

B. Lessee leases the UNL Property described in Exhibit “A”
from the Board of Regents and thereby possesses a leasehold
interest therein.

C. l.essor is the owner of the Union Pacific Railway Company
track property located between 18 Street and 24 Street in
Lincoln, Lancaster County, Nebraska (“Lincoln Lumber Property”) .

D. The UNL Property and a portion of the Lincoln Lumber
Property have a common north/south boundary line with the north
boundary line of the Lincoln Lumber Property, also being the south
boundary of the UNL Property.

E. Lessee is desirous of leasing that portion of the Lincoln
Lumber Property lying immediately south of the UNL Property as
reflected in the Site Plan, a copy of which is attached hereto as
Exhibit “B~. ‘

F. Lincoln Lumber is willing to lease said property to
Lessee for the purposes and upon the terms and provisions set forth
herein.

NOW, THEREFORE, in consideration of the mutual covenants of
the parties, it is agreed as follows:

1. Lease. Lessor warrants and covenants that it is the
owner of the property described in Exhibit “C”, free of all claims
of third parties. Lessor hereby leases to Lessee and Lessee leases
from Lessor the Lincoln Lumber Property described in Exhibit “C”
attached hereto and reflected in the Site Plan attached hereto as
Exhibit “B”, the same constituting 16,492 square feet.

Re\clients\cecm-1llc.lse



2. Term. The term of this Lease shall be for a period of
thirty (30) vyears commencing January 1, 2001 and ending
December 31, 2030.

3. Rent. For purposes of this Lease Agreement, a “Lease
Year” shall begin on January 1 and extend through the following
December 31. Lessee shall pay to Lessor for the leased premises
the following amounts:

a. Initial Rent. For the first five (5) years of this Lease
(January 1, 2001 through December 31, 2005), Lessee shall
pay an annual rental of Five-Thousand Three-Hundred
Sixteen and 61/100 Dollars ($5,316.61), payable on
January 1 of each year, beginning January 1, 2001.

b. Rent Adjustment. The annual minimum rent ,shall be
adjusted each five years so that it shall an amount
equal to the rent determined under Section é%&ﬂ above,
plus any increase as determined in accordance with the
following provisions: ‘

(1) c.p.T. (i) As promptly as practicable after the
end of the initial five-year 1lease term and each
five (5) years thereafter, Lessor shall compute the
increase, if any, and the cost of living for the
preceding five (5) years based upon the “Revised
Consumers Price Index - Cities (=100) " (the
“INDEX”) published by the Bureau of Labor
Statistics of the United States Department of
Labor; (ii) the 1Index number indicated in the
column for U.S. City Average entitled “All Urban
Consumers” for the month of December, 2000, shall
be the “Base Index Number” and the corresponding
index number for the month of December, 2005 (and
each five years thereafter) shall be the “Current
Index Number”; (iii) the Current Index Number shall
be divided by the Base Index Number. From the
quotient thereof there shall be subtracted the
integer one and any resulting positive number shall
be deemed to be the percentage of increase in the
cost of living; (iv) the percentage of the annual
rental determined under subparagraph a., above,
shall be the increase required to be determined
under this paragraph; (v) Lessor shall, within a
reasonable time after obtaining the appropriate
data necessary for computing such increase, give

Re\clients\cecm-1llc.1lse -2-




the Lessee notice of any increase or decrease so
determined.

In addition to the rent adjustment described in (1)
C.P.I., the base price shall be increased to $6,566.00 in
January of 2010, and to $7,816.00 on January 1 of 2020.
The rent adjustment shall be computed using the described
C.P.I. formula with the increases calculated into the

adjustment.

(2) Rent Payment. Rental shall be due and payable to
Lessor annually on December 1 of each lease year,
except that the adjustment to such rental after the
end of each five-year period, if any, shall be due
and payable seven (7) days after Lessee’s receipt
of notice of such adjusted amount. A finance
charge based on a rate of 10.5 percent per year
shall be applied to any rental amount or adjustment
amount that is not paid within fifteen (15) days
after the due date for such payment.

(3) Substituted Index. If the publication of the
Consumers Price Index shall be discontinued, the
parties shall accept comparable statistics on the
cost of living for the City of Lincoln as they
shall be computed and published by an agency of the
United States, or by a responsible financial
periodical of recognized authority then to be
selected by the parties, or, if they cannot agree
upon a selection, by arbitration.

4. Use. The leased property shall be used for parking and
such other similar purposes as determined from time to time by
Lessee. Lessee shall observe and exercise reasonable care against
damage or destruction to the property and will not commit or suffer
waste thereon or injury thereto. Lessee will at all times keep the
property in a safe, neat, clean and presentable condition.

This property may not be used for any other purpose unless the
Lessee has received prior written consent of the Lessor.

The Lessee agrees not to sublet the premises, in whole or in

part, or to assign this Lease without the consent in writing of the
Lessor.

Re\clients\cecm-llc.lse -3-



The Lessee accepts the premises in its present condition and
hereby assumes the risk of injury or death to persons and damage to
property resulting from the present condition of this property.

-5. Lessor’s Reserved Uses. Lessor reserves the right to
grant an easement for fiber optic lines and underground storm sewer
to be built by the City of Lincoln, and any other lines, overhead
or underground, as approved by Lessor, so long as the same do not
interfere with Lessee’s intended use of the property. All revenue
from such easements will be the sole property of Lessor. Temporary
use of land by Lessor, such as crossing with fibre optic, storm
sewer lines, etc. will result without cost or charges from Lessee
to Lessor.

6. Real Estate Taxes and Assessments. Lessee shall pay,
before delinquent, all real estate taxes levied during the term of
this Lease upon the property and upon any improvements thereon. In
addition, Lessee will be responsible for the payment of all special
assessments assessed against the property during the term of this
Agreement.

7. Hazardous Substances and Waste.

a. Lessee shall comply with all applicable federal, state
and local environmental laws and regulations in its use
of the property. In addition, Lessee shall not install
any underground storage tanks without the written
permission of lessor.

b. Lessee shall use its best efforts and safety practices to
prevent the release of oil and hazardous substances as
defined in CERCIA on the property. Lessee assumes all
responsibility for the investigation and clean up of any
release caused by Lessee or its agents, and shall
indemnify and defend Lessor for all costs associated
therewith.

8. Liens. The Lessee shall insure that no liens are placed
on the property by reason of work performed for or on behalf of
Lessee by third parties.

9. Liability Insurance. During the term of this Lease,
Lessee at its expense shall continuously maintain comprehensive
general public liability insurance with limits of not less than
$1,000,000 per occurrence with a $2,000,000 annual aggregate plus
a $5,000,000 umbrella insuring against any and all liability of
the insured with respect to the leased premises arising out of the

Re\clients\cecm-llc.lse -4-




maintenance, use or occupancy thereof by Lessee. Each policy of
such insurance shall be issued by an insurance company acceptable
to Lessor and qualified to do business in the State of Nebraska and
shall contain a provision reflecting Lessor as a named insured.
Upon request from Lessor, Lessee shall furnish Lessor with evidence

of such insurance.

10. Repairs and Maintenance. Lessee shall be responsible for
making any and all repairs to the leased premises during the term

of this Lease.

11. OQuiet Enjoyment. So long as Lessee is current in the
payment of rent and other sums owing to Lessor pursuant the terms
of this Lease and performs in a timely manner all other obligations
imposed upon Lessee hereunder, it shall have the right to peaceably
and quietly enjoy possession of the leased premises without
interference from Lessor; provided, however, Lessor shall have the
right at any reasonable time after notice to enter and inspect the
leased premises.

12. Default. Each of the following acts and/or omissions
shall constitute a default by Lessee under this Lease:

a. Voluntary or involuntary bankruptcy, assignment for the
benefit of creditors or the institution of any
reorganization or arrangement of Lessee under any
provisions of the Bankruptcy Act.

b. Failure of Lessee to pay rent or any other sum owing
hereunder to Lessor within ten (10) days following
receipt of written notice from Lessor of such default.

c. Failure of Lessee to perform any covenant, condition or
agreement required under this Lease within thirty (30)
days following receipt of written notice from Lessor that
the same requires performance.

13. Remedies Upon Default. Upon a default by Lessee under
the terms of this Lease, Lessor shall at its option, in addition to
any other remedies which may be available to it in law or in
equity, have the immediate right of re-entry and may move all
persons or property from the leased premises and store the same at
Lessee’s cost. Should Lessor elect to re-enter or take possession
of the leased premises pursuant to any legal proceedings, it may
terminate this Lease and re-let the leased premises or any part
thereof for such term and at such rental and upon such other
conditions as Lessor may deem advisable with the right to make
alterations and repairs to the leased premises. In the event of
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such default, Lessee shall have the right to remove from the leased
premises any property belonging to Lessee.

14. Partial Invalidity. If any provision of this Lease is
determined to be void by any court of competent jurisdiction, such
determination shall not affect any other provision of this Lease,
and such other provision shall remain in full force and effect. If
any provision of this Lease is capable of two constructions, one of
which would render the provision void and one of which would render
the provision valid, the provision shall be interpreted in a manner
which would render it valid.

15. Notices. Any notice to either party hereto may be given
by delivering the same in writing to such party in person or by
mailing the same by certified mail, return receipt requested,
postage prepaid, to the following addresses: '

To Lessor:

Don Hamill

Lincoln Lumber Company
932 No. 23" Street
Lincoln, NE 68503

To Lessee:

Commonwealth Electric Company of the Midwest
Attention: Glen A. Moss

1901 “Y” Street

Lincoln, NE 68503

16. Amendments, Changes and Modifications. This Lease may be
amended or any of its terms modified only by written document duly
authorized, executed and delivered by Lessor and Lessee.

17. Execution and Counterparts. This Lease may be
simultaneously executed in several counterparts, each of which
shall be an original and all of which shall constitute but one and
the same instrument.

18. Applicable Law. This Lease shall be governed by and
construed in accordance with the laws of the State of Nebraska.

19. Benefit. The terms and conditions of this Lease shall

extend to and be binding upon the parties hereto and their
respective successors and assigns.
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' IN WITNESS WHEREOF, the parties have executed this Lease the
day and year first above written.

LINCOLN LUMBER COMPANY, Lessor

By, &a‘v\ #M\/C/Zﬂ

Don Hamill, President

COMMONWEALTH ELECTRIC COMP F THE
MIDWEST ~Lessee
Byﬁ%) W e

~Thomas M. Priik,vPresident

STATE OF NEBRASKA )
) sS.
COUNTY OF LANCASTER )

On this SES day of i:)l(ﬁbw)JQk, , 2000, before me, the
undersigned Notary Public, qualified for said County and State,
personally appeared Don Hamill, the President of Lincoln Lumber

- Company, known to me to be the person and officer whose name is
subscribed to the foregoing instrument and acknowledge the
execution thereof to be his wvoluntary act and deed and the
voluntary act and deed of said corporation for the purposes and
considerations therein expressed and in the capacity therein
stated.

& GENERAL NOTARY-Stale of Nebraska (%\WW\
1..... SHARON MEYER 0 X ~

My Comm. Exp. March 14, 2003 Nota:gf P;J.blic
STATE OF NEBRASKA )

) ss.
COUNTY OF LANCASTER )

On this IS day of Q/CQ/{\\S\[-@/\ , 2000, before me, the

undersigned Notary Public, qualified for said County and State,
personally appeared Thomas M. Price, the President of Commonwealth
Electric Company of the Midwest, known to me to be the person and
of ficer whose name is subscribed to the foregoing instrument and he
acknowledged the execution thereof to be his voluntary act and deed
and the voluntary act and deed of said company for the purposes and
considerations therein expressed and in the capacity therein

stated.
& GENERAL NOTARY-State of Nebraska (%C\A«O’\\w\ I 2N

M sHaRoN MEYER < \
: ""““" My Comm. Exp. March 14, 2003 Nota¥y Public
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DRAFT ws

‘All of Lot Five (5)3 Antelcpe Addition to L.incoln, Lancaster County, Nebzaska, except ,
that portion thereof conveyed to the Chicago, Rock Is land and Pacific Railroed Company
by Quitclaim Deed recorded in Book 83, Page 230, wmore particularly described as
follows: Commencing at the Southwest cormer of said Lot and running thence East on the
South line of said Lot 75 feet; thence in & direct line to the Northwest cormer of gaid
Lot; thance South SO feet to the place of beginning. .

Lots One (1) through Five (5), inclusive, D.D. Muir's Subdivision of Lot Tweuty-two
(22), .J.G. Miller's Subdivision of the West Half of the Northeast Quarter aund part of
the East Half of the Northwest Quarter of Section 24, Township 10 North, Ranga 6 East
of the 6th P.M., Lincoln, Lancaster County, Nebraska.

The East 92 feet of Lots Twenty (20) through Twenty-four (24), inclusive, and all of
the wvacated part of 19th Street adjacent thereto on the East, all in D.D. Muir's
Subdivision of Lot Twenty-two (22), J.G. Miller's Subdivision of the West Half of the
Northeast Quarter and part of the East Half of the Northwest Quarter of Sectiom 24,
Township 10 North, Range 6 East of the 6th P.M., Lincoln, Lancaster County, Nebraska.

The West 39 feet of the West ome-half of Lots Twenly (20) through Tweaty-four (24),
inclusive, D.D. Huir's Subdivision of Lot Twenty-one (21), J.G. Miller's Subdivision
of the West Half of the Northeast Quarter and part of the East Half of the Northwest
Quarter of Section 24, Township 10 North, Range 6 East of the 6th P.H., Lincoln,
Lancaster County, Nebraska.

A1l of the North-South Alley located immediately East of 19th Street from the South-
boundary line of "Y" Street to the North boundary line of "Y' Street which Alley lies
immed{ately adjscent to the Easterly property 1ines of Lots One (1) through Five (5),
{nclusive, D.D. Muir's Subdivision of Lots Twenty-two (22), J.G. Miller's Subdivision
located in the Ngrth Half of Section 24, Township 10 Nocth, Rapge 6 East of the 6th
P.M., Lincald, Lancaster County,-Nebraska, vacated by Ordinance No. 10972, pessed by
the City Council on December 3, 1%973. -
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CEF™ LINCOLN 402 474 0114

P L REPORT

MISSOURI PACIFIC RAILROAD COMPANY
AND PARCEL)
NETO 18™ STREETS,
NORTH OF AVERY, 5.75 ACRES
AND 24™ TO 33*° STREETS,
NORTH OF AVERY, 10.00 ACRES .
LINCOLN, NEBRASKA

AS OF:
SEPTEMEER 10, 2000

REPA FOR:

MR. LOREN F, LUKINS
SENIOR MANAGER, APPRAISALS
UNION PACIFIC RAILROAD COMPANY
1416 DODGE STREET, ROOM 1100
OMAHA, NEBRASKA 68179

EREPARED BY:

DENNIS I. KNUDSON
KNUDSON APPRAISAL SERVICES
1011 SOUTH 78TH STREET
OMAHA, NEBRASKA 68114

NO. 5044

P.
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. KNUDSON APPRAISAL SERVICES
1011 Sa 78th Street
Omaha, Nebraska 68114

Telephone (402) 397-2230

Septemper 19, 2CCO

Mr. Loren F. Lukins

Senior Manager, Appraisals
Union Pacific Railread Company
1416 Dodge Street, Room 1100
Omsha, Nebraska 68179

RE:  Appraisal Report
11% to 18% Street, Morth of Avery, 5.75 Acres; and
24™ to 33" Street, North of Avery, 10.00 Acres
Lincoln, Nebraska

Dear Mr. Lukins:

{n accordance with your request, I have appraised the former railroad right-of-way descrived
above. The subject property is legally described within the body of the attached report.

The purpose of this letter is to set forth my estimate of the subject's market value of the fee simple
interest as of the effective date of this appraisal. To the best of my knowledge, this appraisal report
has been prepared in conformity with the requirements of the Uniform Standards of Professional
Appraisal Practice (USPAP). The value as estimated hereinis premised upon the Assumptions and
Limiting Conditions in the attached report. As requested, Thave separated the appraisal into two
valuadons, The Phase I valuardon will consist ofa 250,470 square foat/S.75 acre from 18™ Street
an the east to 11% Street on the west, Phase TI consists of a 435,600/10.00 acre tract of land
extending from 24 Stwreet on the west to approxdmately 33™ Strect on the east.

; As a result of my analysis, it is my opinion that the {otal value of the subject property land as of
September 10, 2000, is:

] Parcel I $ 900,000
Parcel 1T 1,050.000
| Total Value, Both Parcels 51,950,000

|

l Dexras J. Kvunson, MAIT
MEeMBER APPRASSAL INSTITUTE
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Mr. Loren F. Lukins

Page -2-

The value is segregated as foilows:

Parcel T 250,470 square feet (@ 33.00/SF = §751,410, called §750,000
Assemblage Value (1,20 Factor) x 20
Tota Pareed T $900,000

Parcst 1L 435,600 square feet @ S2.00/SF = 871,200
Assemblage Value (1.20 Factor) x 120
Total Parcel I 31,045,440

Called $1.050,000
Total Valuation for Bath Parcels 31,950,000
The attached report sets forth the reasoning and methodology used in making this appraisal,

Respectfully submitted,

e LS
Dennis J. Knudsoa, MAL
Nebraska General Certified Appraiser CG920136

xk TOTA POGE. AL %o
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Nebiaska

Lincoln

OFFICE OF THE VICE CHANCELLOR FOR BUSINESS AND FINANCE

October 23, 2003

Honorable Vernon Williams

Secretary Surface Transportation Board
1925 K Street, N.W.

Washington, D.C. 20423-0001

Re: City of Lincoln, Petition for a Declaratory Order, F.D. 34425
Dear Mr. Williams:

This letter is on behalf of the University of Nebraska-Lincoln, and is for filing in the above proceeding.
The University of Nebraska, Lincoln, supports the City's Petition for a Declaratory Order. The University
has acquired the former Cushman (Textron) property on the south side of the Lincoln Lumber Company
rail corridor. As adjacent landowners, we would welcome the trail and storm sewer improvements which
the City seeks to implement, and we share the City's concern that the improvements be implemented as
soon as possible in order to avoid loss of funding or incurring any financial penalties.

All the improvements appear to us to be compatible with continued rail use of the property, and certainly
will not interfere with any rail use which we see being made of the property. The University of Nebraska
has no current plans for rail use of the property, and we do not foresee any rail need on our part at that
location in the future. In any event, the planned improvements by the City would not appear to us to
interfere with possible rail use in the future.

The Husker Link Trail is important to the University of Nebraska, Lincoln, for two reasons: first, it would
provide a much needed off street bike path between our downtown and east campus areas. Many of our
students, by necessity, are bicycle commuters, and a dedicated path on this corridor would enhance not
only their safety but also the efficiency of their commute. Second, the Husker Link Trail is a connector
for other trails, including the Mo Pac East Trail, and will enhance commuting to and from the University
generally by faculty, staff, and students. The trail connection has long been part of our plans. We urge all
parties to facilitate it as a much needed improvement in the public interest.

Sincerely,

(.,;ﬁ’lu_w XCZ NZe iy
Christine A. Jackson
Vice Chancellor, Business and Finance

CAJ:c /
bxc: Joel Pedersen

Rich McDermott
Harvey Perlman
Bill Nunez
301 Canfield Administration Building / P.O. Box 880425 / Lincoln, NE 68588-0425 / (402) 472-4455 / FAX (402) 472-7963
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Before The Surface Transportation Board

Finance Docket 34425

City Of Lincoln -- Petition For A Declaratory Order

Verified Statement
of
Walter Schuchmann

Qualifications

1. My name is Walter H. Schuchmann. | am Director, Rail Operations at R.L.
Banks & Associates, Inc., a transportation consulting firm headquartered in
Washington, DC. In over 15 years with the firm, | have investigated operational
and commercial matters related to short line railroads and rail freight service in
general in many places around the country. Prior to my present position, | was
employed as an operating and safety officer by Norfolk Southern Railway Company
where | supervised railroad operations in Chicago, Fort Wayne, IN and other
locations over a period of eight years. | am a certified member of the American
Saciety of Transportation and Logistics and a member of the American Association
of Railroad Superintendents as well as the National Defense Transportation
Association. | have prepared this statement at the request of the City of Lincoln
for use in connection with the City's Petition for a Declaratory Order. This
statement is based on personal knowledge obtained from a site visit, interviews,

and review of documents as summarized herein

R.L. BANKS & ASSOCIATES, INC. lb



The Issue

2. Lincoln Lumber Company (LLC) owns a rail line extending between 19" and
24" Streets parallel to and south of Y Street in Lincoln, NE. (See map presented as
Exhibit B in the Verified Statement of Terry Genrich.) Freight operations on the line
are conducted by the Omaha, Lincoln and Beatrice Railway Company (OLB). The
City of Lincoln wants to install an underground storm sewer within the railroad
right-of-way between 19" and 24™ Streets and a trail that would use a portion of
the right-of-way between 19™ and 23™ Streets. Those projects are more fully

described in the Verified Statements of Terry Genrich and Bryan Kramer

My Investigation

3. I have reviewed the trail and storm sewer proposals as described in the
statements of Messrs. Genrich and Kramer, along with associated maps, photos,
drawings and documents. | visited the rail line and surrounding area and took
photographs on October 9 and 10, 2003 and interviewed Mr. Robert E. Miller,
Chief Financial Officer of OLB on October 10, 2003. | have reviewed other
documents including the September 27, 1999 “Lease of Industrial Property at
Lincoln, Nebraska” between Missouri Pacific Railroad Company (MP) (lessor) and
Cushman, Inc. (lessee) and supplemental agreements including the March 13, 2001
“Second Supplemental Agreement” between LLC (successor to MP interests) and
Textron. That lease is included in the Verified Statement of Joel Pedersen,

Assistant City Attorney, City of Lincoln.

Existing Situation
4. LLC’s rail line consists of a main track between a connection with OLB
trackage at 19™ Street and 24™ Streets, where the line ends just west of the

street, and a short, single-ended spur track is located adjacent to LLC's lumberyard
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west of 23" Street. Other than the LLC spur, there are no switches or sidings

located on the LLC line.

5. Mr. Miller indicated that OLB does not originate any but delivers about 50
carloads per year to LLC, the only customer on the line. He indicated that
deliveries are variable rather than constant. At the time of my inspection, it
appeared that there had not been any recent train movements on LLC’s main track.
I am informed that the City of Lincoln arranged monitoring of the corridor between
October 2 and 8, 2003, and observed no rail movements during that period. (See
Verified Statement of Terry Genrich.) OLB also serves Ready Mixed Concrete
Company near 19™ and Y Streets and two grain customers, all located on OLB

trackage.

6. LLC’s lumberyard occupies property adjacent to both the north and south
sides of the rail line between 23 and 24™ Streets, and the south side only
between Whittier and 23" Street. LLC can unload cars from the single-ended spur
located between 22" and 23" Streets and connected to the main track on the west

end, or from the main track adjacent to LLC’s facilities.

7. OLB delivers freight cars by shoving them east from the OLB/LLC connection
near 19" Street to LLC's facility. The shoving movement is necessitated by the
absence of any double-ended siding on the line that would allow a locomotive to
run around freight cars and thus be positioned on the desired, leading end during
both the inbound and outbound movements. Rail movements are made at a slow
speed, about three to four miles per hour according to Mr. Miller. There are public
grade crossings on the segment at 21, 22" and 23™ Streets. Rail service on the

line is generally conducted during daylight hours on weekdays.
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8. Maps reviewed indicate that the right-of-way is approximately 110 feet
wide. However, LLC has relinquished much of that width to uses other than rail
transportation. In the 1990 Second Supplemental Agreement between LLC and
Textron, LLC leased to Textron the entire right-or-way width except a 12-foot wide
strip under the track over much of length of the corridor. As stated in that
instrument, “This only allows for 18" on each side of the railroad ties.” That lease
term indicates how little right-of-way width LLC deemed necessary to permit
continued rail use. The agreement explicitly permitted Textron to park vehicles,
maintain trash-refuse containers and compactors and place generators and other

electric equipment on the property.

9. During my inspection, | noticed numerous obstructions on the railroad right-
of-way. For example, a utility pole line extends through the corridor between
approximately 20™ Street and 23" Street. (See Appendix A, Photo 1.) The poles

are approximately 12 feet to the north of the centerline of track.

10. Similarly, a post and cable fence is located approximately 12 feet to the
south of the centerline of track between 21% and 22™ Streets. (See Appendix A,
Photo 2.) | also observed that between 21% and 22™ Streets the area between the
fence and the north edge of the right-of-way has been paved for apparent use as a
roadway and the area between the pole line and the south edge of the right-of-way
has been surfaced for apparent use as a parking area. Along other segments of the
line, portions of the right-of-way have been surfaced for vehicular use or are used

to store materials.

11. On the days of my inspection, stacks of lumber and building materials were
located on both sides of the track, almost at the edge of the ties between 23" and
24" Streets. In addition, stacks of material were located on top of the LNL spur

and fouling the main track west of 23" Street (see Appendix A, Photo 3) and,
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farther west between 22™ and 23" Streets, on the north side of the tracks from

the pole line to the edge of the right-of-way. (See Appendix A, Photo 4.)

Proposed City Improvements

12. The City of Lincoln proposes to construct a trail and an underground storm
sewer, both of which would use a portion of the LLC right-of-way. See statements
of Messrs. Genrich and Kramer. The trail is planned to be 12 feet wide and an
additional eight feet will be sought to accommodate construction and provide space
to push snow during winter. The trail would occupy a portion of the right-of-way
on the south side of the track between 19" and 21°% Streets, crossing over the
track at 21°% Street and occupying a strip on the north side of the track between
21" and 23“ Streets. At 23" Street, it would exit the right-of-way and use a
public alley along the north edge of Lincoln Lumber’s property between 23 and
24™ Streets. Most of the trail would use property leased by LLC to Textron,
property that LLC apparently did not feel compelled to control in order to permit
continued rail service.

13. Existing obstructions and land uses cause more potential interference with
rail service (which has nonetheless been operated) than would the trail. Between
21 and 23" Streets, the trail would be north of the existing pole line and hence
farther away from the track. Thus the poles rather than the trail would represent
the closest obstacles to the track. Between 22™ and 23™ Streets, the stacks of
lumber and materials north of the pole line are located precisely where a segment
of the trail would be constructed. Hence that property already is unavailable to

railroad use.
14. The storm sewer would be located south of the track over the entire length

of the corridor. It would be underground entirely through the length of the line

segment. Temporary construction easements also would be needed south of the
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main track and under the LNL spur as well as and crossing the track at 22™, 23"

and 24" Streets.

No Permanent Impacts Upon the Ability to Operate Rail Freight Service

15. The City's proposed trail and storm sewer would not interfere with the ability
of OLB to operate rail freight service on the LLC line. My conclusion is supported
by: (1) LLC’s own actions with respect to non-transportation uses of portions of
the right-of-way, and (2) my experience in supervising and observing rail operations

nationwide.

16. LLC repeatedly has demonstrated that it believes it needs only a narrow strip
of right-of-way to support rail service, and, indeed, it has continued to receive rail
service despite leasing or devoting to other uses much of the land adjacent to the
main track. Extremely telling is the lease to Textron of all but 12 feet of right-of-
way and Textron’s use of that land as a roadway and parking area, as described
above in the “Existing Situation” section. Also significant is the presence of the
pole line and the cable fence, both within approximately 12 feet of centerline of
track. Thus most of the corridor is legally given over to uses other than rail
operations and much land adjacent to the track is physically obstructed. However,

rail service has continued nonetheless.

17. The most compelling evidence is LLC’s own activity in the corridor segment
between 22" and 23" Streets. In that segment, LLC has placed material right
where the trail would be located. The material apparently does not impede rail
service, either in LLC’s judgement or in reality, and neither would a trail in the same

location hinder future rail service.
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18. The conditions along LLC’s line, including the pole line, fence, roadway,

parking lot and stored materials are not at all unusual on an industrial spur line,
branch or secondary main line. | have supervised and observed rail service
conducted on lines with similar, limited side clearances. Much industrial switching
takes place in locations that are more cramped, containing buildings, loading docks,

storage bins or tanks, pipelines, conveyors and other industrial equipment.

19. There is only one place on the line where any switching can take place, i.e.,
the LLC spur located west of 23™ Street. That spur is to the south of the main
track and the switch mechanism also is on the south side of the main track, thus
most switching activity would take place to the south of the main track. At this
location, the trail would be along the extreme north edge of the right-of-way, far
enough removed to present no interference with the limited switching that could

take place.

20. The trail will cross the LLC rail line at a single location using the existing
public crossing at 21% Street. OLB’s obligations at a public crossing, whether
shoving cars or leading with the engine, will not be altered by the presence of the
trail, so no additional interference would result. The LLC-Textron supplemental
agreement permits Textron's employees to “...walk across the track to go from the

”

Premises on the south to the Premises on the north...”. Thus rail service has been
provided in the presence of Textron pedestrian traffic in addition to the public

crossings at 21%, 22" and 23" Streets.

21. | conclude that rail operations will be the same after (unaffected by)
construction of the trail and storm sewer as at present. No additional track or rail-
related facilities will be needed to support continued rail service. | further note that

“

LLC’s lease to Textron specifically reserved LLC's right to grant easements “...for

underground storm sewer that may be constructed by the City of Lincoln...”
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indicating LLC's expectation that a storm sewer might be constructed and LLC's

recognition of the City's right to construct same.

22. To supplement my observations, | consulted the 2002 Manual for Railway
Engineering published by the American Railway Engineering and Maintenance-of-
Way Association (AREMA), which contains clearance standards for tangent track.
Figure 28-1-1 (General Outline) specifies nine feet on each side of centerline of
track, and Figure 28-1-5 (Railway Side Tracks and Industrial Tracks) indicates the
same standard. Trail plans that | have examined show that the planned trail will

not impinge on these standard clearances.

23. Finally, the concept of “rails with trails” using active rail corridors has been
validated across the country. According to the Marin County Bicycle Coalition web
site, “There are currently 62 rails with trails in the United States, with 150 more

planned for the future.” (http://www.marinbike.org/Campaigns/Infrastructure/

RailsTrails/RailsTrails.htm, accessed October 28, 2003.)

Construction Impacts Would Not be Significant

24. | have reviewed the trail and storm sewer construction plans presented in the
Verified Statements of Messrs. Genrich and Kramer. They indicate that
construction would cause minimal interference with rail service and that the
construction plan could be coordinated with LLC to reduce impacts further. The
LLC main track will be affected only by construction of the trail crossing at 21
Street and by sewer construction on public property at 22", 23" and 24" Streets.
{The latter two are east of the LLC spur and thus would not impact freight service.)
Construction and maintenance at grade crossings is a common occurrence as
railroads, cities and utility companies maintain and improve their facilities. Such

construction routinely is managed in ways to minimize impacts on rail operations.
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25. Storm sewer construction under the LLC spur could cause the spur to be out

of service for approximately one week. (See VS of Kramer.) If necessary, it
appears that railcars could be unloaded from the main track during the outage of
the spur. Given the low volume of railcars received by LLC, approximately 50 per
year, the storm sewer construction impacts upon the spur should not burden rail
service. The spur will be reconstructed to existing condition according to Verified

Statement of Mr.Kramer.

Conclusion

26. Based on LLC's leasing out of all but 12 feet of the right-of-way, its storage
of materials where the trail would be located, the existing physical obstructions
located on the right-of-way, my experience in other locations and the AREMA
standards, it is certain that the neither the trail not the underground storm sewer
will interfere with the ability of OLB or any other carrier to conduct freight

operations on the LNL line.
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Verification

CITY OF WASHINGTON )

DISTRICT OF COLUMBIA )

Walter H. Schuchmann, being duly sworn, deposes and says that he is qualified
and authorized to submit this Verified Statement, and that he has read it, knows
the contents thereof, and that the same is true and correct.

s

Walter H. Schuchmann

Subscribed and sworn to before this 7{ day of October, 2003.

Gl A L

Notar\/ﬁubllc

C\»f@ndo[
ynM
Noty 4y PUbhc O

MyC "‘Z’lctof
Comm 18Sion Expireg m!
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Appendix A

Verified Statement
of
Walter H. Schuchmann
Photos Taken October 9 and 10, 2003

Photo 1. View from 22" Street looking west.
Note pole line. Trail would be north (right) of the pole line.

Photo 2. View from 21% Street looking east.
Note from north to south (left to right): roadway, pole line, track, fence and paved
area.
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Photo 3. View from 23" Street looking west.
Note spur (left) with materials placed on track and main track (right} with materials
fouling the track. Also note switch {near pole in center) with material placed on
proposed trail route along the north (right) side of the track.

Photo 4. View from 22" looking east.
Note material stacked on proposed trail route north (left) of poles and north (left) of red
truck in the distance.
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Commonwealth Electric Company

of the midwest

1901 Y Street, Suite 100 = PO. Box 80638 = Lincoin, Nebraska 68501 = (402} 474-1341

November 03, 2003

Hon. Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N'W.
Washington, D.C. 20423

Re:  City of Lincoln, Petition for a Declaratory Order, Fin.Dkt. 34425
Dear Mr. Secretary:

On behalf of the employees of Commonwealth Electric Company of the Midwest
(CECM), we support the City of Lincoln’s petition for a declaratory order. The City of
Lincoln’s non-motorized transportation system, which focuses on bicycle and pedestrian
commuting trails, is a vital component of transportation in the City of Lincoln. The trail
system increases in value and in safety to the extent that it is connected and continuous.
The City plans an overpass bridge at 27™ Street for the Husker Link Trail, leaving the
final link between 24™ and 19™ Streets the only remaining portion to complete.

As a member of the Husker Link Fundraising Committee, I have a personal
interest in the successful completion of this particular piece of Lincoln’s Trail System.
Additionally, my Company’s corporate and warehouse operation is adjacent to the north
side of Lincoln Lumber Company’s railroad property right-of-way, of which
approximately 16,492 square feet is being leased by us from Lincoln Lumber Company.

CECM views this link as vital for safe and reliable non-motorized commuting
purposes. Since it does not interfere with continued rail use, let alone unreasonably
interfere, this Board should allow the City to employ eminent domain to secure the right
of way (20 feet in width out of an approximately 100 to 110 foot corridor) necessary for
that purpose between 14™ Street and 19™ Street.

Sincerely,

COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST

Yo M=

Glen A. Moss
Secretary/Treasurer/CFO

“Committed to Excellence”
Des Moines = Lincoin = Omaha = Phoenix » Tucson



Appendix I



’..ll..lIlIIlIlllIlIIIIlIIIIIllIlIIIlIllllIlIIIIIIIllIIIIIIIIIIIlllIIIIIIIIIIIIIIIIIIIIIIII

® R ECE!V;@P

LRl PR
LAWD -
Hon. Vernon Williams %??%ﬁ’TgKE)
Secretary C}

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423

Re: City of Lincoln, Petition for a Declaratory Order, Fin.Dkt. 34425
Dear Mr. Secretary:

This letter is on behalf of Hawley Area Neighborhood Association. We
support the City of Lincoln's petition for a declaratory order. The City of
Lincoln's non-motorized transportation system, which focuses on bicycle and
pedestrian commuting trails, is a vital component of transportation in the
City of Lincoln. The trail system increases in value and in safety to the
extent that it is connected and continuous. The City plans an overpass
bridge at 27th Street for the Husker Link Trail, leaving the final link
between 24th and 19th Streets the only remaining portion to complete. Our
association views this link as vital for safe and reliable non-motorized
commuting purposes. Since it does not interfere with continued rail use, let
alone unreasonably interfere, this Board should allow the City to employ
eminent domain to secure the right of way (20 feet in width out of an
approximately 100 to 110 foot corridor) necessary for that purpose between
l4th Street and 19th Street.

Sincerely

ey Sl Lo

Peggy Struwe
President, Hawley Area Neighborhood Association
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*CLINTON

NEIGHBORHOOD
ORGANIZATION

A 501(c)(3) Corporation 2121 North 27th Street, Lincoln, NE 68503

October 27, 2003

Hon. Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423

Re: City of Lincoln, Petition for a Declaratory Order, Fin.Dkt. 34425

Dear Mr. Secretary:

The Clinton Neighborhood Organization supports the City of Lincoln's petition for a declaratory
order. The City of Lincoln's non-motorized transportation system focuses on bicycle and
pedestrian commuting trails and is a vital transportation component in the City of Lincoln. The
trail system’s value and safety is increased when it is connected and continuous. The City plans
an overpass bridge at 27th Street for the Husker Link Trail, leaving the final link between 24th
and 19th Streets the only remaining portion to complete. This link runs through our
neighborhood and is vital in that it will provide safe travel between the two campuses of the
University of Nebraska as well as linking to existing trails throughout the city. Our association
views this link as vital for safe and reliable non-motorized commuting purposes. Since it does
not interfere with continued rail use, let alone unreasonably interfere, this Board should allow the
City of Lincoln to employ eminent domain to secure the right of way (20 feet in width out of an
approximately 100 to 110 foot corridor) necessary for that purpose between 24th Street and 19th
Street.

The Clinton Neighborhood Organization sees this link as a vital addition to the non-motorized
commuting trail system and has made a financial contribution to help speed its completion.
Without this link, there will only be a continued increase in the number of bicycles and
motorized vehicles on a narrow street, thus creating an unsafe commuting situation for both.

Very truly yours,

Qﬁ)@i‘u NN N

Renee Malone
President




Appendix K




RECEIVED
EAST CAMPUS o
ﬂ"T oA
832;4%&;‘/%0:\1 B2 . )
LAW DEP%gt
October 27, 2003 0> N2 42%

The Honorable Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N.'W.
Washington, D.C. 20423

Dear Mr. Secretary:

On behalf of the East Campus Community Organization Board of Directors, I am writing to express our
support for the City of Lincoln’s petition for a declaratory order related to the Husker Link Trail. Our
association represents nearly 1,000 households in an area of Northeast Lincoln that will directly benefit
from the development of this trail by connecting an existing trail that runs through the neighborhood to
downtown Lincoln, a business center in the city.

In addition, we believe the City of Lincoln's non-motorized transportation system, which focuses on
bicycle and pedestrian commuting trails, is a vital component of transportation in the City of Lincoln.
The trail system increases in value and in safety to the extent that it is connected and continuous. The
City plans an overpass bridge at 27th Street for the Husker Link Trail, leaving the final link between
24th and 19th Streets the only remaining portion to complete. Our association views this link as vital for
safe and reliable non-motorized commuting purposes. Since it does not interfere with continued rail use,
let alone unreasonably interfere, this Board should allow the City to employ eminent domain to secure
the right of way (20 feet in width out of an approximately 100 to 110 foot corridor) necessary for that
purpose between 14th Street and 19th Street.

Thank you for your consideration.
Sincerely,
Jennifer J. Brinkman

President

ECCO Mailing Address: 1205 N. 45™ Street, Lincoln, NE 68503
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CITY OF LINCOLN
NEBRASKA

MAYOR COLEEN J. SENG

www.ci.lincoln.ne.us

Office of the Mayor
555 South 10th Street
Suite 208
Lincoln, Nebraska 68508
402-441-7511
fax: 402-441-7120
mayor@xci.lincoln.ne.us

LINCOLN

The Communily of Opportumity

- November 4, 2003

The Honorable Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: City of Lincoln, Petition for a Declaratory Order, FD. 34425

Dear Mr. Williams:

I write in support of the City of Lincoln's Petition for a Declaratory Order.

The City has two major public projects that require the City to acquire small linear
segments of Lincoln Lumber Company's property. Those projects are the Husker
Link Trail from 24th Street to 19th Street, and a storm sewer project in the same area.
The storm sewer project is also vital to the City. Voters approved bond financing for
storm sewer improvements, and this corridor has been a trouble-spot for localized
flooding for many years. As I understand it, the Lincoln Lumber Company owner
would benefit from the storm sewer and would not oppose the City’s plans for just

that project.

The City has developed trail and storm sewer construction plans that do not interfere

~ with any rail use of this railroad corridor and have only a minimal impact on Lincoln

Lumber's other operations in the railroad corridor. As a result, there is no federal

. policy involved. The city has reasonable public interest land use needs, and the

federal law should not preclude use of eminent domain if that is necessary to obtain

the limited portions of property required for the trail and storm sewer projects.

 City staff members have been working on these projects for a long time, and they
~ have done their level best to accommodate the owner’s wishes and address any

reasonable concerns. As background, the City of Lincoln views its off-street trail
system as an important transportation system designed for safe bicycle commuting
and for relief of congestion on city streets. We are committed to completion of an
integrated off-street trail system, and we do not take this system lightly. Indeed, the
City is proud of being a leader in implementation of a bicycle commuting system.

= The owner of Lincoln Lumber appears not to share the City's view that an integrated
- and meaningful bicycle commuting system should be developed in and for the City.

He has indicated to City staff that he views such facilities as purely recreational and
unworthy of public support. While he is entitled to personal views in opposition to
trails, those views should not trump the views of the City. On the contrary, the City’s
plans for trails have recognized not only the integrated transportation value of trails
for commuting pedestrians and bicyclists, but also the safety and quality of life
enhancements of well-planned and well-connected off-street trails. The owner’s
objections apparently do not consider these factors, and his purported alternatives are
little more than restated ‘not on my property’ demands that do not realistically meet
the needs of an integrated and well-connected trail.




Honorable Vernon Williams
November 4, 2003
Page 2

As I understand the current situation, Lincoln Lumber has stated their intention to invoke the
jurisdiction of the Surface Transportation Board to preempt Lincoln's use of eminent domain.

Since it appears the owner will not cooperate regarding the trail, and he will only agree to the
storm sewer without the trail, this issue needs to be resolved by eminent domain. As a result, it is
necessary to resolve the issue of federal jurisdiction in this proceeding in the City’s favor, to
permit the exercise of eminent domain under state law to secure the property interests necessary
to allow the Trail and sewer projects to move forward. We are constrained by time, and the
restrictions on the use of bond proceeds for the storm sewer and grant funding for the trails make
these property acquisitions very time critical. The City of Lincoln needs to complete acquisition
of the property by March 2004. The City of Lincoln will compensate the owner as
constitutionally required in any eminent domain proceeding, in addition to bearing the entire costs
of both the storm sewer and trail improvements.

I thank you for your consideration.

Copies of this have been delivered to counsel for the City for service upon Lincoln Lumber and
other interested parties.

Singerely,
Z

Coleen J. Seng
Mayor of Lincoln

cc: US Senator Ben Nelson
US Senator Chuck Hagel
US Representative Doug Bereuter
Joel Pedersen, City of Lincoln, Law Department

FAFILES\MAY OR\2003 MayorSeng,Letters,Memos,Speeches\Surface TransporttationBoard, Williams, Vernon, 1 1-04-2003 DeclaratoryOrder,Law,jp. wpd
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Certificate of Service

I hereby certify that copies of the foregoing Petition and
exhibits were served by US Mail, postage pre-paid, first class
or equivalent, this ) th day of November, 2003, upon the
following commercial (non-residential) property owners or
leaseholders adjacent to the former Missouri Pacific railroad
corridor now owned by Lincoln Lumber Company between 19th and
24th Streets in Lincoln, NE:

1. Lincoln Lumber Company (two addressees) :

a. Thomas McFarland, Esq.
208 South LaSalle St., Suite 1890
Chicago, IL 60604-1194

b. Mr. Don Hamill
Lincoln Lumber Company
932 No. 234 St.
Lincoln, NE 68503

2. B&J Partnership (registered office in NE)

B&J Partnership, Ltd.
Attn: managing partner

340 Victory Lane

Linceln, NE 68528

3. University of Nebraska

University of Nebraska
Attn: Christine A. Jackson
Vice Chancellor, Business and Finance
301 Canfield Administration Bldg.
P.O. 880425
Lincoln, NE 68588-0425

4. Commonwealth Electric Co. of the Midwest

Commonwealth Electric Co. of the Midwest
Attn: Thomas M. Price, President

1901 "Y" Street, Suite 100

Lincoln, NE 68503

5. Textron, Inc. (registered agent in NE)

Textron, Inc.
% CT Corporation System
301 S. 13th St., Suite 500

Lincoln, NE 68508

12




NEBCO

Mr. Robert C. Miller
Chief Financial Officer
NEBCO

1815 Y Street

Lincoln, NE 68508

(S
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