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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No. 34415

OHIO DEPARTMENT OF TRANSPORTATION
—PETITION FOR DECLARATORY ORDER-
STATUS OF TRACK AT FINDLAY, HANCOCK COUNTY, OH

PETITION FOR DECLARATORY ORDER
OHIO DEPARTMENT%FF TRANSPORTATION
Petitioner, Ohio Department of Transportation ("ODOT"), pursuant to section 5(d) of the
Administrative Procedure Act, 5 U.S.C. 554(e), respectfully requests the Board to enter a
declaratory order to terminate a controversy between it and Norfolk Southern Railway Company
("NS") concerning the status under the laws and regulations administered by this Board of
approximately 807 feet of track at Findlay, Hancock County, OH. The agency heretofore has

exercised its authority to resolve disputes such as the instant one. See STB Finance Docket No.

33989, Pejebscot Industrial Park, Inc., d/b/a Grimmel Industries—Petition for Declaratory Order,

served May 15, 2003; STB Finance Docket No. 34111, North San Diego County Transit

Development Board—Petition for Declaratory Order, served August 21, 2002; STB Finance

Docket No. 34181, State of Wisconsin Department of Transportation—Petition for Declaratory

Order, served August 1, 2002.

In support of its request, ODOT relies upon the appended Verified Statement of Daniel

—1-



M. Kaseman, Production Administrator for District One of ODOT, the Verified Statement of
Candice Cehelnik, Development Coordinator of 84 Lumber Company, the arguments advanced in
this Petition for Declaratory Order and its several attachments.

A

ODOT needs to replace a highway bridge.

As is explained in the Verified Statement of Mr. Daniel M. Kaseman, the highway bridge
on the by-pass of U.S. Highway 68/State Route 15 around Findlay in the vicinity of Lima Avenue
is nearly fifty years old and in need of repair. More importantly, however, it does not meet
current design standards for safety. Interstate Highway I-75 is just to the west of the bridge, and
motorist driving on the by-pass are unable to see the interchange with I-75 until they are on top of
the bridge. If there is a back-up caused by the merger of vehicles into traffic flows on I-75 or if
slow-moving trucks are merging from Lima Avenue on the up-grade toward the I-75 interchange,
the motorists may have difficulty braking in time to avoid a rear-end collision. In addition,
because of the inadequate sight distance over the bridge, motorists may have to make an unsafe,
last-minute decision to change lanes to be in the correct lane for the I-75 interchange.

In other words, the bridge fails to meet current standards for decision sight distance
between the crest of the bridge and the interchange with Interstate Highway I-75. As part of the
planned reconstruction project, ODOT plans to lower the grade of the bridge to allow the
motorists to see the interchange with I-75, increasing the decision sight distance and enhancing
the safety of motor vehicular operations.

The bridge crosses long unused track which formerly served the sugar plant of Great

Lakes Sugar Company, and the replacement bridge would foreclose the restoration of service as
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railroad cars would be unable to pass beneath it.

A map showing the highways and the affected track is attached as Attachment 1.
B.

ODOT sued to establish its entitlement to the track.

ODOT, by its Director, Gordon Proctor, filed a Complaint to Quiet Title and for

Declaratory Judgment, docketed as Case No. 2002-CV-472, Gordon Proctor, Director, Ohio

Department of Transportation v. Michigan Sugar Company, et al., in the Hancock County Court

of Common Pleas. A copy of the Complaint is attached as Attachment 2.

The Complaint alleges, beginning at paragraph 4 on page 2, that approximately 3,607 feet
of company-owned industry track serving the sugar plant of the Great Lakes Sugar Company, a
Michigan corporation, in 1937 were conveyed by an easement grant to the New York, Chicago
and St. Louis Railroad Company ("Nickel Plate"), a predecessor of NS. The easement grant was
to continue until Great Lakes Sugar Company ceased operating its plant. In 1955 the Company
sold its tract of land, including the sugar plant, to Northern Ohio Sugar Company, which the
following year granted ODOT a perpetual easement over its property for the construction of the
U.S. Highway 68/State Route 15 Findlay by-pass and the bridge over the former Nickel Plate
track.

In 1985 the parcel of land south of the U.S. Highway 68/State Route 15 Findlay by-pass,
including the sugar plant, was conveyed by Northern Sugar Company to Great Lakes Sugar
Company, an Ohio corporation, the predecessor in interest of Michigan Sugar Company, the

current owner of the property, and the following year the tract of land north of the Findlay by-

! The star on the map identifies the location of Michigan Sugar Company.
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pass was conveyed by Northern Sugar Company to H&O Trucking and subsequently was divided
between Jim Hickerson, d/b/a Jim Hickerson Excavating, and Pierce Hardy Limited Partnership,
d/b/a 84 Lumber ("84 Lumber"), the current owners of the property.

The Complaint, beginning at paragraph 21 on page 5, states that 84 Lumber paid for the
rehabilitation of approximately 2,300 feet of the former Nickel Plate industrial track, between NS'
main line and a point past a loading dock which 84 Lumber had built to serve its facility. Beyond
the track rehabilitated at 84 Lumber's expense, the track has been rendered completely unusable.
The track has been paved over as a drive leading into the 84 Lumber facility, and an 84 Lumber
sign has been erected straddling the rails. Many of the rails have been removed, a large number
of the ties have rotted, several trees have large branches over the rails and some of the rail bed has
washed away.

NS filed its separate Affirmative Defenses and Answer, a copy of which is attached as
Attachment 3.% In paragraph 3 on page 1 of its pleading, NS "claims a right to use the rail spur,
railway right of way, and easement it owns, in, on, over, and across the real estate which is the
subject of this action." As part of its Fourth Affirmative Defense on page 6 , NS contends that
"[t]he proposed actions of the plaintiff exceed the authority of the plaintiff as they interfere with
rail transportation and therefore are preempted by the Interstate Commerce Commission
Termination Act of 1995 (the "ICCTA"), 49 U.S.C. Section 10101, et seq."

The Court, Judge Joseph H. Niemeyer, on September 5, 2003, entered a Pretrial Order

staying the case for six months' time "to allow the referral of certain issues to the Surface

“  Jim Hickerson, Pierce Hardy Limited Partnership and Northern Sugar Company

elected not file answers and default judgments were entered against them. Michigan Sugar
Company, however, remains a party to the court case, as does NS.
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Transportation Board of the United States Department of Transportation." A copy of the Court's
order is attached as Attachment 4. It is in response to the Court's order that ODOT seeks the
Board's declaratory order.

C.

The track was spur or industry track.

Great Lakes Sugar Company, the Michigan company, had been the owner of a large, 107-
acre tract of land at Findlay on which it erected a sugar plant. To secure railroad service, the
company built a proprietary track extending between a connection with a main line of the Nickel
Plate and its sugar plant. In 1937, by an easement grant, the Company conveyed approximately
3,607 feet of that track, extending between the railroad's main line and the sugar plant, to the
Nickel Plate.

It stands to reason that the character of the track was not changed as a result of its
conveyance to the Nickel Plate. The track was industry track before the easement grant, and it
remained industry track afterwards, albeit operated by the Nickel Plate rather than by Great Lakes
Sugar Company.

Whether the approximately 3,607 feet of track was industry track, as ODOT contends, or
a rail spur, as NS refers to it in its Affirmative Defenses and Answer, however, is immaterial. The
Board is without jurisdiction to pass on the proposed acquisition or abandonment of the one as of
the other. 49 U.S.C. 10906, in part, provides, "The Board does not have authority under this
chapter over construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks." See, STB Docket No. AB-55 (Sub-No. 562X), CSX

Transportation, Inc.—Abandonment Exemption—In Rocky Mount, Nash County, NC, served
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December 1, 1999; STB Finance Docket No. 33601, Grand Trunk Western Railroad

Incorporated—Petition for Declaratory Order—Spur, Industrial, Team, Switching or Side Tracks in

Detroit, M1, served July 30, 1998.

At times there may some question as to whether particular track should be considered to
be a railroad line, on the one hand, or, on the other, spur or industry track. See, Hughes v.

Consol-Pennsylvania Coal Co., 945 F.2d 594, 612 (3™ Cir. 1991); CNW—Aband. Exemp.—In

McHenry County, IL, 3 1.C.C.2d 366, 367 (1987), rev'd on other grounds sub nom, Illinois

Commerce Com'n v. ICC, 879 F.2d 917 (D.C. Cir. 1989). The track which served the Great

Lakes Sugar Company sugar plant, however, occasions no such doubt as to its status. Its history,
past use and physical characteristics unquestionably were those of spur or industry track. The
track was built by the shipper and was short, being only 3,607 feet long,. It was stub-ended and
served only the one shipper, whose sugar plant was located at the end of the track. The track did
not have regular scheduled service and handled relatively little traffic, and no station was on the
track. The track was not built to invade the territory of another railroad and was used solely to
switch cars to and from the sugar plant. Thus, the track possessed the very characteristics that
distinguish spur or industry track from a railroad line. See, STB Docket No. AB-55 (Sub-No.

622X), CSX Transportation, Inc.—Abandonment Exemption—In Pike County, OH, served May 5,

2003; STB Finance Docket No. 333522, Chicago Southshore & South Bend Railroad—Petition

for Declaratory Order—Status of Track at Hammond, IN, served December 17, 1998; Finance

Docket No. 32058, Battaglia Distributing Co., Inc. v. Burlington Northern Railroad Company

served June 27, 1997. The character of the track has not changed in the interim.

As Ms. Candice Cehelnik of 84 Lumber Company discusses in her Verified Statement, NS
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sold its interests in the first approximately 2,800 feet of the former Nickel Plate track to 84
Lumber some time in late 1998 . NS' offer to sell the property to 84 Lumber is attached as
Attachment 5. To ODOT's knowledge, 84 Lumber neither applied to, nor secured from, the
Board authority to acquire the track. This is a further indiction that the parties to the transaction
deemed the track to be spur or industry track, the acquisition of which required no Board
approval, rather than a line of railroad, which cannot be conveyed except pursuant to the Board's
section-10901 authorization. 84 Lumber contracted at the cost of $44,822.00 to have the first
approximately 2,300 feet of the track rehabilitated, including the replacement of 1,1000 defective
ties® and the addition of 350 tons of new ballast. See, Attachment 6. That section of the track,
now the property of 84 Lumber, was found by NS to be acceptable for service in March of 1999,
See, Attachment 7. The remaining approximately 807 feet of track south of the track sold by NS
to 84 Lumber, extending to the U.S. Highway 68/State Route 15 Findlay by-pass bridge, through
a tunnel beneath the bridge and unto the property of Michigan Sugar Company, in large measure
have been allowed to go to seed.

D.

The remaining approximately 807 feet of track have been abandoned.

It is what remains of the former Nickel Plate track south of the segment sold to 84
Lumber, extending to the U.S. Highway 68/State Route 15 Findlay by-pass bridge, through a
tunnel beneath the bridge and unto the property of Michigan Sugar Company, for a total of

approximately 807 feet, which is the subject of the controversy between ODOT and NS.

> Since on average there are 3,000 ties per mile of track, the replacement of 1,100
defective ties in less than half a mile of track demonstrates that the track was in such deplorable
condition that virtually every tie required replacement (2,300 + 5,280 x 3,000 = 1,307).
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Assuming for argument's sake, that NS continues to have an interest in the approximately

807 feet of former Nickel Plate track, NS has allowed the track's de facfo abandonment. NS sold
its interest in the first 2,800 feet of the former Nickel Plate track to 84 Lumber, thereby cutting
off the remainder, rendering NS incapable of originating or terminating rail freight shipments on
the disputed 807 feet of former Nickel Plate track. NS cannot have it both ways. It cannot
surrender its ability to access to a segment of track by selling to a shipper the track required to
reach it and yet contend that the isolated track segment continues to be an active line of railroad
which cannot be acquired or abandoned except pursuant to the Board's authorization.

As noted by Mr. Kaseman of ODOT in his Verified Statement, the track has been
rehabilitated by 84 Lumber for about 200 feet past the loading dock. Beyond that point, however,
the track is in shambles. Pieces of rail have been removed for much of the next 750 feet of the
track's length. Most of the ties have rotted to the point that Mr. Kaseman was able to pull out
spikes by hand. Several trees have grown thick branches over the rails. And at places the rail bed
has washed out altogether, with no ballast or sub-grade in place.

The end of the 750-foot segment is about 100 feet north of the U.S. Highway 68/State
Route 15 right-of-way for the highway bridge. At that point, the track has been paved over for an
asphalt drive into the lumberyard, and an 84 Lumber directional sign has been mounted on 4x4
posts straddling the rails. Between the asphalt drive and the bridge, many ties were rotted to the
point that Mr. Kaseman was able to pull out spikes by hand..

Where it is sheltered under the bridge, the track is in fairly good shape. As the track
emerges from beneath the bridge, however, it is buried under thick turf and soil. One rail is buried

for about 200 feet. About 600 feet into the northerly side of Michigan Sugar's property, a switch
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divides the single track into two segments roughly 180 and 150 feet long. Along the single track
and along each of the two segments, the ties were so rotted that Mr. Kaseman was able to pull
out spikes in dozens of places. Both segments ended several hundred feet short of the Michigan
Sugar Building. All of the other trackage shown on the 1956 rail relocation drawing attached to
Mr. Kaseman's Verified Statement has been removed.

It was evident to Mr. Kaseman that the track hadn't been used in years. Indeed, ODOT
was advised by the local manager of Michigan Sugar Company, Mr. Tom Brickley, that the sugar
company hasn't received railroad service over the track for at least 12 to15 years' time. Such
long disuse of the track without any manifestation of an intent on the part of NS to resume

operations constitutes a de facto abandonment. See, Meyers v. Jay Street Connecting Railroad,

259 F.2d 532, 535 (2d Cir. 1958); Modern Handcraft, Inc.—Abandonment, 363 I.C.C. 969, 971

(1981), vacated on other grounds, sub nom., Kansas City Pub. Ser. Frgt. Operations—Exempt--

Aban., 71.C.C.2d 216, 225 (1990).
In a similar situation, the Board's predecessor, the Interstate Commerce Commission, in

Akron & B.B.R. Co. Abandonment of Operation, 239 1.C.C.250, 254 (1940), declared:

We have held heretofore, where abandonment was accomplished without our
permission first having been obtained, that subsequent applications for such
permission presented nothing upon which we could act. A#lantic Coast Line R.
Co. Abandonment, 162 1.C.C. 497; Pittsburgh, C., C & St. L. R. Co. Acquisition,
162 1.C.C. 617. Therefore, we think the proper disposition of the proceeding is to
leave the parties where we find them.

In short, where, as here, there has been a de facto abandonment of the approximately 807 feet of

track in question, the Board should take no further action even if NS were to file an abandonment



application or, alternatively, ODOT, an adverse abandonment application.*
E.

The State court action is not preempted.

While undoubtedly the preemption provision of 49 U.S.C. 10501(b) is sweeping, State
court action is preempted only insofar as "remedies [are] provided under this part with respect to
regulation of rail transportation." As we have shown, however, the former Nickel Plate track was
spur or industry track the acquisition or abandonment of which is beyond the Board's regulatory
authority to approve or disapprove. Moreover, the approximately 807-foot segment of the
former Nickel Plate track south of the 84 Lumber's segment, extending to the U.S. Highway
68/State Route Findlay by-pass bridge, through a tunnel beneath the bridge and unto the property
of Michigan Sugar Company, has been de facto abandoned. In short, there is no further action
which the Board can, or should, take even if NS were to file an abandonment application or,
alternatively ODOT, an adverse abandonment application. NS' assertion of Board preemption in
the action before the Common Pleas Court of Hancock County is a transparent attempt to try to

avoid an adverse judgment in the suit brought by ODOT. In Modern Handcraft,

Inc.—Abandonment, supra, 363 1.C.C. at 972, the Commission held:

We will not allow our jurisdiction to be used to shield a carrier from the legitimate
processes of State law where there is no overriding Federal interest in interstate
commerce. Where as here there have been no rail operations over 12 years and no
attempt to provide rail service, we find no public benefit in preventing a State

* More recently, the Board has indicated that track is not abandoned until the Board has
authorized its abandonment and the abandonment has been consummated. See, STB Finance
Docket No. 33508, Missouri Central Railroad Company—Acquisition and Qperation
Exemption—Lines of Union Pacific Railroad Company, served April 30, 1998; Finance Docket
No. 32518, The Phillips Company — Petition for Declaratory Order, served April 18, 1995. The
tracks therein considered, however, were railroad lines and not spur or industry tracks.
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condemnation proceeding.

Accord, STB Docket No. AB-596, New York City Economic Development Corporation--

Adverse Abandonment—New York Cross Harbor Railroad in Brooklyn, NY, served May 12,

2003; STB Docket No. AB-31 (Sub-No. 38), CSX Corp. and CSX Transportation, Inc.—Adverse

Abandonment Application—Canadian National Railway Company and Grand Trunk Western

Railroad Inc., served February 1, 2002; STB Docket No. AB-290 (Sub-No. 184X), Norfolk and
Western Railway Company—Abandonment Exemption—In Cincinnati, Hamilton County, OH,
served May 13, 1998. A similar finding by the Board is warranted herein.

Mr. Kaseman following his inspection of the track concluded that lowering the bridge of
the U.S. Highway68/State Route 15 Findlay by-pass in no way will alter the situation as it now
exists. There is not and cannot be any railroad service rendered on the disputed track , and,
therefore, the rebuilding of the bridge will not in any way disrupt the flow of railroad traffic on the

track.
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WHEREFORE, the Ohio Department of Transportation asks the Board to render a

declaratory order finding that the disposition of the track which would be affected by the

proposed lowering of the U.S. Highway 68/State Route Findlay by-pass bridge is not within the

agency's jurisdiction and that the case before the Common Pleas Court of Hancock County is not

preempted by 49 U.S.C. 10501(b). A copy of the agency's decision should be sent to Judge

Joseph H. Niemeyer.

Dated: October 17, 2003

Respectfully submitted,
OHIO DEPARTMENT OF TRANSPORTATION

By its attorneys,

Michael L. Stokes
Senior Assistant Attorney General
Office of the Attorney General
One SeaGate (#2150)
Toledo, OH 43604-1551

Tel.: (419) 245-2550

Fritz B Kahn

Fritz R. Kahn, P.C.

1920 N Street, NW (8™ f1.)

Washington, DC 20036-1601
Tel.: (202) 263-4152

N s

Special Counsel to the
Attorney General of Ohio
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CERTIFICATE OF SERVICE
I certify that I this day have served a copy of the foregoing Petition for Declaratory Order
of the Ohio Department of Transportation upon counsel for Norfolk Southern Railway Company,
by mailing a copy by UPS Next Day Air to Roger L. Miller, Esq., Betts, Miller & Russo, 101
West Sandusky Street, Findlay, OH 45840.

Dated at Washington, DC, this17th day of October 2003.

e

Fritz ¥ Kahn
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IN THE COURT OF COMMON PLEAS
HANCOCK COUNTY, OHIO

Gordon Proctor, Director,

Ohio Department of Transportation,
1980 West Broad Street

P.O. Box 899

Columbus, Ohio 43216-0899

Plaintiff,
v.

Michigan Sugar Company

¢/o CT Corporation System, Registered Agent
1300 East 9" Street

Cleveland, Ohio 44114

and

Norfolk Southern Railway Company

¢/o CT Corporation Systen, Registered Agent
1300 East 9" Street

Cleveland, Ohio 44114

and

Jim Hickerson, individually and
d/b/a Jim Hickerson Excavating
816 Fox Street

Findlay, Ohio 45840

and

Pierce Hardy Limited Partnership

¢/o CT Corporation System, Registered Agent
1300 East 9™ Street

Cleveland, Ohio 44114

Case No. 02(2/)57 - V=Y 7S~

Judge Judus Q\Esmewev

s e’
-

COMPLAINT TO QUIET TITLE
AND FOR DECLARATORY

JUDGMENT



and
Northern Ohio Sugar Company
c/o CT Corporation System, Registered Agent
925 Euchid Avenue
Cleveland, Ohio 44115

Defendants.

1. Plaintiff states that he is the Director of the Ohio Department of Transportation;
that this action is brought in his official capacity; and that he is authorized and empowered by
R.C. Title 55 to bring this action.

2. The real ;;roperty that is the subject of this action is located in Hancock County,
Ohio. Venue is proper in this Court.

3. Plaintiff plans to reconstruct the State Route 15/ U.S. Route 68 bridge over Lima
Avenue, which also passes over a former rail spur. The bridge is located, and the reconstruction
work will happen, within a perpetual easement and right-of-way known as Parcel No. 17-LA,
which the State of Ohio has owned since 1956. The planned replacement bridge will not allow
rail cars to pass beneath it. Plaintiff brings this action to quiet title under R.C. 5303.01 and for
declaratory relief under R.C. Chapter 2721 because one or more of the defendants may claim a
right to resume use of the rail spur or a right otherwise inconsistent with the planned project.

Background Facts

4. In 1937 Great Lakes Sugar Company, a Michigan corporation, owned a 106.873-
acre tract in Hancock County. It granted an express easement over part of that tract, “for the
purpose of constructing, operating, maintaining, repairing and renewing railroad tracks,” to the
New York, Chicago and St. Louis Railroad Company. This easement (the “1937 rail easement”)

2



is recorded in Volume 198, Page 70 of the land records of Hancock County, Ohio. A true and
accurate copy is attached as State’s Exhibit A.

5. Parcel One of the 1937 rail easement included 2610.13 feet of existing industrial
track leading into the Great Lakes Sugar Company’s Findlay plant. Under the terms of the
easement, the grantee had an obligation to maintain, repair, and renew this track.

6. The 1937 rail easement stated that it would endure “until such time as the Grantor
permanently ceases and abandons operation of its plant at Findlay, Hancock County, Ohio, in
which event the Grantee agrees that it will take up and remove its tracks then located on the
property above described.”

7. In 1955 Great Lakes Sugar Corripany, a Michigan corporation, deeded the
106.873-acre tract to defendant Northern Ohio Sugar Company, an Ohié corporation (“Northern
Ohio Sugar”). This deed is recorded in Volume 252, Page 448 of the land records of Hancock
County, Ohio.

8. In 1956 Northern Ohio Sugar agreed to sell a perpetual highway easement
through the middle of its land to the State of Ohio. The agreement is recorded in Volume 261,
Page 363 of the land records of Hancock County, Ohio. A true and accurate copy of the
agreement is attached as State’s Exhibit B.

9. Pursuant to the agreement, Northern Ohio Sugar granted a perpetual easement
(the “1956 highway easement”) known as Parcel No. 17 LA to the State of Ohio. The easement
is recorded in Volume 261, Page 368 of the land records of Hancock County, Ohio. A true and
accurate copy of the easement is attached as State’s Exhibit C.

10.  From then until now, the State continuously has been in physical possession of
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Parcel No. 17 LA, which it has used and now is using for public highway purposes.

11. In 1964, the New York, Chicago and St. Louis Railroad Company became
consolidated into the Norfolk and Western Railway Company.

12. In 1985, Northern Ohio Sugar deeded a 37.765-acre tract south of State Route 15/
U.S. Route 68, including its Findlay plant, to Great Lakes Sugar Company, an Ohio corporation.
The deed is recorded in Volume 479, Page 372 of the land records of Hancock County, Ohio. A
true and accurate copy of the deed is attached as State’s Exhibit D.

13.  This 37.765-acre tract did not include any part of the fee estate that is burdened by
the 1956 highway easement.

14. In 1986, Northern Ohio Sugar deeded a 51.345-acre tract north of State Route 15/
U.S. Route 68 to H&O Trucking, an Ohio corporation. The deed is recorded in Volume 511,
Page 731 of the land records of Hancock County, Ohio. A true and accurate copy of the deed is
attached as State’s Exhibit E.

15.  This 51.345-acre tract did not include any part of the fee estate that is burdened by
the 1956 highway easement. The tract lies between the main line of the railroad and the Findlay
sugar plant, but Northern Ohio Sugar deeded the property without reserving any réil easement
rights to itself.

16.  Upon information and belief, Northern Ohio Sugar ceased using rail service to its
Findlay plant in or before 1986, and no rail service has been provided to the plant since then.

17.  Northern Ohio Sugar filed a continued existence letter with the Ohio Secretary of
State in 1993. In 1997, its statutory agent resigned and was not replaced. In 1998, its Ohio

articles of incorporation were cancelled.




18. Defendant Michigan Sugar Company, a Michigan corporation, is the successor by

merger to Great Lakes Sugar Company, an Ohio corporation, and is the owner of the 37.765-acre
tract south of State Route 15/ U.S. Route 68.

| 19. The 51.345-acre tract north of State Route 15/ U.S. Route 68 has been split. The
current owners are defendant Jim Hickerson Excavating, a sole proprietorship, which holds title
by deed recorded at Volume 1318, Page 115; and defendant Pierce Hardy Limited Partnership, a
Pennsylvania limited partnership doing business as 84 Lumber, which holds title by deed
recorded at Volume 1727, Page 57.

20. Defendant Norfolk Southern Railway Company is the successor by merger to the
Norfolk and Western Railway Company.

21.  Upon information and belief, 84 Lumber paid to have the rail spur restored
between the Norfolk Southern main line and a loading dock 84 Lumber built to serve its facility.

22.  Past the loading dock, the rail spur is unusable. Many of the rails have been
removed, many of the crossties have rotted, trees have grown up to obstruct passage, and some
of the rail bed has washed out. An asphalt drive leading into the 84 Lumber facility has been laid
directly atop the rails and an 84 Lumber sign has been erected over the rails.

First Claim for Relief

23.  Paragraphs 1-22 are incorporated herein by reference as if fully restated.

24, The 1937 rail easement terminated in accordance with its express terms in 1955
when the Grantor, Great Lakes Sugar Company, a Michigan corporation, deeded its Findlay
property to Northern Ohio Sugar Company and thereupon permanently ceased to operate its

Findlay plant.




25. In the alternative, the rail easement terminated upon completion of its purpose

when the Findlay sugar plant ceased to use rail service and Northemn Ohio Sugar deeded away
property between its plant and the main railroad line without reserving to itself any rail easement
righis.

26. In the alternative, the rail easement terminated because the railroad abandoned it
or because the railroad ceased to maintain the rail spur.

WHEREFORE, plaintiff demands that this Court declare the 1937 rail easement
terminated within the land encumbered by plaintiff’s highway easement; issue an order quieting
the highway easement against any claims by defendant Norfolk .Southem Railway Company;
award costs herein; and grant all other relief aé may be proper.

Second Claim for Relief

27. Paragraphs 1-26 are incorporated herein by reference as if fully restated.

28.  The property description in the deed under which defendant Michigan Sugar
Company claims title specifically describes as boundaries the southeasterly limited access right
of way line of Interstate Route 75 and the southwesterly limited access right of way line of State
Route 15 and 68 as well as monuments, calls, and distances along those right of way lines. As a
result, defendant Michigan Sugar Company does not own the fee of any of the land encumt';ered
by the 1956 highway easement.

WHEREFORE, plaintiff demands that this Court declare that the deed recorded at
Volume 479, Page 372 of the land records of Hancock County did not convey the fee estate of
the land encumbered by plaintiff’s highway easement recorded at Volume 261, Page 368 of the

land records of Hancock County; issue an order quieting plaintiff’s easement against any claims
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by defendant Michigan Sugar Company; award costs herein; and grant all other relief as may be

proper.
Third Claim for Relief
29. Paragraphs 1-28 are incorporated herein by reference as if fully restated.
30. Northern Ohio Sugar excepted from the grant in the 1956 highway easement

rights for the exclusive use of a utility tunnel, lands on which trackage of the New York, Chicago
and St. Louis Railroad Company was located, lands on which a service road or roads were
located, and lands reasonably required for the construction, maintenance, and operation of the
trackage and service road(s).

31. Defendant Michigan Sugér Cor‘npany does not own the lgnd encumbered by the
1956 highway easement and does not have an easement for rail service across the Hickerson
Excavating and 84 Lumber properties.

WHEREFORE, plaintiff demands that this Court declare the exceptions to the 1956
easement to be of no force and effect; declare that the 1956 highway easement allows plaintiff to
replace the bridge over Lima Avenue without regard to any such exceptions or any potential
resumption of use of the former rail spur; issue an order quieting plaintiff’s easement against any
claims by defendant Michigan Sugar Company; award costs herein; and grant all other relief as
may be proper.

Fourth Claim for Relief
32. Paragraphs 1-31 are incorporated herein by reference as if fully restated.
33. The 1956 agreement between Northern Ohio Sugar and the State required the

State to build and maintain a utility tunnel and “a certain railroad overpass or grade separation”

7



of agreed-upon design and location “for the use and benefit of Owner, its successors and assigns,

to accommodate relocated existing tracks plus an additional track and service road.”

.34, The State built these structures and has maintained the bridge since its
construction.

35. The 1956 agreement provides that the State’s maintenance obligation is “limited
to structural maintenance” but would “continue so long as the use of any or all of said structures
and/or items is deemed necessary by the Owner, its successors or assigns.”

36.  Any contractual obligation that imposes a financial obligation on the State must
(a) obligate the State only for the duration of the biennium in which the contract is executed; (b)
specify a maximum dollar amount for which the State is obligated; and (c) the specified amount
must be appropriated and certified as available for payment before the contract is executed. If
these requirements are not met, the contract is invalid and unenforceable under Ohio Const. art.
2, § 22; Ohio Const. art. VIII, §§ 1-3; R.C. 126.07; and R.C. 131.33.

37. The financial obligations in the 1956 agreement are not limited to the biennium in
which the contract was executed and do not specif}; a maximum dollar amount for which the
State is obligated.

WHEREFORE, plaintiff demands that this Court declare void each provision of the 1956
agreement that purports to impose a financial obligation of unspecified amount on the State;
declare that the State has fully performed all other obligations under the agreement; declare that
defendants Michigan Sugar Company and Norfolk Southern Railway Company have no rights
against the State under the 1956 agreement; award costs herein; and grant all other relief as may

be proper.




Fifth Claim for Relief

-

38. Paragraphs 1-37 are incorporated herein by reference as if fully restated.
39.  The 1985 deed from Northen Ohio Sugar to Michigan Sugar Company’s
predecessor in title did not include the land burdened by the 1956 highway easement.

40.  The 1986 deed from Northern Ohio Sugar to the predecessors in title to Jim
Hickerson Excavating and Pierce Hardy Limited Partnership did not include the land burdened
by the 1956 highway easement.

41.  When upgrading existing highways that are built on perpetual highway
easements, plaintiff commonly acquires fee title to the burdened lands. To do so as part of the
planned bridge replacement project, however, blaintiff needs a judicial dc_?termination of the
ownership of the land burdened by the 1956 highway easement.

42.  Northern Ohio Sugar apparently owns the fee estate burdened by the 1956
highway easement, but it owns no property that would benefit by the exceptions to the 1956
highway easement or the 1956 agreement between it and the State.

WHEREFORE, plaintiff demands that this Court declare defendant Northern Ohio Sugar
Company to be the owner of the fee estate of the land encumbered by plaintiff’s highway
easement recorded at Volume 261, Page 368 of the land records of Hancock County; declare that
defendant Northern Ohio Sugar Company has no rights enforceable against the State under the
1956 highway easement or the 1956 agreement except the reversionary interest in the State’s
perpetual highway easement; issue an order quieting plaintiff’s easement against any claims by
defendant Northern Ohio Sugar Company except the reversionary interest in the State’s perpetual

highway easement; award costs herein; and grant all other relief as may be proper.

9
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E-mail: mstokes(@ag.state.oh.us
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Traneferred July 1k, 1937. T. H. by . C.

PMled for Recora July 14, 1937 at 4108 otolook P. U.
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Recorded July 17,3937, fusasell ¥. Baranill, Recorder.
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-217%- QitAN T OF EACIUNT
Great Lakes Sugnr Company KHCW ALL MEN BY THEYL FHESENTY, That the OHIAT LAKSJ SVGR
kel COUPANY, & corporaticn existing under and by virtue of the laws

The liem Yorkx, Chicago anc of the Btute of lMichigan, the GHANTOR, for and in conaideratiocm ,
33, Ekouls Railruad Company
of the suc o7 One Dollar (y1.0u) and other valuable considerations,

racelved %o f{%s full entlsfactilon from THE YEA YORK, CHICACO aND B8T. LOUIS RAILRCAD CTQUPANY,

Terainal Towar, (ieveland, Ohlo, the SHANTED, does hereby grant unto seld Crantee, its sio-

casaors and ameligns, AD enssaent 0T the purpoee of comatructing, cperating, caintalning, "

repalzing and renemlng railroad tracks ovor, across and upon the two paroels of lund dee-
crided as Zollows:

3lsuased in she 3aat Hal? of the Houilheast Quarter of Section 23 and in the West Hal?

07 the Soutimest suarter of Bection 24, in Townsalp One 2, Range Ten Iast, Hanoock qi

a atrip Of land oppruxioately tweuniy-oilx huncrod tan and thirteenm aundredths fesaet
(2610.13) tn lengih by twenty feet (20') in wiuth, teling ten feet (10') on ench side of the

rited center line of an exltating industrlal track leading inid the plant of

follawing de
tte Orest lakes Sugar Company near Findlay, Oxtlo:
Beginning at a point on the southeasterly right af way liae of The New Yurk, Chicago and

t. Louls Railroad Company, sald right of way line being parallel to and distant fifty feet

(50') southeasterly measured at right angles from the center llne 0f the ouin irack af mid
j Antlrond Suzpmy, sald point being vne hundred forly-soven and sixty-fuur dne-hundredths

feet (147.64') mensured southwesterly alony said right of way lino from the point at which it

! " L4 tnzersected Ly the norsh lins 0f the duuthonst wuarter of sald dection 23;
thence emstmardly along a curved line wizh a radius of six hundsed thres and elghty one-
hundredibs feot (603.80') and ceflecting tomard tho right - a tangent to sald ourved line at
tte point of teginning forming an intertsr angle of 22°-4%2'-45* with said Tight of way line =
‘s dluzaace of sizty-five and slity-six one-hundredthis feet (55.66') to a polat of csmpound U
curve;
thenoe continuing eastwardly along a cwved line with a radius of elght bundred wiirty-
11.‘;na f1fty-twa one-bundredths feet (835.52') and defleating toward the right a dlatanoce

of three bundred fOrty-elght and seventy one-hundredtba feet (3448,70!) to m aecond point of

compound ourve]
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thenoe southeastwardly along a ourved line with a radlus of six hundred eighty~-one an2
forty-iwo one-hundredihs feet (681.42') and deflecting tomard the right a dletance of troes
Rundred thirty-alx ond eleven oOne-hundredths fest (336.11') to a point un the east line c?f
sald 8eotlon 23, eald point deing located on onld east line at a dlstance of tmo hundred twszTy-
eight and ninsty-eight one-hundredtha feet {228.98') ueacured south alung sald east line fro=
the northeast oorner 0f enld 8outnenst Juartor of deation 23, a tangent tu the curve at saiz
poiat foratng AR {ntertur uugla of 499-2L'u34% with suld eaot line;

thenoe owntinuing eouthionutmardly alony eald laut meniioned ourved line a distance of
vne hundred eight ana alxiy-four vie-hunzreathc feet (108.64') to a poln: of tan;ent;

thenoe seoutherly along a stralght line tangent to eaid laat described curved line a
diptnnce of flve huncred tmenly-two and fifty-five one-hundredths feet (522.55') to a point
of curve;

thence continulng southerly A‘.ong_a curved line mith a raduls of nine kundred fifty-2ilvs

and thirty-secven ono-hundredthie féot ($55.37') and deflesting tomard the Tight & clstance =2

" five hundred elphty-three aud thirty-shree cne=lLuadredtho feet (583.33') o a point of

edzpuund ourve;

sthense contlaulng w‘\thc:‘.y along A curved line with a radius 0f one thousand nine humissz
ten and eight one-hundredtus fect (1,51C.08') and deflecting toward the sight A distance o2

two huncred f1ty and no one-hundredthe feot (250.00') tu & point of ciopoaund curve;

thenos southmegterly along a curved line with a racius of five hundred Rine ana twen
one-hundredtha fect (509.20') and deflecsing turerd tho right a clstanss of three hundres
Rinety-five and fuurteen one-hunireaths feot (395,1%') to a polnt o7 tangent which 1s 8% tne
end of snld atzip of land. '
PARIEL TWO:

Beginulng at a potnt whick is the suuthenatesly corner of Farcel One above descritedt

thence suvuthwestwardly ol ong a s:traight line parallel %o and dipzant ten feet (10")

" the center ltne of sald induatrial track a dlsinnce of five hundred alxty=-{ive anid one one-

bundredin feet (565.01') to a polnt of ourve;

thence cuntilinulng svuthmesinnrdly along a curved line witlh a radius 0f flve kundred
elghty-three and slxty-mine one-hundreatis feet (583.69') ceflecting toward the right and
parallel 2 anc diotant ten fect (10') frou the center line of salc industrial track a dlatance
©f nineiy-five and elchity-one one-hundredins feet {95.81') ¢o a potnt on the east line 07 stz
8ectlion 23, enid polat Lelng locnted at n alotance of tiree hunared forty-aix and ninety ons-
bundredths feet (346.50'), more or lcas, seasused avrtherly from the southeast corner of sall
Section 23, a tangent to ealc curve at sala point furwing an interi.r angle of 56°-20’-}O'
mith snid seotion line;

thenoe cuntiinuing oouthmeotrardly along saicd last deacribed curved liune parallel to and
distant ten feet (10') f£roa tho ceater line of oald industrinl track a distance of three
hundred thirty-five and ninety=-six one-hunirodths fea: (335.96') %o a point;

thenge north alung a liune parullel to snid eastuesly line of Se0tion 23 a dlaetance of
four hundred forty and foriy une-hundredthas feot (LLQ.40'), more or less, tv a point whiok La
ten feet {10') n.rtherly, moneured nt Tight angles, from the center linc of tuo nirtherly
induairial track leading into the plant of snlu Grea: Lakrs su,ar Sumpany;

thenco ecastorly aluny a curved line with a radius of seven hundred six and seventy-elght

OBe-bundredths feet (706.77') defleotiny tomard the riyht anu parallel to snd Glatant en

feet (10') frow the center llne of eeiu northerly industrial track, a distance Of one hunas




thirty and no cno-hundredths feet {130.00') to a point of tangent;

thanoe consinuing eastwaraly along a aight line tangent to eald last desorided ourved
11ne And parallel tu and abiatans sen faot {(10') northierly fruw the oeuter line of guid nurtherly
irndustrial track s diatancs of one hundred ninety-one nnd ninety vne~hundredtha feet (151.90¢),
=oTe oF less, to a point on sald casterly lioe of saia 3cotivon 23, which polnt lg located at

a distance of six hundred thlrty~nine and ten vne-huniredths fect (3639.10'), more or leas

R 9f the souihenst oorner Of pald Seotion, enll straight line forming an interior angle

of 83°-35'-30° wizh enld seotion line;

thenoe oontinuing easterly along sald laet dcecribed stralght line a distance of fifty-
five and forty one-hundredths fee: (353.40') to a paint of curve;

thenoe continuing ensterly along a curved line rith n radius Of tro hundred aixty-three
and elghty one-huncredinhs reet (253.30') deflectiny tuward the lcft and parallel %o and
dlatant ten feet {10') nurthesly frum the ccnter line of entd northerly incusirial track a
distance Of sixiy-three and ninety one-hundredtns Zeec: (63.90') t0 a polnt of c.apound curve;

thenoe coatinuing northeasiwardly aloay a curved line with a radius Of elx hundred flfiy-
four and twenty-nine one-hundredths feet {635L.29') deflcotting toward the left und parallel 3o
and distant ten fecs (10‘) norsherly from the center line of sald northerly inductrial track

& distance ©f thrsg hundred tmelve and ten Ome-hundredtis feet (312.10') to a polnt of coze

peung curve;

thense ovntinuing nirtheaatmardly uléng o curved line with a roufus of five hundred sixty=-
t¥o and alxty une-hundredihs fact (362,60') deflecting toward the left and poTallel to and
Glstant ten fee: (10') northesly frow the center line of sald northerly incuetrisl rack a
4ietance of elghty and forty-five une-hundrediho feet (20.45') o a poilnt of curve;

thence constinuing northeasimardly al ung a ssratght line tnngaﬁ: 0 gald last desoridbed
curved line and dlstant ten feet (10') northcrly frum the conter llne of ssld northarly
inaustrinl track a dioiance af melve nnd forty one-huncrsdilia foet (12.40!) to o patnt of
curve;

thiende ocoutheastesly alengs a lino forming An angle of SC° with the lao% described targens
line A Jdio%ande of twenty feet (20') tu tho point of Leginning,

The two pnroels sbuve deacriled have a total aTea Of five and elgnty-six cne-huncredsiha
acres (5.%5), core or less, ©f which turee and ten One-hunuredthe acres (3.10),nore oF leas,
are liented in Beotlun 23 and MO And seventy-si{x one-hundredths acres (2.76), aore or less,
in Bec:ion.2%, The area of Purcel Cme 1s approxiustcly one and thventy one-hundractha acres
{1.20) nna t2e arsa 0f Parccl Two ia approxicately fous and slxty-six one~bunaredtha acres
(3.,88),

The Orantee, by the acceptande of thlas easezent, agrees that the Orantor shall have the

t to use nny portlon of Parcel Two, hereinabove descrided, not used by the Crantee in

cunneation with conatructing, operating, malntalnlng, rcpalring and reneming sald railroad
tracks theseon, rprovided, humaver, that the Orantor agreea 1o mnke no use of any purtion of
saiy Paccel T™wO oloser than ten (10) feet from the nearest rall uf any track or tracks now
losnted thereon,

The Orantee agTeas that 1% will not a%ore ita onrs, or care of parties Other than the
Qrantor, on tho trncks eonstructed, operatcd, uaintalned, renalred and reneved upon the
prenlacs hercinabove doeorited o0 ae to unreasvonable interfere with the placement of cars
oz anld tracks fur the QOrantor at ite plant nt Mndlay, Ohio. Tho GTanior agrees to execute
the usual slde track agreement with the Orantee relative to the use 0f the tracke atove

desaribed wbich conneot with tracks cwned by the Orantor and looated on property of the
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‘Orantor other than property herelnabove deacribed.
T0 HAVI AND TO HOLD the above describsa ease=ent unto the Granzee, 1ts succsssors and

assigns, until euoh time as the Orantor peruanently ceases and abandons operation of {ts plant

at Findlay, Hanoook County, Ohlo, in whioh event the Orantees agTaos that 1t will take up and

R e

TomOve 1ta tracks then looated un the'pruperty abuve desoribed. And the Oran:or dues, for
tself and Lo amuccesaors and ascigna, covenant with the salc Orantes, its guccessora and
asslgns, thot at end until the enssnling of thieae preoenta, 1t ia well sclzed vf the above
described prealses, ae a good and indefeaeitle eetcte in FEE SIMPLE, and has good right to
bargain and sell the ece in chnner and forz as above written, and that the same ace free from
all encimtrances wnatsoever, and that 1t will WARRALT AU DEFELD eald prenises, with the
appuriennnces thereunto belonpging, to the sald Crantee, its succesoors and assigne, sgainst

all lamful claizs and douands whataoever,

IN WITHLSS WHENEOF, salc¢ Crant lakes Sugar Conjany has caueed 1ts corporate name and

acal to te hercunto slgned and affixed by tte duly nuthurized cfficers, this ld:l day of

June, A.D. 1837,
81imed, Sealed and Acknom= GRIAT LAKES dUGAR SQUFALY
ledyed La the w-eosnoe cf

By J. &, Larrance
¢, L. Clson Frealdent
And denrle Muwat

Joerephine Xelley SeoTetary

¢ Lakes ¥y ar Soupany
#field, Ulclhiynn, 3SEAL
STaTZ OF lichlgan

.

COUITY OF iiayne
BITCAZ LX, » Notary Publie in emd 207 gald County and H:ata, perasonally appeared te

above nawed J. E. Larrance, President, and secrle Lowat, Becretary, respectively, of cald

Great Llakes 3ugns Cuwnany, who acknomledged that they did eign and seal the foregoing instrumezt

for and on behnlf of sald coTrporation, being thereunto duly suthorized, and thnt the sanme 19

the free a0t and decd of eala corpurotion and of tlictisclves aas such offigers reapectlvely,
I TZSTIZOWY WHiAROF, I have hureunto sot my Land and affixed =y officlal seal 2% Detrois,

this 14 dny of June, A.D, 1937,
Ila L. Van Lnater
Notrry kullloe
Ly Chmloaton Lxplires 8ept, 27, 1940

Il1n L. VAn Runter

Jotary Rublic (8mal)

wayne Juunty, llehlgnn

Filed for Recurd July 15, 1% 7, at 9106 o'clook A. M.
Recorded July 17 1937, Ruswell ¥. Burnhill, Hecorder.
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SLaRWICE O3
8TELLA E. XII

TO THE
HANSOIN SOLLTY HCAD

8zeet 2 of 4 sneots.

EASELRIT FCA HIQH.AY FURPOSES

" XMCT ALL MEN BY THE IsDiTs:
/,/ That Clarence G. anc dtella L. Knight, the Orantor, for and !n
conﬂncﬁim of the mun of Fifteen Dollars (§15.00) and for o¥ngr good and valuatle oonsider-
Ry

atione to paid by Hangook County the Crantes, the rceeipt whereof l;'liucby agknowledged,

.- '_srm:r. .
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AGREEMPNT

It 18 agreed this 16th day of August, 1956, by and between
The Department of Highways of the State of Chio, hereinafter
called "Highway Department," snd Northern Ohic Sugar Company,
8n Ohlo corporation, herelnafter called "Owner," that:

1. On or before thirty {30} days after the date of this
egreement, Highway Department shall pay Gwner the sum of Thirteen
Thousand Five Hundred Fifty Dollara ($13,550,00) for easement
faor highway purposes, Sald easement shall be in the form and
language of "Eamement for Highway Purpoaes" as hereto sttachsd,
marked "Bxhibit A" end made a part of this agreement, the origi-
n3l of which shall be executed by the Owner simultanecusly with
the signing of this agreement,

2, On or befere thirty (30) daya after the date of this
agreement, Highway Department shall pay Owner the sum of Two
Hundred Forty-three Thousand Four Hundred Ten Dollars ($203,410.00)
for damages accruing from the taking of the landa described in
8ald easement for highway purposes identified as Exhibit A.

3. In asddition to sald payments, the Highway Department
shall at its expense:

{a) Conatruct and maintain s certain utility tunnel
for the use and bensfit of Owner, its successors or a3salgns.
Said utility tummel shall be located at Statiom 770400, as
said station ia now shown on the plans prepared by and on file
with the Highway Department, and the construction of said tunnel
shall be fully completed on or before the 16th day of August,

1956, Said utility tumnel shall be aix (6) feet wide by seven
{7) teet nhigh {inslde measurements) and of sufficient length

to cross under proposed U, S, iushuay 68 By-pass. Said utility
tunnel ahall be constructed of reilnforced concrete, including
reinforeed concrete flcor ar bottom, all in complliance with
atandards end specifications scceptahle to snd approved by the
Highway Department, and shall include cast-in-place attachmenta
for hangera or aupports as prescribed and specified by the
Owner. The floor or bottom of said utility tunnel ahall be
four (&) to six {6) inches sbove finished ground level at the
south end, aloping to the north, with a minimum drop of six {6)
inches, Highway Department sgrees that the Owner shall have
unrestricted use of sald utility tunnel on or before the 16th
day of August, 1556, including areas adjacent thereto which
may be nacessary to provide access to and from the remaining

1ands of the Owner.

o
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{t) Construst and maintain a certsin rallroad over-

paes or grade separatlion for the use and benefit of Owner, ite

guccessors or assignas, to accommodate relocated existing tracks

plus an additional track and service road ss shown on plans of

R. Y. C. & Bt, L. R.R., 1dentified as dsted at Clevelaud, Ohlo,

June 1, 1956, Pile No. 1060.1 with legend thereon "Rearrange-

ment of tracks serving The Northern Ohio Sugar Co., account of

proposed new U, 8. Bighway Route #6B," and now on file with

the Highway Department., Copy of said plan is hersto attached,

marked "Exhibit B" snd made a part hereof. Sald overpass ahall .
he'canatx'uute ag_shown ntlx‘g. W. Lochner and Company, CBmu’Jét; sé 6 723
ing antnetu,‘a ed Site Plan dated Higb guzt
which revised site plan is now on file with the Highway Department

and deslgnated as "Bridge No. HAN-68-1442, U, S. 6B over relocated

U. 8. 25 gud K. Y. C. & St. L. R.R. spur track." Copy of sald %
i N .
yIan 18 herato attached, marked "Exhibit € and msde a part J\Q‘ f‘
*. 'héreof. .557 e

L5 i

[4
(e) cn:matruchfw}reuce gates, and two 2) \f“ H
N Fhigbavey Gapt by 120470 ek ilo 171 |
drivewsy approaches as shown on Sheeta No, 36 and 37Aur Plans

. W, €
. 'gpared by H. W Lochner and manal }agw.m‘{ Eggg;er,
revised under date of %2 A e and now
‘ lqbw%?tgj‘},"}“ She Big &%S&Sheeta Fo. 36 and
L4 la3Te ddentified as h;p. Hancock County, T 1 8,
'R 10 B, Hancock Caunty, HAN-68-114T" and are further identi-
n “
 #ied as "STA 749400 to 764100, “',2;,?;‘;"' 2":"’“};}.*’;‘252:5‘ %‘;ﬂ:
copy of sald Sheets No. 36 and 37,1s bereto attached, wAriked .4

R

' "Ezhibit D" and made & part hereof.

B (d) Construct and maintaln surface drainsge facili-

tiea for the use and benefit of Owmer, its succesaors or assigna,

'nt such design and extent as will prevent the pooling of any

surface water on or adjacent to the lands of the Owner and be ﬂsi(r
f adeﬁw:daw&run-oﬂ of all surface waters theu)tzn%%
ﬂ,‘«-, %ﬂ‘ 8a1d drainage fystem and/or facllitles shall é ullt to draii

4’ the property of the Owner !ou.ming the natural alope of ssid

land and shall be conastructed in compliance with standards and
specifications acceptable to and approved by the Highway Depart-
men%, 80 as to accomplish the obJectivea specified gbove in this
Item 3{a).

(e) Provide or pay the New York, Chlcago and St.

Louts Rallroad Company for such changes and/or alterations as

may be necessary to change and/or relocate the existing rail-
road trackage of the New York, Chicago snd St, Louils Railroad

Cowpany through and under the railroad overpass aor yaduj Bopa-
ration to be bullt by the Highway Department as rvqmed‘ by




the provisicis bf the foregoing P 3(n). Sueh ‘shanges and/or 347;
slterationa shall be accomplisned with rail curves limited to
the maximum of eighteen degrees (18°) and without inoresse in
present track grade, all to be done in accordance with sald
plan prepared by the New York, Chicago and Sb. Louls Railroad
Company marked Exhibit B, and made a part hereof, and specifi-
cations to be prepared by aaid Railroad Company and approved by
the Qwner, Said changes snd/or altefatinnu in said trackage
shall not ba made during the period when Ownerts factory at
Findlay, Ohio 18 engaged in the procesping of sugar bheets.

{£) Provide rall orcasings under and near the rail-
road overpass or grade separation, mentioned in foregoing Item
3(b) which may be required over the trackage relocated in
accordance with foregaing Item 3{e), or pay said New York,
Chicago and St, Louls Rallroad Company for the construstion
of pame,

~ (g) Provide paved smervice road under the ratlrosd
overpass or grade uéparnt.‘lcn mentioned in foregoing Item 3(b),
or pay Owner for the conetruction of same.

(n) Indemmify and hold Owner harmless from and
against any and all loms, costs, damsges and expendes sua-
tained by the Owner as the result of any stoppage, interfer-
ence with or intsrruption of the factory operations, facili-
ties or processes of Owner ariaing in whole or in part from
any aot or omission of the Highway Department, 1ts agents,
representatives and/or contractors during the course of the
conatruction and until U, S. Highway 68-25 Pindlay By-pass
projects have been completed and finally accepted by the State
of Ohio,

R

For the purpose of this agreement, 1t is agreed that the
word "maintain" shall be limited to structural malntenance and
that the cbligations of the Highway Department to malntain various
atructures snd/or items es in this agreement provided, shall con-
tinue 8o long as the use of eny or all of msaid structures and/or
items 18 deemed necessary by the Owner, its successors or assigns,

4, Owner agrees that:

(a) It w1}l not locate any spray pond within meven

hundred (700) feet of the northeasterly line of the property

e

described in Exhibit A hereto attached and made a part hereof, , A
m verry, ovalnd” s (zdw}
(v} So long as sald relocated,U. S. Route 25,12 2

1imited acceas highway, Owner pill furni flagmen for traffic
',c'w—-;‘" /Ay PR ,, 3, BR
control on said nlocntaddu. S. Route 25,when Owner L ey making

contiruous vehicular use of the approaches from oan r!s_ptopert
iosernt” (Laww oA R ,58(“2’
S LA e et b:'non-




5. It 1s further mutually understood and agreed that:

(a) Highway Department shall obtain approval of the
Public Utilities Commisaion of the State of Ohlo for bemefit
of Owner and the New York, Chicago and St. Louls Railroad Com-
pany to operate traims, railroad cars and engines under the
rallroad overpass or grade separation mentioned in foregoing
Itenm 3(b).

(b) The easement for highway purposes, hereinbefore
1dentified as Exhibit A, shall be less and except ‘the perpetual
rights and easements reserved to the Owner, its successors or
assigns, as set fortn in said Exhibit A, and shall be subJect
to exceptions, reservations, easements and rights of way as

presently existing or of record.

6. It is further mutually understocd and agreed that the
Oyme:" pas mot, by the execution of this agreement or by the
execution of the easement for highway purposes, herein identi-
fied as Exhibit A, walved 1lts right to claim damages arlsing
from, incident to or in any way connected with any abandonment
or vacation of all or any part of U. S. 68-25 By~pass, 1if
constructed as now contemplated by the Highway Department and
thereafter abandoned or vacated, or walved its right to
damages resulting from the breach in whole or in part of
this agreement by the Highway Department. It 1s further
mutually understood and akreed that the Owner has not and
does not walve any right whatsoever to seek damages sus-
tained by 1t from any act or omisslon of the Highway Depart-
ment, its agents, representatives and/or contractors after
U. S. 68-25 Findlay By-pass projects have been completed
and finally accepted by the AState of Ohio.

T. It is further mutually understood and agreed that

Northern Chlo Sugar Company, also referred to herein as Owner,

shall and does mean Northern Ohio Sugar Company, its successors
and assigns.

IN WITNESS WHEREOF, Northernm Ohio Sugar Company and
The Department of Highways of the State of Ohio have executed
triplicate coples of this agreement at the places and on the
dates indicated.




pf August, 1956, by Frank A. Kemp, President of Northern Ohio

ISugar Company.

In z Presence o
7 v,

Signed and dated at Columbus, Ohlo, this ——-day
of August, 1956, by Samuel O, Linzell on behalf of The Depart-

ment of Highways of the State of Ohio.

STATE OF COLORADO i
‘88,
CITY AND COUNTY OF DENVER

Before me, a Notary Public in and for said City and County

of Denver, State of Colorado, personally came Frank A. Kemp,
President of Northerm Ohic Sugar Company, who acknowledged that

he did sign the foregoing agreement for and on behalf of Northern
Ohio Sugar Company, and acknowledged the execution of said instru-

ISR

:/u"be his free act and deed and the free act and deed of
0o
' gorther@a}uo Sugar Company.

Lpa=

]
>

A

THE STATE OF OHIO
COUNTY QF FRANLIN
Before me, a Notary Public in and for said County and

B3.

State, personally came Samuel O, ILinzell, Director of The Depart-~
ment of Highways of the State of Ohlo, who acknowledged that he
did sign the foregoing agreement for and on behalf of The Depart-

ment of Highways of the State of Ohlo, and acknowledged execution
of said instrument to be his free act and deed and the free act

and deed of The Department of Highways of the State of Ohilo,

6TaTy

R L. MEYER
W County, Oble
Lag.res Sept. 16, 197
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EASEMENT FOR HIGHWAY PURPOSES

XNOW ALL MEN BY THESE PRESERTS:
That Northern Ohio Sugar Company, an Ohio corporation,
the Grantor, for and in cousideration of the sum of Two Hundred
Pifty-six Thousand Nine Hundred Sixty Dollara {$256,960.00) to
be paid by the State of Ohic, the Grantee, does heredy grant, ce
bargain, sell, convey and relezse to the paid Orantee, its
succeasors and asalgns forever, a perpetual eagement and right
of wgy for public highway and road purposes, in, upon and over .
the lands hereinafter deacr;ﬁed. sttuated in the SE} of Section .
23, and the 3wk of Section 24, Township 1 North, Range 10 East,

Liberty Township, Hancack County, Ohio, and bounded qgg g

e,
7O [“d
seribed as follows: Sl 72 (7j'A )f:’Auy/Dﬂ"‘
Loy s,
Begimning at an iron pin in the northwest corner
of the 1snd owned by sald Grantor, and in the south
right of way line of the New York, Chicago and St,
Louis Railrvad Company; thence north 50°35' east along
the socuth right of way line of said rallroad s distance
of 681.93 feet to a point; thence south 5°05' east,
177.85 feet to a point; thence south 0°50' east 380,73
feet to a point; thence southeasterly on a curve Yearing
left end having a ra of 1040,92 feet aud having a
long chord which bears south 25°34715" east, 599.82 feet
a distance of 608,32 feet to a point: thence south 49°30¢
east a distance of 368.51 feet to a point; thence south
52°53 enst a distance of 740.96 feet to a point; thence
north 47°57' east a dlstance of 151.45 feet to a point;
thence northeasterly on z curve bearing right and heving ’
# radius of 726,62 feet and the lonx shord of which curve
bears morth '32¢ east J9B.54 feet a &latance of 199.17
feet to a poimt in the esst prope:
and west corporate line of the City of Findlay; thence
gquth 0°55' west along the east property line of maid
Grantor 153.47 feet to an iron pin in the mouthesst corner
of land owned by sald Grantor; thence north 89°05' west
8 distance of 219.8 feet along the south property line
to an iron pin; thence mouth 0°49' west along the esst
property line of said Orantor a distance of 566.6 feet
to an iron pin in the existing northwest right of way

P

1ine of Lima Avenue; said line crosses the centerline of
State Route 68 (Findlay By-pass) at Statiocn 759466.99;
thence south 51°38' west along the northwesterly right
of way of Lima Avenue a _distance of 105.73 feet to an
iron pin; thence north 89°40' west along the south property
1ine of said Orantor 255.38 feet to a point; thence north
5°05! went 8 dimtance of 176,07 feet to a point; thence
northerly along & curve bearing right and having a rsdius
of 508,451 feet gnd @ long chord which bears north 6°6'30"
east 195,84 feet, a distance of 197.10 feet to a point;
thence north 72°41100" west a distance of 32,69 feet to a
point; thence north 47°57' east a distance of 147.06 feet
to a8 point; thence north 51°31' west a distance of 94,50
feet to a pointy thence north 55°05! west a distence
34 .86 feet to a point; thence northwesterly on a
curve bearing left and having d radius of 3200 feet and
a long chord which bears north 64°14' west, 195.20 feet
a digtance of 195,23 feet to a point; thence north
66°49' west a distance of 247.30 feet to 8 points thence
westerly on a curve bearing left and having a radiub of
600 feet and a long chord which bears north B5°L0' west,
349.11 feet a distance of 352,60 feet to & point; thence
th 62°28' west a distance of 235.29 feet to s point
in the west property 1ine of said Orantor; thence north
0°59' east a distance of 1017.31 feet plong sald weat
property line to the point of beginning, containing
27.76 acres, more or less,

STATE'S
C

=
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Less and except therefrom perpetual easements and rightse 3é?
of way:

1. Por the excluslve use of existent utility tumnel located

at Station TT70+00 as ehown on plans prepared by and on file with
The Department of Highways of the State of Ohio, (hereinafter

called "Highway Department"), together with all lands reasonably
required for access to and from said utility tunnel and adjacent
lands of the Grantor.

2. Por the exclusive use of all lands on which trackage
of the New York, Chicago and St, Louis Railroad Company is now
located or shall be relocated or constructed as shown on plans
of N, Y. C, & St. L. R.R,, dated at Cleveland, Ohio, Juns 1,
1956, Flle No. 1060.1, together with sll lands reasonably re-
quired for the constructiocn, maintenance and operation of said

trackage.

3. For the exclusive use of all lands on which service
road or roads are to be located as shown on said plans of N. Y.
C. & St. L. R.R,, dated at Cleveland, Ohio, June 1, 1956, Pile
No. 1060.1, togeth& with all lands reascnably reqme&ﬁu"’the
construction, maintenance and repair of said service roads, and
for the operation of vehicular traffic thereon.

4, To use, operate, maintain, repalr, replace and/or
reconatruct existent twelve (12) inch sewer line as located at
amd running north and south along the west boundary of the
Q@rantor's property, which said sewer line was first constructed
by permission granted to the Northern Ohio Sugar Company from
3. 0. Linzell, Director of Highways, by Walter J. Neidhardt,
Divislon Engineer, Lima, Ohio, under date of March 2, 1956.

All of which said exceptions are regerved frem the fore-
going grant unto the Northern Ohlo Sugar Company, its successors
or assigns forever.

The foregoing grant 1s subject to exceptionms, reservations,
easements and rights of way as presently existing or of record,

This easement for highway purposes 1s executed in pursu-
ance to the terms of an agreement between The Department of
Highways of the State of Ohio and Northern Ohio Sugar Company,
dated the 16th day of August, 1956.

Northern Ohic Sugar Company, for itself, its successors
and aassigns, does hereby specifically walve and release any and
all right or rights of direct accees, or claims thereof, to the
highway improvement, known as relocated U. S. Route 68-25, to be
constructed as called for by sald plans prepared by and on file

with said Highway Department, except for use of two (2) iv;gyu.',“"‘

approaches from Grantor's property onto relocate S, Route zsp rf L"%
) 23740




(Lima Avenue) as shown on Sheats No, 36 and 37 of plans prepared
by He W, Lochner and Cnmpany‘; c&%% Snsiueern revised under
date of %;@i AL, 1955_” he with the High-
way Departmefit, (the perpetual right to use maid two (2) drivewsy.
approaches being hereby reserved unto-the Grantor, its successors
or assigns) and the execution of this conveyance shall act suto-
matically as a waiver to the State of Ohid in the eliminstion of
any direct accesp to said highway either for present or future
consideration, except as hereinbefore specifi J.y §$< ,;“_
Said Sheets No, 36 and 37 are 1dentified as M‘l‘mship,
Hancock County, T 1 8, R 10 E, Hancock County, HAN-68-13147" and #
are further identified as "STA T49+00 to 764400, U. 8. Route 25 )
Interchange.”

It 18 further understood and agreed that the coneideratioms,
including the cash payment above recited and the promises and
commitments of the State of Ohio in addition to the limitation
of access as provided above, include compensation for land takem

and all damages accruing from the taking of said land,

Ta have And to hold saild easement and right of way for
public highway and road purposes unto the Orantee, its successors
and assigns forever, subject to the terms end conditions herein-
btefore set forth.

And the sald Grantor, for itself and 1ts successors and
assigns, hereby ccvenants with the sald Orantee, ita successors
and assigns, that it 1s the true ami lawful owner aof said prem-
imes, and 1p lawfully seized of the same in fee simple, and has
good right and full power to grant, bargain, sell, convey and.
relepge the same in mammer aforeseid, and that the same are free
and clear from all liens and encumbrances whatsoever except the
perpetual dghts and easements herein reserved unto the Orantor,

its successors or aseigng, and except exceptions, reservatioms,

-8 -




_easements and righta of way as preaently existing or of record,

and that 1t will werrant sand defend the same againat all claims
of all persons whomsoever, except as to the perpetual easements
and rights hereln reserved unto the Grantor, ita succesasors or
assigns, and except exceptions, reservations; easements and rights
of way as presently existing or of record.

IN WITNESS WHEREOF, said Northern Chio Sugar Company has
caused 1ts corporate name to be subacribed and its corporate
eeal to be affixed by its president and its secretary this 16th
day of August, in the year of our Lord one thousand nine hundred
and fifty-six.

In thu‘}’_raeieqce ‘nt:
~ o bz

‘7 - Secretary
STATE OF COLORADO

CITY AND COUNTY OF DENVER i o

Before me, a Notary Public in and for said City and County of
Denver, State of Colorado, personally appeared Frank A. Kemp, Presi-
derit; and C. W. Doherty, Secretary, of Northern Ohio Sugar Company,
the‘re'orporatiun which executed the foregolng instrument, who acknowl-
edggfj that the meal affixed to said instrument 1s the corpcrate‘ecal
of‘ﬁ;ﬁld corporation; that they d1d sign and seal sald instrument as
such president and secretary in behalf of said corporaticn and by
authority of its board of directors; and that said instrument s
cheu: free act and deed individually and as such president and secre-
tary and the free and corporate act and deed of said Northern Ohio
Sugar Company.

In testimony whereof, I have hereunto subscribed my name ;_nd
affixed my officlal seal at Denver, Colorado, this /éﬁ day 02;

ust, 1956.
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Ih&t NOXTUEKN OHIO SUGAR COMPANY, an Ohlo Corporation

, the Granzor

who claim  title by or through instrument , recorded in Volume , Pagr

County Kecorder’s Office, for the consideration of

Dollars ($1.700,

received to Grantor full tatisfuction of

Great Lakes 3Sugar Company, an Ohio corporation

SRR

the Grantee
whote TAX MAILING ADDRESS will be
P. 0. Box 1348 do
Saginaw, Michigan 4864035
Gioe Grant. Pucgain. Sell and Cowueg wvnto the said Grantee
heirs and assigns, the following described premises, situated in the of
, County of and State of Ohio:

Three (3) parcels of land more parricularly described in Exhibit
"A" attached hereto and made a part hercof for all purpeses,
together with all improvements thervon and other fixed assets
and cquipment therein, including all sparc parts inventories.

This instrument is a duplicate original of an identical fnstiument,
executed and delivered for the purpose of filing both duplicate
origirals in scparate counties in the State of OChio, namely
the Counties of Sandusky and Hancock.

STATE'S
EXHIBIT




R . R H - A ., \-u.';. .'..;'.‘._ -
€n§:mrxnh tx BalX the above granted and bargained preinuses, with the
appurtenances thereof, unto the said Grantee , its - heirs and assigns forever.

4nd , es ,
the said Grantor , do/for ftself and its heirs, cxecutors and
administrators, covenant with the said Grantee . | its heirs und ussidns, thet
ot and until.the ensealing of these presents,
well seized of the above described premises, as a good and indefecsible estate in FEE
SIMPLE, and have good right to barguin and sell the same in muanner and form as
above written, and that the same are {rer fram ol tncnmbciiices wleitsavoer

and that Grantor  will I0arrant and Delend said premises. with the apprrteninces
thereunto belungird, to the said Grantee , its heirs and assigns, azainst
all lawful clairts und demands whatsoever

And for valuable consideration
AN NOOOEATR YNNI

XUFSORBOLDEN PRGBS ERONDRANDIRCEGIRANRRIR IR EXNXX 000000 KNS RGN Ko
Q0000000 D000 & X RIS D00 AR HRTRE X RN KA O PCOUOCOKRK RS ORRKN TR0

InWitarss Whrreof  Grantor  have herenunto set its  hand |, the 19th
dcy of April ,in the year of our Lord ore thousand nine hundred
and cighty-five. .
Signed and acknowlgdded in presence of

Northern Ohio Sugar Cormpany

o = gt AU

e
its: Chairman of the Board and

d - JRrgsident
s /]
:\U.C<r:'4/‘\ ‘/"f /,ﬁ_'ﬂ/s -

. Secretary

witness

TEXAS
State of &R
( Before me, a Notary Public
DALLAS  County, )} ss. in and for said County und State, personally appeared
the abpv; named Northern Ohio Sugar Company, by and through its President,
Douglas._{D)HunL.

. Y
who acknou\g'aiged that he did sign the foredoing instrument and that the
same s =it$ [ree act and deed. and 1n the capacity there:n stated.

In&eatimong Whereoll I have hecewnto ser my hand and
ojficial seul, at
this (7o dayof  Aprid L..1.D. 19 85,

This inscrumen: pregared by /o I v ’
. it —_ L I G 3 NPTV § C A
Kramer, White, Baxter & Blanshard . e
P. 0. Box 219
Plano., Texas 73074
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locited in the County of  Hancock and Sandusky

State of Qhio and described as follows®

Pzrcel No. 1 —

Situated in the City of{Fremont, County ~f Sandusty ard State »f Ohio,
and known as being a part of inlots 3662 thru 36€5, inclusive, in the f. J,
Giebel Subdivision of part of Outlot No. 24, together with part of Outlot
No. 24, part of Outlot No. 167, part of Outlot No. 172, part of Outlot No.
173, and Outlot No. 260, in said Clicy:

Beginning at a monument found on the East right-of-way line of North Front
Street, and described as lying 187.00 feet North of the intersection of said
East right-of-way line, with an Easterly extension of the North right-of-
way line of Liberty Street; thence from the abave describel point of
beginnlng, along the East right-of-way line of North Front Street, North
02~ 21' 47" Bast, a distance of 2,118.82 feet to a monument found on the
Southwest corner of a parcel as described in Deed Volume 24(, Page 1535, of
the Sandusky. County Deed Records; thence along the South line c¢f said
‘parcel, North 85 34 40" East, a distance of 235.05 feet to an iron stake
found marking the Southeast corner of said parcel; thence along the East
line of said parcel, Hozth 027 21' 47" East, a cictance Of bl.%h teet to an
iron stake set; thence MNorth 77 C€3' 35" East, a distance of 74.52 feet to
an iron stake set on the East line of Inlot No. 3662, said jrun described as
lying 55 feet North the Southeast corner of said Inlot; theize North 777 33°
02" East, a distance of 74.35 feet to an iron stake set on the East linn of
Inlot No. 3663, said iron described as lying 50 feet North of the Soutleast
corner of said Inlot; thence North 89 05' 00" East, a distance of 72.00
feet to an ircn stake set on the East line cf Inlot No. 3664, said {ron
described as lygng 44.96 feet Ncrth of the Southeast corner of said Irlot;
thence Nouth 89~ 48' 25" East, a distance of 71.95 feet to an iron stake set
on the East line of Inlot No. 3665, said iron described as_lying 40 feet
‘North of the Southeast corner of said Inlot; thence North 85° 45° 37" East,
a distance of 502.36 feet to an iron stake found; thence South 827 1l1' 22"
East, a distance of 20.84 feet tc an iron stake found; thence torth C&- 17°
19" East, a distance of 270.91 feet to an iron stake found_on the .euter
line of North Street; thence along said center line, North 89 56' 16" East,
a discance of 271.44 fect to the intersacticn of said cente:z line, with the
Westerly right of way line of the Wheeling & Lake Erie Railway Company:
thence along said Westerly right of way line, South 04° 08° 27" Wesz, a
distance of 1,107.233 feet to an iron stake sct marking the P. C. of a curve
to ths right; thence along said curve to the right, having a central angle
of 38~ 49°, a radius of 1,860.00 feet, a length Q; curve of 1,260.1) feet,
the chord of said curve segment bearing, South 23~ 30' 57" West, a distance
of 1,236.15 feet to an i{ron stake set on the P. T. of said curve; thence
continuing along the West%;Iy right of way line of the Wheeling & Lake Erie
Railway Cumpany, South 42 55' 27" West, a distance of 240.51 feet to the
intersection of said Westerly right of way line, with the Northwesterly
right of way 1line of the Norfolk & Western Railroad {(0l1d L.E. & W.
Railroad); thence along the Morthwesterly right of way lépe of the Norfaolx &
Western Railroad {Cld L.E. & W. Railroad), South 54° 06' 34" West, a
distance of 124.46 feet to a monument found; thence North 89° 28' 32" West,
a distance of 610.48 feet to the point of beginning, and containing 61.192
acres of land, more or less, subject however to all legal highways and prior
easements of record. .

Parcel No. 2

Sictdacea in the City of Framont, County of Sandusky and S-ate of Ohio, and
known as being a part of Outlot No. 171, part of Outlot No. 174, part of
Outlot No. 258, and Outlot No. 259, in the said City:

Beginning at an lron staxe fo.:nd on the West right-of-way of Morth Frant
Street, and described as lying 435.00 feet North of the intersection of said
West right-of-way line of North Front Street, with the North richt «f wav
line of Liberty Street; thence from the above described point of beginning,
along the West right-of-way line of Horth Front Strect, 20 being the East
line of oOutlot No. 258, and Outlot No. 255, North 02° 21' 47" Eacz, a
distance of 848.40 feet to a monument found marking tne intersection of said
West right of way line of North Front Street, with the South right of way
line of Haynes Street, said monuzent also markinj the Northeast corner of
said Outlot No. 259; thence along the South 1ight of way line of Haynes
Street, 6150 being the North line of Cutlot No. 253, and Outlot No. 171,
. Borth 8924 1” West, a distance of 1,126.73 feet to an iron stake set

4 ik ¥ ey ; ol
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marking the Northeast corner of Inlot No. 3234; “hence parallel with the
Easterly right of wa: of Union ﬁ&reet, along the Sast line of said Inlot No.
3234,..and as extendez, South 157 43' 49" West, a distance of 261.56 feet to
an-iron 'stake found; thence North 89° 03' 34" West, a distance of 119.80
feet to a monument found on the Easterly right of way ling of Union Street:
thence along said Easterly right of way line South 15 043' 49" West, a
distance of 300.02 feet to a pipe tound; thence South 89  23' 20" East, a
distance of 165.58 feet to a pipe found; thence South 00~ 38' 30" West, a
distance of 349.8%1 feet to an iron stake found; thence at right angles,
South B89~ 21' 30" East, a distance of 15.00 feet to a pipe found:; thence
south 00° 38* 30" test, a distance of 299.91 feet to an ircn stake found
marking the Northwest ccrner of a 0.344 acre parcel; thence parallel with
the North right of way line of Liberty Street, along the North line of said
0.344 acre parcel, and two 0,2583 acre parceis, South 89~ 19' 54" East, a
distance of 235.00 feet to a pipe found marking the Northeast corner of said
0.2583 acre parcel; thence parallel witii the East right of way liqg of Wood

.Street, along the East line of said 0.2583 acre parcel, South 00~ 38' 30"

West, a distance of 150.00 feet to an iron stake found on the North right of
way line of Literty Street; thence along said North right of way line, South
89~ 19' 54" Bast, a distance of 272.23 feet to an icon stake set marking the
Southwest corner of a 0.1523 acre parcel; thence along the West linc of said
parcel, North 00~ 33' 02" West, a distance cf 7394.24 fee- t2 an lron s:take
sex; :hegce pareilel with the MWorth right of way line of Liberty Stree:x,
Ssuth 397 18*' 54 Ezst, a distance of 30.00 feer to an iron stake set;
:hsnce parallel with the West right of way line of North Front Street, North
Q2% 21' 47" East, o distance of 200.00 feet to an iron stake set; thence
parallel with the North right of way line of Liberty Street, South 89~ 13’
54" EBast, a distance of 649.5% feer to the point of Dbeginning, and
containing 29.146 acres of land, more or less, subject however to all prior
easements of record.

St uacea— She-Ciey £.

known as being a part of Nye's Outlct Nc. 16, togather with a part the
Easterly 1/2 of the Southeasterly ./4 of Section 23, and of the
Westerly 1/2 of the Southwesterly 1/-. of Section 24, T 1 N, E, a Trac:
of land bounded and descrited as follows: )
Beginning at an {ron stake markin¢ the Norrkwest corner of the
Southwesterly 1/4 of Section 24; therce (rom the—above deszribed po.int of
beginning, along the North line of rhe Soptfiwesterly 1/1 of Se%fion 24,
South 8%~ 55' 55" East, a distance of 120.76 :ee&i thence Scuth 007 56' 377
HWest, a Adis nce of 655.68 fcet; themde South 68~ 25' 03" East, a distance
of 241.26 fect; thence South 00 o' 47" Jest, a distance of 1,156.23 feet
to a point on the Limited Acedss Right of Way line of Lima Avenue; thence
along sald Limited Acces Q};ht of way line, along a curve co the left,
having a central an of 157 43' 527, 2 radius of 726.62 feet, and a lengt
of curve of 199. feet, the chord of said curve scgment bearing, South 76
distance of 198.88 feet: thenze continuing along the Limited
° wesz, a cd:stance
to the intersectisn ~f said way line with the
HIP . 3 -
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‘thence along the west line

distance of 735.79 feet to an angle point in said right of way line;/x ence
North 49~ 15°' 45" West, a distance of 378.99 feet; thence continuiny along
sa&d right of way line along a curve to the right having a centga? angle of
327 5g° 32, a radius of 1,040.9 feet, a length of curve of 599708 feet, the
chord of said curve segment bearing, North 25° 19' 55" we a distance of
590.85 feet; thence continuing along thg Limited Access Bight of Way 1. ne of
State Route Number 15 and 68, North 00 35' 46" West, 4 distance 8( 330,75
feet to an angle point in said right of way line; rtience North 03% 29' 36"
West, 4 distance of 191.19 feet to the ij;;;ZE;ricn of said right o1 way

line, with the Southeasterly right of vay ljife of the Norfolk & Western
Railrocad; thence along said Southeasterly - t of way line of the Norfolk &

Western Railroad, Horth s0® 37* 07" East.r a distance of 279.98 feet to an

iron stake set on the North line of
thence along said North line, 3South
feet to an iron staxe marking th

fe Southeasterly 1/4 of Sectlion 23;
52° 46" Last, a distance of 251.48
outhwest corner of N%F‘s Outlot No. 16;
said Outlot, North 01° 0o0*' 27" Eaut, a
iron stake set on the Southeasterly right of
>stern Railroad; thence along said Southeasterly
50 325 07" East, a distance of 254.76 feet to an
South 88 5%’ 46" East, a distance of 152.46 feet to
ence South 017 00' 27" West, a distance of 379,90 feet
eginning, and containing 51.345 acres of land, more or
2.853 acres, more or less, lies in Nye's Outlot No. 1§,
24,151 acred, more or less, lies in the Easterly 1/2 of the Southeasterly
1/4 of Se€tion 23, and 24.541 acres, more or iess, lies in the Westerly 1/2
of tha-Southwesterly 1/4 of Section 24, said Tract subject however to all
pt - < .

distance of 214.44 feet to
way line of the Norfolk &
right of way line, Nor
iron stake set; then
an iron stake set;

e
Parcel No. 4

Bituated in the City of Findlay, County of Hancock and State of Ohio, and
known as being Lot Nos. 9100 thru 9117, Lot Nos. 9050 thru 9061, Lot Nos.
90C6 thru 9011, and beifng a part of Lot Nos. 9001 thru 9005, with the
vacated streets adjoining said Lots in the Thorp & Andres Subdivision,
together with a part of the Essterlty 1/2 of the Southeasterly 1/4 of Section
23, and a part of the Westerly 1/2 of the Southwesterly 1/4 of Section 24, T
1 N, R 10 E, a tract of 1land bounded and deszrited as follows:

Beginning at an iron stzke cn the East l%?e of the Southeasterly 1/4 of
Sectiorn 23, and d2scribed as lying, North 01° 02* 00" East, a distance of 20
feet from a stone Iound marking the Southeast corner of the Southeasterly
1/8 cf Section 23; :=zence from the above described Foint of beginning, North
897 35' 35" tiest, . distance of 1,322.72 fect to a point on the West line of
the Easterly 1/2 otoche Southeasterly 1/4 of Section 23; thence along said
West line, South 01~ 00°' 57" West, a distance of 21,61 feet to the Southwest
cornur ©f the Easterly 1/2 of the Scutheasterly 1/4 of Section 23; thence
<long the center line of Greenwood Street, as Plztted in the Thord « Andrews
Sudd vision, South 00° 59' 55" West, a distance of 8.39 feet; thence along
thz £outh line of Lot gos. 9106 thru 9117, as platted in the Thorp & Andrews
fubdivision, North 89° 35' 597 wWest, a distarce cf 625.09 feet to an iron
5t3ke set marking the fouthwest corner of Lot fo. 211i7; thence along zhe

West line of said Lor, North 0:° 0g°' 09" Eacz, a distance of 12.28 fec:;
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thence continuing along said West line, dorth 01° 03' 23" East, a distance
of 122.72 feet %o an iron stake set marking the Northwest corner of said Lot
No. 9117; thence along the Nog;h line of Lot Nos. 9117, 9116, 9115, 9114,
9113, 9112, and 9111, South B9~ 35' 59" East, a distance of 347.07 feet to
an iron stake set marking the Northeast corner of said Lot No. 9111: thence
crossing Lagrange Street, North 01~ 02' 00" East, a distance of 60.00 feet
to an iron stake set marking the Southeast cgrner of Lot No. Y100; thence
along the South line of said Lot, North 89~ 35' 59" West, a distance of
49.58 feet to an iron stake set marking the Southwest corner of said Lot;
thence along the West line of Lot Nos. 9100 and 9061, crossing Racs Street,
and along the West line of Lot No. 9050 and Lot No. 9011, Neorth 01~ 02' 13"
East, a distance of 601.19 feet to an iron stake set on the Southeasterly
Limited Access Right of way line of Interestate Roure 75; thence along said
Limited Access Rng} of Way Line, along a curve to the left, having a
central angle of 03~ 25' 28", a radius of 2,098.69 feet, a length of curve
of 125.43 feet, the chord of said curve r .gment bearing, North 51~ 29' 00"

..Bast, a distance of 125.41 feet to a point described as lying 100 feet right

TP LD -3CcE&TY0

said North line, and as extended, South 8%
58.58 feet to an iron stake set on the West line of the Easterly 1/2 of the

of Station 743+40, inothe center line of survey of Interestate Route Number
75; thence North 56 48' 24" -East, a distance of 207.89 feet to the
intersection of said Limited Access Right of Way Line, with the Ncrth line
of Lot No. 9005, as platted in the Thorp & An%;ews Subdivision; thence along

35' 59" East, a distance of

Southeasterly 1/5 of Section 23; thence along sajd West line, North 01~ 00'
57" Bast, a distance of 21.74 feet to the Southwesterly Limited Access Right
of Way Line of State Route Number 15 and 68; Bhence along said Southwesterly
Limited Access Right of Way Line, North 64~ 27' 06" East, a distance of
218.17 feet; thence along a curve to the right, having a central angle of
337 49 37", a radius of 600.00 feet, a leng:q)of curve of 354.23 feet, the
chord of sald curve segment bearing, South 85 25' 26" East, a distance of
349.11 feet:; thence contiguing along said Scuthwesterly Limited Access
Right of Way Line, South 66 35' 07" East, a distance of 247.26 feeg; thence
Scuth. 63° §9¢ 24* Easz, a distance of 195.21 feeﬁi thence South 54~ 50' 38"
East, a distance of 584.44 feet; thence South 51° 16' 43" East, a distance
of 95.05 feet to the intersection of said Southwesterly Limited Access
Right of Way Line of State Route Number 15 and 68,with the Northwesterly
Limited Access Right of way Line of Lima Avenue; thence along said
Northwesterly Limited Access Right of Way Line, Soutn 47 54°*' 37" West, a
distance of 150.27 feet; thence South 72~ 43* 00" East, a distancs of 32.62
feet; thence along a curve to the left, having central angle of 21° 53' 25",

a radfius of 504.41 feet, a length of chord of 192,71 feet, the chord of said
curve segment bearing, South 0S™ 23' 10" West, a distance of 191.54 feeté
thence South 04~ 19°' 26" East, a distance of 177.40 feet; thence lorth 89

38' 58" West, a distance of 108.91 feet to the point of beginning, and
containing 37.765 acres of land, more or less, of which 7.722 acres, moze or

less, lies in Lots and vacated streets in the Thorp & Andrews Subdivision,

28.606 acres, more or less, lies in the Easterly 1/2 of the Southeasterly
1/4 of section 23, and 1.437 acres, more or less, lies in the westely 1/2

of the Southwesterly 1/4 of Section 2i, sa:d Tract subject ho-ewer 2o all

legal highways and prior easements of record. 1 berely certly that tee cor o0t @ m

HO-i0O ¥ ¢ END OF SCHLDULE A.
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TRUSTEE'S DEED

NORTHERN OHIO SUGAR COMPANY, a Delaware corporation, as
Debtor-1n-Possession ("Grantor”"), Case No. 385-30621-4~11,
pending in the United States Bankruptcy Court for the Northern
District of Texas, Dallas Division, for and in consideration of
those consliderations described in that certain Offer to Purchase,
executed and performed by Owen Hobbs, and Ten Dollars ($10.00)
and other good and valuable consideration, the receipt of which
is hereby acknowledged, ané pursuant to the crder of the United
States Bankruptcy Court for the Northern District of Texas,
Dallas Division, entered on the 30th day of June, 1986, in the
case styled Northern Qhio Sugar Company: Case No. 385-30621-M-11,
has conveyed, and<by these presents dqes convey unto.the assignee
of Owen Fobbs, H&O Trucking & Excavating, Inc., 1020 Blanchard
Avenue, Findlay, Ohio 45840, an Ohio corporation ("Grantee"}, the
real property situated in Hancock County, Ohio more particularly
described on Exhibit A attached hereto and by this reference
incorporated herein (herein called the "Property");

TO HAVE AND TO HOLD all of the Property and premises unto
the same Grantee, its successors and assigns forever; and for the
same consideration, Grantor, for itself and its successors and
assigns, does hereby warrant unto Grantee, its successors and
assigns, title to the Property against any persons how or
hereafter claiming same or any part thereof.

EXECUTED this _\\O*™day of December, 1986.

o, T Reference Volume 511 Page 776
E Ry, ' NORTHERN OHIO SUGAR COMPANT

R?QRATE SEAL) a Delaware corpcration, DEABTOR-
IN-POSSESSION

By

Glen A§§p

AD-Boyemas, R 5.

STATE'S
EXHIBIT
E

=




STATE OF TEXAS )
)
COUNTY OF DALLAS ) 541 pe 732
Vo

The foreg instrument was acknowledged before me this
éotl day of%ﬁ-%&‘!bas by Glen Adams, Secretary and President of
Th= Great Western Sugar Company, a Delaware corporation, Debtor=-
in-Possession, on behalf of such corporation,

. L, ),‘ °
&%&ZM

8/23)89
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ltuated in the city of Findlay, County of Hancock and State
{o, and known as being a part .of Nye's Outlot No. 16,
ier with a part of the Easterly 1/2 of the Southeasterly 1/4
:tion 23, and part of the Westerly 1/2 of the Southwesterly
: Section 24, T 1 N, R 10 E, a Tract of land bounded and
.bed as follows:

jeginning at an iron stake marking the Northwest corner of
jouthwesterly 1/4 of Section 24; thence from the above
ibed point of biginning, along the North line of the
Jsesterly 1/4 of Section 24, South 89° 55' 355" East, a
ace of 420,76 feet; thence South 00° 56' 47" West, a
nce of 655.68 feet; thence South ,88° 35’ 03" East, a
nce of 241.26 feet; thence South 00° 56' 47" West, a
nce of 1,156.23 feet to a point on the Limited Access Right
iy line of Lima Avenue; thence along said Limited Access
of way line, along a curve to the left, having a central
. of 15° 43' 52", a radlus of 726.62 feet, and a length of
: of 199.50 feet, the chord of szid curve segment bearing,
\ 76° 44' 04" West, a distance of 198.88 fcet; thence
.nuing along the Limited Access Right of Way line of Lima
1e, South 47° 54' 37" West, a distance of 151.26 feet to the
:section of said right of way line with the Limited Access
: of Way line of State Route Number 15 and 68; thence along
Limited Access Right of Way line, North 52° 39' 01" West, a
ance of 735.79 feet to an angle point in said right of way
; thence North 49° 15' 45" West, a distance of 378.99 feet;
ce continuing along said right of way line along a curve to
right having a central angle of 32° S58°' 32", a radius of
0.9 feet, a length of cutve of 599.08 feet, the chord of said
‘e gsegmant bearing, North 25° 19' 55" West, a distance of
85 feet; thence continuing along the Limited Access Right of
line of State Route Number 15 and 68, North 00° 35' 46" Wert,
istance of 380.75 feet to an angle point in said right of way
2; thence North 03° 29' 36" West, a distance of 191.19% feet tn
intersection of said right of way line, with the
theasterly right of way line of the Norfolk & Western
lroad; thence along said Southeasterly right of way line of
Nerfolk & Western Railroad, WNorth 50° 37' 07" East, a
tance of 279.98 feet to an iron stake set on the North line of
Southeasterly 1/4 of Section 23; thence along said North
e, South B88° 52' 46" East, a distance of 251.48 feet to an
n stake marking the Southwest corner of Nye's Outlot No. 16:
:nce along the West line of said Outlot, North 01° 00' 27°
st, a digstance of 214.44 feet to an iron stake set on the
i1theasterly right of way 1line of the Noriolx & HWesterr
ilroad; thence along said Southeasterly rignt of way line,
rth 5C° 37' 07" East, a distance of 254.76 fee: to an ircn
ake set; thence South 88° %2' 46" East, a distance of 152.4%
et to an iron stake set; thence South 0l° 00' 27" 4West, a
stance of 379.90 feer to the point of beginning, and containirc
.345 acres of land, more or less, of which 2.653 acres, more cr
'35, lies in Nye's Ou=lot No. 16, 24.151 acres, )
.es in the Easterly 1/2 cf the Southeasterly 174
id 24.%41 acres, more cr less, lies in
Juthwesterly 1/4 of Section 24, said Trac:
Ll prior easements of record.

Livereby contity Bt thid conayanc s o fransterred bnga 150782 -, FILED AND RECORDED
e htiata .l IO LI
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Lee 23 2002

Attornay Genaral

Toledo Regicria OfiC2
IN THE COMMON PLEAS COURT OF HANCOCK COUNTY, OHIO
GORDON PROCTOR, DIRECTOR Case No. 2002-CV-472
OHIO DEPARTMENT OF TRANSPORTATION,
Plaintitt, JUDGE NIEMEYER
-vs_
MICHIGAN SUGAR COMPANY, et al., AFFIRMATIVE DEFENSES AND
. ANSWER OF DEFENDANT
Defendants NORFOLK SOUTHERN

RAILWAY COMPANY
/

The defendant, Norfolk Southern Railway Company, for its response to the plaintiff's

Complaint, states the following:
Answer

1. This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 1. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 1. of the Compiaint.

2. This defendant admits the allegations contained in paragraph 2. of the Complaint.

3. This defendant claims a right to use the rail spur, railway right of way, and easement
it owns, in, on, over, and across the real estate which is the subject of this action. This defendant
denies all other allegations contained in paragraph 3. of the Complaint.

4. This defendant admits the allegations contained in paragraph 4. of the Complaint.
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5. This defendant admits the allegations contained in the first sentence of paragraph 5.

of the Complaint and denies the allegations contained in the second sentence of paragraph 5. of the

Complaint.
6. This defendant admits the allegations contained in paragraph 6. of the Complaint.
7. This defendant is without knowledge or information sufficient to form a belief as to

the truth of the allegations contained in paragraph 7. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 7. of the Complaint.

8. This detendant is without knowledge or information sufficient to form a beiief as to
the truth of the allegations contained in paragraph 8. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 8. of the Complaint.

9. This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 9. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 9. of the Complaint.

10.  This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 10. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 10. of the Complaint.

11, This defendant admits the allegations contained in paragraph 11. of the Complaint.

12, This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 12. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 12. of the Complaint.

13.  This defendant is without knowledge or information sufficient to form a belief as to

the truth of the allegations contained in paragraph 13. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 13. of the Complaint.
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14. This defendant is without knowledge or information sufficient to form a belief as to

the truth of the allegations contained in paragraph 14. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 14. of the Complaint.

15. This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 15. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 15. of the Complaint.

16.  This defendant denies the allegations contained in paragraph 16. of the Complaint.

17. This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 17. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 17. of the Complaint.

18. This defend-ant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 18. of the Complaint and‘therefore this defendant
denies the allegations contained in paragraph 18. of the Complaint.

19.  This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 19. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 19. of the Complaint.

20.  This defendant admits the allegations contained in paragraph 20. of the Complaint.

21.  This defendant is without knowledge or information suificient to form a beli;f as io
the truth of the allegations contained in paragraph 21. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 21. of the Complaint. |

22.  This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 22. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 22. of the Complaint.
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23.

stated.

24.

25.

27.

‘estated.

238.

29.

restated.

restated.

33.

34.

e ————————

Answering paragraphs 1 through 22 are incorporated herein by reference as if fully

This defendant denies the allegations contained in paragraph 24. of the Complaint.

This defendant denies the allegations contained in paragraph 25. of the Complaint.

“This defendant denies the allegations contained in paragraph 26. of the Complaint.

Answering paragraphs 1 through 26 are incorporated herein by reference as if fully

This defendant denies the allegations contained in paragraph 28. of the Compiaint.

Answering paragraphs 1 through 28 are incorporated herein by reference as if fully

This defendant admits the allegations contained in paragraph 30. of the Complaint.
This defendant denies the allegations contained in paragraph 31. of the Complaint.

Answering paragraphs 1 through 31 are incorporated herein by reference as if fully

This defendant admits the allegations contained in paragraph 33. of the Complaint.

This defendant is without knowledge or information sufficient to form a belief as to

the truth of the allegations contained in paragraph 34. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 34. of the Compiaint.

3s.

36.

37.

This defendant admits the allegations contained in paragraph 35. of the Complaint.
This defendant denies the allegations contained in paragraph 36. of the Complaint.

This defendant is without knowledge or information sufficient to form a belief as to

the truth of the allegations contained in paragraph 37. of the Complaint and therefore this defendant

denies the allegations contained in paragraph 37. of the Complaint.

Page 4 of 7 Pages



 \

38.  Answering paragraphs 1 through 37 are incorporated herein by reference as if fully
restated.

39. This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 39. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 39. of the Complaint.

40.  This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 40. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 40. of the Complaint.

41. This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph ;11. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 41. of the Complaint.

42, This defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in paragraph 42. of the Complaint and therefore this defendant
denies the allegations contained in paragraph 42. of the Complaint.

First Affirmative Defense
Lack of Privity

The plaintiff is not in privity with the Great Lakes Sugar Company and was not an intended
beneficiary under the Grant of Easement recorded in Volume 198, Page 70, of the Deed Records of 1'
Hancock County, Ohio (State’s Exhibit A to the plaintiff's Complaint), and therefore may not ‘
succeed to or enforce the rights of Great Lakes Sugar Company and may not receive any benefits that
might accrue to Great Lakes Sugar Company under the Grant of Easement.

Second Affirmative Defense
Performance of Contract

The plaintiffentered into and performed under the Agreement recorded at Volume 261, Page
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363, Deed Records, Hancock County, Ohio, Recorder’s Office (State’s Exhibit B to the plaintiff’s

Complaint), with respect to which Agreement this defendant’s predecessor in interest was an intended
beneficiary. The plaintiff may not now, forty-six (46) years later, disavow the validity of that

agreement to suit its current agenda.

Third Affirmative Defense
One who seeks equity must do equity; unclean hands

The plaintiff requests equitable relief from this Court while attempting to avoid its obligations
under agreements it entered into with Great Lakes Sugar Company under which this defendant’s
predecessor in interest, The New York, Chicago and St. Louis Railroad Company, was an intended
beneficiary. The plaintiff must do equity to seek or receive equity. By attempting to repudiate an
agreement after 46 years in order to gain current advantage, the plaintiff is not doing equity. The
plaintiff has violated good faith by attempting to repudiate its agreement with this defendant’s
predecessor in interest. The plaintiff does not come in to equity with clean hands. The plaintiffis not
entitled to any equitable relief from this Court.

Fourth Affirmative Defense
Preemption by Federal Law

The proposed actions of the plaintiff exceed the authority of the plaintiff as they interfere with
rail transportation and therefore are preempted by the Interstate Commerce Commission Termination
Act of 1995 (the “ICCTA”), 49 U.S.C. Section 10101, et seq.

The proposed actions of the plaintiff also exceed the authority of the plaintiff as they interfere
with the uniform scheme of rail transportation regulation envisioned by the Federal Rail Safety Act
of 1970, 49 U.S.C. Section 20106, and therefore are preempted by the Federal Rail Safety Act of

1970.

WHEREFORE, the defendant Norfolk Southern Railway Company prays that the Court 1)
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dismiss the plaintiff’s Complaint with prejudice, 2) assess the costs of this proceeding including this

defendant’s reasonable attorneys fees against the plaintiff, and 3) grant this defendant such other relief

as shall be just and proper.

BETTS, MILLER & RUSSO

101 West Sandusky Street

Findlay, Ohio 45840

Telephone: (419) 422-5565
COUNSEL FOR DEFENDANT,
NORFOLK SOUTHERN RAILWAY
COMPANY

By: /1221\ ZW«

Rogér L. Miller (0006242)

PROOF OF SERVICE

I hereby certify that a copy of the foregoing Affirmative Defenses and Answer of Defendant
Northfolk Southern Railway Company was sent by regular U.S. Mail, postage prepaid, to the
following persons on this 20 day of December, 2002:

Michael L. Stokes, Esq. Charles D. Niehaus, Esq.
Assistant Attorney General Kenney & Niehaus, Ltd.
One Seagate, Suite 2150 5630 North Main Street
Toledo, OH 43604 Sylvania, OH 43650
Attorney for Plaintiff Attorney for Defendant
Michigan Sugar Company
Jim Hickerson, individually and Pierce Hardy Limited Partnership
d/b/a Jim Hickerson Excavating c/o CT Corporation System, Registered Agent
816 Fox Street 1300 East 9™ Street
Findlay, Ohio 45840 Cleveland, Ohio 44114

Northern Ohio Sugar Company

c/o CT Corporation System, Registered Agent
925 Euclid Avenue

Cleveland, Ohio 44115

TaLn_
Roger L. Miller
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.
_ A U7 ice IN THE COURT OF COMMON‘PEEKS L
e HANCOCK COUNTY, OHIO e

Gordon Proctor, Director, : e
Ohio Department of Transportation

Plaintiff, Case N0.2002-CV-472

v. Judge Niemeyer

Michigan Sugar Company, et al. PRETRIAL ORDER

Defendants.

This matter came before the Court on August 29, 2003 with the parties’ stipulated agreement
to stay this case for six months to allow the referral of certain issues to the Surface Transportation

Board of the United States Department of Transportation.

The stay shall begin upon journalization of this order. All until further order of the Court

/OSEPH H. NIEMEYER, JUBGE

CERTIFICATE OF SERVICE

IT IS SO ORDERED.

i Sephembpn/
The undersigned hereby certifies that on the 57 3 day ofﬁ%t 2003 a time-stamped copy

of the foregoing was delivered to Roger Miller by placmc same in his delivery drawer in the ofﬁce
of the Clerk of Court and to the following by ordinary U.S. Mail:

Charles D. Niehaus Michael L. Stokes
Kenney & Niehaus Assistant Attorney General
5630 N. Main Street

One SeaGate, Suite 2150
Sylvania, OH 43560 Toledo, OH 43604

Q(luf . \B@Ltmm

CAROL BURGESS, {lidicial Assistant
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==\IS NODWEN
SOUTHERN

Nerfelk Southern Corporalion Gerald A. Leimbach
Industrial Developmem Dcpanmen: Inciatral Davetopmant Mansger

100 E. Campus View Biva. B1¢ 4334913

Suite 180 )
Columbus, Chio 43238

614 43B8-5939 FAX Qctober 30, 1998

Via Facgimile

Mr. Russ Kathrein, Vice-PrasidantsDev,
84 Lumber Company (Development Corp)
P. 0. Box 3434 .
Eighty-four, Pennsylvania 15330

Dear Mr. Kathrein:

This has reference to conversstions with Jim Zaunick of 84 Lumber, Duane Xuzak of Raven
Logistics, and Jack Amett of Ohio Track regarding ¥4 Lumber’s interest in a parcel of Iand in Findlay,

Ohio, adjacent to our siding ther served Great Lakes Sugar,

On Thursday, October 22, I ang other Norfolk Southern personncl met with Duane 'Pmk and

Jack Amett to discuss the project. Our mesting lad to the following:

1. Norfolk Southern would own and maintain the track from the P.S.(point-of-switch) 1o
the existing derail.

2. Norfolk Soathern would s¢ll to 8¢ Lumbsr approximaicly 2800 feet of track from the
derail 1o 2 point at approximately where the overhead power lines cross the track. Sale
price for the track, $5500,

3. 84 Lumber would be responsible for rehabilitating the purchased track, subject o onr
approval and future maintenance. As information, our Division Engineer recommends
installing heavier rail; hawever, this is nut mandatocy.

4. 84 Lumber would sign our standard operating and maintenance agrecment(Siding
agreement) prior to the commencement of service aver the track. A sample copy will
be furnished for your review.

Please Jet me know if you will proceed with the project on the sbove basis and 1 will fumnish a

more farmal agreement. 1€ you have any guestions, call me.
Sincercly,

e = e /".L/
5"%& d'/@)bach- )

Indusirial Development Manager
GAl/sds
Atachment

ce: Duane Kuzak
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& .. A : . P TNT-
5 by RAILCORP INC,
= IR 1550 North Bailey Road
3 3 T North Jackson, Ohjo 44451
< | Phone: (330) 538-2261
= Toll Free: (800) 788-2264
o Fax: (330) 538-2223
. TRACK CONSTRUCTION < ENGINEERING » MAINTENANCE
= A
December 1, 1998 PROPOSAL NUMBER
11-93-R156
84 Lumber Company

4121 Washington Road

: ilroad ilitati
McMurray, PA 15317 Ref.  Railroad Track Rehabilitation, 84 Lumber

Facility, Findlay, OH

Attn: Mr. Russ Kathrein
Vice President of Development

[Base Bid: $46,588.00 ] .

Dear Mr. Kathrein:
Thank you for inviting Railcorp, Inc. to bid on this project. We are pleased to offer the following proposal:

L. Rehabilitate Approximately 2,300’ of Railroad Track

Replace 1,100 defective crossties with goad relay 6" x 8"'x 8' x 6" crossties, furnishing new track spikes.
Check track gauge from the existing derail to the track’s end. Re-gauge where necessary.

Tighten loose track bolts and replace 200 defective bolts with new track bolts with lock washers.
Fumnish and install 350 net tons of new ballast.

Raise, machine power tamp and dress to the proper profile.

Furnish and install one each set of relay wheel stops at the track’s termination point,

mmMoow»

Total CostItem I .................. et tear e, e riecaaan $46,588.00

Notes:

Defective rail will be replaced with existing excess rail on site.

All defective crossties will be stacked neatly on site.

In the event that you wish to have the old crossties hauled off site, add $5,700.00.

Our price also includes removing dirt from one 40' road crossing.

Deduct $37.00 for each crosstie that is not furnished and installed.

Workmanship is guaranteed for one year from date of track acceptance.

Railcorp, Inc. would not be responsible for broken rails caused by normal wear and tear.

N R L
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RAILCORE INC.

1550 North Bailey Road
North Jackson, Ohdo 44451
Phone: (330) $38-2261
Tol} Free: (800) 788-2264
Fax: (330) 538-2223

RAILCORP INC.

TRACK CONSIRUCTION ENGINEERING » MAINTENANCE

January 29, 1999 INVOICE NO

99-042
S6
84 Lumber Company 9831
4121 Washington Rd. .
McMurray, Pennsylvanja 15317
Atm: . Mr. Stephen Thompson .
Purchasing Agent

Ref:  Railroad Track Work, 84 Lumbér _Co..FindIay, Ohio Facility - Job # 3764

Gentlemen:

Please accept this as our invoice for the following railroad track work performed:

I Rehabilitate Approximately 2,300' of Railroad

A. Replaced 1,032 crossties with good relay 6" x 8" x 8’ x 6" crossties, furnishing new
track spikes.

B. Performed the remainder of our work per our proposal # 11-98-R156

----------------

; teeeveaan $44,072.00
Terms: Net 30 Days

We wish ta thank you for allowing us the opportunity of working with your company on this project,
Very Truly Yours,
RAILCORP, INC.

Edward Ke{nedy % 1047

ERK/clc

02/05/99 10:04 X

NO.9051 P.003 |}
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RAILCORR INC..

February S, 1959

84 Lumber Company
4121 Washington Road
McMurray, Pa 158317

Attn; Mr. Steve Hobba
Project Manager

{éase Bid: As Listed J

Gentlemen:

RAILCORPE INC.

1550 North Bailey Road
North Jackson, Ohio 44451

Phone: (330) 538-2261

Toll Free: (800) 788-2264

Fax: (330) 538-2223

P.13713

TRACK CONSTRUCTION « ENGINEERING ¢ MAINTENANCE

PROPOSAL NUMBER

02-99-R028

- Ref 84 Lumber Co. Findlay,Ohio Fecility

Please consider this as our propasal for additional railroad track work:

I. Gauge Rods - 2§ Each

A. N & S Corporation has requested 25 gauge rods be installed on the track.

Tortal Cost Item [

I1. Ties For Unloading Dock
A. Furnish and install 28 Relay crossties.
B. Drill 60 holes and make necessary cuts.
C. Furtush and install 30 nuts and washers.

Total Cost Item T

+ MAER)

Totat Cost Items ] & II

.....................................

$l0a0®
A
$2;700.00

tetcaceearasaaes $ 3.800.00

We Wislf to thank you for allowing us the opportunity of submitting our proposal on this project and hope that it
meerts with your approval. If you have any guestions, please contact me at (800) 788-2264.

Very Truly Yours,

RAILCORP, I\; C.

Edward Kennedy
Project Manager

02/05/99 10:04

TX/RX NO.9051

P.002
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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No.34415
OHIO DEPARTMENT OF TRANSPORTATION

—PETITION FOR DECLARATORY ORDER-
STATUS OF TRACK AT FINDLAY, HANCOCK COUNTY, OH

VERIFIED STATEMENT
OF
DANIEL M. KASEMAN

My name is Daniel M. Kaseman, and I am the Production Administrator for District One
of the Ohio Department of Transportation, with offices at 1855 North McCullough Street, Lima,
Ohio 45801. I am licensed as a professional engineer in Ohio.

Among my responsibilities is overseeing the reconstruction of the highway bridge on the
by-pass of U.S. Highway 68/State Route 15 around Findlay, Ohio, in the vicinity of Lima
Avenue. The bridge is nearly fifty years old and in need of repair. More importantly, however, it
does not meet current design standards for safety. Interstate Highway I-75 is just to the west of
the bridge, and motorists driving on the by-pass are unable to see the interchange with I-75 until
they are at the top of the bridge. If there is a back-up caused by the merger of vehicles into the
traffic flows on I-75 or if slow-moving trucks are merging from Lima Avenue on the up-grade
toward the I-75 interchange, the motorists may have difficulty braking in time to avoid a rear-end

collision. In addition, because of the inadequate sight distance over the bridge, motorists may

-1-




have to make an unsafe, last-minute decision to change lanes to be in the correct lane for the I-75
interchange.

In other words, the bridge fails to meet current standards for decision sight distance
between the crest of the bridge and the interchange with I-75. As part of the planned
reconstruction project, the Department plans to lower the grade of the bridge to allow the
motorists to see the interchange with I-75, increasing the decision sight distance.

The bridge passes over the 20-foot right of way of the former Nickel Plate industry track
which served the sugar plant of the Great Lakes Sugar Company.

I personally have walked along the track, beginning at the switch on the Norfolk Southern
main line, continuing past the loading dock of 84 Lumber north of the bridge, and for a further
distance of about 1,750 feet beneath the bridge and unto the property of Michigan Sugar
Company.

The track has been rehabilitated by 84 Lumber for about 200 feet past the loading dock.
Beyond that point, however, the track is in shambles. Pieces of rail have been removed for much
of the next 750 feet of the track's length. Most of the ties have rotted to the point that I was able
to pull out spikes by hand. Several trees have grown thick branches over the rails. And at places
the rail bed has washed out altogether, with no ballast or sub-grade in place.

The end of the 750-foot segment is about 100 feet north of the U.S. Highway 68/State
Route 15 right-of-way for the highway bridge. At that point, the track has been paved over for
the asphalt drive into the lumberyard, and an 84 Lumber directional sign is mounted on 4x4 posts
straddling the rails. Between the asphalt drive and the bridge, many ties were rotted to the point

that I was able to pull out spikes by hand.




Where it is sheltered under the bridge, the track is in fairly good shape. As the track
emerges from beneath the bridge, however, it is buried under thick turf and soil. One rail was
buried for about 200 feet. About 600 feet into the northerly side of Michigan Sugar’s property, a
switch divides the single track into two segments roughly 180 and 150 feet long. Along the
single track, and along each of the two segments, the ties were so rotted that the spikes could be
pulled out by hand in dozens of places. Both segments ended several hundred feet short of the
Michigan Sugar buildings. All of the other trackage shown on the 1956 rail relocation drawing
has been removed.

It was clear to me that the track hasn't been used in years. Indeed, the Department was
advised by Michigan Sugar Company's local manger, Mr. Tom Brickley, that the sugar company
hasn't received railroad service over the track for at least 12-15 years.

L, therefore, am of the opinion that lowering the bridge, as the Department proposes, in no
way will alter the situation as it now exists. There is not and cannot be any railroad service
rendered on the track beyond the end-point of the rehabilitation on the 84 Lumber property north

of the highway bridge, and, therefore, the rebuilding of the bridge will not in any way disrupt the

it tl

Daniel M. Kaseman

flow of railroad traffic on the track.

Signed and sworn to before me this /é day of Ocfolbo— 2003.

Y %%/

Notary Public

MARLIN L. STEFFAN
(Seal) NOTARY PUBLIC, STATE OF OHIO
My Commission Expires March 26, 2005

3-
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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No. 34415
OHIO DEPARTMENT OF TRANSPORTATION

BPETITION FOR DECLARATORY ORDERB
STATUS OF TRACK AT FINDLAY, HANCOCK COUNTY, OH

VERIFIED STATEMENT
OF
CANDICE CEHELNIK

My name is Candice Cehelnik, and I am the Development Coordinator of 84 Lumber
Company. Our corporate headquarters is located at 1019 Route 519, Building #5, Eighty Four,
PA 15330-1584.

84 Lumber is the largest privately held supplier of building materials in the United States.

Founded in 1956 by Joe Hardy in the town of Eighty Four, Pennsylvania, approximately 20
miles south of Pittsburgh, 84 Lumber has over 450 stores in 34 states from coast to coast.

In two of the past three years, 84 Lumber sold more building materials to professional
contractors and remodelers than any other supplier. The company reported sales of over $2
billion in 2002, with 75 percent of that total to professional contractors.

84 Lumber relies heavily upon railroad transportation for the receipt of lumber shipments.

Norfolk Southern Railway Company is one of the providers of rail service to 84 Lumber, and the

two companies enjoy a cordial and productive working relationship.

-1-




84 Lumber Store No. 0363 is in Findlay, Ohio. It is located at 1120 Lima Avenue, on a
tract of land northeast of the intersection of the U.S. Highway 84/State Route 15 By-pass and
Lima Avenue.

I have no personal knowledge of the rehabilitation of the track at our Findlay, Ohio store.

However, our records as expressed through the following documents indicate the following
sequence of events.

The former Nickel Plate industrial track, connecting a main line of what is now the
Norfolk Southern Railway Company with the sugar plant of the Great Lakes Sugar Company,
runs through the 84 Lumber property. The track had not been used and was in deplorable shape.

In the Fall of 1998 a representative of 84 Lumber explored with the Industrial
Development Department of the Norfolk Southern Corporation acquiring the former Nickel Plate
industrial track so that the Findlay store might receive railroad shipments of lumber. After some
negotiations, Norfolk Southern Corporation agreed to sell 84 Lumber 2,800 feet of track,
beginning at a point on the right-of-way of Norfolk Southern Railway Company, for $5,500.00.
84 Lumber accepted the offer and bought the track.

84 Lumber engaged a contractor, Railcorp, Inc., of North Jackson, Ohio, to rehabilitate
the first 2,300 feet of track. The company replaced about 1,100 defective ties and added about
350 tons of ballast. The work performed cost 84 Lumber $44,822.00. 84 Lumber spent another
$3,800.00 to have an unloading dock built. On March 5, 1999, a representative of Norfolk
Southern Railway Company checked the rehabilitated track and O.K.'d it for service, and the

railroad has served the facility ever since.

2-




I found some documentation supporting the former in my files and made copies available

to Michael L. Stokes of the Ohio Attorney General's Office.

-

“ ; ! . /
LY G[/( W (LK

" Candice Cehelnik

H
Subscribed and sworn to before me this ) ?) day of | Eﬂﬁiﬁr 2003.

Notarial Seal

Sarah E. Vance, Notary Public X\ )
North Strabane Twp., Washington County @,@\ Q C}L&CL
My Commission Expires Mar. 25, 2007 N Not Publi

Member, Pennsylvania Association of Notaries olary Fublie

(Seal)
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84 LUMBER DEVELOPMENT
1019 ROUTE 519,BUILDING #5
EIGHTY FOUR, PA 15330-1584

724-228-3636

FACSIMILE TRANSMITTAL SHEET

TO: Michacl Stokes FROM: Candice Cehelnik
FAX: 419-245-2520 FAX: 724-228-2975
RE: Rehabilitation of Rail Spur DATE: April 9, 2003
CcC:

O URGENT XFORREVIEW [0 PLEASE COMMENT U PLEASE REPLY O PLEASE RECYCLE

TOTAL NUMBER OF PAGES INCLUDING COVER: 13

Michael,

I have included some random files that may or may not help you in regards to our rail spur. If
you have any other questions, please don’t hesitate to give me 2 call. I have not been able to
determine where the easement came from as of yet but I hope to uncover something soon.

"Ihanks,

Candicc

CONFIDENTIALITY NOTICE

The documents accompanying this facsimile message contain confidential information
belonging to the sender which is legally privileged. The information is intended only for the use
of the recipient, you are hereby notified that any disclosure, copying or distribution of, or the
taking of any action in reliance on, the contents of this telecopied information is strictly
prohibited. If you have received this telecopy in error, please immediately notify us by collect
telephone call and return the facsimile message to us at the address below via U.S. Postal
Service. Thank you.
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. THE MAGERKO CORFORA. .ON
NO LIEN CONTRACTOR AGREEMENT

“This Agreement is made this | st day of December. 1998 between the Magerko Corporation, a Pennsylvania corporation, having its principal office 4121
Washington Roid, McMurray. Pennsylvania 15317 (hercinafer called “Owner™), and Raileorp, Inc. (hereinafter called “Contractor) having 3 mailing
adress of) 1558 North Bailcy Road, North Jacksog, Ohio, 44451 (330) 538-2261 .

fur the provision of labor und materials required for certain construction or cepairs described as dilows:
Beseription of Work; (hercinafier collcetively calied the “Work™)
Rchabititate 2300 of Railread Track per Railcorp, Inc. Proposal Number {1-98-R156

Weseription of Premises: (hercinalter called the “Property™)
84 LUMBER COMPANY
1120 Lima Avenuc, Findlay, Ohio, 45340

THE PARTIES AGREE AS FOLLOWS

1. Warraaty. :

The Cantractor wamrants te the Owner that the performance of the Work will be of good quality, free from fault and defects, The Comractor hersy grants lo
Owner wn uncanditional guacantee of performance ot Contractor’s obligations hersunder, and if, within one year from the date of completion of the Wurk,
any of the Wark is found 1o be defective, the Contractor shall correst it promptly upon receipt of Owner’s written notice 10 do so. Correction of such
<onditions, whether discovered before or alter completion of the Work, shall be made at the sale cast of the Contractor, including the cost of unegvering and
replucing all materials and wock furnished of performed by others and damaged by such remaval or correction. If the Contractor defaults in the obligations
hereunder, the Owner may, without prejudice to any other remedics it may have, maks pood such conditions and charge the cost of correction to the
Contvactyr as an oflice; if prymeats then or thereafler due are insufficient to cover corrective costs, the Contractor shall promply pay the difference (o the
Owner upon demand, (ogether with interest thereon at the rate of 18 % per annum or the highest rate permitied by law, whichever is lower (the “Default
Raie™). The Contractor shall pay alf of Owner's attomey s {ees in collceting such sums due.

2, Owner's Duties

L The Owner shall pay the C foe the perfc of the Work, the contract price.subject 10 the adjustments herein provided. as sct forth on the
following schedule:
‘Total Fixed Crice: $46.588.00 Payment Schedule: (30} Thirty Days Upon Completion

b, The Contractor warrants that title to all Work covered by an application for payment, whether incorperated in the Work or not, will puxs 10 Owner
upon reecipt of such payments by the Contractor, (ree and clear of all liens, claims, security interest or other | and the C agrees o
incdemnily and hold the Owner harmless from any and all damages. costs, expenses and agtamney fees which the Owner may suffer or incur as a result of any
lien, claim, sscurity interest o ather encumbrance asserted against the Owner or the Property under construction,

¢ 'The Owner nRy degling 1o spprove an application for a progress payment and mxy withhold any part therzof to the extent necessary reasonubly to
pratect the Qwner if tve Owner d incs that any condition of the Contract remaing unfulfilled or is violatey by the Contractor including subsequently
disgovered evidence of prior conduct or negleet by the Contractor in the performance of the Work 2nd compliance with terms of this Cantract, Examples of
causc for withholding puyments include. but are not limited to: defective Work not remedied, third party claims filed or reasonable indications of prubable
iilings. lailure of C to pay sut actoes for labor, materials or equipment or to withhiold lawful deductions, reasonable doubt that the Work can be
completed fur the unpaid balance of tie Contract price of within the time for performtance. damage to another Contractor ae third pacty, and unsatisfictory
prosgeution ol the Wark by the Contractor or subcontrscior,

3. Liquidated Dnmages.

Contractor covenants and agrees that it will complete the Work within 25 working days of the date of commencement specified in the Notice to Comatence.
I Contractur hus not completed Lhe Work by such date, Owner shall be entitled to liquidated damages in the amount of $100 per day for cach doy beyond
the scheduled completion date until the Work is completed to Owner's satisfaction. Such liquidated damages will be deducted by Owner from any payment
due cantructor, o if no payment is duc or such payment is less than the liquidated d: Ci shall i diately pay to Owncr such nmount topether
willy interest thereon ot the Default Rate. Owner and Coatractor agree that Owner's damages resulting from Contractors breach of this parngraph will be
difficult to detennine within a blc puriod of time, therefore liquidated damages os specified above is an appropriste methed for calculating Owner's
danuiges,

4, Basic Obligations.
The Cantructor shall provide and pay for all labor, incidental materjals, construction equipment, tools, machinery. local ransportation and other facilitics and
services necessary for the proper execution and completion of the Work in a safe and workmanlike manner,

Tlw Contractor wareants that it has performed all such investigations of site ditions and other matters that are or may be pertinent to the perfonnance of
the Work as the Contractor has dexmed appropriate in its own interest, and that, williout regard to the sufficieney of such iavestigations, Contraciar hercby
undertakes ol risks of incrensed costs. difficuity or impossibility of performance caused by such conditions, whether known or unknown w0 Qwrers.
Conteactor further warcants that the amount payable to C has been blished with this provision in mind, and that is adequate, in Contractor's
estimution, (g cover any and all icipaied or undi red site or other conditions affecting the Work.

S, Adminjstratioa. .

a. The Contractor shajl lake all reasonable precautions for the safety of. and shall provide all ble p ion 10 prevent d: injury ot logs 10:
(1) alt canployecs of the C or any sub actar and all other persons who may be atfected thereby: (2) all the Work and all materials and cquipiment
to he incorporated Urercin, whether in storage on or off the site, under the care, custody or control of the Contractor or any of his subeuntructors; ond (3)
other property at the site or adjacent thereto. including irees, shrubs, lawns, walks, pavements, roadways. structurcs and utilitics not deslgnated for removal,
relocation of replacement in the course of eonstruction.

b. The Contractor shail comply with all applicsble laws, ordinances, rulcs, cegulations and lawful orders of any public authority haviag jurisdiction far
ihe safcty of persans or property or 1o prolect them from damage, injury or loss. He shall erect and maintain, as required by existi ditions and progs
of the Work. all ceasonable safeguards for safety and prowection. including posting danger sign? and ather ings against h ds, pr Igating safety
regulations and notifying ownurs and users of sdjacent utilitiecs.  When the use or storsge of explasives or other b fals or i is

1
necessary for the exceution of the Work, the Contracior shall exercise the utinost care and shall carry on such octivities under the supervision of properly
qualified persennci.

6. Tndemnilicution.

a. In performance of the Work. the C agrees 1o indemnily, protect, save hanmlcss and defend the Owncr, its agents and employces (rom and
againat sl loss, cost damage and expense. including costs end atomey s fees and all claims and dermands thereof, whether with or without merit. far damages
becuusc ol houily injury, sickness, disease or death at any time resulting therefrom sustained by any person or pers including employees af the Contractor
or an of damagc to property including the lozs of use thereol, resulting from. arising out of or caused In whole or in part by any negligeat act or

ion of the Contracwr, any sub anyone divecily or indirectly employed by any of them or anyone for whuye acts any of them may be linble,
regardless of whether or not it is caused in pan by a panty indernified hereunder.

b, In any and all chims against the Owner, or any of its agents or cmployees by any cmplayee of the C a sub tor, anyonc dircctly or
indircetly emplayed by any of tiem or anyonc for whose acts any of them may be liable, the indemnification obligation under this provision shall nof be
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limited in any way by any limitation on the,  unt or type of damag p or benefits ¢ le by or for the C ar any sub under !
workmen's sompensatians octs, disability benefit acts or other smployee bencfits acts. The Comtractor for itself, its heirs, successors and assigns, hereby

expreszly agrees to waiver any provision of the Workmen's Compensation Laws of any state whercby Contractar could preclude its joinder as on additional :
defendant or avoid liability for damag ibution or indemnily in any action of law, or atherwise where C. ’s employec or cmployees. heirs, .
assigns. or anyone otherwise entitled to receive domages by renson of injury or death brings an action at law against the Owner, :

¢. Itis the intent of this provision 10 absolve and protect the Owaer. its agents and cmployees from aaty and all liability and logs resulting from of arising !
out ol operations ol' Work performed by the Contractor. its agents, employees, any subcontractor, anyonc dircetly or indirently employed by any of them oe [
anyonc for whose acts uny of them may be liable and the Owner, its agents and employces, and either caused (i) solely by the Owner, its agents employocs ur
uthers, except where probibited by law: (ii) solely by the Contractor, its agents, employees of others or (iii) jointly by the Comractor. its agents, employees ae
others and the Owner. its ugents, employecs or others.

7. Contractor’s Dutics,
The Coniractar shall supervise and direct the work, using his best will and ontcation. He shall be solely responsible for all construction means, methods,
chniq q and procedures and for coordinating all postions of the Wark under this Contact. The C shall be responsible 1o the Qwner
for the gcts and amissiong of all his employces and all sub their agents and employees, and al} other persong performing any of the Wark under o
contruct with the Contractor. The Contmctor shall comply with all laws, ordinances, rules, regulations and orders of any public authority bearing on the i
performance of the Work,

§. Removal of Debris, .

The Contractor at all times, shall keep the premises free from accumulation of wasie materials or rubbish caused by his operations, A the completion af the
Wark. he shall remove all hix waste matcrials and rubbish from and about the Property a5 weil g3 all his tools, construction equipment, machinery, and shall
larve the Work “broom clean™ or its cquivalent, except as otherwise specificd. 1f the Conructor fils to clean up, the Owner may do so and the cast thereof
shall be chasged 10 the Contractor, If a disputc arises the scp as 10 their responsibility for cleaning up as required herein, the Owner
way cleon up and charge the cost thersof to the several contractors, as it shall delermine to be just. . ’

9. Insurance.

Contractor shull provide workmen's compensaticn inssrance covering its emplayces, of sdeg ployer’s liobility i in required o tulfil
the terms of this Coniract and as provided by law, Contractor shall also provide public genernl lisbility insurance with limits not less than $1.000,000 in the
aggregule covering personal injury, badily injury, death or property damage suffercd by anyone other than employees of Contractor during the Course of and
an the site af the operations covered by this Contract, and shall furish Owner with a certificate of the insurance company issuing such insurance policics
which centified that the Contractor has the required coverages in force at all relcvant times. Such certificate sholl name The Magerko Corporion as an
additianally insured party and shall state that such insurance policy may not be canceled without 30 days notice to the Owner.

10. Waiver of Liens.
I permissible under lncal law, Contractor hereby waives all of its now existing or future right or rights to flic a lien upon the Property for any work or

malerial licd by C; or any ar materialmen engaged by Contractor. Upon cach pay by Owner, C will exceute an
uneonditional refease of liens, in a fasm approved by Owner, releasing all of Contractar's rights to file a lien against Owner or the Propery.

11, Termination of Conlract.

Qwner shall @t any time have the right Lo terminate this Congract and its obligations hereunder, if in Owner's sole judgment, Contractor has not performed its
ubligations hiercunder within the 1me period specified in this Congact and in 3 manncr and of 3 quality aceeplable to Owner. Upon such termination. Owner
shall have no further liability to Contractor (or any additional work or malerials. Contractor shall immediately leave the Property upwn such tcrmination snd
remove all al'its toals, debris und equip Upon such termination, the C: s warranty sez forth in paragroph one shall automaticatly commence and
remain in full force and efleet for the one-year period following the date of lerminatioq.

12. Changre Orders.

The C shall not work on any change orders er sther modifications to the plans and specification without the prior written consent of
Owner in cach instance. 11 Owner requests a change in the scope of tic Work (an “Exta™) it shall request such change In writing to Contractor, Within $
days after such request. Contractar shall submit to Owner ils written fixed prics bid for such Extra. If Owner appraves such bid, Contractor may begin work
on such Extra. Contractor acknowledges ond agrecs that all Extras must be approved in writing by Qwner prior to the commencement of Work, No verbal
instruction, authorizatians or ditections given by Owner or any of its employees, agents. or 1 shall be binding upon Owner. Contractor
must rely exclusively on Qwner's wrilten authorization to proceed with any Extra,

B

CONTRACTOR HEREBY ACKNOWLEDGES THAT IT HAS READ AND UNDERSTANDS THIS PARAGRAPH 12 AS EVIDENCED DY ITS

INTTIALS. E—gl<

(Iniual here)
IN WITNESS WHEREQF, the undersigned partics have hereunto set their hands the day and year first above-written.

OWNER: CONTRACTOR:

Larl coky , Zoue.

Neme of Company or Individual

By: By: g“”"{ /Z' W
Tite: Title: _éML_M/INﬂ/ﬂFR

DIRECTOR OF CONSTRUCTION AND DEVELOPMENT n
PriniName: Lo wREC L. Kenn Py

Federai Tax 1D SF = /5 & -ééZg’

THE MAGERKO CORPORATION
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=NIS M90S
SOUTHERN

Narfelk Seuthern Corporation Gerald A, Leimbach

Industrial Developmem Ocpaniment Industial Davetopmant Manager
100 E. Gampus View Bivd. 614 4334913
Suite 180 ‘
Columbus. Chio 43285
614 438-6333 FAX October 30, 1998
Via Feg;jp_:llc

Mr. Russ Kathrein, Vice-President=Dev,
84 Lumber Company (Development Corp
P. O. Box 3484 .
Eighty-four, Pennsylvania 15330

Dear Mr. Kathrein:

This has reference to conversations with Jim Zaunick of 84 Lumber, Duane Kuzak of Raven
Logistics, and Jack Amett of Ohio Track regarding ¥4 Lumber’s interest in a parcel of Jand in Findlay,
Ohia, adjacent to our siding that served Great Lakes Sugar.

On Thussday, October 22, I and other Norfolk Southem persanncl met with Duane §(uzak and
Jack Amett to discuss the praject. Our mesting Iad to the foilowing: !

1. Norfolk Southern would own and maintain the track from the P.S.(peint-of-switch) to
the existing derail. :

2. Norfolk Sozthern would sell to §4 Lumber approximatcly 2800 feet of track from the
derail to a point at approximately where the overhead power lines cross \he track. Sale
price for the track, $5500.

3. 84 Lumber would be responsible for rehabilitating the purchased track, subject o our
approval and futsre maintenance. As information, our Division Engineer recommends
inslling heavier rail; however, this is niot mandatory.

4. 84 Lumber would sign our standard operating and mainienance agrecment(Siding
agreement) prior to the commencement of service over the wrack. A sample copy will
be furnished for your review.

Please Jet me know if you will proceed with the project on the sbove basis and 1 will fumish 2
more formal agreement. If you have any questions, call me.

Sincercly, .

P v m
2, //. .
5/‘{%‘&% et

Industrial Development Manager

GAl/sds
Attachment

ce: Duanc Kuzak
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RAILCORP, INC.

1550 North Bailey Road
North Jackson, Ohio 44451
Phone: (330) 538-2261
Toll Free: (800) 788-2264
Fax: (330) 538-2223

RAILCORPE, INC:

TRACK CONSTRUCTION « ENGINEERING « MAINTENANCE

fax transmittal

to: Steve Thompson
84 Lumber Company

fax # 724-942-0730
from: Ed Kennedy
date: March 16, 1999
subject: Norfolk Southem Approval

pages: Thisispagelof 2 page(s)

Notes;

I¥ YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL (800) 788-2264.
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SERN

- | o=
RAILCORE INC.

1550 North Bailey Road
North jacksory Ohio 44451
Phone: (330) 538-2261
Tol} Free: (800) 78822564
Fax: (330) 538-2223

TRACK CONSIRUCTION = ENGINEERING = MAINTENANCE

January 29, 1999 INVOICE NO

99-042
84 Lumber Company 983156

a121 Washington Rd.
McMurray, Pennsylvania 15317

Attn: . Mr. Steptien Thompson
Purchasing Agent

Ret  Railroad Track Work, 84 Lum_bér ‘Co..Findlay, Ohio Facility - Job # 8764
Gentlemen:

Please accept this as our invoice for the following railroad track work performed:

ey 1.  Rehabilitate Approximately 2,300' of Railroad
_ A Replaced 1,032 crossties with good relay 6" x 8" x 8’ x 6" crossties, furnishing new
_’,‘.—3}’ track spikes.
6§ B. Performed the remainder of our work per our proposal # 11-98-R156
AMOUNT REQUESTED THIS INVOICE ....... Ceeecraatesaereann $44,072.00

Terms: Net 30 Days
We wish to thank you for allowing us the opportunity of warking with your cornpany on this project,

Very Truly Yours,
RAILCORP, INC.

Shnd [Am&a,

Edward Xennedy

ERK/cic

02/05/99 10:04  TXYRX NO.9051 P.003 |
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FINAL WAIVER OF LIENS

\i .

STATE OF: ( I g )
ISS

COUNTY OF: M o l’"& TN 4TS )

TO WHOM IT MAY CONCERN:

. ‘
WHEREAS the undersigned has been employed by '2‘\“'{ Lymbir Covv‘. D an \,)

To fumish roulrvad tvack worK
For the premiscs known as___ /120 [, ma Avinve
- Of which e MagerkKo Corparahen : is the awner,
The undersigned. [6r and in consideration of fne ¥y - four FNoesand 2ian? avodetd bwes ty c e
(5_H4.522. 0 ) Dollars, and other valuablc consideration, the receipt wher@of is hereby
acknowledged, do(es) hereby waive and release any and all lien or claim of, or right to, lien, under the
statutes of the State of _ Qb6 , relating 10 mechanics’ liens, with respect to and on said above-

described premises, and the improvements thereon, and on the materials, fixtures, apparatus, or machinery
furnished. and on the mongys, lunds, or other considerativa duc or to become due from the owner, on
account of labor services, materials, (ixtures, appsratus or machinery {umished fo this date by the
undersigned for the above-described premises.

Signed this day of A9
Witness: . Signature:_
Subscribed and swaorn o befure me this . _dayof , 19

NOTE: All waivers must be for the full amount paid. 1f waiver is for a corporation, corporate nani¢ should
be used. corporate seal alTixed and title ol sllicer signing waiver should be set forth; 1 waiver is for a
Partnership, the partnership naine should-be used, partacr should sign and designate himself as purtner.

¥ WG AFF
| ..(CONj RACTOR’S AFFIDAVIT AN Day /c

The undersigned, being duly sworn, depdses and says that s/he is ety (name)
of Ralcors Ting (company) wha is the contractor
For the reulmad  Frack  ecen arruetan (work) at

120 Lipa _Averve  Eindlasn. Onio : (Construction site) owned by
84 LUMBER COMPANY: that the total amaunt of the comtract, including extras, is $ 44 §772. 00
on which s/hc has received payment of 824, £17 D0 ___prior to this payment; that all waivers of

lien provided by the contractor are true, correct and genuine and delivered unconditionally and that there is
no claim either lcgal or equitable to defeat the validity of said waivers; that the following are the names of
all parties who have furnished malerial or labor, or both , for said work and all parties having contracts or
subcontracts for specific portions of said wark or for material entering into the construction thereof and the
amount due or ta became duc to cach, and thal the items mentioned include all labor and material required
to complete said work according to plaus and specifications: :

Work Contract Amount This Balance
Name Performed Price Paid Payment Due
?\;«_i legr . Tnc Track 4225 3 oriev - 10. 750 0D
Nathooss! Lo SRy /275814
WD T Sodtes T.94%0 . 0D
Kovnloho X fornocaon 13020

That there are no other contracts for said work outstanding, and that there is nothing due or to become due
to any person for material, laber ur other work of any kind done or 10 be done upon or in connection with
said work other than as above stated.

Signed this,__.2 379 dayof [Marah S .19 98
Witnessi_J6f 2oz filiocmeaea . Signature [ g f LS
Subscribedand swom to beforeme trls._ 3 3 »rd _cdayof _ Wrapch '~ 19 9 G
H’z N )ﬁ/l_lw/«q

4

V. 1ot

FIEENEHIZNTTIRG, Neiary vucie
Qtata Af Nhia
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FINAL WAIVER OF LIENS

statEor___(Ohio '_))ss
COUNTY OF: M&Lhomnﬁ )
TO WHOM IT MAY CONCERN:
WHEREAS the undersigned has been employed by 8"‘[ Lumbtr COMP &ﬁ\\g
To furnish voulmpad drack Awor\(

the premaises knownas__ [120 Li.ma, Avenue )
I(:Jut‘rwl':gic};x a conen is the owner.

The undersigned, %r and ia consideration of - foue waand gight ndetdl brsnty w0
(s__44,8722.5p ) Dollars, and ather valuable consii_mnon, the receipt whﬁgu hereby
acknowledged, do(es) herebry walve and release any and all lien or c'lmm ui", or right to, lien, under the
statutes of the State of __Ohin , relating to mechanics’ lle'ns, with respect to and on said apove-
described premises, and the improvements therean, and on the materials, fixtures, apparatus, of machinery
fumnished, and on the moneys, funds, or other consideration due orto becqme due frt_rm the owner, on
account of labor gsrvices, materials, fixtures, apparatws or machinery furnished to this date by the
undersigned for the above-described premiges.

Signed this day of . , 19
Witness: . Signature:
Subscribed and swom to before me this s dayof , 19

NOTE: All waivers must be for the full amount paid. \f waiver is for a corporation, corporate name should
be used, corporate seal affixed and title of ofTicer Signing waiver sl}ould be set forth; If waiver is fora
Parmership, the partnership name should-be used, partner should sign and designate himse!f as partner.

y .A TOR'S AFFIDAVIT
CONTRAC - pan Doy /e

The undersigned, being duly sworn, depdses and says that s/he is Ec*‘wurd—f!ﬂntd& ] (name)
af__- Ra;\corn Lo, (company) wbo is the contractor
For the raalmad  track  conarvetion (work) at
120 Lime Aveove  Eindiay ohi o - (Construction site) owned by
84 LUMBER COMPANY; that the total amount of the contract, including extres, {s$ 44 §722.00
on which s/he has received paymentof $2H, 077,00 prior to Lhis payment; that alf waivers of
lien provided by the contractor are true, correct and genuine and delivered unconditionally and that there is
na claim cither Jegal or equitable to defeat the validity of said waivers; that the following are the names of
all parties who have fumished material or labor, ot both , for said work and all parties having contracts or
subcantracts foc specific portions of said work or for material entering into the construction thereof and the
amount due or lo become due to each, and that the items mentioned include all labor and material required
to complete said work sccording to plans and specifications: '

Work Contract Amaunt This Balance
Name Performed Price Paid Payment Duc
_&,g leorp Tne  Track H4R22.5p 34 072.00 - 19,750.00
Natoaal Lowe + Sty L2y
WD Ti¢ Sades .0p0.0D
Kovalghak Corpomation 150,00

That there are no other contracts fur said work oulstanding, and that there is nothing due or to become due
to any person for material, labor or other work of any kind dene or to be done upon or in connection with
said work other than as §bovc stated.

Signed this, .3 3 * dayof March S 1598
Wimess:%dg Z&M% . Signature 5 kg gé‘t‘ Qéé E

Subscribef and sworn 10 before me 234 dayof 2r-<A ,19 0 @

JOEN NN NN, Gy Pl

' Sute of OMo
) Moy Coraiactt Uspives Fob, 26, 2002
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RAILCORP, INC

1550 North Bailey Road
North Jackson, Ohio 44451
Phone: (330) $38-2261
Toll Free: (800) 788-2264
Fax (330) 538-2223

RAILCORP, INC.

TRACK CONSTRUCTION » ENGINEERING « MAINTENANCE

fax transmittal

to: Steve Thompson
84 Lumber Company

fax #: (724) 228-2630
from: Dan Doyle
date: March 23, 1999
subject: Waiver of Liens
pages: This is page 1 of _g__ page(s)

Notes:

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL (800) 788-2264.
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5 0 RAILCORE INC,
= If ET);, 1550 North Bailey Road
3 3 iR North Jackson, Ohio 44451
< R e Phone: (330) 538-2261
= Toll Free: (800) 788-2264
s Fax: (330) 538-2223
| TRACK CONSTRUCTION + ENGINEERING « MAINTENANCE
T .
December 1, 1998 PROPOSAL NUMBER
11-98-R156
84 Lumber Company

4121 Washington Road

McMurray, PA 15317 Ref. Railroad Track Rehabilitation, 84 Lumber

Facility, Findlay, OH

Attn: Mr. Russ Kathrein
Vice President of Development

|Base Bid: $46,588.00 ]

Dear Mr. Kathrein:
Thank you for inviting Railcorp, Inc. to bid on this project. We are pleased to offer the following proposal:

I. Rehabilitate Approximately 2,300' of Railroad Track

Replace 1,100 defective crossties with good relay 6" x 8"x 8' x 6" crossties, furnishing new track spikes.
Check track gauge from the existing derail to the track’s end. Re-gauge where necessary.

Tighten loose track bolts and replace 200 defective bolts with new track bolts with lock washers.
Furnish and install 350 net tons of new ballast.

Raise, machine power tamp and dress to the proper profile.

Furnish and install one each set of relay wheel stops at the track’s termination point,

Mmoo wy

Total CostItem I ................... B eeenecsetesiarettaet et et araaantan ... $46,588.00

Notes:
: Defective rail will be replaced with existing excess rail on site.

All defective crossties will be stacked neatly on site.

In the event that you wish to have the old crossties hauled off site, add $5,700.00.

Our price also includes removing dirt from one 40' road crossing.

Deduct $37.00 for each crosstie that is not furnished and installed.

Workmanship is guaranteed for one year from date of track acceptance.

Railcorp, Inc. would not be responsible for broken rails caused by normal wear and tear.

N A e N
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! RAILCORP INC.

1550 North Bailey Road
4 North Jackson, Ohio 44451
Phone: (330) 538-2261
Toll Free: (80Q) 788-2264
Fax: (330) 538-2223

TRACK CONSTRUCTION ~ ENGINEERING ¢ MAINTENANCE

P

RAILCORE IN(C.

February 5, 1999 ' PROPOSAL NUMBER

02-99-R028

84 Lumber Company -

4121 Washington Road " Ref 34 Lumber Co. Findlay,Ohio Fecility

McMurray, Pa 15317

Attn: Mr. Steve Hobba
Project Manager

rgase Bid: As Listed J

Gentlemen:

Please consider this as our proposal for additional railroad track work:

L. Gauge Rods - 25 Each ' A
A. N & S Carporatien has requested 25 gauge rods be installed on the track. %7%2
Total CostTtem L. ... ..o Stoe

I1. Ties For Unioading Dock

A Furnish and install 28 Relay crossties. #’ / wg—d—
B. Drill 60 holes and make necessary cuts. | O
C. Furnish asd install 30 nuts and washers. + M AT
ERA
Total Costltem X .. .. ... . ... .. . S2-700.00
Total Cost Items I & IT ............... . et eretae e ettt ettt a e $ 3,.800.00

We \visl"x to thank you for allowing us the opportunity of submitting our proposal on this project and hope that it
meets with your approval. If you have any questions, please contact me at ( 800) 788-2264.

Very Truly Yours,
RAILCORP, INC.

Edward Kennedy
Project Manager

02/05/99 10:04 TX/RX NO.9051 P.002 |
e ———— y
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