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Re: STB Finance Docket No. 34415, Ohio Department of Transportation -
Petition for Declaratory Order - Status of Track at Findlay, Hancock County, OH
- Norfolk Southern Railway Company's Motion to Hold Proceeding'in Abeyance
and Initial Response to Petition for Declaratory Order

Dear Mr. Williams:

Enclosed please find the original and ten copies of Norfolk Southern Railway
Company’s preliminary response and request to hold this proceeding in abeyance
pending the outcome of settlement negotiations between the Ohio Department of
Transportation and NSR that could render the controversy that was the subject of ODOT's
petition moot. Please verify the filing of this pleading by stamping and returning the copy of
this letter in the enclosed self-addressed, stamped envelope. Thank you.

Very truly yours,

\ — & Bt/

James R. Paschall

ccwlencl: .

Mr. Michael L. Stokes Mr. Fritz R. Kahn

Senior Assistant Attorney General Eighth Floor

Office of the Attorney General 1920 N Street, NW.
One Seagate (#2150) Washington, D.C. 20036

Toledo, OH 43604-1551

Mr. Roger L. Miller ’ Mr. T. W. Ambler
Betts, Miller & Russo

101 West Sandusky Street

Findlay, OH 45840

Operating Subsidiary: Norfolk Southern Railway Company
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- Petition for Declaratory Order - Ji
Status of Track at Findlay, Hancock County, OH

Norfolk Southern Railway Gompany's
Motion to Hold Proceeding in Abeyance and
Response to Petition for Declaratory Order
"Filed by the Ohio Department of Transportation

i
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Norfolk Southern Railway Company (NSR) hereby moves that the Boar§d hold the

subject pfbéee'ding in abeyance for 60 days, unless the parties hotify the Boa‘fé‘d that more -
-time ‘is’ required, to- permit possible settlerﬁent of the matter in 'céntrovéljsy ihrcﬁugh N
negotiations proposed to petitioner, the Ohio Depanment ofTransportation.(O-DOTj' on
A Monday, November 3, 2003 by NSR's local counsel. If ODQT and NSR can ;éeftle the |
matterin controv‘ersyﬁ between them, this proceeding can be dismissed és mo«j)t. Although
NSR summarizes its position in response to the p‘etition‘ below, NSR requests ‘that the |
'Board not issue a deé.isi_on on the merits unless the parties cannot settle the c%)htm\iersy‘
that exists between them. As the attached letter from dDOT's,couns'eI ’indicat‘%s, ODOT
will support a two-week postponement of this proceeding in order to explore possible

settlement of the controversy. We do not believe that is sufficient time tovnegtj)tiatena

settlerﬁent of this matter, but it may be possible. ODOT may wish to see some progress in
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BEFORE THE

STB Finance Docket No..34415

Ohio Department of Transportation.
- Petition for Declaratory Order - Hagy
Status of Track at Findlay, Hancock County, OH T

Norfolk Southern Railway Company's
Motion to Hold Proceeding in Abeyance and
Response to Petition for Declaratory Order
Filed by the Ohio Department of Transportation

Norfolk Southern Railway Company (NSR) hereby moves tliiat the Boaid ‘hold the
subject proceeding in abeyance for 60 days, unless the parties notify the Boaj‘rd that more
time is required, to permit pdssible settlement of the matter in ‘coniroverey ythrni)ugh
negotiations proposed to petitioner, the Ohio Department of Transportation‘((?VDOVT)”on
Monday, November 3, 2003 by NSR's local counsel. If ODOT and NSR can settle the ‘
matter in controversy between them, this proceeding can be dismissed "as mdot.i Aithough
NSR summarizes its positidn in response to the s“petition below, NSR red‘uestsi thét the
Board not issue a decision on the merits unless the parties cannot settle ihe dontrox)ersy
that exists between them. As the attached letter frdm ODOT's counsel indica:tes, oDOoT
will support a»two—wveek pdstponement of this proceeding in order to explore p‘dssibl\e“

: _ !
- settlement of the controversy. We do not believe that is sufficient time to negotiate a

settlement of this métter, but it may be possible. ODOT may wish to see so'n(ie progress in



order to support a longer postponement. While NSR understands thét position, it Will likely
require the Board to issue a further decision holding the matter in abeyance if the parties '
cah report that progress toward a settlement is being made. Thus, a lon}ger period of
abeyance would be more convenient. |

BACKGROUND

ODOT's October 17, 2003 petitioh'for declaratory order, with certificate showing
service on NSR k;y next day air on Friday, October 17, 2003, resuﬁted frbm a cburt referral-
" in a case instituted by ODOT's complaint to quiet title and for declaratory judgment in the
Court of Common Pleas of Hancock County, Ohio ("State Court"), against Michigan Sugar
Company, Jim Hickerson individually énd d/b/a Hickeyrson Excavating, Pierce Hardy
Limited Partnership"an,d Northérﬁ Ohio Sugar Company." This complaint, however,

effectively amounts to an attempt by ODOT to have the State Court find that the subject

track has been de facto abandoned by NSR or that NSR should cede its right to continue
‘to operate over the track through what amounts to an adverse abandonment finding,
‘presumébly permitting subsequent condemnation of the property interests or of NSR's
rights to use the pfoperty as a spur track, by ODOT through the State Court proceeding.

. ODOT wishes to reconstrugt a' highway bridge ofliginally biaced 6ver the subject
property under a 1956 highway easement and agreement with th’e fee owner. The property

under the highway bridge includes an NSR spur track on an easement granted to NSR's

‘ 'In the Court of Cornmon Pleas, Hancock County, Ohio, Case No. 2002-CV-472,
Gordon Proctor, Director, Ohio Department of Transportation v. Michigan Sugar.
Company, et al., filed October 29, 2002, summons dated November 1, 2002. '
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predecessor by Michigan Sugar's predecessor. The 1956 'agreement (ecogni;ed the
exiétence Qf the railroad easerhent and track under the bridge and promised fo prbtect it.
To save chts.ih impfoving the sight lines approaching the highway bridge, OD’OT‘how
wi"s‘;‘hes";b‘lower the bridge. The proposed change in the bridge's elevation would not allow
,(s"ufficien‘t clearance for rail traffic on the spur track underneath fhe bridge. ODOT brought
thev‘abtio’n to quiet title because one or more defendants, inéluding NSR, rhay‘claim the
rig,ht to resurﬁ'e use of the rail spur, over which no traffic has moved for several years, or
may claim a right otherwise inconsistent with the planned perect.

ODOT blaifns that the track is a spbur or excepted track that NSR has abandoned -
or at least that the State Court should be able to decide that NSR has abandqrieq as a
predicate to deciding the issues presented in ODOT's complaint. 1If NSR wer% to-have
,abandoned, the track, or can be held by the Court-either to have done so or td%'be required |
‘td do so, ODOT‘cquId prevent NSR's further usé (;f the track and to the extengt necessary
could bring‘a condemnation action against NSR's interest in the property, Witﬁdﬁt federal
pre-emption of State Court jurisdiction by the Board's jurisdiction under Subtit%le v of Tyi‘tie,,
49 of the Unite‘d States Code (the Interstate Commerce Commiésion Terminafﬁian Actor
"ICCTA"). |

NS‘R asserts that it has not abandoned the spur or the right to resume }éil service
over it. NSR further ask‘ser'ts that the State Court is without jurisdiction either tip ir,equire NSR
to abandon the track or to determine that NSR has abandoned the track. Thét jurisdiction
lies with the Board, éven thqugh the Board's authority to exercise it has-been

circumscribed by the provisions of 49 U.S.C. 10906. Furthermore, the Board's exclusive
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jurisdiction over line and track abandonments:cannot be circumvented by a claim that the

State Court can decide whether an abandonment of the spur which both NSé and the

‘ property owner deny has occurred can be found to have occurredl asa de facto matter

t

through contract |nterpretat|on or Iack of maintenance or use. Smce the Boartd is

precluded from exercnsmg its junsdrctlon over the abandonment of excepted traclks such
as spur tracks, the Board must frnd, as it has previously stated, that Congress_ clearly has

left the decision whether to abandon excepted tracks such as spur tracks to thediscretion '

of the railroad.

" MOTION TO HOLD PROCEEDING IN ABEYANCE

Upon consid‘eration of the subject petition, NSR-h‘as re-evaluated the extent of its

: obhgatrons under relevant agreements its likely future need to. prowde serwce over the
segment of track in controversy at its current location and whether a settlement mlght be

‘reached that would allow ODOT to“achueve its objective k_and NSR to protect lts interests.

Thus, NSR has proposed that ODOT and NSR negotiate to try to settle the matter in

controversy. NSR believes that a settlement can be made, or that the‘existeniCe of an
. i

.impasse will be obvious, within a reasonable period of time although perha‘ps notas

quickly as the two-week period that ODOT has agreed to support in the attached Ietter
In order to render the controversy set forth in the petition moot to relleve the Board

to review the somewhat compllcated facts and to decide the issues presented by the :

petition, to relleve the partles of the contlnued -delays and costs of litigation and to relieve

:
NS‘R of having to-further mvestlgate or to file further responses that may not be reqwred_, ¥

NSR moves that the Board hold the proceeding in abeyance for 60 days to allow the
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parties to attempt to,{\_}rt'egotiate a settlement ofthe matters in controversy. If the Beard
ideterrhines‘ that a sherter postponement should be ordered, NSR requests that tlhe__Bbard )
“hold out the poss'i“bility of a further period of abeyance if the parties repert that p‘rogress
toward a settlemeht is being ma(te. If no settlement hasbeen reached V\r:i‘thin‘jtso days ora |
reasonable"‘time the parties can report whether further negotiations appear tgfbe

worthwhlle and a further postponement of the consideration of this matter shouldl be.

t
t
b

requu'ed or whether the Board should proceed to decide the issues presented in the
petltlon Otherwise, the Board s consideration of the merits of a petltlon that may become
: moot would be an unproductlve use of the Board's time and effort.

| ‘RESPONSE TO ODOT'S PETITION

" Most of ODOT's filing addresses issues or c;ites precedeht,not germane or relevant .
‘te answering the questions presented by this case. ODOT's pleading might he _
t‘l_ta‘ppropriate cor relevant in an adverse abandonment case or if the theory that a rail line, or
any treek under Board jurisdiction, could be abandoned de facfo through non—iuse,' lack of
maintehenee or some other factor, were valid. HoWever, neither the Board ner the State
Court has the authority or jurisdiction, respectively, to conduct an adverse, abandonment
proCeedihg cohqerning this track nor to determine that a de facto abandonmeht of the
track either has occurred or is legally permissible. The relevant law and precedent is to the
|
~ contrary. Indeed, the Board's exclusive and plenary Jurlsdlctlon over rallroad hne or track
abandonments under ICCTA pre-empts any State Court Junsdlctlon that would result in the

forced abandonment of the track at issue or the condemnation of the railroad' s interest i in’

that track or its use and operation.



The relevant legal precedent does not support ODOT's'argument that the‘ track y
seg’ment at issue has been, oreven legally can be, subject to de facfo abandonnient. See,
STB:Docket No. AB-33 (Sob-No. 132X), Union Pacific Rai/road Company - |
Abandonment Exemption - In Rio Grande and Mineral Counties, CO seirved May 24
2000 STB Docket No. AB 547X, Roaring Fork Railroad Holdlng Authonty - ;
Abandonment Exemption - inGarﬁeld Eagle, and Pitkin Counties, CO, "'served Ma'y 21,
1999. Moreover no period of non-use of a rail line can be considered either a
dlscontmuance of service or an abandonment of that rail line or support a fmdmg of de
facto abandonment. Phillips Co. v. Southem Pac. Rail Corp., 902 F.Supp. 13‘,10 (D. Colo
1995) aff'd sub nom. Phillips Co. v. Denver and Rio Grande Western R. R Co., 97 F 3d
1375 (10th C|r 1996) The Board cannot authorlze or adwse the State Court that it could
make 2 i fndmg or determination, contrary to these abandonment pnnmplee and
precedents concerning a track that is now within the Board's jurisdiction, even“"ii the Board
~ does not have authority to exercise its jurisdiction with respect to excepted tracks under 49
u. S C 10901. et seq. because of the provrsmns of 49 U.S.C. 10906 That wouldl ’ |
undermme the very uniformity in the pre- emption of local regulation of rallroads that these
sections of the ICCTA were designed to achleve |

OoDOT argUes that the Board is "without jurisdiciion" to pass on the proposed
acquisition or abandonment of this track because of the provisions of 49 U.S.C. 10906.
However, that section of the law merely removes the Board's authority to exercise its -

_jurisdiction under Chapter 109 of Subtitle IV of Title 49 of the U.S. Code, it does not take



away the exclusive jurisdiction over the regulation of such tracks clearly granted to the
Board in 49 U.S.C. 10501 nor does it leave the States free to exercise jurisdiction over
such tracks either directly or indirectly through findings or decisions that result; in the
interference with or preclusion ef railroad business or operations or the condemnation of
their property ‘or’ope‘reting rights. In STB Finance Docket No. 34090, Union Fj:aciﬁc
Railroad Company - Petition for Declaratory Order, served NoVembef 9, 2001} the Board
stated:
in the ICC Termination Act of 1995, Pub. L. No. 104‘ 88, 109 Stat. 803
(1995), Congress broadened the express preemption provision at 49 U.S.C.
10501(b), so that both the jurisdiction of the Board over transportation py rall
carriers and the remedies provided under 49 U.S.C. 10101-11908 are exclusive
and preempt the remedies provided under Federal or state law. 49 U.S.C.

10501(b).-See City of Auburn v. STB, 154 F.3d 1025, 1029-31 (9th Cur‘ 1998)
cert. denied, 527 U. S. 1022 (1999) (City of Auburn). [*12]

See also Civil Action No. 1: 97 CV-1018- RLV Norfolk Southern Rallway Company, et al.
V. City of Austell, Gebrgia, et al., 1997 U.S. Dist. LEXIS 17236 (N.D. Ga., Aug. 19, 1997),

quoted infra.2 ;‘
.

’And see also STB Finance Docket No. 33740, The Burlington Norther:h and
Santa Fe Railway Company - Petition for Declaration or Prescription of Crossing,
Trackage, or Joint Use Rights, served May 13, 2003, where the Board stated )at pages

25-27 of the slip opinion:

"Even assuming, for purposes of argument that the KJRY track is excepted track
under section 10906, we do not lack "jurisdiction" over the track, as KJRY claims. Section
10906 simply prowdes that a Board license is not needed to construct, operate over, or
abandon excepted track. It therefore addresses the "authority" of the Board only asto
particular types of licensing actions, not the agency's general jurisdiction oven such track.
See UTU/Effingham, 183 F.3d at 612. n32 This is confirmed by 49 U.S.C. 10501(b)(2)
which expressly prowdes that our junsdlctlon over excepted track is excluswe n33

n32 Sometimes, the courts and~the agency have used the term "jurisdiction” Ibosely to
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The Board has already answered the questign presented‘by this petition in STB
Finance Docket No. 33200, Auburn and Kent, WA- f’etition for Declaratory Order -
Burlingtbn N.R.R. - Stampede Pass Line, 2 S.T.B. 330 (1997), aff'd, City of Auburn v.
STB et al., 154 F.3d 1025, 1029-31 (9th Cfr. 1998), cert. denied, 527 U.S. v1 oéz (1999) :
At sheets 11-12 of the sI’ip dpinion in the Board's 1997 decision' the Board stéted'

Under section 10501(b)(2) of ICCTA, however, we have “exclusive” le’ISdlCtIOI’l over
spur or switching tracks located entirely in one state. When sections 10906 and
10501(b)(2) are read together, it is clear that Congress intended to remove our
authority over the entry and exit of these auxiliary tracks, while still preemptmg state
jurisdiction over them, Ieavmg the construction and disposition of aux1I|ary tracks
entirely to railroad management. See Conference Report on ICCTA, e)(plalnmg that
section 10501(b)(2) was added “[in light of the exclusive Federal authority over

refer to the Board's authority under a particular provision of the statute. But disputes
involving excepted track under section 10906 are "not about whether the Board has
jurisdiction, but about under which provision of the statutes administered by the Board it
exercised jUI’lSdICtlon " UTU/Effingham, 183 F.3d at 612. As that court recently observed
"the section 10906 no-authority language means no authority, not no junsdlctlon "1d.
(emphasis in original). [*26] .

"n33 In ICCTA, Congress specifically committed jurisdiction over spur, industrial, team,
side, and switching track (even if located entirely in one state) exclusively to the Board,
carrying out its policy of federally "occupying the entire field of economic regulatuon" of the
Nation's rail transportation system. See H.R. Rep. No. 311, 104th Cong. 1st Sess 95-96
(1995): In so doing, Congress preempted other Federal or state "statutory, common law,
and administrative remedies that may have been previously available and placed
exclusive remedial authority concerning such track solely with the Board." Id. at 95.

"The section 10906 exception to our licensing authority allows carriers jregulatory
flexibility for track-incidental to their interstate common carrier service. But as we stated in
our prior decision, although there may be no Federal interest in whether a spur is
constructed or abandoned, there is a Federal interest in the actions of the owner of a spur
that block a regulated carrier from conducting interstate operations to meet |t§ common
carrier obligations. 2001 Decision at 8. We thus concluded there, and reiterate here, that
this Federal interest allows us to make [*27] section 10901(d) relief available 1o BNSF,
regardless of the status of KJRY's track."
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auxiliary tracks and facilities * * *.” H.R. Rep. No. 104-422, 104th Cong., 1st. Sess.
167 (1995). Thus, although we may not regulate the construction and disposition of
spur and switching tracks, it is equally clear that state andlocal authorities may not
regulate those activities elther [Footnotes omitted.] o W

The prmcrptes of federal pre-emption of State jurlsdlctlon over the constructron
operatron and abandonment of excepted track under the ICCTA have been recognlzed by
the Unite’é‘* States Court of Appeals for the Sixth Circuit, interpreting Ohio law,:as rrrlell ae by
the Board and other courts generally. In the Sixth Circuit case, Railread Ventures, Inc. et
al.,v. STB, 299 F.3d ‘523; 2002 U.S. App. LEXIS 15405; 2002 Fed. App. 02559P‘ (6th Cir.

‘ 2002) the Court of Appeals stated at 299 F.3d 562-563: | |

"Finally, we note that the ICCTA preempts the Ohio state statutes in questron
- to the extent that they intrude upon the jurisdiction of the STB with regard to the
regulation of rail transportation under § 10501(b). [HN34] Under the Supremacy
Clause, U.S. Const. art. 8, cl. 2, federal law preempts state or local law in various
ways: (1) express preembtion where the intent of Congress to preernpt state law is
clear and explicit; (2) field preemption where Congress' regulation of a ‘fleld is so-
pervasive or the federal interest is so dominant that an intent can be inferred for _
federal law to occupy the field exclusively; and (3) conflict preemption, \where federal:
and [***64] state law so conflict that it is impossible for a party to comply with both
' SImuItaneously, or where enforcement of state law [**106] preventsithe
“accomplishment of the full purposes and objectives of federal law. See Clpollone
v. Liggett Group, Inc., 505 U.S: 504, 516, 120 L. Ed. 2d 407, 112 S. Ct‘ 2608
[*562] (1992); Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 442 (5th Cir.
2001). "If the statute contains an express preemption clause, the task| of statutory
‘construction must in the first instance focus on the plain wordlng of the‘ clause, which
necessarily contains the best evidence of Congress' preemptlve intent." CSX
Transp. Inc. v. Easterwood, 507°U.S. 658, 664, 123 L. Ed. 2d 387, 113 S. Ct. 1732
(1993). Although there is a presumption under the Supremacy Clauserthat
Congress did not intend to preempt state law, "an assumption of nonpre-emption is-
not triggered when the State regulates in an area where there has been a history’ of
significant federal presence." United States v. Locke, 529 U.S. 89 108 146 L. Ed.
2d 69,120 S. Ct 1135 (2000).

"As set forth in 49 U.S.C. § 10501(b):
[HN35] (‘b)’The jurisdiction of the Board over--
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"(1) transportation by rail carriers, and the remedies provided in this part with
respect [**107] to rates, classifications, rules: (mcludlng car service, interchange,
and other operatlng rules), practices, routes, services; and tacnlltles of such:
carriers; and

"(2) the construction, acquisition, operation;, abandonment or dlscontmuance of
spur, industrial, team, switching, or side tracks, or facilities, even if the trac‘ks are
located, or intended to be located, entirely in one State; is exclusive. Except as
otherwise provided in thls part, ‘the remedies prowded under this part: with | respect )
to regulation of rail transportatlon are exclusive and preempt the remectles prowded
under Federal or State law. [***65] -

"49 U.S.C. § 10501(b). As explained by the Ninth Circuit in City of Aubbrn V. Un/ted
States, 154 F.3d 1025, 1030 (9th Cir. 1998): 4
"[HN36] Section 10501 of the ICCTA, which governs the STB's jurisdiction,
states the Board will have exclusive jurisdiction over "the constrlLlction,
acquisition, operation, abandonment, or discontinuance Qf"spur,}‘industrial,‘
team, switching, or side tracks, or facilities, even if the tracks are located, or
intended to be Iocated -entirely in one State." 49 U:S.C. § 10501(b)(2)
(1997). [**108] The same section states that "the remedies proy\nded under
this part with respect to regulation of rail transportation are exclusive and -
preempt the remedies prowded under Federal or State law:" 49 U.S.C. § ‘
10501 (b):(1997). . . . The section unamblguously states: "The authority of the
Board under this subchapter is exclusive." 1d. . ’

"154 F.3d at 1030 (emphasis in orlglnal) i

"In City ofAuburn the Ninth Circuit, endorsmg a "broad reading jof
Congress' preemption intent, not a narrow one," rejected the City's argiment that
Congress, through the ICCTA, only intended preemption of economic regulation of
the railroads. Finding that Congressional intent was clear and that preemption of
rail activity is a valid exercise of Congressional power under the Commerce
Clause, the Ninth Circuit affirmed the STB's finding that state and local’
environme’ntal review Ia‘ws were preempted pursuant to § 10501‘(b)(2).;

\

_ "The Fifth Circuit has also found preemption under 49U.S.C. § 10501(b) In
Friberg, 267 F.3d at 439, the Fifth Circuit ruled that suits against the rallro;ad (KCS)
for negligence [**109] were preempted by federal law under 49 U. S.C. § 10501(b).
In that case, the. plaintiffs, who operated a landscape nursery, alleged fhat they lost
business and’ ‘eventually were forced to close their business because:their [***66]
customers were required to endure long delays in getting to their nursery when the

. primary access road was blocked by waiting trains. ‘Finding that "the lan;guage of

10




the statute could not be more precrse and it is beyond [*563] peradventure that -
regulation of KCS trains operations, as well as the construction and operatlon of the
KGS side, tracks is under the exclusive jurisdiction of the STB'unless some other
provision in the ICCTA provrdes otherwise," the Fifth Crrcurt in Friberg held that: the

plaintiffs’ common claims of negligence were preempted by the ICCTA 267 F.3d at
443-44 ' ‘

"In the present case, it is manifestly clear that Congress mtended to preempt

~ the Ohio state statutes, and any claims arising therefrom, fo the extent that they
intrudé upon the STB's exclusive jurisdiction over ’"transportatron by rail carriers"
and "the construction, acquisition, operation, abandonment, or discontinuance of
spur, industrial; [**110] team, switching, or side tracks, or, facilities, even if the
tracks are located, or intended to be located, entirely in one State." 49U.8.C. §
105014(b). Alth@ugh Boardman Townshrp claims that the purpose’ ‘of the GSCSA
was to comply with the requirements of the Ohio HN37statutes, § 105d1 (b) has
preemptive effect to the extent that these state statiites conflict with federal law.
Cipollone, 505.U.8. at 516 (citing Maryland v. Loursrana 451 U.S. 725 746, 68 L.
Ed. 2d 576, 101.S. Ct. 2114 (1981)). n15

|

Several courtshave recognized the broad scob’e of the pre-emption of State
jurisdiction over railroad facilities and operations due to the Beard"s jnrisdiction under
- ICCTA. In Civili Action No. 1:97-CV-1018-RLV, Norfolk Southern Railway Company, et |
L " | al. v. City bfAuste/I, Georgia, et al., 1997 U.S. Dist. LEXIS 17236 tN-D= Ga., Aug. 1,;9; |
1‘9‘97),3 the Court etated at sheets 16-17 of the slip opinion. , k

" The local regulation, via a zoning ordinance and a land-use pennitting

3See CSX Transp., Inc. v. Georgia Public Service Com'n, 944 F. Supp. 1573, 1581
(N.D. Ga. 1996) (Georgia) ["It is difficult to imagine a broader statement of Congress'
intent to preempt state regulatory authority over railroad operations” than Congress
provided in 49 U.S.C. 10501 (b)]; Burlington N. Santa Fe Corp. v.-Anderson, 959 F. Supp.
1288, 1294-95 (D. Mont. 1997) (the preemption provisions in ICCTA show an intent to
occupy the entire field of regulatron) n10

n10 See also Georgia Pub. Serv. Comm'n v. CSX Transp. Inc;, 481 S.E.2d 799, 801 (Ga.
Ct. App. 1997); In re Burlington N.R.R., 545 N.W.2d 749, 751 (Neb. 1996).
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requirement, of the construction, development, and operation of an intermodal
facility, a facility which is operated in order to transfer containers or trailers of cargo
between trains and tractor-trailers so that the cargo.may be shipped iri interstate
commerce, certainly appears to come within "regulation of rarl transportation,”
which is explicitly preempted by section 10501(b)(2). [*17] n6 The. platn meaning
of thls 'statutory preemptlon jprovision, and the Ianguage of the entlre th support
such:a conclusion. Cf. CSX, 944 F. Supp. at 1581. "The most- nat al ‘readlng of
“section 10501(b)(2) is that:the federal'remedies provrded by the [I CTA] are'the
only remedies available as tothe regulation of rail transportatlon and that the
federal réimedies ‘are ‘exclusive of state remedies except where the [ICbTA] has.
expressly provrded otherwise."Id. : ¢

- The Board need not review the facts and interpret the contracts in this zmatter in any
deteil because neither the Board nor the State Court have the jurisdiction to use those
facts as é basis for determining either that adverse abandonment of th‘é subjeot'track
should be permitted or that a de facfo abandonment has occurred. Nonethele‘s\‘sj,‘ NSR
shall briefly poir\t out key errors in the ODOT factual presentation, argument ond
conclusions to \'ShOV\‘I that ODOT draws either ‘erroneou‘s conclusions such as tha‘t'the State :
Court has jurisdiction to declare a railroad spur track abandoned from the facts or draws |
conclusions not supported by the facts presented, even though it is also clead that those
conclusrons are not determlnatlve of the outcome of this matter under the applrcable law.

ODOT's presentatlon concerning the apparent sale of a portion of the track to 84
Lumber iﬂs neither relevant tofthe jurisdictional guestion presented nor does it euppor’t _
ODOT's COnqusionthat NSR gave up its right to serve the remainder of the track because
of any such sale or lease. In fact, the actual, final transaction, much less all of its terms, is
not described or shown by any document in the record. A close reading of 84 Lumber'

statement reveals that 84 Lumber makes no claim that NSRii is precluded from servmg the

Michigan Sugars facility over that portion of the track that NSR offered to sell to it and that
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itrehabilitated to the extent required to receive rail service to its facility. Neither 84
Lumber‘s statement and attachments nor ODOT's presentation as a whole provide any
deed contract or agreement, or direct quotatnons from any such document, that show that
NSR is precluded from usmg the 84 Lumber segment of the track to serve any customer ‘ |
located beyond that segment. Desplte this lack of support in the record, ODQT comes to
the erroneous conclusion that NSR is precluded from using the treck to s‘ervet‘any shipper
‘ beyon'd 84Lumber because NSR has supposedly sUrrendered‘its ability to access the
* track beyond 84 t.‘umber simply by selling the initial segment to 84 Lumber. However,
there is nofactual sdpport for that conclusion, or even that the sale was conctuded, in the
record " Moreover, ODOT cites no applicable statute or legal precedent that sitjpports the
concldsion thet/a raitroed could not serve another party over a track owned orf"leased by a
third party as a matter of law because there is none to be cited. Thus, there IS neither an
inconsistency in, nor a legal barrier to, NSR selling or leasing a portion of the ttack- to 84
" Lumber and réserving or claiming a right to operate over that segment to reach a second
shipper. ‘Nothing in the record shows that NSR has surrendered the right to Ltse the track
for service to,;‘enyone other than 84 Lumber. That is the only point even arguebly releyant
for the purpose of this determination with respect to 84 Lumber's statement and
attachments‘. ,

ltis wetl known that railroads do not own in fee simple the real estate Ltnder all of
their tracks. Sale of the underlying real estate, and even the track material, djbes'not
automatically result in the right to operate over the track being either abandorted or

t ‘ : [ ‘
restricted, since the operating rights may be separated from the ownership ofithe real
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estate and track material.* Thus, NSR's operation over the track,‘to serve any. shipper that
might beQin operations at the Michigan Sugars facility beyond 84 Lumber canbot be
precluded by the mere transfer of ownership of either the real estate ‘Undervthe, tracks or the
track material. |

M‘orébver, the existence of a sign across the right-of-way that could be'moved (if the

track could not be) beyond' the 84 Lumber facility, the paving over of a crossing or the need

to rehabilitate about 800 feet of track which has no significant obstacles or structures to be
taken into account or rehabili’tated in ordef""reSUme"service to Michigan Sugar’s industrial

facility do not present lnsurmountable burdens or costs to resuming operatlons over the

track if a rail customer with S|gn|f|cant business were to require service over It Certainly,

as the precedent Clted above indicates, even if a finding of de facto abandonment of the
track could be made, the non-use of the track for some years and its need for:repair do not

constitute or restilt in a de facto abandonment of that track.’

“*The acquisition of an active rail line and the common carrier obligation that goes
with it ordinarily requires:Board approval under 49 U.S.C. 10901, if the acquiring entity is a
noncarrier, but the Board's authorization is not required, however, when the common
carrier rights and obligations that attach to the line will not be transferred. See' STB
Finance Docket No. 33838, Metro Regional Transit Authority -- Acquisition Exemption --
CSX Transportation, Inc., served October 10, 2003; STB Finance Docket No. 34258,
North Carolina State Ports Authority - Acquisition Exemption - North Carolina Ports
Rallway Commission, served October 31, 2002; Maine, DO T—-ACQ Exemptlon ME

“Central R. Co., 81.C.C.2d 835 (1991)

®*One of ODOT's principal arguments in the State Court case is that it has the right
under a State law technicality to renege on its 1956 contract and highway easement that in
fact recognizes the very railroad track easement that it argues has been abandoned or
surrendered. This is hardly a basis for supporting a finding either permitting adverse
abandonment or recognizing de facto abandonment if there were a forum in which either
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' At the tirﬁe this responsé is written, both NSR and Michigan Sugars bglieve and
assert that thé right to maintain and operafe over this track sfill‘ exists based d’n prior ‘
egsﬂements‘ and contracts as well as the Ipngstanding use of the track as well as its
conti‘r'i;v"ued existence, regardless of its admittedly deteriorated condition. Mibhigan Sugars
has been attempting to sell the industrial facility. It would be a rational businéss dec'ivsion
fof NSR to maintain its ability to serve this facility until it is clear that it will not ibe sold to a
business that might become a railroad custdmer, or until some agree_ment or é'rrangement
is worked out with ODOT and Michigan Sugars that satisfies the parties' i‘ﬁterests.

Since spur tracks and other excepted tracks are under fhe "Board's juriédiction, and
the scheme established by the ICCTA is to permit the railroad to ‘c‘:on‘struct, operate or
J‘ v «abandon‘ such f-racks within its managerial discretion, ODOT's attempt t§ distinguish:cases
that. do'not permit de facto abandonments by arguing that they were decided Cvith respect
to !ine‘s or rai_lroad rather than spur tracks is uﬁavailing. To the extent spur trécks can be
subjegt to any type of licensing or regulatory proceeding, including indirect regulation that
would prevent their use, there is no reason why legal pﬁnciples or precedent ;app‘licable to
regulation of lines of railroad would not apply fo excepted track in bases wheré court or

Board determinations are required.

ODOT's further effort to mix arguments and precedent applicable to adverse

such finding could be made. The more important point is that the 1956 agreement
recognized the railroad easement that ODOT claims has been extinguished, in part based
on acts or documents that occurred or were entered into prior to the 1956 agreement.
Moreover, lack of reservation of a railroad easement in conveyances of property over
which that easement has not been shown to run lends no support to ODOT's argument.
Both of these points pad ODOT's argument, but provide no relevant factual basis or
applicable legal basis for accepting its conclusions.
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. shield itself from the application of state law, it is attempting to protect its bUSifne‘ss

s
(0

abandonment cases to support its argument that a de‘facto aba‘ndlonment of this track has
occurred and the necessary corollary that the State Court is free to treat the property as if
it were abandoned even though the rallroad denles the track has been abandoned and no

,h

flndlngs suppdrtmg adverse abandonment can be made by either the State Court or the

‘Board, is srmrlar‘ly‘off point. The rarlroad is not attempting to use the Board ‘pnocesse‘S‘to

interests in rea'ching customers even prospective customers’ through assertidn of itsright
to make certaln managerrat decisions under the relevant prowsrons of the ICCTA

Whether the Board would reach a dlfferent decrsron if it could hear an adverse
r

, abandonment appllcatron with respect to this track does: not change the applrcatron or

interpretation of the ;statutory scheme that actually exists with respect to this type\ of track.
ODOT uses obsolete cases in which the Interstate_Commerce Commission foundb
that it would not exercise jurisdiction over lines that had been unlawfully abandoned rathe‘r
than de facto abandoned, as well as more recent cases deallng with afflrmatrve flndlngs
and decrsrons in contested adverse abandonment cases before the Board to! support its

argument that the STB should recognize a de facto abandonment in thls case and leave

the parties "where they ‘are." Neither type of case supports ODOT's conclusions. ODOT's

“theory of where the parties are, or would be, is that the Board wbuld recognize a-de facto

abandonment of this track despite the railroad's assertion that it has not abandoned the
track orin the alternatlve that the Board would cede its abandonment jUI’lSdICtIOI‘l to the
State Court in order that the Court could 'do so. The Board cannot make such a finding,

nor can the Board cede its pIenary or exclusive jurisdiction over rail line abandonments,
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which now encompasses excepted tracks, under more relevant and recent precedent
mcludrng the U. S. Supreme Court's decisions in Preseaultv. ICC, 494 U, S 1 (1990) and
C &N W. Transp Co v. Kalo Brick & Tile Co., 450 U.S. 311 (1 981) and the changes in
the Board'sjUrisdrctron under ICCTA. The correct precedent and stateme_nt of the law can
be foulnd in recehticases such as STB Docket No. AB-433X, [daho Northern' & Pacific
. Railroad Company - Abandonment Exemption -- in Wallowa and Union Counties, 'OR;
serve‘d"v'December 13, 2001, where the Board stated at pages 15-16 of the slip opinion:

" However, Congress gave the Board exclusive and plenary authority over rail line
‘abandonments, n14 and we have already approved the abandonment and salvage
of this line subject to satisfaction of the four environmental conditions; the purposes
of which have been met. n15 Moreover, court and agency precedent [*186] ;
addressing the scope of 49 U.S.C. 10501(b) n16 have made it clear that while not
all state and local regulations that affect railroads are prohlbrted under this broad -
preemption regime, n17 zoning ordinances and local regulations cannot be used to
veto or unreasonably restrict the railroad from conducting its operations or:

L unreasonably burden interstate commerce. E.g., Norfolk.S. Ry. v. City of Austell
No. 1:97- CV—1018 RLV, 1997 U.S. Dist. LEXIS 17236 at *17 n. 6 (N.D. Ga. Aug.

18, 1997); Friends of the Aquifer et al. - Declaratory Order, STB Finance Docket

No. 339686, slip op. at 4-5 (STB served Aug. 15, 2001). n14 E.g., Chicago &N. W

Transp Co V. Kalo Brrck & Tile Co., 450 U.S. 311, 319—21 (1981).

The statutory scheme may rnconvenrence or frustrate ODOT in this case However
it is clear that the abandonment of excepted tracks is a matter that Congress has left to the

' managerial discretion .of the railroads. This is a sensibte way to reduce regulatory burdens

on the railroads while allowing them to protect their franchises and ability to serrre their
customers (a public use), on the one hand, and permitting them to exit from‘situations in
which their assets are not being used and to redeploy them to-more productive uses, on
the other. ODOT's efforts to squeeze this case into theories that do not appiy"and to
persuade the Board to permit the State Court directly or‘ inoirectly to force the railroad to
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abandon its right to serve the Michigan nga(s facility, aré clearly contrary to the sfatute
and previ‘ous épplicablé‘pre‘cedent, and should be rejected by the ‘Board:«

The' Board shoul‘d'de‘clare that the State‘Courtjt;lrisdiction to determine‘ directly or
|nd|rectly that the rallroad has or must, abandon the subject track is pre- empted by the
exclusive Junsdlctlon of the Board under the ICCTA Moreover, the remedles prescrlbed in
_ the ICCTA are also exclusive. If ODOT has no effective remedy under the ICCTA in the
a‘bsé’nce of éghegptiatéd settlement in this case, it is because that is the correct
interpretationof tﬁe statutory scheme established by Congress as \e‘l‘l:rveady‘ iﬁterpreted by
séverai court and Bbard decisions. o H

| Respectfully submitted,

NORFOLK SOUTHERN RAILWAY COMPANY
By o— & Cmrec. t”

“James R. Paschall
General Attorney
Norfolk Southern Rallway Company
3 Commercial Place
Norfolk, VA 23510

Datéd: November 5, 2003
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CERTIFICATE OF SERVICE

I hereby cer’ufy that | this day have served a copy of the foregomg Motlon to Hold

Proceedlng in Abeya ce and Response to Petmon for Declaratory Order Filed by the Ohro

Department _Transportatlon of Norfolk Southern Rarlway Company upon counsel for the

Ohio Department of Transportation by mallmg a copy by Federal Express delrvery to:

‘ ‘Mlchael Stokes
Senior Assistant Attorney General
~ . Office of the Attorney General
‘One SeaGate (#2150)
Toledo, OH 43604-1551

Fritz R. Kahn

Fritz R. Kahn P.C.

1920 N. Street, N.W. (8th Floor)
Washington; D. C. 20036-4152

~ Dated at Norfolk; Virginia, November 5, 2003,

James R. Paschall
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!
|
. STATE OF Omid | One SeaGay; Ste, 2150

- .lﬁ OFFICE OF THE A'ri'OH.NEY GBNERAL Toledo, OH 436041551

& Telephone:(418) 245-2550
4 ‘]m PETRO, ATTORNEY (FENERAL Facsienler (113) 245.2520
i wwwag statedhus -

i : Writer's Direce Diak
| (419) 245-2556.

NovemBe: $,2003 -

"Roger L. Miller, Esq. : -
Betts, Miller & Russo .
101 West Sandusky Street
Findlay, Ohio 45840

Re:  Proctor v, Michigan Sugdr Company, er al., Hancock County
Common Pleas Case No. 2002-CV-472 and ODOT Petition for Declaratory Order,
STB Finance Dockel No. ‘34415

Dear Roger: E

Further to your leter this my n'mng ODOT agrees to a two-week extension of the time in which
Norfolk Southern may reply to CDOT’s Petition for Declaratory Order. ‘

I look forward o receiving Worfolk Sourhern’s settlement proposal soon.

If you have any questions, pleasg call me at (419) 245-2550.

Sincerely, o

- Michael L. Stokes
Senior Assistant Attomey Genera)

; 1 ‘ Toledo Regional Office

|
cc:  FrwR. Kahn, Esq.
|
|
|
1
» RECEIVED TIME MOV, 5.' 2:26PM PRINT TIME  Nov. S.  2i2ePM
| -
L - NOW @5 2883 13:46 41942318R8 PARE 710
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