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oo A TR T COMMUNICATIONS, INC.’S COMMENT IN REPONSE TO THE

SURFACE TRANSPORTATION BOARD'S OCTOBER 10, 2003 DECISION

AT&T Communications, Inc. (“AT&T”) respectfully submits this comment on the
Surface Transportation Board's October 10, 2003 Decision, which AT&T received on
October 14, 2003.

AT&T agrees with the Board that the issue presented under Section 11321(a) is
purely a legal one. Indeed, AT&T believes that the questions submitted by Conrail and referred
by the District Court’s Memorandum Opinion and Order essentially have been answered by the
District Court's ruling that “AT&T is not challenging any Conrail action specifically ordered or
authorized by the STB” in its Decision No. 89. See AT&T's Notice of Action, Statement of the
Case and Suggestions for Further Proceeding, filed on October 9, 2003 (“AT&T’s
Submission”), at page 4.’

Because the issue posed to the Board is purely a question of law, AT&T assumes that,
by ruling that Conrail has until October 27, 2003 to submit "evidence and argument,” the Board
is not inviting or intending to accept evidence from Conrail that was not before the Board in
connection with Conrail's application to approve the acquisition transaction approved by the

Board in Decision No. 89. If, however, the Board intends to permit Conrail to introduce new

' AT&T reco gnizes that it filed AT&T's Notice and Suggestions for Further Proceedings late in
the day of October 9, 2003, and it may not have been considered before the Board issued its
Decision the following day.
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evidence in its opening submission, AT&T believes that it would be entitled to take discovery to

test Conrail’s evidence before responding with its reply due on November 12, 2003. Again, as

noted in AT&T's Submission (at page 4), Conrail made representations to the District Court to

justify its preemption claim that are flatly contradicted by the parties' application and Decision

No. 89. Any new evidence therefore must be properly tested before this Board makes its

decision here.

Accordingly, depending on whether Conrail's October 27, 2003 submission contains

evidence not previously before the Board, AT&T will take the position that such evidence should

be stricken, but if it is not, AT&T may request the Board for permission to conduct limited and

carefully tailored discovery before it submits its reply.

Date: October 21, 2003

Of Counsel:

Lois J. Lipton, Esq.

AT&T LAW DIVISION

222 W. Adams Street, Suite 1500
Chicago, IL 60606

Telephone: (312) 230-2667
Facsimile: (312) 977-9511

Respectfully submitted,

oL AP~

Robert J. Higgins, Esq.

Howard N. Feldman, Esq.

B. Haven Walling, Jr., Esq.

Laura H. Hamilton, Esq.

DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP
2101 L Street, N.W.

Washington, D.C. 20037-1526

Telephone: (202) 785 9700

Facsimile: (202) 887 0689

Paul H. Lamboley, Esq.
1701 Pennsylvania Avenue
Suite 300

Washington, D.C. 20006
Telephone: (202) 879 2623
Facsimile: (202) 879 2624

Attorneys for AT&T Communications, Inc.
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CERTIFICATE OF SERVICE
I hereby certify that, on October 21, 2003, I caused a copy of the foregoing

AT&T Communications, Inc.’s Comment in Response to the Surface Transportation Board's
October 10, 2003 Decision to be served by first-class mail, postage prepaid, upon the following

counsel for Petitioner Consolidated Rail Corporation:

Robert M. Jenkins, III, Esquire
Brad P. Rosenberg, Esquire
MAYER BROWN ROWE & MAW
1909 K Street, N.W.

Washington, D.C. 20006

(202) 263-3261

Ralph G. Wellington, Esquire

Nancy Winkelman, Esquire

Joseph T. Lukens, Esquire

SCHNADER HARRISON SEGAL & LEWIS LLP
1600 Market Street, Suite 3600

Philadelphia, PA 19103

(215) 751-2000.
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f aura H. Hamilton
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